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SUPREME  COUBtr-Flnt  Svpartaant. 
JustioM  of  th«  Appallato  Diviaion. 
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BARTOW  a.  WEKKS. 

ntVINO  T.BmffAw,  FBMiDiKa  Jirancm 
Aaaocun  nwnata. 
EDWARD  O.  WHITAXBR. 
FRANCIS  K.  PENDLETON. 

Aprfl. 

CHARLES  U  QUY,  Psbbidikq  JuBTlCB. 
Aaaocun  Juancaa. 
CXiARENCB  J.  8HEARN. 
DANIEL  F.  COHALAN. 
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STrPBEBCB  COtniT-Flrflt  Dept^onVd. 
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DANIEL,  P.  COHALAN. 
FRANCIS  K.  PENDLETON. 
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■eoomd  Deputiaent. 
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ALMET  F.  JENKS,  Phbsidino  JDSTICI. 

ASBOCIATE  JUSTICHB. 

edward  b.  thomas, 
william  j.  carr. 
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li:ke  d.  stapleton. 
harrington  putnam, 
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LESTER  W.  CLARK. 
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LESTER  W.  CLARK. 
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LESTER  W.  CLARK- 
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ISAAC  M.  KAPPER. 
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WILLIAM  J.  KELLY. 
JOSEPH  ASPINALL. 
WILLIAM  J.  CARR. 
LESTER  W.  CLARK. 


SUPRBMB  OOUBT^-Seeond  Dept.— 0*t*d. 
JustioM  of  the  8*oond  Distriot— Conf  d. 

FREDERICK  E.  CRANE. 
WALTER  H.  JATCOX. 
TOWNSEND  BCUDDER. 
EDWARD  B.  THOMAS. 
ABEL  E.  BLACKMAR. 
LUKE  D.  STAPLETON. 
ISAAC  M.  KAPPER. 
HARRINGTON  PUTNAM. 
SAMUEL  T.  MADDOX.* 
GARRET  J.  GARRETSON, 
CHARLES  H.  KELBT. 
RUSSELL  BENEDICT. 
JAMES  C.  VAN  SICLEN. 
ALMET  F.  JENKS. 
DAVID  P.  MANNING. 
STEPHEN  CALLAGHAN. 
JAMBS  C.  CROPSBY.' 

Justices  of  the  Ninth  DistrioL 

MARTIN  J.  KEOGH. 
MICHAF-L  H.  HIRSCHBERO. 
JOSEPH  MORSCIIAU8ER. 
ARTHUR  S.  TOMPKINS. 
J.  ADDISON  TOUNG. 
WILUAM  P.  PLATT. 


Third  DepwtBUHt. 

Justices  of  the  Appellate  Division. 

JOHN  M.  KELLOGG,  PRBBidIMq  JUBTIG& 

ASSOCIATB  JU8TTCS8. 

GEORGE  F.  LTON. 
WESLET  O.  HOWARD. 
JOHN  WOODWARD. 
AARON  V.  S.  COCHRANE. 

Justioee  of  the  Third  District. 

ALDEN  CHESTER. 
WILLIAM  P.  RUDD. 
GILBERT  D.  B.  HASBROUCK. 

Justfoes  «f  th«  Fourth  DistrioL 

HENRY  T.  KELLOGG. 
CHARLES  C.  VAN  KIRK. 
EDWARD  C.  WHITMYER. 
HENRY  T.  BORBT. 


Justices  of  the  Sixth  Distriet* 

ALBERT  H.  8EWELL. 
H.  H.  KILEY. 
GEORGE  McCANN. 
ROWLAND  Lb  DAVIS. 


*  Appointed.  *  Died. 

*  Appointed  to  succeed  John  J.  Dradr.  '  Appointed  to  succeed  Samuel  T,  Haddox 
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JuatioM  of  tha  Appallat*  Division. 
FREDERICK  W.  EJtUSS,  PBasmiNa  jcanoa. 

ASSOCIATS  JU8TICEB. 

JAMSS  A.  R0B90N.* 
NATHANIEL  FOOTB. 
JOHN  S.  LAMBERT. 
SaXlAR  8.  K.  MSRHSI4L. 
PASCAIj  a  J.  D&  ANGGUS.T 
ROBERT  P.  THOMPSON.* 

Justices  of  th«  Fifth  Distriot. 

WILUAM  S.  ANDREWS. 
IRVING  R.  DEVENDOBF. 
PASCAL  C.  J.  DE  ANOBLI&* 
E.  C.  EMERSON. 
IRVINO  G.  UUBBfl. 
LEONARD  C.  CROUCH. 

Justices  of  th«  8ov«nth  Distriot. 

ARTHUR  B.  SUTHERLAND.* 

WILLIAM  W.  CLARK. 
GEORGE  A.  BENTON. 
SAMUEL  N.  SAWYER. 
ADOLPH  J.  RODBNBECK.** 


BUPBEXE  0«nrBT-4E'«wtkI>Wt^*t'4. 

Justicos  of  tho  Eighth  Distriob 

LOUIS  W.  BIABCUS. 
CUTHBBRT  W.  POUND. 
CHARLES  B.  WHEELER. 
EDWARD  K.  EMERY. 
CHARLES  H.  BROWN. 
CHARLES  A.  POOLEY. 
HERBEStT  P.  BISSELU 
HARRY  L.  TAYLOR. 


OITT  OOmtT  OF  NEW  YORK. 

EDWARD  r.  O'DWTKR,  CHiW  JusnoB. 

ABBOCUra  JOBTICW. 

JOHN  V.  McAVOY. 
ALEXANDER  FINBLim. 
PETER  SCHMUCK. 
KDWARD  B.  LA  FETRA. 
RICHARD  T.  LYNCH. 
RICHARD  H.  SMITH. 
WILLIAM  L.  RANSOM. 
LORENZ  ZBLLER. 
JAMBS  A.  ALLEN. 


■  Died  PebrnaiT  1.  191«-  *  Resigned  to  take  effect  Febnwrr  1,  in*- 

*  DeBlgnated  Harcb  8.  1918,  to  lit  In  Appellntfl  Ajppolnted  FebruaiT      19U,  to  auooesd  Arthur 

DlvlstoD,  Fourth  Departmont.  B.  Sutherland. 

■  Appointed  February  n,  U16.  to  succeed  James 

A.  Robeon. 
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CASES 

IN  THB  MEW  YORK  SUPPLEMENT  WHICH  HAVE  BEEN  PASSED  UPON 
BY  THE  COURT  OF  APPEALS 


Allen  T.  WUtnn^teeB  Co.,  158  N.  T.  Snpp. 
1104.   AppMdlaamiiMd.  110  N.  B.  1068.  216 

N.  T.  631 

Altschal  T.  Lndwig.  ICS  N.  T.  Supp.  1091. 
Order  affinned.  m  N.  B.  216,  216  N.  T.  459. 

Babcock'B  Estate,  In  re,  1S&  N.  T.  Sopp.  1105. 

Motion  to  dismlBB  aro^  denied,  110  M.  B. 

1038,  216  N.  T.  631. 
Badie  v.  lUiiiob  Simt7  Co.,  144  N.  T.  Sopp. 

1104.  Jadsment  affirmed,  110  N.  B.  108S.  £f6 

N.  T.  685. 

Bail,  In  re.  160  N.  T.  Snpp.  1074.   Order  a^ 

armed.  110  N.  B.  1088.  216  N.  T.  68». 
Barnes.  In  ra.  ISl  N.  T.  Sara.  JIOS.  Order 

affirmed.  110  N.  B.  1038,  216  N.  T.  646. 
Barnes,  In  r«,  152  N.  T.  Stmp.  1008.  Certified 

gpestlons  answered.  110  K.  B.  10B8,  216  N. 

Y.  64«L 

Basel  T.  Ansonia  Clock  Co^  144  N.  Y.  Supp. 
434.  Judgment  reversed.  110  N.  B.  76T.  216 
N.  Y,  866. 

Bradley  Contractins  Oo.  t.  SoBswein,  144  N. 
Y.  Sapp.  1106.  Motion  to  withdraw  appeal 
granted,  110  N.  E.  1038,  216  N.  Y.  669. 

Brock  V.  Poor,  168  N.  Y.  Bnop.  382.  Order 
reversed.  Ill  N.  B.  229.  216  K  Y.  387. 

Brock  V.  Poor.  163  N.  Y.  Bum.  342.  Order 
reversed^  111  N.  B.  229,  216  N.  Y.  387. 

Brock  V.  Poor.  168  N.  Y.  8.  343.  Order  revenh 
ed.  Ill  N.  B.  229,  216  N.  Y.  387. 

Brock  V.  Poor,  163  N.  Y.  S.  1107.  Order  re- 
versed. Ill  I^.      229.  216  N.  Y.  387. 

Caaey  v.  City  of  New  York.  142  N.  Y.  Supp. 
nil.  Judgment  modified.  111  N.  E.  764,  217 
N.  Y.  192. 

City  of  New  York,  In  re,  151  N.  Y.  Supp.  407. 
Order  reversed.  111  N.  B.  86.  216  N.  Y.  489. 

Contiomtal  Securities  Oo.  v.  New  York  Cent. 
B.  Co..  153  N.  Y.  Snp^  870.  Jndnnent  af- 
firmed, in  N.  B.  484,  217  N.  T.  US. 

Coon  V.  Miller.  143  N.  T.  Stmp.  1111.  Judg- 
ment affirmed,  110  N.  E.  1039,  216  N.  Y.  670. 

Costello  V.  Taylor.  163  N.  Y.  Supp.  1111.  Or- 
der affirmed.  Ill  N.  B.  75B,  217  N.  Y.  179. 

Croxson  v.  Flynn  Plumbing  &  Heating  Co.,  142 
N.  Y.  Supp.  716.  Judgment  affirmed.  110 
N.  B.  1039.  216  N.  Y.  eSO. 

Cnpoy  V.  Stollwwdt  Bros..  143  N.  Y.  Supp. 
967.  Judgment  reversed.  Ill  N.  B.  249.  216 
N.  Y.  601. 


Delavan  v.  New  York,  N.  H.  &  H.  B.  OOy  142 
N.  Y.  Supp.  1U5.  Appeal  dismissed,  110  N. 
B.  768.  21B  N.  Y.  869. 


Domschke,  In  re,  165  N.  T.  Supp.  llOi  Or- 
der affirmed.  llO  N.  B.  1039,  216  N.  Y.  668. 

DriacoU  v.  CadUlac  Botd  Co..  143  N.  Y.  Bxam. 
1114.  Jodgracat  affiimed,  110  N.  B.  wSSl 
216  N.  Y.  686. 

Dumas  v.  Aubumdale  R«ia^  Oa.  14B  N.  Y. 
Supp.  1115.  Judgment  afflnned,  110  N,  B. 
lOSO,  216  N.  Y.  680. 

B^  Av&  in  City  of_N«w  York,  In  re.  1(»  N. 

26f 

Emmet,  In  n,  158  N.  Y.  Snpp.  146.  Order 


Supp.  1( 
;  21?  N. 


Y.  46. 


inm.  146. 
reversed,  UO  N.  B.  610.  216  N.  Y.  273. 
Empire  Bngiiwering  Oorp.  v.  Mack,  143  N.  Y. 
Supp.  1116.    Judgment  reversed.  111  N.  E. 
475;  217  N.  Y.  85. 
Bnghieer  Co.  t.  Herrintf-Han-Marvfai  Co.,  143 
N.  Y.  Supp.  1116.    Judgment  affirmed,  110 
N.  B.  1040,  216  N.  Y.  68^. 
B.  Paul  Ca  v.  Athens  Hotel  Co..  144  N.  Y. 
Snpp,  1115.  Deem  modified,  110  N.  U  1089. 
2l6>r.  T.  685. 

Fanoni,  In  re,  ISS  N.  Y.  SnpPw  1114.  Order 

affirmed,  110  N.  B.  1040.  216  N.  Y.  640- 
BVrley,  In  re.  149  N.  Y.  Sunp.  1080.  Order 

reversed.  lU  N.  E.  479,  21?  N.  Y.  105. 
Fariey.  In  r^  152  N.  Y.  Snpp.  1110.  Order 

affirmed,  m  N.  B.  4S1.  2lf  N.  Y.  aMBorttn- 

da.  18. 

Farley,  In  re,  158  N.  Y.  Supp.  1114.  Order 

reversed.  Ill  N.  B.  66.  216  N.^.  449. 
Farley,  In  re,  154  N.  Y,  Snpp.  1121.  Order 

affirmed,  u6  N.  B.  1040,  21$  N.  Y.  652. 
Famham  v.  Lcjbolt  A  Co.,  143  N.  Y.  Sujh>. 

1116.   Judgment  affirmed,  110  N.  B.  1040,  2L6 

N.  Y.  680. 

First  Nat.  Bank  of  City  of  Brooklyn  r.  La* 
fayette  Tnttt  Co.,  162  N.  Y.  Siwp.  IIU). 
Judgment  affirmed,  110  N.  B.  1040.  2lA  N.  Y. 

691. 

Flatbash  Ave.  Bztenaion-Fourtb  Ave.  Sabway, 

In  re.  161  N.  Y.  Supp.  766.    Order  affirmed, 

111  N.  a  668,  217  nT  Y.  61. 
Fqgarty  v.  Fognrty.  142  N,  Y.  Sopp.  1118. 

Judjnnait  affirmed,  110  N.  B.  1041.  216  N. 

Y.  671. 

Qaitley  v.  Albany  Fonndxy  Co..  141  N.  T.  Supp, 
676.  Judgment  affirmed,  UO  N.  B.  1041,  21Q 

N.  Y.  693. 

Ga  Nua  v.  Palmer,  144  N.  Y.  Supp.  467.  Jadg- 
ment  reversed.  Ill  N.  E.  223.  216  N.  Y.  608. 

Gardiner  v.  Bronx  Nat  Bank  of  New  York, 
142  N.  Y.  Supp.  713.  Judgment  affirmed, 
UO  N.  B.  1041.  216  N.  Y.  6&. 
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Oeitner  t.  Westinghouse  Madu  Oo^  140  N. 

Y.  Supp.  1120.    Judgment  afflrmed,  110  N. 

E.  lOia,  216  N.  Y.  660. 
German-American  Coffee  Go.  v.  O'Xeil,  162  N. 

Y.  Supp.  1113.    Order  reversed  and  certified 

Questious  answered,  110  N.  E.  1041,  216  N. 

Y.  629. 

Ooepel  T.  Eurts  Action  Oo..  142  N.  Y.  Sopp. 

1119.  Judgment  modiacd.  110  N.  B.  760,  216 
N.  Y.  343. 

Gombert  v.  Niagara  Junction  R.  Co.,  141  N, 
^^P'  1121.    Judgment  reversed.  Ill  N. 

Grady  V.  National  Conduit  &  Gable  Co.,  143 
N.  Y.  Supp.  1119.    Judgment  affirmed,  110 
N.  B.  1042,  216  N.  Y.  mi. 
Granois  t.  Stevens,  142  N.  Y.  Snpp.  836.  Judg. 

ment  affirmed.  111  N.  E.  268,  216  N.  Y.  583. 
Griffin  t.  Williams,  163  N.  Y.  Supp.  926.  Ap- 
dlamiBMd,  llO  N.  B.  104^  216  N.  Y. 

Hacker  t.  Wltite.  140  N.  T.  Suip.  1122.  Judg- 
ment affirmed.  110  N.  B.  1042.  216  N.  Y.  666. 

Hamburger,  In  re,  150  N.  Y.  Supp.  771.  Order 
affirmed,  110  N.  E.  1042.  216  U  Y.  643. 

Hawes,  In  re.  156  N.  Y.  Su^  283.  Order 
afflrmed.  Ill  M.  B.  211,  217  N.  Y.  memoran- 
da, 2. 

Holland  v.  Ricketts,  141  N.  Y.  Supp.  1123. 
Appeal  dismissed,  110  N.  E.  1042.  lilQ  N.  Y. 

Howatt  V.  Barrett.  142  N.  Y.  Supp.  135.  Judg- 
ment afflrmed,  110  N.  E.  1042,  216  N.  Y.  6tt0. 

Huffman  v.  I'eople,  142  N.  T.  Supp.  112.". 
Judgment  affirmed,  110  N.  B.  1048,  216  N. 
Y. 

Hulbert  v.  Hulbert.  151  N.  T.  Supp.  221.  Or- 
der modified.  Ill  N.  E.  70.  216  N.  Y.  430. 

Hunt  V.  Heath,  144  N.  Y.  Suop.  1121.  Judg- 
ment affirmed,  110  N.  E.  1043.  216  N.  Y.  600. 

Hunt  T.  VillBKe  of  Oteco,  164  N.  Y.  Supp.  1126. 
Order  affirmed,  110  N.  E.  1043,  216  N.  T.  669. 

Jackson  v.  Strong,  154  N.  Y.  Supp.  1127.  Mo- 
tion to  dismiss  denied.  110  N.  E.  1043,  216 
N.  Y.  635. 

Jones  T.  National  Surety  Co.,  152  N.  Y.  Sum. 

1120.  Motion  to  dismiss  appeal  denied,  110 
N.  E.  1043.  216  N.  T.  634. 

J.  P.  Duffy  Co.  V.  Todebush.  142  N.  Y.  Supp. 
790.  Judgment  affirmed.  110  N.  B.  625,  213 
N.  Y.  29^ 

Kalie  &  Co.  v.  Morton.  141  N.  Y.  Supp.  374. 
Jiidirment  afflrmed,  110  N.  B.  1043,  218  N. 
y.  (v->5. 

Knntz  V.  Peterson.  147  N.  Y.  Sapp.  1121.  Ap- 
peal dismissed,  110  N.  E.  lols.  216  N.  Y. 
644. 

L.  Black  Co.  v.  Ixmdon  Guarantee  &  Accident 

Co..  144  N,  T.  Supp.  424.   Judgment  reversed, 

111  N,  E.  241.  216  N.  Y.  560. 
Lester  v.  Village  of  Blasdell,  151  X.  Y.  Supp. 

1120.   Appeal  dismissed,  110  N.  B,  1044,  216 

N.  Y.  666. 

Lewis  V.  City  of  Utica.  146  N.  Y.  Supp.  346. 
Judament  affirmed.  111  N.  E.  468,  217  N. 
Y.  162. 


McCutcbeon  v.  Terminal  Station  Commission  of 
aty  of  Buffalo.  154  N.  Y.  Supp.  711.  Judg- 
ment affirmed.  Ill  N.  B.  661.  217  N.  Y,  127. 

Mallouk  V.  American  Ezchanse  Nat.  Bank.  142 
N.  Y.  Supp.  724.  Judgment  affirmed,  110  N. 
B.  1044,  216  N.  Y.  670. 

Manhattan  Counoerctel  Co.  t.  Paul,  144  N.  Y. 
Supp.  112a  Order  reversed.  Ill-  N.  B.  76, 
216  N.  Y.  481. 

Martin  v.  Crumb,  142  N.  Y.  Supp.  1096.  Judg- 
ment reversed.  Ill  N.  E.  62,  216  N.  Y.  600. 

Merriam  t.  Hoyer,  143  N.  Y.  Supp.  1131. 
Judgment  affirmed.  110  N.  E.  1014,  216  N. 
Y.  562. 

Miami  Valley  Gas  &  Fuel  Go.  v.  Mills,  142  N. 

Y.  Supp.  862.    Judgment  modified,  110  N.  E. 

1044,  216  N.  Y.  687. 
Moffett      Staples.  149  N.  Y.  Supp.  1098.  Ap- 

geal  dismissed.  110  N.  B.  1044,  216  N.  Y. 
72. 

Montague  St  In  City  of  New  York,  In  re,  156 
N.  y.  Supp.  950.  Order  revereed.  Ill  N.  E. 
756,  217  N.  Y.  183, 

Motor  Finance  Co.  t.  Casualty  Co.  of  America, 
143  N.  Y.  Supp.  IIBI.  Judgment  affirmed, 
110  N.  B.  lOU,  216  N.  T.  6^ 

Moulton.  In  re.  151  N.  T.  Supp.  1131.  Order 
affirmed.  110  N.  E.  1M5,  216  N.  Y.  647. 

Moulton.  In  re,  152  N.  Y.  Supp.  1129.  Cer- 
tified questions  answered,  110  N.  E.  1045,  216 
N.  Y.  647. 

Mulvaney  v.  Ned.  152  N,  Y.  Supp.  1130.  Ap- 
peal dismissed,  110  N.  B.  10%  216  N.  Y. 

673. 

Neustadt  v.  Jamaica  Estates,  153  N.  Y.  Supp. 
1180.  Appeal  dismissed.  110  K  E.  1045,  216 
N.  Y.  680, 

O'Neil  V.  Franklin  Fire  Ins.  Co.  of  Philadel- 
phia, 145  N.  Y.  Supp.  432.  Judgment  affirm- 
ed, 110  N.  E.  1045.  216  N,  Y.  602. 

Osbom  V.  Cardeza.  128  N.  Y.  Sapp.  1187. 
Judgment  modified.  110  N.  B.  1045,  216  N.  X. 
682. 

Palmer  v.  State,  164  N.  Y.  Supp.  1136.  Ap- 
peal diBmissed,  111  N.  B.  211,  217  N.  Y. 
memoranda,  1. 

Pawolowski  v.  City  of  Schenectady,  146  N. 
Y.  Supp.  1104.  Order  reverBed.  Ill  N.  E. 
478.  217  N.  Y.  117. 

People  T.  Balofsky,  151  N.  Y.  Supp.  1136. 
Appeal  dismissed,  110  N.  B.  1046,  21Q  N.  Y. 


People  V.  Borden's  Condensed  Milk  Co.,  161  N. 
T.  Supp.  547.  Judgment  affirmed,  110  N.  B. 
1046,  210  N.  Y.  658. 

People  V.  Dubelier.  151  N.  Y.  Supp.  1135.  Ap- 
peal dismissed,  110  N.  B.  lOle,  210  N.  Y. 

People  V.  Hudson  Vall^  Const.  Co..  I5l  N. 

Y.  Supp.  314.    Judgment  afflrmed.  Ill  N.  E. 

472,  217  N.  Y.  172. 
People  V.  Licanziato.  152  N.  Y.  Supp.  1133. 

Judgment  affirmed,  110  N.  B.  1046.  216  N. 

Y.  679. 

People  V.  Lucie,  150  N.  Y.  Supp.  1102.  Ap- 
peal dismissed,  110  N.  B.  1016,  216  N.  T. 

635. 

People  V.  Parisi,  148  N.  Y.  Sunp.  1136.  Judg- 
ment modified.  Ill  N.  B.  263.  217  N.  Y.  24. 
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People  V.  Scharf.  158  N.  T.  Supp.  1045.  Judg- 
ment reversed.  Ill  N.  E.  768,  217  N.  Y.  20i. 

People  T.  Swereky,  153  N.  ^.  Simp.  1134. 
Jodiment  modified,  Ul  N.  B.  212,  216  N.  X, 

People  V.  Taranto.  156  N.  Y.  Snpp.  1132. 
Jadsment  reversed,  Ul  N.  B.  75S.  217  N.  Y. 
199. 

People  T.  Thomas.  150  N.  Y.  Supp.  1103.  Ap- 
peal dlBmissed,  UO  M.  £.  1046,  210  N.  Y. 

tS13. 

People  V.  a\}land,  151  N.  Y.  Supp.  482.  Judg- 
ment rcTersed,  111  N.  E.  700.  217  N.  Y.  187. 

People  V.  Zayas.  153  N.  Y.  Supp.  1135.  Judg- 
ment reversed,  111  N.  B.  46o,  217  N.  Y.  78. 

People  ex  rel.  Brown  v.  Board  of  Sup'rs  of 
Nassau  Count;,  156  N.  Y.  Supp.  214.  Order 
modified,  110  N.  E.  770,  218  K  Y.  782. 

People  ex  rel.  Brown  v.  Board  of  Sup'rs  of 
SuftoU:  County^  156  N.  Y.  Supp.  205.  Order 
modified,  110  N.  E.  776,  210  nT  Y.  732. 

People  ex  reL  Brown  t.  Keller,  155  N.  Y.  Supp. 
97S.  Order  modiBed,  110  N.  E.  776,  216  N. 
Y.  741. 

People  ex  rel.  C3adel  v.  Seaman,  153  N.  Y. 

Sopp.  740.   Order  affirmed,  110  N.  £.  1047, 

216  N.  Y.  640. 
People  ex  rel.  Bgan  t.  Waldo.  140  N.  Y.  Supp. 

1138.    Order  affirmed,  110  N.  E.  1047,  216  N. 

Y.  649- 

People  ex  rel.  Hiuser  v.  Woods,  154  N.  Y. 

Supp.  818.    Order  affirmed,  110  N.  E.  1047, 

216  N.  Y.  648. 
People  ex  rel.  Lawton  v.  8nell,_163  N.  Y.  Sapp. 

30.   Order  rereised.  Ill  N.  X  60.  216  N.  Y. 

527. 

People  ex  rel.  New  York  Cent.  &  H.  B.  R.  Co. 
v.  Woodbury,  153  N.  Y.  Supp.  541.  Order 
affirmed,  110  N.  E.  1047,  216  N.  Y.  651. 

People  ex  rel.  New  York,  W.  &  B.  B.  Co.  t. 
Waldorf,  153  N.  Y.  Supp.  1072.  Order  re- 
versed. Ill  N.  E.  467.  217  N.  Y.  96. 

People  ex  rel.  Noble  v.  RemHen,  150  N.  Y.  Supp. 

1105.  Order  affirmed  and  appeal  diamissed, 
110  N.  E.  1047,  216  N.  Y.  641. 

Pe<H)le  ex  rel.  O'Loughlin  t.  Board  of  Estimate 
&  Apiwrtionment  of  City  ot  New  York,  152 
N.  Y.  Supp.  625.  Order  affirmed,  110  N.  E. 
1047,  216  N.  Y.  625. 

People  ex  rel.  Potter  v.  Smith.  153  N.  Y.  Supp. 
1137.  Order  reversed.  110  N.  E.  1048.  216 
X.  Y.  650. 

People  ex  rel.  Somerville  v.  Williama,  155  N. 

Y.  Supp.  653.    Order  reversed,  tU  N.  E. 

252,  217  N.  Y.  40. 
People  ex  rel,  Strong  v.  Hart, 

1106.  Order  affirmed.  Ul 
Y.  613. 

People  ex  rd.  Uvalde  Asphalt  Paving  Co.  v. 
Seaman,  154  N.  Y.  Supp.  539.  Order  affirm- 
ed. Ill  N.  E.482.  217  N.  Y.  70. 

Pistcbal  V.  Durant  153  N.  Y.  Supp.  735.  Ap- 
peal dismissed,  110  N.  E.  1048,  216  N.  Y.  644. 

Rtt  V.  Board  of  Education.  144  N.  Y.  Supp. 
1140.  Judgment  reversed,  110  N.  E.  612,  216 
N.  Y.  304. 

Pneamatic  Signal  Co.  t.  Texas  4  P.  R.  Co.,  144 
N.  Y.  Supp.  1140.  Jadgment  reversed.  110 
N.  m  771,  216  N.  Y.  374. 

Poel  V.  Branswick-Balke-Collender  Co.  of  New 
York.  144  N.  Y.  Supp.  725.  Judnuent  re- 
versed.. 110  N.  B.  619.  216  N.  Y.  310. 
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Poiot  Gratiot  Sand  &  Gravd  Cow  v.  Hartford 
Fire  Ins.  Co.,  141  N.  Y.  Supp.  1142.  Judg- 
ment affirmed,  110  N.  B.  1048,  216      Y.  061. 

Ramapo  Mfg.  Go.  v.  Mapes,  144  N.  Y.  Supp. 
1141.  Judgment  reversed,  110  N.  E.  772,  216 
N.  Y.  362. 

Bailly  v.  Simonsoa.  130  N.  Y.   Supp.  1142. 

Appeal  dismissed,  111  N.  E.  753. 
Rigney  v.  Now  York  Cent  &  H.  E,  R.  Co.,  146 

K.  Y.  Supp.  395.    Order  affirmed.  Ill  N.  E. 

226,  217  N.  Y.  31. 
Riciiards  v.  Wells  Fargo  Bxpreu  Co.,  141  N. 
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1048.  216  N.  Y.  645. 

Bobitacher.  In  re,  152  N.  Y.  Sqpd.  1140.  Ajt 
^  diBmisaed.  110  N.  B.  1048.  216  N.  Y. 
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110  N.  E.  1048,  216  N.  Y.  630. 
Rootman  v.  CiXj  of  New  York,  two  cases.  140 

N.  Y.  Supp.  1143.    Jud^ent  affirmed.  UO 

N.  E.  1049.  216  N.  Y.  626. 
Rossi  V.  Proctor  &  Gamble  Co.,  141  N.  Y. 

Supp.  1144.    Order  and  judgment  affirmed. 

no  N.  E.  1049.  216  N.  Y.  657. 
BoQghBQ  V,  Cbenango  Valley  Savings  Bank, 

144  N.  Y.  Supp7  508.    Order  affirmed,  110 

N.  B.  1049.  216  N.  Y.  696. 
Rumetscb  v.  John  Wanamaker.  New  York,  Inc., 

139  N.  Y.  Supp.  385.    Judgment  reversed, 

no  N.  E.  760.  216  N.  Y.  379. 
Bummell  v.  Blanchard,  153  N.  Y.  Supp.  159. 

Order  affirmed,  UO  N.  E.  765.  216  N.  Y.  348. 

ScbarflE  v.  Jackson.  145  N.  T.  Supp.  1144. 
Jadgment  reversed.  111  N.  E.  242.  216  N. 
Y.  ban. 

Schencke  Piano  Co.  v.  Philadelphia  Cammlty 
Co.,  142  N.  Y.  Supp.  1143.  Judgment  af- 
firmed, no  N.  E.  104,9,  216  N.  Y.  ^2. 

Schlossberg  v.  Brody.  145  N.  Y.  Supp.  182. 
Judgment  reversed,  111  N.  E.  222,  216  N.  Y. 
579. 

Schoellkopf  Holding  Co.  v.  Kavinoky.  154  N. 
Y.  Supp.  1144.  Judgment  affirmed.  Ul  N.  B. 

60.  216  N.  Y.  507. 
Seeley  v.  Prentiss  Tool  &  Supply  Co..  144  N. 
Y.  Supp.  48.    Judgment  affirmed,  110  N.  E. 

1049.  216  N.  Y.  687. 

Sevford  v.  Southern  Pac.  Co.,  145  N.  Y.  Supp. 
±2.  Judgment  reversed.  Ill  N.  E.  248.  216 
N.  Y. 

Sheldon  v.  McFee.  145  N.  Y.  Supp.  624.  Judg- 
ment affirmed,  111  N.  E.  220,  216  N.  Y.  618. 

Simpson  v.  Kumpf.  152  N.  Y.  Supp.  1143.  Mo- 
tion to  dismiss  appeal  denied,  110  N.  E,  1050, 

216  N.  Y.  634. 

Smith  V.  Smith,^  144  N.  Y.  Supp.  1145.  Order 
reversed.  111  >f.  B.  77.  216  K  Y.  495. 

Snyder  v.  Bedhead,  142  N.  Y.  Supp.  1146. 
Judgment  affirmed,  110  N.  E.  1050.  216  N.  Y. 
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Southern  Leasing  Oo.  v.  liUdwig,  153  N.  Y. 
Supp.  645.    Order  reversed.  Ill  N.  E.  470, 

217  N.  Y.  100. 

Spratt  V.  Sweeny  &  Gray  Co,  153  N.  Y.  Sum. 
506.  Order  affirmed,  lU  N.  B.  351,  216  IS. 
Y.  644. 


Digitized  by 


xxviii 


167  NBW  TOBK  BDFPLBMBNT 


Stephoi  Oolletti  Oo.  r.  I/Hommediea,  144  N. 
Y.  Supp.  1146.    Jadnnent  afiimed,  110  N. 
E.  1050,  216  N.  T.  6631 
SuIUvan  t.  Graham.  144  N.  Y.  Snpp.  1146. 
Judnnent  afflmed.  UO  N.  ID.  1000.  216  N. 


T.  688. 


Thompson.  In  n,  167  N.  Y.  Sojm.  1147. 
der  rereraed.  Ul  M.  B.  762.  m  M.  Y,  111, 


Or- 


U47. 

T. 
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256,  217  N.  Y.  1. 
Wilson,  In  re,  first  case.  166  N.  Y.  Supp.  1149. 

Order  affirmed.  UO  N.  B.  1052.  216  N.  Y. 
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COMMERCIAL  CASDAI/TT  CO.  OF  NEWARK,  N.  J.,  T.  RICE  et  aL 

(Supreme  CTourt,  Special  Term,  Erie  Connty.    February  2,  1016.) 

1.  in8ueancb  4»230 — cabcrai.tt  inbu&ancb — canoblutzon — bstobn  ot 

Pbemiuu. 

Where  the  Insurer,  pursuant  to  a  right  reserved  In  a  policy  of  casual- 
ty Insurance,  cancels  it,  such  insurer  must  return  to  the  assured  any  un- 
earned premium  which  It  has  received. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  H  609-612;  Dec. 
Dig.  «=9230.] 

2.  Insubanci:  <8=>230 — Casualtt  InsnaAiTCB — Cancbllatxoh — Liabilitt  tob 

PREUIUU. 

Where  the  insurer,  pursuant  to  a  right  reserved  In  a  policy  of  casualty 
insurance,  cancels  It,  the  assured  mast  pay  to  the  Insurer  the  premium 
earned  and  unpaid. 

[Rd.  Note.— For  oOier  cases,  see  InBoranoe,  Cent  Dig.  i|  S09-512 ;  Dec. 

Dig.  «=»230.1 

8.  INBUBANCB    <8=>230— CABUALTT  iNBlTRAlffGB— GAKOKLUTIOH— GOUPtlTATXON 

or  Eabned  Pbemium. 

Where  a  policy  of  casualty  Insurance,  not  specifically  providing  for  the 
method  of  arriving  at  the  value  of  earned  premiums  In  case  of  cancel- 
lation, under  the  right  reserved  to  either  party,  and  stating  that  the  date 
of  cancellation  should  be  the  end  of  the  policy  period,  was  canceled  by 
the  Insurer  after  eight  months,  the  equitable  way  to  fix  the  amount  of 
the  premium  earned  by  the  insurer  was  to  charge  the  assured  the  agreed 
premium  for  the  full  term,  and  then  to  deduct  the  amount  of  the  unearn- 
ed premium  on  a  pro  rata  basis;  the  clause  providing  that  the  date  of 
cancellation  should  be  the  end  of  the  policy  period  being  merely  intended 
to  limit  the  liability  ot  the  Insurer  to  casualttes  happening  prlM  to  can- 
cellation. 

[Ed.  Note.— For  other  casea,  see  Insurance,  C&it.  Dig.  H  500-612; 

Dec.  Dig.  <e=»230.] 

4.  INSUBANCE  9=^230— Casvavix  Iitsurancb— Cancezxatxon— Coufutatto:t 
or  Eabned  Pbeuiuu. 

Where  a  policy  of  casualty  Insurance  provided  that  premiums  should 
be  computed  on  a  basis  of  the  total  amount  of  compensation  paid  by  the 
assured  to  their  employ^,  also  providing  that  in  case  the  assured  ter- 
minated the  policy  the  compensation  for  the  full  original  policy  period 
should  be  computed  upon  the  basis  of  the  compensation  to  date  of  can- 
cellation, the  court,  upon  cancellation  by  the  Insurer  after  eight  months 
of  the  term,  in  Its  action  to  recover  the  premium  due,  was  Juatifled,  to 
make  ^ropa:  adjustment  between  the  parties,  In  agmmfag  that  for  the 
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whole  year  ctHupensatlon  would  be  paid  the  employ^  of  the  assured  at 
&e  same  rate  as  for  the  eight  months. 
lEd.  Note. — ^For  other  cases,  see  Insurance,  Cent.  Dig.  SS  509-512 ;  Dec. 

Dig.  «s»m] 

Appeal  from  City  Court  of  Buffalo. 

.Action  by  the  Commercial  Casualty  Company  of  Newark,  N.  J., 
against  A.  J.  Rice  and  another.  From  a  judgment  for  defendants, 
plaintiff  appeals.   Reversed,  and  new  trial  granted. 

Gibbons  &  Pottle,  of  Buffalo,  for  appellant. 
Charles  J.  Staples,  of  Buffalo,  for  respondents. 

WHEELER,  J.  The  plaintiff,  on  the  8th  day  of  March,  1912,  issued 
to  the  defendants  two  policies  insuring  them  against  loss  by  casualty 
to  employes  during  the  period  of  one  year.  The  premium  agreed 
to  be  paid  in  the  first  of  these  policies  was  based  upon  the  compensa- 
tion to  be  paid  such  employes  during  the  year.  It  was  estimated  sudi 
compensation  would  be  $11,000  for  ^e  year,  and  the  rate  was  40  cents 
per  $100.  In  and  by  the  policy  it  was  stipulated  that  if  the  entire  com- 
pensation paid  should  exceed  the  estimated  sum  of  $11,000,  then  the 
assured  should  immediately  pay  the  company  an  additional  premium 
at  the  rate  of  40  cents  per  $100  on  the  excess.  When  the  policy  was 
issued  the  defendant  paid  the  company  $44  on  the  estimated  compen- 
sation. 

The  second  policy  covered  a  different  class  of  employes  and  con- 
tained substantially  the  same  terms  and  provisions,  except  the  rate 
of  premium  was  to  be  3  cents  per  $100  on  the  amount  of  compensation 
paid,  and  at  the  time  it  was  issued  $^.30  was  paid  as  premium  upon 
the  estimated  compensation  of  $11,CKX),  and  for  all  over  that  amount 
an  additional  sum  at  the  same  rate  was  agreed  to  be  paid  on  the  excess. 
These  policies  further  provided  that  either  the  insurance  company  or 
the  assured  might  at  any  time  cancel  the  policies  at  their  election. 

It  was  stipulated  on  the  trial  that  the  insurance  company  did,  on  the 
19th  day  of  November,  1912,  duly  cancel  and  terminate  the  policies 
pursuant  to  the  terms  and  conditions  contained  in  them.  The  policies 
contained  a  clause  or  provision  that  in  case  the  assured  terminated 
the  insurance  "the  compensation  for  the  full  original  policy  shall  be 
computed  upon  the  basis  of  the  compensation  to  date  of  cancellation, 
and  the  earned  premium  calculated  at  short  rates  in  accordance  with, 
the  table  printed  herein"  The  policies,  however,  contain  no  clause 
stating  how  the  premium  earned  shall  be  computed  or  ascertained 
where  the  insurance  company  itself  camxls  the  policy,  and  the  dis- 
pute in  this  action  arises  over  the  stuns  dtie  or  owing  in  this  case, 
where  the  assured  did  not  cancel,  but  the  company  terminated  the 
policies. 

It  was  stipulated  on  the  trial  that  the  total  compensation  paid  em- 
ployes from  the  date  of  the  policies,  March  8,  1912,  to  the  day  of 
their  termination,  November  19,  1912,  was  the  sum  of  $15,222.57. 
The  insurance  company  sued,  claiming  there  was  due  and  owing  it 
a  Iralance  for  premiums  of  $18.16.  The  defendants  by  answer,  and 
by  way  of  counterclaim,  alleged  and  claimed  there  was  due  diem  by 
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reason  of  the  policies  a  balance  of  $3.65.  The  court  below  awarded  the 
defendants  judgment  for  this  sum,  together  with  the  costs  of  the 
action,  whereupon  the  plaintiff  appealed  to  this  court. 

[1]  The  cancellation  having  been  made  pursuant  to  the  right  re- 
served in  the  policies,  neither  party  is  put  in  default  by  reason  of  such 
cancellation.  Nevertheless  such  cancdlation  cannot  be  made  without 
the  insurance  company  returning  to  the  assured  any  unearned  premium 
which  it  has  received.  Buckley  v.  Citizens*  Ins.  Co.,  188  N.  Y.  399, 
81  N.  E.  165,  13  L.  R.  A.  (N.  S.)  889;  Tisdell  v.  New  Hampshire 
Fire  Ins.  Co.,  155  N.  Y,  163,  49  N.  E.  664,  40  L.  R.  A.  765;  Nitsch 
V.  Am.  Central  Ins.  Co.,  152  N.  Y.  635,  46  N.  E.  1149;  Stone  v. 
Franklin  Fire  Ins.  Co.,  105  N.  Y.  543,  12  N.  E.  4^;  Van  Valkenburgh 
V.  Lenox  F.  Ins.  Co.,  51  N.  Y.  465 ;  Gorge  Hotel  Co.  v.  Liverpool  & 
L.  &  G.  Ins.  Co.,  122  App.  Div.  152,  106  N.  Y.  Supp.  732;  Partridge 
V,  Milwaukee  M.  Ins.  Co.,  13  App.  Div.  519,  43  N.  Y.  Supp.  632, 
affirmed  162  N.  Y.  597,  57  N.  E.  1119;  Marshall  v.  Reading  Fire  Ins. 
Co.,  78  Huo,  83,  29  N.  Y.  Supp.  334. 

[2]  The  c<mverse  of  the  proposition  must  be  true,  that  if  the  as- 
sured has  not  paid  the  premium  earned,  the  assured  is  still  le^ly 
obligated  to  the  company  to  pay  such  an  amount  Hiis  is  simple  jus- 
tice and  equity. 

[3]  Where  the  contract  of  insurance  does  not  specifically  provide 
for  tiie  method  or  arriving  at  the  value  of  earned  premiums  in  cases 
of  cancellation  of  the  policy,  the  obvious  equitable  way  of  fixing  the 
amount  is  to  chai^  the  assured  the  agreed  premium  for  the  full  term, 
and  then  deduct  therefrom  the  amount  of  the  unearned  premium  on 
a  pro  ratii  basis.  This  method  of  arriving  at  a  balance  is  absolutdy 
fair  to  both  parties,  and  seems  to  be  the  rule  recognized  by  the  court. 
Applying  this  principle  of  adjustment  to  the  facts  in  this  case,  what 
is  the  sum  by  way  of  premiums  with  -^hich  the  defendants  are  prop- 
erly chargeable  before  they  can  claim  a  rebate  for  the  term  shortened 
by  the  cancellation  by  the  insurance  company  ? 

It  is  stipulated  that  the  compensation  paid  up  to  and  including 
November  19th  (practically  eight  months  of  the  term)  was  the  sum  of 
$15,222.57.  If  the  same  rate  of  compensation  were  continued  to  be 
paid  by  the  defendants  to  the  end  of  the  policy  year,  the  total  com- 
pensation to  employes  would  have  amounted  to  the  sum  of  $22,833.85. 
By  the  terms  of  the  first  policy,  the  defendants  were  obligated  to  pay 
on  the  excess  over  $11,000  the  further  sum  of  $47.34,  and  on  the 
second  of  the  policies  in  question  the  further  sum  of  $3.54,  making 
in  all,  by  way  of  additional  premium,  $50.87.  This  stun  of  $50.87 
the  policies  would  have  earned  over  and  above  what  was  actually  paid 
by  the  defendants  at  the  time  the  policies  were  issued.  If  we  add  to 
this  the  amount  of  $47.30  paid  at  the  time  the  policies  were  written, 
we  have  a  total  of  $98.17,  as  the  cost  to  the  defendants  of  the  insur- 
ance for  the  full  year.  This  sum  the  defendants  would  have  been 
required  to  pay  when  the  policies  were  issued,  had  the  amount  of 
compensation  to  employes  been  known  or  definitely  ascertainable.  It, 
nevertheless,  was  tfie  premium  agreed  to  be  paid  for  a  yeai^s  insurance 
against  casualties.  As  matter  of  fact,  the  polides  were  canceled  by 
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the  company  after  a  life  of  ei^t  months,  so  that  the  company  on  a 
pro  rata  basis  is  entitled  to  receive  only  two-thirds  of  the  total  yearly 
premium.  From  the  sum  of  $98.17  should  be  deducted,  therefore, 
for  unearned  premiums,  one-third  that  amount,  $32,72,  leaving  a  bal- 
ance of  $65.45  as  the  eight  months  earned  premium.  The  defendants, 
however,  at  the  time  the  policies  were  issued,  paid  $47^.  This 
amount  deducted  from  $65.45  leaves  a  balance  stiU  owing  by  the  de- 
fendants to  the  company  of  $18.15,  which  is  the  amount  the  plaintiff 
sought  to  recover  in  the  action. 

[4]  It  may  be  urged  that  there  is  no  evidence  in  the  record  show- 
ing the  total  compensation  paid  employes  for  the  year  did  or  would 
amount  to  the  sum  x)f  $22,833.85.  It  is  true  the  record  is  silent  as  to 
what  the  actual  compensation  paid  amounted  to,  and  the  sum  of  $22,- 
833.85  is  only  reached  by  assuming  that  amount  paid  by  way  of  compen- 
sation to  employes  would  continue  at  the  same  rate  for  the  balance  of 
the  year.  We  think  that,  for  the  purposes  of  making  the  proper  ad- 
justment between  the  parties,  we  are  justified  in  the  assumption. 
The  policies  in  question  expressly  provide  that  in  case  the  assured 
had  terminated  the  policies  "the  compensation  for  the  full  original 
policy  period  shall  be  computed  upon  the  basis  of  the  compensation 
to  date  of  cancellation."  While  in  this  case  the  cancellation  was  by 
the  company,  and  not  by  the  assured,  nevertheless  the  policies  furnish 
a  ready  and  convenient  method  of  arriving  at  the  amount  of  yearly 
compensation  to  which  both  parties  assented.  We  need  only  invoke 
the  homely  adage  that  "it  is  a  poor  rule  which  does  not  work  both 
ways."  Certainly  it  seems  equitable  to  figure  on  the  basis  followed, 
in  the  absence  of  positive  evidence  of  the  amount  actually  expended. 
We  therefore  think  the  trial  court  erred  in  rendering  judgment  for 
the  defendants  instead  of  for  the  plaintiff. 

We  have  carefully  considered  the  opinion  of  the  court  below  in 
disposing  of  this  case.  The  judge  presiding  at  the  trial  in  the  court 
below  appears  to  have  based  his  decision  on  the  wording  of  clause 
K  of  the  policies,  relating  to  cancellation,  wherein  it  is  stated, 
"The  date  of  cancellation  shall  then  be  the  end  of  th^,  policy  period," 
and  concludes  that,  in  view  of  such  language,  the  premium  to  be  paid 
must  be  computed  entirely  on  the  compensation  paid  employes  up  to 
November  19th,  to  wit,  $15,222.57,  without  regard  for  the  compen- 
sation paid  for  the  whole  year.  In  this  we  think  the  court  below  was 
in  error,  ;tnd  that  all  that  was  intended  by  the  words  "The  date  of 
cancellatiof^  shall  be  the  end  of  the  policy  period^'  is  that  the  liability 
of  the  insurance  company  under  the  policies  was  by  the  terms  limited 
to  casualties  happening  prior  to  the  date  of  cancellation.  For  such 
purposes  the  time  between  the  date  of  issue  and  that  of  cancellation 
became  "the  policy  period."  We  need  only  revert  again  to  the  lan- 
guage of  the  policies  already  quoted,  that  where  the  assured  terminates 
tiie  policy  "the  compensation  for  the  full  ordinal  policy  Period  shall  be 
computed  upon  the  basis  of  the  compensation  to  date  of  cancellation/' 
This  clearly  indicates  that,  for  the  purpose  of  adjustment,  the  entire 
yearly  compensation  is  to  be  taken  into  consideraticm,  and  not  simply 
the  compensation  to  the  date  of  cancellation. 
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We  are  of  the  opinion  the  judgment  of  the  court  below  should  be 
reversed,  and  a  new  trial  granted.  So  ordered,  but  without  costs  of 
this  appeal  to  either  party. 


(Supreme  Cowl^  .Aj)pellate  DlTldon,  First  Department  Jaunarr  21, 1916.) 

1.  Sales  ^=»2 — CoimtAcrra — What  Law  GoyBBira. 

A  contract  of  sale,  made  and  to  be  performed  outside  tbe  state.  Is  not 
gDvemed  by  Personal  Property  Law  (Consol.  Laws,  c,  41)  S  126,  subd.  1, 
added  by  Laws  1911,  c.  571,  providing  that,  unless  otherwise  agreed,  the 
buyer  of  goods  Is  not  bound  to  accept  delivery  by  Installments,  but  by 
the  law  of  the  place  where  made. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  f  2 ;  Dec.  Dig.  <^2.] 

2.  Evidence  «=>80 — Pbesumptiows — Forfion  Law. 

Such  law  of  the  plaoe  will  be  presumed  to  correspond  with  the  com- 
mon law  of  the  state,  without  proof  to  the  contrary. 
[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  {  101 ;  Dea  Dig. 

S.  Sales  «=>153 — Contkaots — ^Deliveby  in  Installitenib. 

Under  a  contract  to  buy  75,000  pounds  of  scrap,  where  the  seller  Issued 
to  the  buyer  a  certificate  of  the  buyer's  purchase  of  that  amount  of 
scrap  at  a  certain  price,  "Deltvery,  f.  o.  b.  B.  &  O.  H.  B.  tracks  at  where 
located;  shipment  at  our  convenience  within  80  days  from  date,"  a 
tender  of  70,050  pounds  of  said  scrap  before  the  termlnatioa  of  the  time 
for  delivery  was  within  tbe  terms  of  the  contract 

[Bd.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  {§  358-366;  Dec.  Dig. 
«=»163.] 

4.  Salbs  ^=163 — Anticipatobt  Bbeacb — ^LiAniLrrr. 

In  such  caae  the  buyer's  refusal  to  accept  the  goods  t^dered  and  his 
lepnaiatlon  of  the  contract  constituted  an  anticipatory  breach  thereof, 
excDsinK  further  tender,  and  giving  rise  to  a  cause  of  action  for  the  breach. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent  ZMg.  ||  36&-866;  Dec. 
Dig.  «»153.] 

Appeal  from  Appellate  Term,  First  Department 

Action  by  the  Baltimore  &  Ohio  Railroad  Company  ^jainst  Benja- 
min Lowenstein,  doing  business  under  the  registered  trade-name  of 
Tottenville  Copper  Company.  From  a  determination  of  the  Appellate 
Term,  affirming  a  judgment  of  the  City  Court  dismissing  the  com- 
plaint, with  costs,  on  motion  6f  the  defendant  at  the  opening  of  the 
trial  for  judgment  on  the  pleadings,  plaintiff  appeals.  Determination 
and  judgment  reversed,  and  new  trial  ordered. 


Argued  before  CLARKE,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  SCOTT,  and  PAGE,  JJ. 


Marvin  W.  Wynne,  of  New  York  City,  for  appellant 
Samuel  Fleiscliman,  of  New  York  City,  for  respondent 

PAGE,  J.  The  complaint  alleges  that  on  June  9,  1913,  the  defend- 
ant offered  in  writing  to  pttrchase  of  the  plaintiff  all  or  any  part  of 
100,000  potmds  of  scrap  then  for  sale  by  the  plaintiff  upon  certain 

«s»Por  oUtsr  cam      mom  tofdo  ft  KET-NOMBSR  In  tU  K«r-Ntmbwed  DlgMts  ft  IndexM 


BALTIMOBB  &  O.  B.  CO.  T.  LOWISNSTBIN. 


6 


167  NBW  yOKK  8UPPI.EMBNT 


(Sup.  Ct. 


terms  and  conditions  at  13^  cents  per  pound;  that  on  June  11,  1913, 
the  plaintiff  accepted  the  said  offer  to  the  extent  of  '75,000  pounds  and 
issued  to  the  defendant  a  certificate  of  purchase  as  follows : 

"This  certifies  that  Tottenville  Copper  Co.,  TottenriUe,  N.  Y.,  has  purchased 
the  following  scrap;  75,000  lbs.  brass  borings  and  turnings  clenT  $13.25  per 
cwt.  Delivery,  t.  o.  b.  B.  &  O.  R.  B.  tracks  at  wbere  located ;  Bhlswoent,  at 
our  convenience  within  30  days  frrau  date." 

The  certificate  specified  other  terms  immaterial  to  this  controversy, 
which  are  therefore  omitted  It  was  dated  "Baltimore,  Md.  6/1  Ij 
1913." 

The  complaint  further  alleges  that  the  plaintiff  duly  performed  all 
the  conditions  of  said  contract  on  its  part  to  be  performed,  and  on  or 
about  the  16th  day  of  June,  1913,  notified  the  defendant  that  it  was 
ready  and  willing  to  deliver  to  the  defendant  70,050  poimds  of  said 
scrap  at  the  city  of  Baltimore  pursuant  to  the  terms  of  said  contract, 
but  that  pricn-  to  the  expiration  of  the  time  appointed  for  the  delivery 
of  said  scrap  the  defendant  notified  the  pldntiif  that  he  would  not 
accept  the  same  and  would  not  carry  out  the  terms  of  said  agreement. 
It  also  alleges  that  plaintiff  was  ready,  willing,  and  able  to  deliver  said 
scrap  to  the  defendant  but  for  the  defendant's  said  refusal.  The  com- 
plaint then  alleges  that  upon  said  refusal  the  plaintiff  duly  notified  the 
defendant  that  it  would  sell  the  said  scrap  for  his  account,  and  did  sell 
it  in  the  open  market  for  12  cents  per  pound,  which  was  the  full  mar- 
ket value  thereof  at  the  said  time  and  place.  Damage  of  $875  is  Hius 
shown  and  demanded. 

[1,  2]  The  contention  of  the  defendant  respondent  is  that,  under 
Personal  Property  Law,  §  126,  subd.  1  (Laws  of  1911,  c.  571),  provid- 
ing that,  "unless  otherwise  agreed,  the  buyer  of  goods  is  not  bound  to 
accept  delivery  thereof  by  installments,"  the  plaintiff's  offer  of  deliv- 
ery of  only  70,050  pounds  was  not  in  accordance  wth  the  contract  to 
sell  75,000  pounds,  and  the  defendant  committed  no  breach  of  the  con- 
tract in  refusing  to  accept  that  quantity.  Tlie  contract  was  made  and 
to  be  performed  outside  the  state  of  New  York,  and  is  therefore  not 
governed  by  the  statute  relied  upon,  but  by  the  law  of  the  place  where 
the  agreement  was  made  (Valk  v.  Erie  R.  R.,  130  App.  Div.  446,  114 
N.  Y.  Supp.  964),  which  will  be  presumed  to  correspond  with  the  com- 
mon law  of  this  state,  in  the  absence  of  proof  to  the  contrary. 

[3,4]  Under  our  common  law,  the  provision  of  the  contract  that 
plaintiff  was  to  make  delivery  "At  our  convenience  within  30  days 
fr(Mn  date"  might  well  be  construed  to  comprehend  a  delivery  in  in- 
stallments, if  such  delivery  happened  to  be  more  convenient  for  the 
plaintiff.  Canda  v.  Wick,  100  N.  Y.  127.  2  N.  E.  381,  The  words 
"at  our  convenience"  must,  under  the  circumstances  shown  by  the  ex- 
hibits by  which  the  contract  was  evidenced,  be  construed  to  mean  either 
in  such  quantities  as  might  be  most  convenient  for  the  shipper,  or  at 
such  time  as  would  best  suit  its  convenience.  As  the  following  words, 
"within  30  days  from  date,"  clearly  fixed  the  period  within  which  de- 
livery could  be  made,  effect  can  only  be  given  to  the  words  "at  our  con- 
venience" by  adopting  the  former  construction,  namely,  in  quantities 
suitable  to  die  shipper's  convenience.   This  c<mstruction  is  also  aided 
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by  the  fact  that  tiie  drcutar  offering  the  scrap  for  sale  showed  that  it 
was  dUtributed  at  various  shops  of  the  plaintiff  at  Baltimore,  Cum- 
berland, Md.,  Cleveland,  Ohio,  and  four  or  five  other  places,  and  the 
place  of  delivery  named  in  the  contract  was  "B.  &  O.  R.  R.  tracks  at 
where  located,"  thus  giving  plaintiff  the  option  to  deliver  on  its  tracks 
at  the  various  places  at  which  the  scrap  happened  to  be  situated.  Un- 
der these  circumstances  a  tender  of  70J050  pounds  of  scrap  before  the 
termination  of  the  time  for  delivery  was  within  the  terms  of  the  agree- 
ment, and  refusal  of  the  defendant  to  accept  it  and  its  repudiation  of 
the  contract  constituted  an  anticipatory  breach  of  the  ccmtract,  excus- 
ing further  tender  on  the  part  of  plaintiff,  and  giving  rise  to  a  cause 
of  action  for  the  breach.  Wester  v.  Casein  Co.  of  Amer.,  206  N.  Y. 
506,  100  N.      488,  Ann.  Cas.  1914B,  377,  and  cases  cited. 

The  determination  of  the  Appellate  Term  and  the  judgment  of  the 
City  Court  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to 
the  appellants  in  all  courts  to  abide  the  event  All  concur. 


(Suprrane  Conrt,  Appellate  Teim,  First  Department.   January  14|  1916L) 

Apfkai.  and  Ebbob  ♦=>10*ft— Revibv— Habmumh  Ebbob. 

13u>ogIi  tbe  trial  judge  was  absent  fmn  the  coartroom  during  the 
entire  summation  of  counsel  for  both  sides,  that  does  not  warrant  a  new 
trial,  where  it  was  admitted  that  no  prejudice  had  been  caused  the 
Judge's  absence. 

PKL  Note.— Fw  other  cases,  see  Appeal  and  Brror,  Gent  Dig.  U  4128- 
4iat41S4;  Dec:  Dig.  «3»1046.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Acticm  by  Thomas  B.  Carroll  against  Max  D.  Blum.  From  a  judg- 
ment entered  on  verdict  of  the  jury,  and  an  order  denyii^  a  new 
trial,  defendant  appeals.  Affirmed. 

See,  also,  152  N.  Y.  Supp.  961. 

Argued  January  term,  1916,  before  GUY,  BIJUR,  and  GAVE- 
GAN,  JJ. 

Slade  &  Slade,  of  New  York  City  (Maxwell  Slade  and  David  Slade, 
both  of  New  York  City,  of  counsel),  for  appellant. 

Howard  J.  Bloomer,  of  New  York  City  (Leo  Levy  and  Alex.  Davis, 
both  of  New  York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  This  appeal  is  based  on  the  single  fact,  alleged 
in  the  affidavit  of  defendant  at  Special  Term,  that  the  trial  judge  was 
absent  from  the  courtroom  during  the  entire  summatiiHi  of  counsel  for 

both  sides. 

While  we  are  of  opinion  that  the  duty  of  a  judge  presiding  at  a 
Trial  Term  to  be  present  during  the  trial  is  too  manifest  to  require 
discussion,  there  is  no  claim  made  in  this  case — and  appellant's  coun- 
sel has,  with  commendable  frankness,  so  stated  upon  the  argument — 
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that  any  prejudice  has  been  caused  by  the  judge's  absence.  No  in- 
cident or  interruption  is  referred  to  or  claimed  to  have  occurred  dur- 
ing the  summation,  and  no  appeal  or  intent  to  appeal  to  the  judgment 
or  authority  of  the  court  is  even  suggested. 

Under  these  special  circumstances,  the  absence  of  the  judge  has 
happened  to  become  merely  casual,  and  does  not,  in  our  opinion,  war- 
rant reversal  of  a  judgment  wiiich  is  otherwise  entirely  justified  by 
the  law  and  the  facts  of  the  case. 

Order  affirmed,  with  $10  costs  and  disbursements. 


CLIFFORD  T.  MITCHELL  MOTOH  00.  OF  NEW  TORE. 

(Supreme  Court,  J^pellate  Term,  First  Department   January  14,  1016.) 

Appeal  aitd  Bebob  «=s>207— FaxBEirTATioif  or  Gnounos  or  ItEvncw  is  Goxtbt 
Below — ^Necebbttt. 

Where,  during  the  summing  up  of  plaintiff's  counsel,  the  trial  Judge  ab- 
sented himself  from  the  room,  and  counsel  Indulged  In  Improper  and 
highly  prejudicial  argument^  the  fact  that  defendant  did  not  request  the 
judge,  when  he  returned  to  the  bench,  to  cure  the  error  by  appropriate 
Instructions,  does  not  preclude  him  from  thereafter  attacking  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §  1000; 
Dea  Dig.  ^207J 

Appeal  from  City  Court  of  New  York,  Special  Term. 
•  Action  by  Kathleen  Clifford  against  the  Mitchell  Motor  Company  of 
,  New  York.   There  was  a  judgment  for  plaintiff,  and  from  an  order 
denying  a  motion  to  set  aside  the  verdict  and  for  a  new  trial,  defendant 
appeals.  Order  reversed,  and  new  trial  granted. 

Argued  January  term,  1916,  before  GUY,  BIJUR,  and  GA VE- 
GAN, JJ. 

Herman  Goldman,  of  New  York  City  (Irving  Zion,  of  New  York 
City,  of  counsel),  for  appellant. 
Elias  Rosenthal,  of  New  York  City,  for  resp<»ident 

PER  CURIAM.  In  this  case  the  affidavit  of  defendant's  attorney 
recites  that  during  the  stunming  up,  and  in  the  absence  of  the  trial 
judge,  plaintiff's  attorney  referred  to  defendant  and  its  agents  as 
robbers,  and  said  they  had  stolen  the  money  paid  by  the  defendant 
for  the  automobile  and  took  advantage  of  her  because  she  was  a 
woman,  etc. ;  that  defendant  appellant's  counsel  rose  from  his  chair 
to  protest,  but  realized,  and  so  said  to  his  associate,  that  there  was 
no  one  to  whom  to  protest  It  is  true  he  did  not  ask  the  judge,  when 
he  returned  to  the  bench,  to  cure  this  trouble  by  instructing  the  jury 
appropriately ;  but  we  do-  not  think  that  that  precludes  him  from 
raising  the  objection  now,  as  we  have  explained  in  Carroll  v.  Blum, 
157  N.  Y.  Supp.  7,  decided  at  this  term. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  grant- 
ed, with  $10  costs.   Judgment  vacated,  and  a  new  trial  ordered. 
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(Snpreme  Contt,  Appellate  Term,  Slrst  Department  January  SI,  1016.) 

X.  ASSIONMKNTB  4=»181 — ACHONB— PZUDIKO. 

In  an  action  on  an  assignment  given  to  secure  parent  of  tvo  notes, 
wlilcb  were  to  be  surrendered,  the  complaint,  which  failed  to  all^  ten- 
der of  or  rendlness  to  tender  tbe  notes  at  tlie  time  payment  was  demanded. 

Is  InGufllclent 

[Ed.  Note.— For  other  cases,  see  AsHtgnmentB,  Goat  DIe.  H  22(^226; 
I>ec.  Dig.  «=5»131.] 

2.  EviDENCB  «=»271~Heabsay— Sblt-Sebvino  Dbolarationb. 

In  an  action  on  an  assignment  given  to  aecnre  payment  of  notes,  a 
letter  written  by  plaintiff's  attorney,  In  which  he  recited  that  he  was  pre- 
pared to  deUrer  Uie  notes  on  payment,  is  a  mere  self-serrlng  declaration, 
inadmissible  to  prove  tender. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  U  106S-1079, 
1081-1104;  Dec  Dig.  ^271.] 

S.  A8SI0^'UENTB  €=>132 — Actions — Plkadino. 

It  is  necessary,  in  an  action  on  an  assignment  of  part  of  a  fund  to  se* 
rare  notes,  to  plead  and  prove  that  the  notes  had  not  been  paid. 

(Ed.  Note.— For  other  cases,  see  Assignments,  Cent  Dig.  ||  227,  228 ; 
Dec.  Dig.  «=»132,] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Thomas  B.  Carroll  against  Max  D.  Blum.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.   Reversed  and  remanded. 

See,  also,  152  N.  Y.  Supp.  961 ;  157  N.  Y.  Supp.  7. 

Argued  January  term,  1916,  before  GUY,  BIJUR,  and  GA VE- 
GAN. JJ. 

Slade  &  Slade,  of  New  York  City  (Maxwell  Slade  and  David  Slade, 
both  of  New  York  City,  of  counsel),  for  appellant 

H.  J.  Bloomer,  of  New  York  City  (Leo  Levy  and  Alex.  Davis,  botK 
of  New  York  City,  of  counsel),  for  respondent 

BIJUR,  J.  Plaintiff  sued  upon  an  agreement  of  defendant,  dated 
April  11, 1913,  which,  so  far  as  material,  reads  as  follows : 

"To  secnre'  the  payment  doe  Mr.  niomas  B.  Carroll  for  mtmeys  expended, 

*  *  *  represented  now  by  one  note  for  $670,  held  by  Mr.  Carroll  personally, 
and  one  note  for  $600,  •  •  •  which  has  been  renewed  by  tbe  said  Carrol! 
by  giving  his  own  note  for  said  sum,  the  undersigned  herein  assigns  and  trans- 
fers the  sum  of  $1,170  out  of  any  or  all  cash  moneys  that  may  be  recovered, 

•  ♦  *  and  Messrs.  Slade  &  Slade  are  hereby  authorized  *  •  •  to  pay 
Mr.  Carroll  the  said  sum  of  $1,170,  and  upon  tbe  payment  thereof  Mr.  ^rroU 
Is  to  return  the  said  two  notes  to  Slade  &  Slade." 

Appellant  now  ui^s — as  he  did  upon  the  trial,  and  due  exception 
was  taken  to  adverse  rulings — three  points,  each  one  of  which  I  tiiink 
has  been  well  taken. 

[1]  1.  That  plaintiff  neither  pleaded  nor  proved  a  taider  of,  nor 
readiness  to  tender,  the  notes  to  Slade  &  Slade  at  or  before  the  time 
when  he  demanded  the  payment  of  the  $1,170.  The  respondent  seeks 
to  distinguish  some  of  the  cases  (such  as  Nelson  v.  Plimpton  S.  E. 
Co.,  55  N.  Y.  480;  Bigler  v.  Morgan,  77  N.  Y.  312;  Levy  v.  Burgess, 
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64  N.  Y.  390;  Dunham  v.  Pettee,  8  N.  Y.  508)  cited  by  appellant  in 
support  of  lids  point  urging  that  the  rule  relates  to  a  matter  of 
proof  and  not  of  pleadins^.  Although  it  would  seem  to  be  elementary 
that  a  material  ultimate  fact^  which  plaintiff  must  prove,  must  by  the 
same  token  be  pleaded,  the  precise  point  in  this  case  is  so  determined 
in  Pope  V.  Terre  Haute  Mfg.  Co.,  107  N.  Y.  61,  13  N.  E.  592.  See 
also  Stem  v.  McKee,  70App.  Div.  142,  75  N.  Y.  Supp.  157. 

[2]  2.  That  notwithstanding  it  had  not  been  pleaded,  plaintiff  was 
permitted,  without  amendment,  to  proceed  to  prove  tender  of  the 
notes,  and  for  that  purpose  to  put  in  evidence  a  letter  written  by  his 
attorney  in  which  he  recited  that  he  was  "prepared  to  deliver  fi.  e., 
the  notes]  to  you  i^on  receipt  of  the  above  amount  named."  Of  course 
this  letter  is  a  mere  self-serving  declaration.  The  writer  of  the  letter 
was  not  even  called  as  a  witness  on  behalf  of  the  plaintiff. 

[3]  3.  Although  it  is  evident  that  the  assignment  o£  the  fund  of 
$1,170  was  made  expressly  to  secure  the  payment  of  certain  notes,  it 
was  neither  pleaded  nor  proved  that  the  notes  had  not  been  paid. 

There  were  other  errors  committed  at  the  trial,  which  do  not  require 
further  comment 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.   All  concur. 


(Supreme  Oonrt,  Appellate  Term,  First  Department.  January  14,  19160 

1.  Trial  «=>19 — Abbbncs  or  Court. 

Where  the  trial  judge  was  absent  during  tbe  summation  oC  plaintiff's 
counsel,  who  made  several  unwarranted  and  Improper  references  therein, 
defendant's  counsel  Interrupting  and  protesting  against  the  remarks,  al- 
though, up<m  his  return,  the  judge  endeavored  to  remedy  the  Injury  which 
had  been  done  In  his  absence  to  defendant's  Interesfai,  such  absence  was 
preJudl(^L 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent  Dlfr  i  88:  I>ee.  Dig. 

,  ^19.] 

2.  Tbial  ®=»31 — Absence  or  Couet — Acquiebcbhcb. 

Where  defendant's  counsel  did  not  protest  against  the  trial  Judge's  ab- 
senting himself  during  summation  by  lOalntUTs  counsel,  be  did  not  there- 
by acquiesce  in  such  absence. 

[Ed.  Not&— For  other  cases,  see  Trial,  Cent  Dig.  fS  65,  81;  Dea  Dig. 
«=>31.] 

Aiipeal  from  Gty  Court  of  New  York,  Special  Term. 

Action  by  Elsie  Stein  against  C.  Ludwig  Bauman.  From  an  order 
denying  his  motion  to  set  aside  the  judgment  rendered  upon  a  verdict, 
defendant  appeals.  Order  reversed,  judgment  vacated,  and  new  trial 
ordered. 


Argued  January  term,  1916,  before  GUY,  BIJUR,  and  GA VE- 
GAN, JJ. 
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Grccnbaum,  Wolff  &  Ernst,  of  New  York  City  (Lawrence  S.  Green- 
baum  and  Morris  L.  Emst»  both  of  New  York  City,  of  connsel),  for 
appellant. 

Milton  I.  Levy,  of  New  York  City  (Jacob  Zelenko  and  A.  Joseph 
Seltzer,  both  of  New  York  City,  of  counsel),  for  respondent 

PER  CURIAM.  [1]  This  case  is  similar  to  Thomas  B.  Carroll  v. 
Max  D.  Blum,  157  N.  Y.  Supp/  7,  decided  at  this  term,  except 
that  it  affirmatively  appears  that  the  appellant  was  clearly  preju- 
diced b^  several  unwarranted  and  improper  references  during  the 
summation  of  respondent's  counsel  during  the  absence  of  the  trial 
judge,  and  that  appellant's  counsel  interrupted  and  protested  against 
such  remarks.  Aldiough  apparently,  upon  the  return  of  the  learned 
judge  to  his  duties  at  the  conclusion  of  the  siunmaticn  of  counsel, 
he  made  some  endeavor  to  remedy  the  injury  which  had  been  done 
in  his  absence  to  appellant's  interests,  we  hold  that  under  the  circum- 
stances the  absence  of  the  court  was  clearly  prejudicial. 

[2]  There  is  no  merit  in  the  contention  that  appellant's  counsel  ac- 
quiesced in  the  judge's  absence  by  failure  to  protest  against  the  same. 
Apart  from  the  fact  that  it  would  be  difficult  to  understand  to  whom 
or  how  the  protest  could  be  made  until  the  injury  was  complete,  we 
are  unwilling  to  approve  the  doctrine  that  it  is  the  duty  of  counsel  to 
take  affirmative  formal  steps  to  secure  the  attendance  of  the  judge  at 
the  trial  over  which  he  presides. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  grant- 
ed, with  $10  ^ts,  judgment  vacated,  and  a  new  trial  ordered. 


(Supreme  GonTt,  Appellate  Dlvlsloo,  First  Department   January  21,  1916.) 

1.  DiVOBGE  ^S>11S— ADUX/TKBT — OOKRBSTOHa 

In  an  actlm  for  absolute  divorce  on  the  ground  ot  defendanf  8  adnltery, 
bis  confessions  were  admistf ble  In  evidence. 

[ECU  Note. — Vm  other  cases  see  Divorce,  Gent  Dig.  H  S71-878;  Dec. 
Dig.  «s»llG.] 

2L  DIVDBCB  «=;»129— ADUI.TBBT — OOKTBBKIOHS— <k>BB0B0UTIOI7. 

To  avoid  the  danger  of  collusion,  the  courts  will  refuse  to  grant  di- 
vorces upon  the  defoidant's  confession  alone,  but  will  require  some  eorrob- 
oratlon  thereof,  though,  if  there  be  such  corroboratioii,  the  confession 

will  furnish  sufficient  evidence  to  support  a  decree,  and  It  la  not  neces- 
sary that  the  corroboration  be  sufficient  by  Itself  to  prove  the  fact  of  adul- 
tery, but  it  need  only  tend  to  corroborate  the  facts  stated  In  the  confes- 
sion, so  that,  where  the  corroborating  evidence  showed  defendant's  acts 
natural  and  probable  if  the  facts  stated  In  his  confefeion  were  true  but 
otherwise  not,  there  was  sufficient  corroboration. 

,  [Ed.  Note.— For  other  cases;  see  Divorce,  Cent  Dig.  U  411-441,  454; 
Dec.  Dig.  «=3l29.] 

Page  and  Laughlln,  JJ.,  dissenting. 
^aTM  «tlwr  esMB  >«•  nm«  topte  *  KHY-NUMBBR  in  M  K«7-Niinl>«r«d  Dltisti  A  tBOmm 
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Appeal  from  Special  Term,  New  York  County. 

Action  for  absolute  divorce  by  Florence  W.  Monypeny  against  Brun- 
son  B.  Monypeny.  From  an  order  den3ring  a  moti(Mi  to  confirm  the 
report  of  a  referee  in  an  action  for  absolute  divorce,  plaintiff  appeals. 
Reversed,  and  motion  to  confirm  the  report  and  for  an  interlocutory 
decree  granted. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  LAUGHLIN, 
SCOTT,  and  PAGE,  JJ. 

Harold  G.  Aron,  of  New  York  City,  for  appellant 
Richard  F.  Weeks,  of  New  Ywk  City,  for  respondent 

SCOTT,  J.  This  is  an  action  for  absolute  divorce.  The  referee 
found  that  the  defendant  had  been  guilty  of  the  acts  of  adultery 
charged  in  the  complaint,  but  the  court  at  Special  Term,  being  dis- 
satisfied with  the  proof,  refused  to  confirm  the  report.  The  evidence 
consisted  in  the  main  of  confessions  made  by  defendant  to  business 
associates  and  others  towards  whom  he  held  intimate  relations.  If 
these  confessions  be  accepted  at  their  face  value,  they  furnish  ample 
evidence  of  adultery  on  the  part  of  defendant. 

[1,  2]  It  is  well  settled  that  the  confessions  of  a  defendant  in  an  ac- 
tion of  this  character  are  admissible  in  evidence.  In  order,  however, 
to  avoid  the  danger  of  collusion,  the  courts  have  refused  to  grant 
divorces  upon  this  evidence  alone,  but  require  some  corroboratictti 
of  the  facts  stated  in  the  confessions.  If  there  be  such  corroboration, 
the  confessions  will  furnish  sui&Hent  evidence  to  support  a  decree. 
Madge  v.  Madge,  42  Hun,  542.  It  is  not  necessary  that  the  corrobora- 
tion should  be  sufficient,  standing  by  itself,  to  prove  the  fact  of  adul- 
tery. What  is  required  is  that  it  shall  tend  to  corroborate  the  facts 
stated  in  the  confession.  Thus,  if  it  is  made  to  appear,  by  evidence 
outside  of  his  own  confessions,  that  a  defendant  has  done  acts  which 
it  would  be  quite  natural  and  probable  that  he  would  do  if  the  facts 
stated  in  his  confessi(»i  are  true,  but  quite  unnatural  and  improbable 
if  tibe  confession  was  untrue,  there  is  presented  some  corroboration  of 
the  truth  of  the  confession. 

Without  dwelling  upon  the  unsavory  details  of  the  evidence,  it  is 
sufficient  to  say  that  we  are  satisfied  that  the  confessions  are  true, 
that  they  are  sufficiently  corroborated,  and  that  the  case  is  not  a  col- 
lusive one. 

It  follows  that  the  order  appealed  from  must  be  reversed,  with 
$10  costs  and  disbursements,  and  the  motion  to  confirm  tlie  referee's 
report  and  for  an  interlocutory  decree  be  granted,  witii  costs  to  plain- 
tiff.  Settle  order  on  notice. 

CLARKE,  P.  J.,  and  McLAUGHLIN,  J.,  concurs. 

PAGE,  J.  (dissenting).  The  sole  evidence  in  this  case  is  certain  al- 
leged confessions  of  the  defendant  to  his  wife's  brother,  to  a  partner 
in  business  who  was  engaged  to  his  wife's  sister,  and  to  another  busi- 
ness partner,  and  an  alleged  confession  of  the  corespondent  made  to 
one  of  these  witnesses.  There  is  no  proof  of  a  sin|^  fact  tending  to 
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corroborate  these  alleged  confessions.  There  is  no  evidence  that  the 
defendant  was  seen  in  tiie  company  of  the  corespondent  at  any  time 
under  such  circumstances  as  to  afford  an  opportunity  for  the  com- 
mission of  adultery,  nor  was  any  evidence  given  as  to  any  improfMriety 
of  conduct  toward  each  other,  at  the  only  time  they  were  seen  to- 
gether, which  was  in  a  reputable  restaurant.  No  objection  was  made 
to  receipt  of  any  of  this  evidence,  and  the  cross-examination  of  the 
witnesses  by  defendant's  attorney  was  most  perfunctory. 

In  my  opinion  this  decision  will  be  a  dangerous  precedent,  and  to  a 
large  extent  destroy  the  safeguard  against  collusive  divorces,  which  is 
found  in  the  rule  which  requires  that  there  must  be  evidence  of  some 
fact  tending  to  corroborate  an  allied  confession  of  the  defendant  or 
of  a  corespondent.   In  my  opinitm  the  order  should  be  affirmed. 


(Sapreme  Court,  Appellate  Divlsloii,  Sirst  Department   January  21,  t&lO.) 

Appeai,  and  Erbob  <g=»1099 — Subsequsnt  Appeax — Law  of  the  Case. 

The  evidence  on  a  second  trial  heiag  BubBtanttally  the  same  as  that  on 
the  flret  trial,  wUch  the  Ckmrt  of  Appeals  held  to  show  contribnt(S7  neg- 
Ugence  as  a  matter  of  law,  requires  the  Appellate  Divlslra  to  affirm  the 
Judgment  ordered  for  defendant  notwithstanding  verdict  for  plaintiff. 

tEd.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  i{  4370- 
43T&;  Dec.  Dig.  «»1099J 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Louise  Zucker,  administratrix  of  Simon  Zucker,  deceased, 
against  Frederick  W.  Whitridge,  receiver  of  the  Third  Avenue  Rail- 
road Company.  From  an  order  setting  aside  the  verdict  for  plaintiff, 
and  directing  judgment  for  defendant,  and  from  the  judgment  entered 
thereon,  plaintiff  appeals.  Affirmed. 

See,  also,  205  N.  Y.  50,  98  N.  E.  209,  41  L.  R.  A.  (N.  S.)  683,  Ann. 
Gas.  19i3D,  1250. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN.  LAUGH- 
UN,  SCOTT,  and  PAGE,  JJ. 

Julius  Henry  Cohen,  of  New  York  City,  for  appellant 
Frederick  J.  Moses,  of  New  York  City,  for  respondent. 

PER  CURIAM.  We  have  carefully  examined  the  evidence,  and 
find  no  substantial  or  material  difference  between  that  given  upon  the 
present  trial  and  that  given  upon  the  former  trial,  as  to  which  the 
Court  of  Appeals  said : 

The  majority  of  the  court  "are  of  the  opinion  that  the  decedent  upon  the 
most  favorable  view  of  the  evldmce  that  can  be  taken  In  the  interest  of  the 
plaintiff,  was  goUty  of  contribntoiT  ne^lgence  as  matter  of  law." 


4s»For  oOisr  cmm  im  auna  toptc  ft  KBT-NUKBBR  la  alt  Kajr-Nmnlwrad  Dlgwts  A  Inflnas 
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Relying,  therefore,  upon  the  opinion  above  quoted  (205  N.  Y.  50,  98 
N.  E.  209,  41  L.  R,  A.  [N.  S.]  683,  Ann.  Cas.  1913D,  125q),  we  are 
constrained  to  aiBrm  the  order  and  judgment. 

Order  and  judgment  affirmed,  witii  costs. 


<SnpTeme  Court,  Appellate  Division,  Second  Department  January  14|  lOlR.) 

1.  MOBTGAGEB  «=»432 — PaBTIES  ^(=»35 — FOBECXOaUBX! — ^DEFENDANTS. 

All  tbe  owners  of  a  mortgage,  Including  the  personal  representatives  of 
any  deceased,  should  be  united  as  plaintiffs  In  an  action  to  foreclose^  ex- 
cept that  one  whose  consent  cannot  be  obtained  may  be  made  defendant; 
the  complaint  stating  the  reason  therefor. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  {  1271;  Dee. 
Dig.  «=>432 ;  Parties,  Cent  Dig.  {$  64,  55 ;  Dec  Dig.  i^SS.] 

2.  MOBTQAOES  «=>461 — FOBEOLOSUBE — COHFLAINT. 

Complaint  In  mortgage  foreclosure  not  stating,  as  required  by  Code  Ofv. 
Proc.  g  1629,  whether  another  action  has  been  brought  to  collect  any  of 
the  mortgage  debt,  and,  if  so.  Its  result,  is  defective. 

[Ed.  Note.— For  other  cases,  see  Mffftgasesi  Cent  Dig.  |  1815;  Dec, 
Dig.  «=»461.] 

Appeal  from  Kings  County  Court 

Action  by  Minnie  Dahl  against  Samuel  Levenbei^.  From  an  order 
granting  an  interlocutory  judgment,  overriding  demurrer  to  the  com- 
plaint, defendant  appeals.  Reversed,  and  demurrer  sustained,  with 
leave. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR.  MIIXS,  and 
RICH,  JJ. 

Max  Schleimer,  of  New  York  City,  for  appellant 
Louis  J.  Halbert,  of  Brooklyn,  for  respondent 

PER  CURIAM.  [1,  2]  No  final  judgment  has  been  entered,  but 
if,  in  view  of  the  stipulation  of  the  parties,  the  order  may  be  deemed 
such,  it  should  be  reversed,  without  costs,  and  the  demurrer  sustained, 
with  leave  to  plead  over  on  payment  of  costs.  There  should  be  united 
as  plaintiffs  ^1  the  owners  of  the  mor^a^,  including  the  personal 
representatives  of  any  who  may  have  died.  If  the  consent  of  any 
one  of  such  persons  cannot  be  obtained,  he  may  be  made  a  defendant, 
"the  reason  therefor  being  stated  in  the  complaint." 

The  complaint  is  also  defective  on  account  of  the  failure  to  observe 
the  requiranent  of  section  1629  of  the  Code  of  Civil  Procedure. 

^saVor  etbar  oam  Ha  nme  topic  ft  KBT-NTJHBBR  In  all  Ker-Nambared  Dlgeata  ft  IndaxM 
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PEOPLE'S  OOAT,  APBON  &  TOWBL  SUPPLY  GO.     LIOHT  et  aL 
(Supreme  Court,  Ai^pellate  Division,  Second  Department  Jtaauxy  14,  19160 

InjUNcnoN  <&=>56 — Subjects  of  Pboteotion. 

Defendant,  as  a  driver  of  plaintiff's  wagon,  delivered  laundered  coats 
and  aprons  to  Individuals  and  collected  payment  for  the  use  thereof. 
Belns  diacharged  by  plaintiff,  be  entered  Into  the  serrlce  bt  lila  code- 
faidant.  and  tiiroagh  his  knowledge  of  plaintUTs  customers  was  raiahled 
to  secure  Uie  business  of  such  persons  for  his  new  master.  PlaintUTs 
customers  were  Individuals,  who  could  not  be  reached  by  ordinary  methods 
of  advertising,  field,  that  defendant  would  be  enjoined  from  using  the 
knowledge  which  he  had  gained  in  plalntifTs  emplc^  to  derive  plalntlfl 
of  its  old  customers. 

[Ed.  Note.— For  other  cases,  see  Injunction.  Gent  Dig.  |  110;  Dec: 
Dig.  «=>66.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  the  People's  Coat,  Apron  &  Towel  Supply  Company 
against  Harry  Light  and  Samuel  Cohen.  From  a  judgment  dismissing 
the  complaint  on  the  merits,  plaintiff  appeals.  Reversed,  and  judg- 
ment directed  for  plaintiff. 

See,  also,  168  App.  Div.  142,  153  N.  Y.  Supp.  330. 

Argued  before  JENKS.  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  RICH,  JJ. 

Alfred  B.  Nathan,  of  New  York  City  (Sidney  J.  Loeb,  of  New 
York  City,  on  the  brief),  for  a^^Uant 
Meyer  D.  Siegel,  of  New  York  City,  for  respondents. 

THOMAS,  J,  Light  was  for  swne  three  years  5n  plaintiff's  service, 
where,  as  driver  of  its  wagon,  delivering  laundered  coats  and  aprons 
to  individuals  and  collecting  payment  for  the  use  thereof,  he  acquired 
knowledge  of,  and  access  to,  plaintiff's  customers.  Discharged  by 
plaintiff  on-  October  1,  1914,  Light  after  a  brief  interval  entered  the 
service  of  defendant  Cohen,  who  by  his  inducement,  under  the  name  of 
tiie  Mutual  Coat  &  Apron  Supply  Company,  began  a  business  similar 
to  that  of  the  plaintiff.  Light,  using  his  knowledge  of  plaintiff's  cus- 
tomers acquired  in  its  service,  and  by  virtue  of  his  former  represen- 
tation of  plaintiff,  went  to  them  and  induced  them  to  substitute  Cohen's 
outfitting  for  that  of  the  plaintiff,  and  thereby  secured  their  business 
for  Cohen  and  deprived  plaintiff  of  it.  That  result  was  obtained  in 
some  instances  through  the  solicitation  of  Light,  in  other  cases  by  fail- 
ure of  Light  to  state  that  he  was  transferring  the  custom  to  Cohen, 
and  leaving  the  customer  to  believe  that  Light  still  represented  the 
plaintiff.  Light,  to  Cohen's  knowledge,  stated  his  intention  to  secure 
plaintiff's  customers. 

Light's  plan  to  use  his  knowledge  and  opportunity,  resulting  from 
his  ftMTner  employment  by  plaintiff,  to  deprive  plaintiff  of  its  custom- 
ers and  to  turn  them  to  Cohen,  and  Cohen's  connivance  and  participa- 
tion therein,  are  proven  clearly.  The  important  question  is  whether 
those  who  so  contrived  it  may  be  enjoined  from  prosecuting  the  scheme 
and  enjoying  the  benefits  of  it.  The  defendants  rdy  upon  Boosing  v. 
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Dorman,  148  App.  Div.  824,  133  N.  Y.  Supp.  910.  In  tiiat  case  a  sales- 
man going  from  one  employer  to  another  carried  to  his  service  infor- 
mation of  plaintiff's  customers,  who  dealt  in  butter  and  eggs  at  ad- 
vertised locations,  and  who  in  most  cases  dealt,  not  only  with  the 
plaintiff,  but  also  with  his  competitors.  In  the  action  at  bar,  individu- 
als in  varied  occupations,  that  require  the  use  of  coats  and  aprons, 
were  gained  one  by  one  to  use  plaintiff's  garments,  which  were  ex- 
changed, the  washed  for  tiie  soiled,  once  a  wedc  or  oftener.  The 
customers  lai^ely  were  individual  employes,  unadvertised,  and  reached 
only  by  personal  contact.  There  is  no  evidence  that  Light  had  a  writ- 
ten list  of  them.  There  was  in  his  head  what  was  equivalent.  They 
were  on  routes,  in  streets,  and  at  numbers  revealed  to  him  through 
his  service  with  plaintiff.  Their  faces  were  familiar  to  him,  and  their 
identity  known  because  of  such  employment.  He  had  entry  and  in- 
troduction, and  solicited  them,  not  as  strangers,  but  as  persons  known 
to  him.  He  used  what  he  had  gained  through  plaintiff  to  take  away 
its  customers. 

It  is  idle  to  say  that  he  did  not  have  the  advantage  of  a  knowledge 
and  acquaintance  that  he  would  not  have  had,  save  for  his  former  em- 
ployment, and  it  is  unimportant  that  there  was  some  other  possible 
way  of  discovering  and  reaching  them.  It  is  clear  enough  what  means 
he  used.  The  subject  in  its  general  features  was  considered  in  an  ac- 
tion against  an  employer's  former  agent,  in  Witkop  &  Holmes  Co.  v. 
Boyce,  61  Misc.  Rep.  126,  112  N.  Y.  Supp.  874,  affirmed  131  App.  Div. 
922,  115  N.  Y.  Supp.  1150,  and  again  upon  the  trial  of  that  case,  64 
Misc.  Rep.  374,  118  N.  Y.  Supp.  461,  and  again  in  an  action  against 
the  second  employer,  69  Misc.  Rep.  90,  124  N.  Y.  Supp.  956.  The 
general  equitable  principles  were  discussed,  and  they  are  applicable 
here.  The  defendants  should  be  enjoined  from  soliciting,  Uirough 
Light  or  any  information  obtained  from  him,  plaintiff's  former  or 
present  customers,  of  whom  Light  obtained  laiowledge  while  in  the 
service  of  the  plaintiff  and  from  serving  the  same,  and  from. serving 
plaintiff's  former  customers,  secured  by  Light  after  entering  Cohen's 
service. 

The  judgment  should  be  reversed,  and  judgment,  with  costs  here 
and  in  tiie  trial  court,  directed  for  plaintiff  in  accordance  with  findings 
and  conclusions  of  law  to  be  settled.  All  concur. 


(£8  MiscL  Bep.  135) 

MeKENNA  T.  BOWBRT  SAVINGS  BANK. 

(Sapreme  Ooart,  Appellate  Term,  First  Department.   January  31,  1916.) 

1.  Banks  and  Bavktvio  «=»84>1 — Savhtos  Banks— DEPOsrrB. 

Notwithstanding  the  rule  of  a  savings  bank  that  all  pajonenta  to  a  per- 
son producing  a  deposit  book  shall  be  deemed  good  payments  to  the  de- 
positor, the  savings  bank  Is  bound  to  ezerdse  reasonable  diligence  and 
prudence  in  tbe  payment  of  money  to  persons  other  than  the  d^Msltor, 
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and  when  facts  are  brought  to  the  knowledge  of  the  bank,  calcnlated  to 
excite  Busplclon,  careful  Inquiry  should  be  made. 

[Ed.  Mote. — For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  fi{  1158, 
1162-1164,  U6&-U68t  1172-1176;  Dea  Dig.  «s»301.] 

2.  Banks  ard  Banking  ^s>301 — Savings  Banks — ^Patuent  of  Depositors. 

Where  the  signature  to  a  written  order  purporting  to  be  signed  by  a 
depositor  In  a  savings  bank  presented  no  striking  discrepancies  from  the 
signature  of  the  depositor  on  file,  and  Inquiry  would  have  revealed  that 
the  woman  who  presented  the  order  and  had  [wssesslon  of  the  deposit 
book  was  the  wife  of  the  depositor,  the  bank  is  not  guilty  of  negligence 
in  failing  to  make  Inquiries  concerning  and  in  paying  the  order;  there 
being  nothing  to  excite  its  suspicion. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  SS  1159, 
1162-1164,  U66-U68.  1172-1176;  Dec.  Dig.  «s»30L] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Hugh  T.  McKenna  against  the  Bowery  Savings  Bank. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and 
complaint  dismissed. 

Argued  January  term,  1916,  before  GUY,  BIJUR,  and  GAVE- 
GAN,  JJ. 

Cadwalader,  Wickersham  &  Taft,  of  New  York  City  (Cornelius  W. 
Wickersham  and  Walter  S.  Logan,  both  of  New  York  City,  of  coun- 
sel), for  appellant. 

John  F.  Mclntyre,  of  New  York  City  (John  F.  Mclntyre  and  David 
C.  Hirsch,  both  of  New  York  City,  of  counsel),  for  respondent, 

GUY,  J.  Defendant  appeals  fr<»n  a  judgment  entered  on  the  ver- 
dict of  a  jury  in  favor  of  plaintiff  in  an  action  brought  to  recover  mon- 
eys dq)osited  by  plaintiff  in  the  defendant  savings  bank,  which  the 
evidence  showed  had  been  paid  out  by  defendant  to  a  woman  who 
presented  plaintiff's  passbook,  and  on  drafts  purporting  to  be  signed 
by  plaintiff,  the  signatures  upon  which  drafts  plaintiff  testified  were 
forgeries. 

Plaintiff's  wife,  frwn  whom  he  has  since  separated  and  to  whom 
the  payments  were  made,  appeared  as  a  witness  for  the  defendant,  and 
testified  that  the  signatures  to  the  orders  were,  in  each  instance,  genu- 
ine signatures  of  the  plaintiff,  and  that  the  orders  were  given  by  plain- 
tiff to  her  for  the  purpose  of  obtaining  payment  thereof.  Evidence 
was  introduced  by  plaintiff  seriously  discrediting  her  character  and 
credibility  as  a  witness.  On  the  question  of  the  genuineness  of  the 
signatures  there  is  sufficient  evidence  to  support  the  finding  of  the 
jury  that  they  were  forgeries.  Assuming,  however,  that  the  signa- 
tures were  forgeries,  the  question  is  presented  whether  there  was  suf- 
ficient evidence  of  negligence  on  the  part  of  the  defendant  in  paying 
moneys  on  sudi  orders,  to  a  person  other  than  the  plaintiff,  to  justify 
the  submission  of  the  question  of  defendant's  negligence  to  the  jury. 

[1]  One  of  the  rules  of  defendant  savings  bank,  to  which  plamtiff 
subscribed  upon  becoming  a  depositor,  provides  that: 

"All  payments  made  to  persons  producing  deposit  books  shall  be  deem^ 
good  and  valid  payments  to  depositors  respectively." 
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It  Is  well  settled,  however,  that  the  existence  of  such  a  rule  does  not 
relieve  the  bank  of  the  duty  of  exercising  reasonable  diligence  and 
prudence  in  the  payment  of  money  to  persons  other  than  the  depositor, 
and  that: 

"When  facts  and  (drcomstances  are  broaght  to  the  knowledge  of  the  bank  at 
tbe  time  parinentB  are  made,  wtaidi  are  calculated  to  and  onght  to  excite  ans- 
pldon  and  Ingulry  of  ordinarily  careful  and  prodrait  bank  (^dals,  U  la  ttie 
dnty  of  the  bank  to  Institute  snch  inauiry."  Qeanu  t.  Bowery  Savings  Bank, 
135  N.  X.       32  N.  B.  24% 

See,  also,  Kelly  v.  Buffalo  Savings  Bank,  88  App.  Div.  375,  84  N. 
Y.  Supp.  642. 

The  determination  of  this  question  necessarily  invdves  an  exam- 
ination of  the  alleged  forged  signatures  and  comparison  of  them  with 
the  genuine  signature  of  the  plaintiff  then  in  Uie  possession  of  the 
defendant  bank.  I  am  of  the  opinion,  after  a  careful  examination  and 
comparison  of  the  various  exhibits,  that  instead  of  presenting  marked 
discrepancies  such  as  would  arouse  suspicion  in  the  mind  of  an  ordi- 
narily prudent  and  careful  bank  official,  there  is  so  striking  a  resem- 
blance between  Uie  alleged  forged  signatures  and  the  admitted  genuine 
signature  of  the  plamtiff  as  would  tend  to  satisfy  an  ordinarily  pru- 
dent man  that  the  alleged  forged  signatures  were  genuine,  rather  than 
arouse  any  suspicion  as  to  their  genuineness.  Depositors  in  savings 
banks  are  frequently  p<Ksessed  of  little  skill  in  penmanship,  and  the 
evidence  establishes  that  such  differences  as  existed  between  the  al- 
leged fraudulent  signatures  in  the  various  exhibits  and  the  genuine 
signature  of  the  plaintiff  are  fewer  and  less  marked  than  difference^ 
that  ordinarily  ai^>ear  between  admittedly  genuine  signatures  among 
that  class  of  depositors. 

[2]  It  is  contended  by  the  respondent  that  the  mere  fact  that  the 
passbook  was  presented  by  a  person  of  different  sex  from  the  deposi- 
tor, who  was  described  oh  the  books  of  the  bank  as  a  single  man  at 
the  time  of  opening  the  account,  was  sufficient  to  arouse  suspicion  in 
the  mind  of  an  ordinarily  prudent  man,  and,  in  the  exercise  of  reason- 
able care  and  prudence,  call  for  further  investigation,  and  that  in 
failing  to  make  such  further  investigation  the  bank  was  guilty  of 
negligence.  It  is  evident,  however,  that  further 'inquiry,  based  on  the 
depositor's  previous  statement  that  he  was  sii^le,  would  but  have  re- 
sulted in  the  bank  learning  what  is  admitted  to  be  the  fact;  that  the 
person  presenting  the  passbook  was  the  wife  of  the  plaintiff,  then  liv- 
ing with  plaintiC  and  the  ascertainment  of  that  fact  would  have  tend- 
ed to  remove  suspicion  rather  than  to  create  it.  Payment  to  a  person 
of  different  sex  from  the  depositor  upon  the  mere  presentation  of  the 
book,  unaccompanied  by  a  written  order  purporting  to  be  signed  by 
the  depositor^  or  where  the  signature  to  the  order,  when  compared 
with  the  genuine  signature  of  the  depositor  in  the  possession  of  the 
bank,  presents  such  discrepancies  as  would  excite  suspicion  or  cause 
inquiry  on  the  part  of  an  ordinarily  prudent  bank  official,  has  been 
held  to  be  evidence  of  negligence  and  to  present  a  question  for  the 
decision  of  a  jury.  See  Allen  v.  WiUiamsburgfa  Savings  Bank,  G9  N. 
Y.  314,  319. 
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But  in  the  case  at  bar  the  presentation  of  the  passbook  was  accom- 
(Kuiied  by  the  presentation  of  an  order  purporting  to  bear  the  signa- 
ture of  the  depositor,  which  signature  bore  a  striking  resemblance  to 
the  genuine  signature  of  the  depositor  then  in  the  possessi<Mi  of  the 
bank,  and  presented  no  such  marked  and  apparent  discrepancies  as 
would,  except  perhaps  in  the  hands  of  an  expert  in  handwriting,  cause 
suspicion  or  lead  an  ordinarily  prudent  bank  official  to  make  further 
inquiry,  "If  there  are  no  marked  discrepancies,  or  if  it  would  require 
a  critical  examination  to  detect  them,  and  even  if  the  evidence  was 
such  that  competent  persons  might  honestly  differ  in  opinion  in  con- 
nection therewith,  then  it  is  not  sufficient  evidence  of  negligence  to 
create  an  issue  for  the  jury/'  Appleby  v.  Erie  County  Savings  Bank, 
62  N.  Y.  12.  A  mere  difference  in  the  signature  does  not  require  die 
submission  of  the  case  to  the  jury.  Fei^son  v.  Harlem  Savings  Bank, 
43  Misc.  Rep.  10,  86  N.  Y.  Supp.  825 ;  Israel  v.  Bowery  Savings  Bank, 
9  Daly,  507.  I  am  of  the  opinion,  therefore,  that  plaintiff  having  failed 
to  prove  negligence  on  the  part  of  the  defendant,  defendant's  motion 
to  dismiss  the  complaint,  made  at  the  close  of  the  case,  should  have 
been  granted. 

The  judgment  must  be  reversed,  with  costs,  and  the  complaint  dis- 
missed cm  the  merits,  with  costs.  All  concur. 


(03  Htsc.  Rep.  107) 

ALLEN  et  aL  T.  UTCHABO  et  aL 
(Bnpreme  Court,  Trial  Term,  All^ny  Connty.   JTannary,  1016.) 

1.  Tbtjsts  €=>30 — Covenant  to  Stand  Sbxsei>~What  Comhthutbs. 

Where  testatrix  changed  her  will  and  devised  land  to  plaintiff  upon  his 
executing  a  paper  reciting  that  the  derlse  was  made  on  the  understand- 
ing that  he  ehouUl  deliver  such  land  to  Infants  to  whom  It  bad  before 
been  derlsed,  the  will  and  the  written  instrument  constitute  a  covennnt 
to  stand  seised,  whldi,  under  Beal  Property  Law  (Consol.  Laws,  c  50)  S8 
8O-0S,  is  good  08  a  grant ;  the  two  instmmeiits  b^ng  constmed  together. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Ceat.  Dig.  H  30,  40;  Dea  Dig. 

2.  Pebpetuittes  <S=>6 — What  CowsTrrnTr. 

As  the  power  of  alienation  can  be  suspended  <mly  tor  two  lives  In  being, 
a  declaration  to  stand  seised  to  the  use  of  another,  which  entitled  the 
trustee  to  retain  possession  of  the  property,  thongb  the  trust  was  a  mere 
passive  one,  ootll  the  end  of  his  life,  is  bad  as  a  perpetuity,  for  the  trus- 
tee m^ht  retain  possession  for  longer  than  two  lives  In  being. 

[Bfd.  Note.— For  ottier  cases,  see  Perpetuities,  Cent  Dig.  H  4-17,  40- 
63.  ei6;  Dec.  Dig.  «s>6.] 

8.  Estoppel  $=aS3— EQurrASLE  Estoppel. 

In  such  case,  where  the  trustee  Induced  the  testatrix  to  devise  the  prop- 
erty to  him  on  the  representation  that  be  would  hold  it  for  tbe  benefit  of 
the  Infant  beneficiaries,  he  cannot  set  up  tbat  by  reason  of  tbe  perpetuity 
be  took  the  property  free  from  the  rights  erf  the  beneficiaries. 

red.  Note.~For  other  cases,  see  Estoppel.  Oent  Dig.  ||  218,  227-220; 
Dec  Dig.  «=>S3.} 
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4.  Pabtition  ^=17 — ^Actions — Title. 

Thougrli  defendant  asserted  he  beld  title  as  trnstee,  a  determination  by 
the  3nry  that  plaintiffs  were  entitled  to  part  ot  the  land,  the  trust  ap- 
pearing passive,  entitles  them  to  judgment  of  partition  under  Code  Civ. 
Proc.  6  1543,  providing  tliat  the  title  and  interest  of  plaintiffs,  stated  in 
the  complaint  and  made  an  issue  by  the  answer,  must  be  determined. 

tEd.  Note.— For  other  cases,  see  PartlUon.  Cmt  Dig.  §{  6a-C9;  Dec 

Action  by  Ferae  Allen  and  Rosene  Allen,  by  thar  guardian  ad  litem, 
against  Roger  G.  Litchard  and  others.  There  was  a  verdict  for  plain- 
tiffs, and  defendants  moved  for  new  trial.  Motion  denied. 

John  Griffin,  of  Homell,  for  plaintiffs. 
Whiteman  &  Hill,  of  Hornell,  for  defendants. 

BROWN,  J.  On  April  29,  1908,  Elizabeth  Litchard  executed  her 
last  will  and  testament,  wherein  she  devised  one-third  of  her  real  estate 
to  her  son,  Lemuel  H.  Litchard,  and  concurrently  therewith  Lemuel 
H.  Litchard  executed  and  delivered  to  Elizabeth  Litchard  a  paper  de- 
claring that  the  devise  of  such  real  estate  to  him  was  made  upon  the 
understanding  and  agreement  between  himself  and  Elizabeth  Litchard 
whereby : 

"I  did  agree  to  and  do  now  agree  to  turn  over  all  real  estate  or  personal 
property  received  by  me  as  my  share  under  her  said  will  to  said  Elizabeth 
Lltchard's  two  grandchildren,  namely,  Feme  Allen  and  Rosene  B.  Allen,  and 
I  agree  to  turn  over  and  give  the  same  to  them  when  th^  shall  arrive  at  the 
age  of  18  years,  respectively,  or  sooner  or  later,  as  the  understanding  Is  be- 
tween us  that  the  time  for  ^ving  the  said  property  to  them  is  left  to  my  dis- 
cretion and  not  nntU  the  time  I  shall  think  Just  and  proper,  and  I  am  to  use 
my  own  Judgment  in  said  matter  as  to  time  or  as  to  the  time  of  giving  them 
the  use  <^  said  pnqierty  is  to  be  at  any  time  I  think  beat  and  proper." 

Elizabeth  Litchard  died  April  28,  1914,  owner  in  fee  of  the  real 
property  described  in  the  complaint.  After  the  probate  of  her  said 
last  will  and  testament  the  plaintiffs'  guardian  demanded  of  Lemuel 
Litchard  the  use  and  benefit  of  one-third  of  such  real  estate  for  said 
infants,  which  was  refused,  said  Lemuel  Litchard  claiming  the  right 
to  hold  such  real  estate,  use  and  manage  the  same  as  he  saw  fit,  and 
not  to  use  the  same  for  the  benefit  of  such  infants  until  such  time  as 
he  desired  so  to  do.  Thereupon  this  action  for  a  partition  of  such  real 
estate  was  commenced  by  the  guardian  of  such  infants.  The  com- 
plaint alleged  all  of  the  foregoing  facts,  alleging  that  plaintiffs  are 
seised  in  fee  of  one  undivided  third  of  such  real  estate,  and  other  ap- 
propriate allegations.  The  defendant  Lemuel  H.  Litchard  answered, 
and  denied  every  allegation  of  the  complaint  The  issues  thus  raised 
were  brought  on  for  trial  before  a  jury.  The  defendants  rested  at  the 
close  of  the  plaintiffs'  case.  The  defendants  moved  for  a  dismissal  of 
the  complaint,  stating  that  the  only  question  at  issue  was  whether  the 
plaintiffs  were  the  owners  in  fee  of  the  one-third  devised  to  Lemuel 
H.  Litchard,  and  entitled  to  the  immediate  possession  thereof,  or  wheth- 
er Lemuel  H.  Litchard  was  entitled  to  the  possession  until  he  should 
think  it  wise  to  deliver  such  possession  to  the  plaintiffs.  The  plaintiffs 
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moving  for  the  direction  of  a  verdict,  a  verdict  was  thereupon  rendered 
by  the  jury  upon  the  direction  of  the  court  that  the  plaintiffs  were  the 
owners  in  fee  as  tenants  in  common  of  an  undivided  third  of  the  prem- 
ises described  in  tiie  complaint,  and  entitled  to  the  immediate  posses- 
sion thereof.  The  defendants  moved  to  set  aside  the  verdict  and  for 
a  new  trial  upon  the  ground  that  before  the  plaintiffs  can  acquire  any 
title,  so  as  to  enable  them  to  maintain  partition,  there  must  be  a  trust  es- 
tablished by  a  decree  in  equity,  and  that  plaintiffs  would  not  be  enti- 
tled to  possession  under  any  trust  that  can  be  established  until  their 
arrival  at  18  years  of  age;  that  such  trust  cannot  be  estaUished  by 
this  court  in  this  action  at  law  of  partition. 

[1]  The  agreement  on  the  part  of  Lemuel  H.  Litchard  has  in  it  all 
the  essential  elements  to  constitute  it  a  covenant  on  his  part  to  stand 
seised  of  tiie  devise  for  the  use  of  the  plaintiffs.  The  will  of  Elizabeth 
Litchard  and  tiie  written  declaration  of  Lemuel  H.  Litchard  are  part 
of  one  transaction ;  they  must  be  read  together.  The  transaction  and 
the  force  of  the  two  papers  are  as  though  they  constituted  one  instru- 
ment. The  will  is  a  deed;  there  are  words  making  a  covenant;  the 
covenantor,  at  the  time  his  covenant  took  effect,  viz.,  on  the  death  of 
Elizabeth  Litchard,  was  actually  seised  of  the  grant ;  the  intention  that 
Lemuel  H.  Litchard  was  to  take  title  for  the  infants  is  plain;  the  con- 
sideration for  his  covenant  was  the  devise  to  him.  The  unicm  of  these 
essentials  constitutes  a  covenant  to  stand  seised.  Roe  v.  Tranmarr,  2 
Smith's  Leading  Cases,  682  ;  4  Kenfs  Com.  493;  Jackson  v.  Sebring, 
16  Johns.  534,  8  Am.  Dec.  357;  Roberts  v.  Roberts,  22  Wend.  144; 
Hayes  v.  Kershow,  1  Sand.  Ch.  266.  A  covenant  to  stand  seised  is 
good  as  a  grant.  Sections  90,  91,  92,  and  93  of  the  Real  Property  Law. 

[2]  All  parties  concede  that  the  title  devised  to  Lemuel  H.  Litchard 
is  for  the  use  of  the  plaintiffs.  The  only  real  controversy  is  as  to 
whether  the  trust  or  use  is  a  passive  or  an  active  one.  If  it  is  a  passive 
trust  or  use,  the  legal  title,  with  the  right  of  possession,  vested  in  the 
infants  upon  the  death  of  Elizabeth  Litchard.  If  it  is  an  active  trust 
or  use,  the  right  of  possession  does  not  accrue  to  the  plaintiffs  until 
the  expiration  of  the  trust  or  use.  It  is  seen  that  the  use  or  possession 
is  attempted  to  be  retained  in  Lemuel  H.  Litchard  under  his  declara- 
tion until  the  plaintiffs  "shall  arrive  at  the  age  of  18  years  respectively, 
or  sooner  or  later,"  etc.  The  period  "later"  than  the  arrival  at  the  age 
of  18  years  is  fixed  solely  in  the  discretion  of  Lemuel  H.  Litchard. 
Under  the  strict  reading  of  the  declaration,  the  use  or  possession  is 
authorized  to  be  withheld  from  the  plaintiffs  during  the  entire  lifetime 
of  Lemuel  H.  Litchard.  It  is  possible  that  he  might  not  exercise  his 
discretion  of  delivering  the  possession  to  the  plaintiffs  until  just  before 
his  death,  which  might  not  be  for  half  a  century.  It  is  this  possibility 
that  constitutes  the  vice  of  the  paper.  There  is  no  definite,  fixed  time 
when  the  plaintiffs  will  be  entitled  to  such  possession.  It  cannot  un- 
der the  law  be  farther  away  than  the  expiration  of  two  lives  in  being. 
Under  this  paper  it  may  be  many  years  beyond  such  lives.  The  sus- 
pension of  the  power  of  alienation — that  is,  the  suspension  of  the  right 
to  possess — must  necessarily  cease  within  the  statutory  limits.  Jen- 
nings V.  Jennings,  7  N.  Y.  547;  Tucker  v.  Tucker,  5  N.  Y.  408. 
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A  trust  term  exceeding  such  limit  is  forbidden,  and  the  term  must 
be  declared  v<»d.  It  therefore  follows  that  when  Lemuel  H.  Litchard 
declared  that  he  took  the  devise  for  the  plaintiffs  he  placed  the  title  in 
the  plaintiffs,  and  that  when  he  declared  that  he  would  retain  posses- 
sion for  a  period  measured  by  his  personal  ccmvenience  he  named  a 
trust  term  that  was  beyond  his  power  to  fix.  The  trust  term  being 
void,  and  the  trust  being  a  passive  one,  the  title,  with  right  of  posses- 
sion, became  vested  in  the  plaintiffs. 

[3]  Elizabeth  Litchard  having  changed  the  devise  in  her  will  from 
the  plaintiffs  to  Lemuel  H.  Litchard  at  his  request  and  upon  his  cove- 
nant to  take  the  devise  for  the  plaintiffs,  he  will  not  be  heard  to  say 
that,  because  he  fixed  a  trust  term  that  was  void,  therefore  he  takes 
the  devise  as  owner,  and  not  as  trustee ;  neither  will  he  be  heard  to  say 
that  the  trust  is  void. 

[4]  By  virtue  of  the  provisions  of  section  1543  of  the  Code  of  Civil 
Procedure  the  title  and  interest  of  the  plaintiffs,  as  stated  in  the  com- 
plaint and  made  an  issue  by  the  denial  of  the  defendants,  must  be  tried 
and  determined  in  this  action.  Weston  v.  Stoddard,  137  N.  Y.  119, 
36  N.  E.  62,  20  L.  R.  A.  624,  33  Am.  St.  Rep.  697 ;  Hicks  v.  Pearsall, 
164  App.  Div.  721,  150  N.  Y.  Supp.  207;  Drake  v.  Drake,  61  App. 
Div.  1,  70  N.  Y.  Supp.  163 ;  Satterlee  v.  Kobbe,  173  N.  Y.  91,  65  N.  E- 
952;  Delcambre  v.  Delcambre,  210  N.  Y.  460,  104  N.  E.  950;  Best  v. 
Zeh,  82  Hun,  232,  31  N.  Y.  Supp.  230.  The  jury  having  found  that 
the  plaintiffs  are  tiie  owners  in  fee  as  tenants  in  common  of  one  undi- 
vided third  of  the  premises  described  in  the  complaint  and  entitled  to 
the  immediate  possession  thereof,  all  the  rights  of  the  defendants  were 
preserved. 

It  is  believed  that  this  finding  establishes  all  the  facts  alleged  essen- 
tial to  be  found  to  entitle  plaintiffs  to  an  interlocutory  judgment.  In- 
asmuch, however,  as  defendants  stated  that  the  only  question  for  the 
jury  was  plaintiffs'  title  and  ri^t  of  possession,  and  in  view  of  the 
sweeping  denial  in  the  answer,  findings  will  be  made  in  detail  relative 
to  facts  and  conclusions  of  law. 

The  defendants'  moticm  must  be  denied. 


m  Mlac.  151) 

BUTLBB  T.  STEDUIMAN  et  aL 
(Supreme  Court,  Appellate  Term,  First  Department   Jamiary  81,  1916.) 

1.  Landlobd  asd  Tenant  <&=^99 — ^Tebhiration — Disfosssssion. 

Tbe  landlord's  summary  proceedings  for  nonpayment  of  tbe  rent  for  a 
certain  month,  resulting  in  the  tenant's  diiqrasaesslon,  terminated  the  re- 
lation of  landlord  and  tenant. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Gait.  Dig.  | 
312;  Dec.  Dig.  «s>99.] 

2.  Appeal  akd  Ebbob  ^=>1122 — DiSPOsmoN  of  Case — Findings — Statutk. 

Under  Code  Civ.  Proc  {  1317,  providing  that  on  appeal  from  a  judg- 
ment the  Appellate  Division  of  the  Supreme  Ooart,  or  the  Appellate 
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Term,  to  wbldi  tbe  appeal  Is  taken,  may  modl^r  a  judgment  appealed 
frcMU  and  any  Interlocatory  Judgment  whlcb  it  la  anthoilzed  to  tevlew, 
tbe  Appellate  Term,  on  holding  tbat  a  landlord's  summary  proceedings 
resulting  In  the  tenant's  dispossession  terminated  tbe  relation  of  land- 
lord and  tenant,  would  am^d  the  trial  court's  finding  tbat  before  a  war- 
rant in  tbe  smnmnry  proceeding  issued  the  tenant  vacated  and  defend- 
ant took  possession  under  tbe  terms  of  tbe  lease,  to  read  tbat  by  virtue 
of  sucb  proceeding  tbe  tenants  were  duly  dispossessed  from  tbe  prem- 
ises, and  make  a  conclusion  of  law  to  accord  with  tbe  allegation  of  de- 
fendant's answer  tbat  by  sucb  prooeedlng  tbe  landlord  terminated  the 
relation  and  annulled  tbe  lease.  , 

[£d.  Note. — For  other  caaea,  aee  Aiveal  azid  BriOT,  Cent  Dig,  |  4420; 
Dec.  Die.  «»1122.] 

3.  LA.NDLOBD  Ain>  Tbkaitt  <=»280— DispoBBEasxoiT — BxsT—fFna, 

Where  dispossess  proceedings  in  May,  lftl4,  had  terminated  the  leaae, 
the  landlord's  action  tor  rent,  brought  in  September,  1014,  was  correctly 
amended  to  an  action  for  rent  solely  for  the  month  of  May. 

[Ed.  Note.-^For  other  cases,  aee  LandU»d  and  Tenant,  Cent  Dig.  H 
904-925;  Dec.  Dig.  «=»230.] 

4.  L>&.KDLOBD    AITD   KnAHT  ^=>217— GOTKMANT   TO   PAT  BlRlV— -AOHON  VOB 

Bbeach. 

Where  an  action  to  recover  r&at  for  the  months  of  May,  June,  July, 
and  August  waa  am^ided  to  an  action  for  rent  for  the  mmth  of  May 
only.  In  which  the  landlord  obtained  judgment,  his  subseqnent  action  for 
tent  for  June  to  January,  ln<iluslTe,  although  0ie  recovery  therein  would 
be  measured  by  tbe  amount  of  rent  for  eadi  succeeding  month,  was  not 
an  action  for  rent,  nor  an  action  undra*  or  upon  tbe  lease  as  a  whole,  but 
one  strictly  for  damages  for  tbe  tenants'  breach  of  their  covenant  to  pay 
rent,  which  by  Its  terms  expre^ly  survived  the  termination  of  tbe  lease. 

[Bd.  Note. — For  other  cases,  see  Landlord  and  Tmant,  Cent  Dig.  H 
886-668;  Dec  Dig.  «=>217.] 

6.  JuDO^NT  «=»585 — Covenamt  to  Pat  Hent— Action  fob  Bbeach — Bes 
Judicata. 

Tbe  previous  recovery  for  rent  was  not  res  Judicata  upon  the  suit  for 
damages  for  the  breach  o£  covenant 

[Ed.  Nota. — ^For  otber  cases,  see  Judgment  Cent  Dig.  ]{  1062^1064, 
1067,  1073.  108^,  1085,  1092-1099^  1132 ;  Dec.  Dig.  «=s»685J 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  James  Butler  against  Jacob  Stellman  and  Moses  Stellman, 
ccxnposii^  the  firm  known  as  Stellman  &  Co.  From  a  judgment  in 
favor  of  tiie  plainti£F,  after  trial  by  a  judge  without  a  jury,  defendants 
appeal.  Affinned. 

Argued  January  term,  1916,  before  GUY,  BIJUR,  and  GAVE- 
GAN.  JJ. 

Samuel  Markewich,  of  New  York  City,  for  appellants. 
John  H.  Rc^^,  of  New  York  City,  for  respwdent 

BIJUR,  J.  This  action  is  brought  to  recover  from  defendants  rent 
for  the  months  of  June,  1914,  to  January,  1915,  inclusive,  at  the  rate 
for  the  first  seven  months  of  $75  a  monUi  and  of  the  last  month  $80. 
The  facts  are  undisputed. 
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Defendants  were  plaintiff's  tenants  under  a  long  tease.  May  26, 
1914,  the  landlord  brought  summary  proceedings  for  nonpayment  of 

the  May  rent,  due  May  1st.  The  learned  trial  judge  has  found: 

"But  before  a  warrnnt  therein  was  Issued  out  of  said  Municipal  Court,  the 
defendants  vacated  said  premises  and  the  plaintiff  took  possesalon  thereof 
under  the  terms  of  said  Indenture  of  lease." 

[1]  As  I  shall  point  out,  the  crucial  questi(»i  in  this  case  is  whether 
the  lease  was  terminated  by  the  dispossess  proceedings.  There  is  no 
conclusion  of  law  to  that  effect,  and  from  this  finding  of  fact  it  would 
appear  that  the  lease  had  not  been  terminated.  We  have,  however,  in 
the  record  before  us,  an  admission  by  defendants'  counsel  that  defend- 
ants by  this  summary  proceeding  "had  been  duly  dispossessed  from 
the  premises  in  question,"  and  that  is  repeated*  expressly  or  impliedly, 
a  number  of  times.  It  is  therefore  not  even  necessary  to  determine 
whetlier,  by  defendants'  vacating  the  premises  after  the  institution  of 
the  summary  proceedings  but  before  the  warrant  issued,  the  relation 
of  landlord  and  tenant  had  not  been  terminated.  I  think  it  had  been. 
Hoffert  V.  Dutton,  74  Misc.  Rep.  433,  132  N.  Y.  Supp.  360. 

[2]  Under  the  circumstances,  therefore,  and  upon  the  authority  of 
section  1317  of  the  Code  of  Civil  Procedure  (see  Bonnette  v.  MoUoy, 
209  N.  Y.  167,  172,  102  N.  E.  559),  we  must  amend  the  third  finding 
of  fact  to  read  that  "by  virtue  of  said  proceedings  the  defendants  were 
duly  dispossessed  from  the  premises  in  question,"  and  we  must  make  a 
conclusion  of  law  to  accord  with  the  tenth  allegation  of  defendants' 
answer ; 

"That  by  reason  of  the  said  proceedings  the  plaintiff  terminated  the  rela- 
tion of  landlord  and  tenant  theretofore  existing  between  plaintiff  and  the  de- 
fendants, and  thereby  canceled  and  annulled  the  lease." 

To  resume  now  ^e  statement  of  facts.  From  May  26th  on  plaintiff 
endeavored  to  let  the  store  to  other  tenants,  but  without  avail.  Sep- 
tember 5,  1914,  he  brought  an  action  against  the  defendants  in  the 
Mtmicipa!  Court  for  rent  for  the  months  of  May,  June,  July,  and  Au- 
gust, but  at  the  trial  amended  the  summons  and  complaint  to  ask  only 
for  the  rent  for  the  month  of  May,  for  which  judgment  was  there- 
upon rendered  in  favor  of  plaintiff. 

Defendants  on  the  trial  in  the  instant  case  amended  their  answer  to 
plead  substantially  as  their  only  defense  the  above  recovery  as  res 
judicata  as  to  the  installments  of  rent  due  on  the  1st  days  of  June, 
July,  August,  and  September,  1914,  which,  under  the  terms  of  tiie 
lease  would  have  been  $75  a  monlli,  a  total  of  $300,  by  which  amount 
appellant  insists  the  present  judgment  should  be  reduced. 

Respondent  frankly  concedes  the  correctness  of  defendants'  conten- 
tions to  the  effect: 

(a)  "That  sev  eral  claims  payable  at  different  times,  arising  out  of  the  same 
contract  or  transaction,  must  be  Included  in  one  action"— on  the  authority 
of  Kennedy  v.  City  of  N.  Y.,  196  N.  T.  19.  89  N.  K.  360,  25  Ii  R,  A.  (N.  S.) 
847,  and  Lorlllard  t.  Clyde.  122  N.  Y.  41,  25  N.  E.  2^  19  Am.  St  Rep.  470. 

Also  that: 

(b)  "The  test  ttf  the  Identity  of  actions  Is  not  the  theory  upon  which  tlie 
pleader  adduces  hla  evidence,  nor  the  forom  to  which  be  mwents  It^  but 


Sup.  Ct) 


COITXB  T.  BIIBWIBTH 


26 


whether  the  same  evidence  will  Bupport  tb»  two  anlti^— -on  Hie  aathoiifr  of 
Stelsbacb  v.  Insurance  Co.,  77  N.  Y.  496,  33  Am.  Bep.  6SB,  and  Stowell  T. 
Ouunberlain,  60  N.  T.  272. 

[3]  Respondent  urges,  however,  and  I  agree  in  the  correctness  of 
his  positicm,  that  these  rules  have  no  application  to  the  case  at  bar. 
The  dispossess  proceedings  of  May,  1914«  having  terminated  the  lease, 
the  landlord's  action,  brought  in  September,  1914,  was  correctly  modi- 
fied to  be  one  for  rent  solely  for  the  month  of  May. 

[4]  His  present  suit,  although  the  recovery  may  be  measured  by  the 
amount  of  the  rent  for  each  succeeding  month,  is  not  an  action  for 
rent,  nor  an  action  under  or  upon  the  lease  as  a  whole,  but  one  strictly 
for  damages  for  defendants'  breach  of  their  separate  covenant  to  pay 
rent,  which,  by  the  terms  tihereof,  expressly  survived  the  tennination 
of  the  lease.  Pannuto  v.  Foglia,  55  Misc.  Rep.  244, 247, 105  N.  Y.  Supp. 
495 ;  Michaels  v.  Fishel,  169  N.  Y.  381,  62  N.  E.  425.  See,  also,  Walsh 
V.  N.  Y.  &  Kentucky  Co.,  88  App.  Div.  477,  85  N.  Y.  Supp.  83,  and 
McCargo  v.  Jergens,  206  N.  Y.  363,  99  N.  E.  838. 

[6]  The  previous  recovery  for  rent,  therefore,  was  not  res  judicata 
upon  the  present  suit  for  damages  for  breach  of  covenant. 

Judgment  affirmed,  with  costs.  All  concur. 


POTTER  V.  BIBBWIRTH  et  al. 
(Supreme  Court,  A[^late  DlTisl(m,  Second  Department.  January  14,  1916^) 

1.  Vbitdob  asd  Pubchaseb  «»214— Bbuedieb  of  Pubchabu— AcnOET  It)B 

WXIXFDX.  DAKAaS. 

An  action  by  the  assignee  of  a  contract  of  sale  of  a  dwelling  bouse 
against  the  vendors  for  willful  damage  thereto  before  conveyance  was 
maintainable,  being  in  the  nature  of  the  old  action  on  the  case,  though 
not  strictly  for  waste,  under  Code  C^v.  Proc.  {  1661,  jaovidlng  sacb  action. 

[Bd.  Note.— For  other  cases,  see  Tendor  and  Purdiaser,  Cent  Dig.  H 
436,  442-448 ;  Dec.  Dig.  «3=>214.1 

2.  Tbndob  ano  Pdbchaser  «=»214 — Remedies  or  Pubchaseb — Evidence. 

In  an  action  by  the  assignee  of  a  contract  of  sale  of  a  dwelling  boose 
against  the  vendors  for  willful  damage  thereto  prior  to  conveyance  evi- 
dence held  sufficient  to  show  such  damage. 

[Ed.  Note.— For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  if 
436,  442-44S ;  Dec.  Dig.  «s>214.] 

3.  VBNnoB  AND  Pubchaseb  «s»214-— Rbmxdibs  of  PUEOHAaBfi— Wiluttl  Dam- 

AOB  TO  PbOFEBTT — DaUAOES. 

In  an  action  by  the  assignee  of  a  contract  of  sale  of  a  dwelling  house 
against  the  vendors  for  willful  damage  thereto  prior  to  conveyance,  the 
measure  of  damages  was  the  difference  in  value  before  and  after,  though, 
had  defendants  dalmed  that  the  damage  could  be  repaired  at  less  cost 
than  the  impairment  In  valne,  they  oould  have  invoked  such  exceptional 
measure. 

[Ed.  Note.— For  other  cases,  see  Vendor  and  Purdiaser,  Cent  Dig.  Sl 
436,  442-448;  Dec.  Dig.  «=»214.] 

4.  Vbndob  ano  Pubchaseb  «es»214— Wnxrtra.  Dauaqb  to  Pbopbbty— Tbeble 

Dauaobs— Statotb. 

In  Bn  action  by  the  assignee  of  a  contract  of  sale  of  a  dwelUng  house 
against  the  vendors  for  willful  tonage  thereto  prior  to  conveyance,  treble 
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damages  were  Imprope:^  allowed,  uoder  Penal  Law  (Ccmsol.  Laws,  e  40) 
t  1433,  allowing  the  recovery  of  such  damage  for  such  Injury  to  real  or 
personal  property  of  another,  a  penal  statute,  and  hence  to  be  strictly  con- 
strued, while  in  the  instant  case  at  the  time  <^  the  infliction  of  the  dam- 
ages, die  legal  title  was  In  defendants. 

[Bd.  Note.— For  othwr  caises,  see  Vendor  and  PurcAtaser,  Cent  Dig.  U 
436,442-448:  Det  Dig.  «=»214.] 

Appeal  from  Queens  County  Court. 

Action  by  Elizabeth  Potter  against  Josei^  W.  Bierwirth  and  another. 
Frwn  a  judgment  fra*  plaintiff,  an  order  denyii^  their  motion  for  new 
trial,  and  an  order  granting  plaintiffs  application  for  treble  damages, 
defendants  appeal.  Judgment  modified  and  affirmed ;  order  allowing 
treble  damages  reversed,  and  motion  denied ;  and  order  denying  motion 
for  new  trial  affirmed. 


Argued  before  JENKS.  P.  J.,  and  CARR,  MILLS,  RICH,  and 
PUTNAM,  JJ. 


Matthew  J.  Smith,  of  Long  Island  City,  for  appellants. 
Walter  F.  Peacock,  of  New  York  City,  for  respondent. 

MILLS,  J.  This  is  an  appeal  by  the  defendants  from  a  judgment 
of  the  County  Court  of  Queens  County,  entered  upon  the  verdict  of  a 
jury  rendered  at  a  Trial  Term  thereof,  and  from  an  order  made  by  the 
county  judge  at  said  term,  denying  the  motion  of  defendants,  upcm 
the  minutes,  for  a  new  trial.  After  the  rendition  of  the  verdict  the 
plaintiff  made  a  motion  for  the  allowance  of  treble  damages,  and  the 
court  reserved  decision  upon  the  motion;  the  defendants'  attorney 
taking  exception  in  case  the  motion  should  be  granted.  Later  the 
judge  granted  the  motion,  and  a  separate  order  was  entered  to  that 
effect,  and  the  appeal  is  also  from  that  order. 

The  action  is  unique,  being  brought  to  recover  dam^es  to  a  cer- 
tain dwelling  house,  alleged  to  have  been  willfully,  maliciously,  and 
wantonly  inflicted  thereon  during  the  period  when  a  contract  of  sale 
and  conveyance  thereof  was  pending  between  the  plaintiff,  as  assignee 
of  the  contract,  purchaser,  and  the  defendants,  as  owners  and  vendors. 
The  answer  is  a  denial  of  the  allegations  as  to  the  injury.  The  case 
was  submitted  to  the  jury  upon  tiie  instruction  that,  if  they  found  that 
during  the  said  contract  period  the  defendants  willfully,  maliciously, 
and  deliberately  injured  the  property  and  thereby  depreciated  its  value, 
plaintiff  is  entitled  to  a  verdict  for  the  amount  of  such  depreciation ; 
otherwise,  that  the  verdict  should  be  for  the  defendant. 

The  appellants  here  make  three  contentions:  (a)  That  the  trial 
judge  erred  in  denying  defendants'  motion  to  dismiss  the  complaint 
upon  tiie  ground  that  the  action  was  not  maintainable;  (b)  that  the 
trial  judge  erred  in  denying  defendants*  motion  for  a  new  trial  upon 
the  ground  that  the  verdict  was  against  the  ^eater  wei^t  of  the  evi- 
dence; and  (c)  that  the  trial  judge  erred  in  granting  the  plaintiff's 
motion  for  treble  damages. 

[1]  As  to  the  first  of  these  contentions,  I  think  that  an  action  of 
this  sort  is  maintainable.  It  is  not  a  strict  action  for  waste,  under  sec- 
tion 1651  of  the  Code  of  Civil  Procedure;  but  it  is  an  action  in  the 
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nature  of  tiie  old  action  upon  the  case.  Such  an  action  has  several 
times  been  upheld  as  a  proper  remedy,  even  for  a  mortgagee  to  seek 
by  which  to  recover  damages  from  a  mortgagor,  who,  while  in  pos- 
session, has  wasted  tiie  premises  to  the  impainnait  of  the  security. 
Van  Pelt  v.  McGraw,  4  N.  Y.  110. 

While  neither  brief  cites  any  case  directly  sustaining  this  action,  yet, 
in  the  case  of  Worrall  v.  Munn,  53  N.  Y.  185,  cited  in  respondent's 
brief,  and  also  reported  upon  a  former  appeal  in  38  N.  Y.  137,  such 
a  claim  as  that  made  here  by  the  plaintiff  was  upheld.  In  that  case 
the  action  was  in  equity  by  a  purchaser  to  compel  specific  perform- 
ance of  the  contract  of  purchase,  and,  as  as  an  incident  to  that  re- 
lief, the  purchaser  was  permitted  to  recover  damages  for  willful  waste 
ccnmnitted  by  the  vendor  during  the  pendency  of  the  contract.  I  per- 
■ceive  no  distinction  in.  principle  between  that  case  and  the  OTie  here  at 
bar,  and  think  that  the  former  may  be  well  regarded  as  a  precedent  for 
the  latter.  I  conclude,  therefore,  that  such  an  action  as  this  is,  upon 
the  facts  alleged  in  the  complaint,  maintainable. 

[2J  As  to  the  second  contention  of  the  appellant,  namely,  that  the 
verdict  finding  that  the  defendants  had  deliberately  and  maliciously 
injured  the  property  durii^  the  contract  term  is  against  the  greater 
weight  of  the  evidence,  I  do  not  think  that  we  can  so  hold.  It  seems 
to  me  that  the  evidence  was  ample  to  show  that  the  defendants,  after 
they  discovered  that  plaintiff,  their  tenant,  was  the  real  purchaser,  the 
contract  having  been  taken  from  them  by  and  in  the  name  of  an- 
other, systematically  set  themselves  at  work  to  mar  and  disfigure  the 
premises.  The  house  was  quite  new,  having  been  finished  in  Febru- 
ary, 1913 ;  the  architect  of  the  building  was  in  the  ro<xns  the  latter 
part  of  December,  1913,  and  foimd  everything  in  good  condition;  the 
contract  was  made  the  following  March,  and  there  was  ample  proof 
that  the  premises  were  then  in  good  condition,  as  naturally  they  ^ould 
have  been;  and  March  20,  1914,  after  the  defendants  had  learned 
that  the  plaintiff  was  the  real  purchaser,  the  defendant,  Mrs.  Bier- 
wirth,  in  vigorous  language  manifested  her  resentment.  Soon  the 
plaintiff,  in  her  apartments  above,  heard  noises  from  below  indicating 
scratching,  scrapii^  and  hammering;  and,  after  defendants  vacated 
the  early  part  of  April,  it  was  found  tiiat  the  rooms  which  had  been 
occupied  by  the  defendants  had  been  defaced  in  a  maiiher  whidb  could 
not  well  have  been  accidental,  namely,  amc«ig  other  things  of  the  sort, 
there  had  been  scratched  on  the  woodwork  the  family  name  of  the 
defendants,  the  word  "redhead,"  in  obvious  allusion  to  the  color  of 
the  plaintiff's  hair,  had  been  written  on  the  parlor  door,  bricks  had 
been  torn  out  of  the  mantelpiece,  on  the  bathroom  door  the  words 
"Beware  of  the  mute"  had  been  cut,  being  a  reference  to  the  fact  tiiat 
a  visiting  relative  of  the  plaintiff  was  a  mute,  and  there  were  various 
other  marks,  cuts,  and  gouges,  all  fresh  in  appearance. 

Without  attempting  further  detailed  review,  I  am  satisfied  that  the 
proof  fully  warranted  the  jury  in  finding  that  the  defendants  had  will- 
fully, deliberately,  and  maliciously  defaced  the  property,  thereby  in- 
juring it  during  the  contract  term,  although  the  defendants  denied 
that  they  had  committed  such  acts. 
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[3]  Incidentally  to  his  second  contention,  die  learned  counsel  for 
the  ^pellant  claims  that  the  wrong  rule  of  damages  was  given  to  the 
jury,  being  that  of  the  difference  in  value  before  and  after;  but  the 
defendants  did  not  except  to  that  rule.  Still  I  understand  that  in  gen- 
eral that  is  the  correct  rule.  If  the  defendants  in  such  a  case  claim 
that  the  damages  may  be  repaired  at  less  cost  than  the  resulting  im- 
pairment of  value  while  they  are  unrepaired,  they  may  invoke  and 
have  the  benefit  of  that  exceptional  measure  of  damages;  but  they 
made  no  such  claim  here.  Worrall  v,  Munn,  supra,  S3  N.  Y.  190; 
Ogden  Lumber  Co.  v.  Busse  [1st  Dept.],  92  App.  Div.  143,  86  N.  Y. 
Supp.  1098. 

[4]  As  to  the  third  contention  made  here  in  behalf  of  the  appel- 
lant, namely,  that  the  trial  court  erred  in  granting  plaintiff's  motion 
for  treble  damages,  it  seems  to  me  that  section  1433  of  the  Penal  Law, 
upon  which  sudi  motion  was  based,  is  not  applicable  to  this  action. 
'Hiat  is  a  penal  statute,  and  therefore  is  to  be  strictly  construed.  So 
construed,  it  applies  only  to  "real  or  personal  property  of  another" — 
that  is,  than  the  wrongdoer.  This,  I  take  it,  means  legal  ownership. 
Here  the  ownership  of  the  plaintiff,  while  the  contract  was  pending, 
was  merely  equitable,  and  not  at  all  legal.   Worrall  v.  Munn,  supra. 

The  learned  counsel  upon  neither  side  has  been  able  to  cite  here  a 
case  directly  upwi  this  pomt ;  and  I  have  been  unable  to  find  any  such 
case,  or  indeed  any  case  where  the  question  has  been  considered.  In 
the  Worrall  Case,  supra,  such  damages  allowed  were  sunply  single 
damages.  Apparently  no  claim  for  treble  damages  was  considered,  or 
even  made.  In  the  several  cases  Hke  the  Van  Pelt  Case,  supra,  where 
a  mortgagee  has  brought  action  against  the  mortgagor  to  recover  dam- 
ages for  waste  committed  by  the  mortgagor  in  possession,  to  the  im- 
pairment of  the  security,  single  damages  alone  have  been  claimed  and 
allowed.  I  have  personally  examined  the  several  cases  of  the  sort 
cited  in  the  opinion  in  the  Van  Pelt  Case,  supra,  and  the  several  sub- 
sequent cases  in  which  that  case  has  been  cited,  and  I  find  none  in 
which  the  question  of  treble  damages  has  even  been  raised. 

It  is  therefore  my  conclusion  that  the  plaintiff  was  not  entitled  to 
treble  damages,  ior  the  reason  that  her  ownership  during  the  contract 
period  was  merely  equitable,  and  not  such  as  to  entitle  her  to  the 
benefit  of  section  1433  of  the  Penal  Law.  The  order  allowing  treble 
damages  should  be  reversed,  and  the  motion  denied. 

The  judgment  of  the  County  Court  of  Queens  County  should  be 
modified,  by  reducing  the  damages  to  the  amoimt  allowed  by  the  ver- 
dict, namely,  $125,  and,  as  so  modified,  the  judgment,  and  the  order 
denying  motion  for  a  new  trial,  should  be  affirmed,  without  costs.  Or- 
der allowmg  treble  damages  reversed,  and  motion  denied.  All  concur. 
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PEOPLE  ex  reL  GENTBAI^  HT}DSON  GAS  &  ELECTBIC  GO.  T.  STATE 
BOARD  OF  TAX  COM'RS. 

CSapreme  Court,  Appellate  Division,  Third  Department    January  18,  1016.) 

1.  Taxation  ^3493— Assessments — ^Review — Waiteb. 

No  officer  of  the  state  can  waive  tbe  reqalrements  of  Tax  Law  (OmsoL 
Iaws,  c.  60)  S  46,  requiring  petttlons  to  review  fecial  franchise  aeseas- 
ments  to  be  filed  within  15  days  after  completion  of  the  rOll  and  notice 
thereof. 

[Ed.  Note.— F(»  Other  cases,  see  Taxation,  Cent  Dig.  H  876-883;  Dec. 

Dig.  «=»4a3.] 

2.  Taxation  «s»49&— Absesbuentb— Cbbtxokabi— LmrrATXoN— EterroppKL, 

A  corporatim  entered  Into  an  adjnstmoit  with  the  city  concemii^  Its 
special  franchise  assessmeots  for  several  years,  Including  1911,  represent- 
ing to  the  city  that  the  Attorney  General's  office  had  waived  the  institu- 
tion of  certiorari  proceedings  within  the  statutory  time  to  question  the 
assessment  for  1911.  When  the  papers  for  Judgment  were  mailed  to  the 
Attorney  General,  he  caused  judgment  to  be  entered  for  other  years,  but 
refused  to  enter  Judgment  for  the  taxes  of  1911  on  the  ground  that  no  liti- 
gation was  pending  Involving  that  year.  Held  that,  n<^witbstandlng  the 
settlonent  was  made  on  the  basis  of  the  several  years*  assessment  in- 
cluding 1911,  the  corporation  conld  not  claim  that  the  Attorney  General, 
by  causing  Judgment  to  be  entered  on  the  settlement,  was  stopped  from 
ol>]ecting  that  certiorari  tbereaft^  brought  to  review  the  asseBsment 
of  1911  was  not  Instituted  within  the  time  permitted  by  statute. 

[Ed.  Note.— For  oth»  cases^  see  Taxatlim,  Gent  Dig.  H  876-SS3 ;  Dec. 
Dig.  «=>48a3 

Iiyon  and  Howard,  JJ.,  dissenting. 
Appeal  from  Special  Term,  Albany  County. 

Certiorari  by  the  People,  on  the  relation  of  the  Central  Hudson  Gas 
&  Electric  Company,  against  the  State  Board  of  Tax  Ccmimissioners. 
From  an  order  denying  a  motion  to  quash  the  writ,  respondent  ap- 
peals.  Order  reversed,  and  writ  dismissed. 

Argued  before  KELLOGG.  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

Egburt  E.  Woodbury,  Atty.  Gen.  (C.  R.  McSparren,  Deputy  Atty. 
Gen.,  of  counsel),  for  appellant. 

Frank  B.^  Lown,  of  Poughkeepsie  (Harry  C  Barker,  of  Pough- 
ke^sie,  of  counsel),  f<^  respondent 

JOHN  M.  KELLOGG,  P.  J.  [1]  The  writ  of  certiorari  was  issued 
March  27,  1915,  to  review  a  special  franchise  assessment  where  the 
roll  was  completed  and  filed  and  notice  thereof  given  September  15, 
1911.  The  statute  in  force  at  the  time  (section  46  of  the  Tax  Law) 
required  that  tiie  petition  for  a  certiorari  to  review  tliis  assessment 
must  be  filed  within  15  days  after  September  15,  1911.  The  petition 
was  filed  several  years  too  late.  No  oflficer  of  the  state  can  waive  this 
jurisdictional  question,  and  the  court  has  no  power  to  review  the  as- 
sessment unless  the  statutory  proceeding  is  observed. 

[2]  The  motion  of  the  AttCMrney  General  to  dismiss  the  writ  has 
been  denied,  apparently  for  the  reason  that  tn  some  way  the  Attorney 
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General's  office  had  waived  &e  statutory  provision,  or  was  estopped 
from  relying  upon  it.  The  contention  of  tne  respondent  that  by  prac- 
tice with  the  Attorney  General's  office  in  former  years  the  attorney 
had  been  led  to  believe  that  a  certiorari  to  review  an  assessment  might 
be  brought  at  substantially  any  time,  although  the  statutory  period 
had  expired,  is  not  relevant.  It  is  conceded  that  no  such  understanding 
was  had  with  reference  to  the  assessment  in  question.  The  fact,  if 
it  is  a  fact,  that  some  Attorney  Generals  at  some  former  time  may 
have  adc^ed  a  loose  practice  with  the  attorney  in  some  particular 
case,  and  may  have  permitted  a  review  of  an  assessment  where  the  writ 
was  allowed  after  the  statutory  time,  does  not  establish  a  rule  which 
is  binding  upon  the  office,  or  which  tiie  attorney  has  the  right  to  rely 
upon  in  future  cases.  The  affidavits  indicate  that  the  relator's  counsel 
made  timely  petition  for  the  writ  to  review  the  assessment  of  1910, 
and  that  he  directed  his  assistant  to  institute  timely  proceedings  for  a 
review  of  the  assessment  of  1911.  The  fact  that  proceedings  were 
not  begun  in  time  resulted,  therefore,  ^Tom  a  neglect  in  the  attorney's 
office,  and  not  on  account  of  any  supposed  understanding  or  previous 
practice  with  the  Attorney  General's  office.  The  city  of  Poughkeepsie 
was  principally  interested  in  sustaining  the  assessment,  and  the  At- 
torney General's  office  left  the  details  of  the  proposed  adjustment 
principally  with  the  city,  and  naturally  assumed  that  the  assessment 
for  the  year  1911,  as  well  as  for  the  years  1910  and  1913,  was  under 
review^  certiorari  proceedings  prt^rly  instituted,  and  that  the  set- 
tlement covered  the  assessments  for  the  three  years;  the  assessment 
for  the  year  1912  having  been  adjusted  by  a  judgment  which  in  a  way 
formed  the  basis  for  the  settlement  for  the  other  years.  In  fact,  no 
proceeding  to  review  the  assessment  for  1911  was  pending,  and  the  lia- 
bility of  the  respondent  had  been  conclusively  fixed,  and  its  counsel 
knew  that  fact  before  the  settlement  was  made.  He  informed  the 
special  counsel  for  the  cit^,  when  the  negotiations  were  enteral  upon 
for  a  settlement  with  it: 

"That  while  no  papers  In  the  year  I&IX  action  had  been  prepared  and  no  cer- 
tiorari Issued  for  that  year,  that  he  had  an  arrangement  with  the  Attorney 
General's  office  by  which  the  action  was  considered  by  them  as  having  been 
started." 

This  statement  was  not  accurate,  although  influenced  perhaps  by  the 
fact  that  upon  some  occasion  in  former  years  an  Attorney  General 
had  permitted  loose  practice  with  him  in  some  particular  cases.  The 
city,  however,  made  the  settlement  relying  upon  ^at  statement.  When 
tiie  settlement  and  the  papers  for  judgment  were  mailed  to  the  At- 
torney General,  he  caused  tiie  judgments  to  be  entered  for  the  1910  and 
1913,  but  declined  to  enter  judgment  for  the  1911,  assessment,  upon 
the  ground  that  no  litigation  was  pending  with  reference  thereto. 

The  relator  contends  that  the  entry  of  these  judgments  by  tbe  At- 
torney General,  after  he  knew  that  no  proceeding  was  pending  to  re- 
view the  1911  assessment,  estops  him  from  making  a  motion  to  dis- 
miss the  writ,  and  in  some  way  permits  a  certiorari  to  issue.  The  con- 
tention is  that  by  the  settlement  the  respondent  receives  no  interest 
upon  the  excess  of  texes  it  had  i»id  for  1910  and  1913,  and  it  was 
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precluded  from  questi(»iing  the  assessed  valuation  for  those  years;  the 
settlement  only  providing  a  reduction  of  15  per  cent  to  cmialize  the 
assessed  value  with  the  other  assessed  values  in  the  city.  The  details 
of  the  assessment  for  the  various  years  and  the  settlement  agreement 
are  not  before  us,  and  we  cannot  determine  whether  the  respondent 
has  been  prejudiced  by  the  entry  of  judgments.  If  the  judgments  were 
improperly  entered,  tiie  respondent's  remedy  was  to  move  to  vacate 
them,  and  to  revive  the  litigations  which  had  been  settled  by  the  agree- 
ment and  not  to  seek  a  review  of  an  assessment  which  the  circum- 
stances prevent  the  court  from  reviewing. 

The  confusion  arises  from  the  respondent's  mistake.  The  respond- 
ent's inaccurate  statement  as  to  the  condition  of  the  1911  assessment 
misled  the  counsel  for  the  city,  and  evidently  the  acts  of  the  respond- 
ent and  of  the  counsel  for  the  city  misled  the  Attorney  General.  The 
respondent,  by  the  settlement,  was  obtaining  the  reduction  of  an  as- 
sessment which  had  already  been  conclusively  fixed,  and  it  has  suffered 
no  loss  by  the  discovery  of  the  fact  that  it  is  not  in  a  position  to  ob- 
tain that  benefit  If  it  has  been  a^rieved  the  action  of  the  Attor- 
ney Goieral  in  entering  tiie  judgment,  its  remedy  is  dsewhere.  There 
is  no  authority  at  law  for  the  issuing  of  a  certiorari  to  review  an  as- 
sessment where  Hie  petition  is  filed  several  years  after  the  assessment 
is  made. 

The  order  ai^)ealed  from  should  therefore  be  reversed,  with  costs, 
and  the  order  dismissing  the  writ  of  certiorari  should  be  granted,  with 
costs. 

WOODWARD  and  COCHRANE,  JJ.,  concur.  LYON  and 
HOWARD.  JJ.,  dissent 


(93  MlK.  Bep.  844) 

PZ^ANTEN  T.  NATIONAIi  NASSAU  BANK  OB*  NBW  YOBE  et  aL 

(Supreme  Court,  Special  Term,  New  Tork  Oonnty.  Janoaiy,  1916.) 

1.  PiXADUTO  «»214 — Dkuubbsb — Mattkbs  Aduittbd. 

In  an  action  by  a  stockholder  of  a  national  bank  against  its  directors 
•  for  damages  for  alleged  waste  of  assets  by  mismanagement,  where  the 
allegation  ot  an  afflrmatiTe  defense  that  a  liquidating  committee  supersed- 
ed the  directors  as  the  controlling  authority  of  the  bank  was  made  ex- 
pressly to  depend  upon  the  effect  of  a  stockholders'  resolution,  demurrer  to 
the  answer  admitted  the  adopttoa  of  the  resolution,  and  not  the  re- 
Eults  which  defendant  alleged  flowed  from  the  appolntsnent  of  the  com- 
mittee. 

LBd.  Note.— For  other  cases,  see  Pleading  Cent  Dis.  H  52S-fi34;  Dec. 
Dig.  «»214.] 

2.  Banks  and  Bahsiro  ^s32S1— National  Banks— Appounuxirr  or  Lkjui- 

DATiNO  CoiaamnB— BvnoT— STATirn. 

Where  shar^olders  of  a  national  bank  appointed  a  committee  to  liq- 
uidate its  affairs,  pursuant  to  Rer.  St  |  6220  (U.  S.  Comp.  St.  1913,  { 
9806),  the  control  of  the  bank  by  the  directors,  and  tbelr  power  to  de- 
termine what  actions  should  be  brought  by  the  bank,  was  not  thereby 
terminated,  so  as  to  render  necessary  demand  upon  the  committee,  rather 
than  the  directors,  by  a  stockholder  as  a  continued  precedent  to  his  right 
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to  sue  the  directors  tor  waste  of  assets,  since  the  law  places  the  control  of 
a  national  hank  In  the  hands  of  Its  dlrectois,  where  it  resides  until  taken 
away  hy  srane  other  i^rovislon  of  the  law,  as  by  the  a.v9oiatmeat  of  a 
receiver. 

[Kd.  Note.— For  othw  cases,  see  Banks  and  Banking,  Cent  Dig.  H  1075- 
1079;  Dea  Dig.  «s»281.] 

8.  CoBPOBATioNB  «s»5B»— Rkceivebship— Eftect. 

A  receiver  for  a  corporation,  once  appointed,  displaces  ttM  directors  in 
the  control  thereof. 

[Ed.  Mote.— For  other  cases,  see  Corporations,  Cent.  Dig.  SS  2241-2252. 
2259;  Dec.  Dig.  «=»5S8.] 

Action  by  W.  Rutger  J.  Planten,  suing  for  himself  as  stockholder 
and  for  all  other  stockholders  of  the  Nassau  National  Bank  of  Nftw 

York  similarly  situated,  against  the  National  Nassau  Bank  of  New 
York  and  others.  On  demurrer  to  a  separate  defense,  brought  on  as 
a  contested  motion.    Motion  granted. 

Holt,  Warner  &  Gaillard,  of  New  York  City  (W.  J.  Gibson,  William 
D,  Gaillard,  and  Macdonald  De  Witt,  all  of  New  York  City,  of  coun- 
sel), for  plaintiflF. 

Duer,  Strong  &  Whitehead,  of  New  York  City  (Selden  Bacon,  of 
New  York  City,  of  counsel),  for  defendants  Earl,  Weed,  Munro,  and 
Bell. 

Dennis  &  Buhler,  of  New  York  City,  for  defendant  Miller. 

GIEGERICH,  J.  [  1  ]  In  an  action  brought  fay  a  stockholder  of  a  na- 
tional bank  against  its  directors  for  damages  for  alleged  waste  of  its 
assets  by  mismanagement,  the  complaint  alleges  as  an  excuse  for  not 
making  a  demand  upon  the  bank  that  it  bring  such  suit  that  the  de- 
fendants constitute  a  majority  of  such  directors.  An  affirmative 
defense  sets  up  that  prior  to  the  commencement  of  the  action  tlie  bank 
went  into  voluntary  liquidation,  pursuant  to  section  5220  of  the  Revised 
Statutes  of  the  United  States  (U.  S.  Comp.  St.  1913,  §  9806),  and  the 
shareholders  appointed  a  committee  "to  liquidate  the  affairs  of  the 
bank,"  and  further  alleges  that  by  such  act  the  matter  of  realizing  on 
the  assets  of  the  bank  was  thereafter  kept  out  of  the  control  of  the 
board  of  directors,  and  that  the  directors,  since  the  passage  of  such 
resolution,  have  had  no  power  over  the  bringing  of  actions  by  the  bank 
or  over  its  assets,  but  that  such  power  since  that  time  has  vested  in 
the  liquidating  committee.  This  defense  is  demurred  to,  but  as  the 
allegation  that  the  liquidating  committee  superseded  the  directors  as 
the  controlling  authority  of  the  bank  is  made  expressly  to  depend 
upon  the  effect  of  such  resolution,  the  demurrer  admits  only  the  adop- 
tion of  the  resolution  and  not  the  result  which  the  pleader  alleges 
flowed  from  such  action.  Such  further  allegations  are  plainly  conclu- 
sions, and  not  admitted  by  the  demurrer.  Greeff  v.  Equitable  Life 
Assur.  Soc'y,  160  N,  Y.  19,  29,  54  N.  E.  712,  46  L.  R.  A.  288,  73 
Am.  St.  Rep.  659. 

[2]  If  it  were  a  fact  that  the  liquidating  committee  became  the  con- 
trolling authority,  and  that  such  committee  and  not  the  directors  there- 
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after  had  the  power  to  determine  what  actions  should  be  brought  by 
the  bank,  then  it  may  be  conceded  that  upon  the  familiar  rule  of  law 
the  plaintiff  should  have  first  demanded  of  the  liquidating  committee 
that  the  bank  bring  such  action^  and  that  in  the  absence  of  such  an 
allegation  in  the  complaint  the  defense  pleaded  is  a  valid  one.  I  can- 
not find  any  warrant,  however,  for  holding  that  the  authority  of  the 
directors  was  taken  away  by  the  appointment  of  such  a  ccwnmittee. 
The  counsel  for  the  defendants  does  not  point  to  anything  in  the  Na- 
tional Bank  Act  (Act  June  3,  1864,  c.  106,  13  Stat.  99)  to  indicate 
such  a  result,  and  I  cannot  find  anything.  It  may  be  an  established  cus- 
tom of  long  standing  to  appoint  such  a  c(»nmittee  as  an  agency  for 
liquidating  purposes  in  such  cases,  but  it  does  not  follow  that  the  con- 
trol of  the  directors  is  terminated  merely  because  such  an  agenqr  has 
been  created  for  a  special  purpose.  The  functions  of  such  a  committee 
are  analogous  to  those  of  the  officers  of  the  bank  rather  than  to  those 
of  the  directors,  and  just  as  the  authority  of  the  officers  is  subordinate 
to  the  authority  of  the  directors,  so,  I  think,  it  must  be  held  that  the 
authority  of  such  a  committee  is  similarly  subordinate.  The  law 
places  the  control  of  a  national  bank  in  the  hands  of  the  directors,  and 
there  it  must  be  held  to  reside  until  it  is  taken  away  by  some  other 
provision  of  the  law,  such,  for  instance,  as  by  the  appointment  of  a 
receiver.  Even  if  the  stockholders  should  attempt  in  the  most  studied 
and  explicit  terms  to  take  away  the  statutory  and  customary  power 
of  the  directors  and  to  vest  all  power  in  a  liquidating  committee,  which 
the  resolution  in  the  present  case  falls  far  short  of  doing,  it  is  doubt- 
ful whether  the  courts  could  safely  recognize  such  an  attempted  sub- 
stitution of  control  and  the  placing  of  formal  authority  in  the  hands 
of  a  body  not  known  to  the  law  and  whose  powers  and  functions  would 
not  be  defined  by  any  statutes  or  by  any  decisions.  Such  an  aid  to 
liquidation  as  an  auxiliary  agency  has  been  found  useful,  and  has  jus- 
tified itself  by  experience,  as  is  evident  from  the  fact  that  such  a  com- 
mittee seems  generally  appointed  in  such  cases.  All  the  benefit  of  such 
an  auxiliary  agency  can  be  secured  and  preserved,  however,  by  hold- 
ing that  it  is  auxiliary  and  leaving  the  supreme  power  in  the  directors, 
instead  of  holding  t}iat  such  liquidating  committee  is  supreme,  and  thus 
laundiing  the  administration  of  liquidating  proceedings  upon  an  un- 
charted sea  without  any  precedents  for  guidance. 

The  learned  counsel  for  the  defendants,  recognizing  that  controlling 
decisions  have  held  that  the  bank  continues  its  corporate  existence, 
notwithstanding  the  liquidation  proceedings,  and  that  its  directors  con- 
tinue to  be  directors,  suggests  the  idea  of  concurrent  or  co-ordinate 
power;  but  such  a  theory  is  equally  unworkable.  If,  for  instance,  the 
bank  had  a  claim  to  enforce  by  action  in  such  a  case,  and  the  two 
bodies  differed,  could  no  action  at  all  be  brought  in  the  name  of  the 
bank,  or  could  two  actions  be  brought,  and,  if  the  latter,  what  relief, 
if  any,  could  be  afforded  to  a  defendant  6ius  harassed?  Without 
multiplying  instances  of  die  confusion  that  would  be  introduced,  either 
by  the  theory  of  paramount  power  of  such  a  committee  or  by  the  theory 
of  its  co-ordinate  power,  it  is  enough  to  say  that  by  rejecting  both 
theories  and  staying  on  the  safe  and  familiar  ground  that  ^e  directors 
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continue  to  have  the  power  to  direct,  and  that  the  liquidating  commit- 
tee is  merely  an  agency  subject  to  their  control,  we  lose  nothing  of  the 
practical  value  of  such  an  instrumentality  for  the  performance  of  its 
special  purpose,  and  at  the  same  time  we  retain  the  full  benefit  of  all 
the  rules  and  principles  of  both  substantive  law  and  practice  that  have 
^  been  established  by  the  legislative  and  judicial  power  relative  to  cor- 
porations generally  and  to  naticmal  banking  assodations  specifically. 

No  case  directly  in  point  has  been  cited  on  either  side.  The  wei^t 
of  such  cases  as  there  are,  however,  is  in  favor  of  the  conclusion  above 
stated.  In  Central  Nat.  Bank  of  Baltimore  v.  Connecticut  Mutual  Life 
Ins.  Co.,  104  U.  S.  54,  26  L-  Ed.  693,  it  was  set  up  as  a  defense  to 
an  actiOTi  against  the  bank  that  the  stockhc^ders  of  the  bank  pursu- 
ant to  the  law  had  voted  that  the  bank  go  into  liquidation,  and  it  was 
certified  by  the  Comptroller  of  the  Currency  that  the  bank  had  gone  into 
v(^untaTy  liquidation  under  said  section  5220.  It  was  claimed  that 
such  action  by  the  stockholders  and  the  subsequent  steps  in  reducing 
its  assets  to  cash  and  paying  its  creditors  and  distributing  the  balance 
among  its  stockholders  constituted  a  dissolution  of  the  corporation. 
The  court  said  (104  U.  S.  73,  26  L.  Ed.  693) : 

"It  is  to  be  observed  that  tbe  sections  under  which  the  proceedings  took 
place,  which,  It  Is  claimed,  put  an  end  to  the  corporate  existence  of  the  bank, 
do  not  refer  in  terms  to  a  dissolution  of  the  corporation  and  there  is  nothing 
in  the  language  which  suggests  it  In  the  technical  sense  in  which  it  is  used 
here.  *  *  *  If  there  are  claims  made  which  the  directors  of  the  association 
are  not  willing  to  acknowledge  as  Just  debts,  there  Is  nothing  In  the  statute 
which  is  Inconsiatent  with  the  right  of  the  daimant  to  obtain  a  Judicial  de- 
termination of  the  contTOTCT^r  by  process  against  the  association,  nor  with  that 
of  the  association  to  collect  by  suit  debts  due  to  it  It  is  clearly,  we  think, 
the  intention  of  the  law  that  It  should  continue  to  exist,  as  a  person  in  law, 
capable  of  suing  and  being  sued,  until  its  affairs  and  business  are  oomplet^ 
settled.  The  proceeding  prescribed  by  the  law  seems  to  resemble,  not  the 
technical  dissolution  of  a  corporation,  without  any  saving  as  to  the  common- . 
law  consequences,  but  rather  that  of  the  dissolution  of  a  copartnership,  which, 
nevertheless,  continues  to  snbdst  for  the  purpose  of  liquidation  and  wlndlug 
up  its  business." 

In  this  language  of  the  court  there  is  a  direct  recognitiwi  of  the 
fact  that  in  the  process  of  liquidation  the  directors  are  still  the  ones 
in  whom  resides  the  authority  to  determine  what  are  just  debts,  and 
the  consequent  authority  to  resist  unjust  claims  a^^ainst  tiie  bank  or 
enforce  just  ones  tn  its  favor. 

The  expression  of  the  views  of  the  court  in  Merchants'  Nat  Bank 
of  Minneapolis  v.  Gaslin,  41  Minn.  552.  43  N.  W.  4S3,  is  still  more 
closely  in  point  There  the  acticHi  was  on  a  d(»nestic  judgment  recov- 
ered by  the  plaintiff  against  the  defendant  The  defense,  among  oth- 
ers, was  that  the  plaintiff  was  dissolved  prior  to  the  bringing  of  the 
action.  At  the  trial  the  defendant  offered  in  evidence  a  certified  copy 
of  a  resolution  passed  by  the  vote  of  two-thirds  of  the  stockholders 
that  the  bank  go  into  liquidation  and  be  closed,  and  appointing  trus- 
tees to  close  up  its  affairs,  which  was  objected  to  and  excluded.  The 
court  in  passing  upon  this  point  said  (41  Minn.  552,  553,  43  N.  W. 
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"The  fact  that  the  stockholders  by  the  vote  of  the  requisite  two-thirds,  re- 
solved that  the  bank  go  Into  liquidation  and  be  closed,  and  that  notice  thereof 
was  sent  to  the  Comptroller  of  the  Currency,  did  not  dissolve  the  corporation, 
and,  while  it  probably  disabled  It  to  go  on  with  the  banking  boslness,  it  did 
not  affect  Its  capacity  to  collect  its  assets  and  settle  its  affairs ;  and  the  ap- 
pointment by  the  shareholders  of  what  they  call  ixustees,'  to  close  up  the  af- 
fairs of  the  bank,  the  title  to  its  assets  and  choses  in  action  not  being  vested  in 
them,  and  they  being,  therefore,  only  agents,  did  not  affect  the  Ji£ht  of  the 
coriwratioa  to  maintain  actions  upon  its  choses  in  action." 

The  counsel  for  the  defendants  cites  Fisher  v.  Andrews,  37  Hun, 
176,  Nelson  v.  Burrows,  9  Abb.  N.  C.  280,  Finance  Co.  v.  N.  J.  S. 
L.  R.  Co.  (C.  C.)  183  Fed.  830,  Swope  v.  Villard  (C.  C.)  61  Fed.  417, 
and  Cable  v.  Beall,  130  N.  C.  533,  for  the  proposition  that  after  a 
receiver  has  been  appointed  the  hostile  interests  of  the  defendant  di- 
rectors are  no  Umger  a  sufficient  excuse  for  the  failure  to  allege  a  de- 
mand upon  the  receiver  that  the  suit  be  brou^t, 

[3]  The  theory  of  all  those  cases  and  simUar  ones  is  that  the  re- 
ceiver, once  one  is  appointed,  displaces  the  directors  in  the  control  of 
the  corporation.  This  is  familiar  law,  and  is  not  only  expressly  pro- 
vided in  many  statutes,  but  is  a  long-established  and  well-recognized 
practice.  The  books  are  full  of  actions  by  receivers  of  corporations, 
but  I  doubt  if  a  sii^le  case  can  be  foui^  where  a  liquidating  committee 
has  attempted  to  brin^  an  action. 

Another  case  of  a  different  character  cited  by  the  defendant's  coun- 
sel is  Jewett  v.  United  States,  100  Fed.  832,  41  C.  C.  A.  88,  53  L.  R. 
A.  568.  In  that  case  Jewett  was,  as  stated  in  the  opinion  (100  Fed. 
834,  41  C.  C.  A.  90,  53  L.  R.  A.  568),  "president  of  the  I^ake  Mutual 
Bank  of  Wolfeborough,  and,  without  formally  resigning  that  office, 
he  was  constituted  the  agent  of  the  association  to  close  its  affairs  in 
liquidation,  as  provided  by  section  5220  of  the  Revised  Statutes." 
Among  other  allegations  in  that  case  was  one  that  Jewett  "had  author- 
ity from  the  association  to  collect  all  its  credits,"  and  the  court  ob- 
served (100  Fed.  839, 41  C.  C.  A.  95,  53  L.  R.  A.  568),  that  the  authori- 
ty given  him  "with  reference  to  certain  very  important  matters  connect- 
ed with  closing  the  affairs  of  the  association,  if  not  to  all  of  them,  was 
as  extensive  as  that  which  would  have  vested  in  its  president  and  direc- 
tors if  no  agent  had  been  appointed."  An  examination  of  the  entire 
opinion  in  that  case,  however,  does  not  warrant  the  conclusion  that  the 
court  meant  to  say  that  Jewett  superseded  the  directors  in  control  of  the 
affairs  of  the  bank  and  could  have  brought  an  action  in  the  name  of 
the  bank  without  their  authority  or  contrary  to  their  direction.  That 
action  was  brought  to  punish  Jewett  criminally  for  his  misapplication 
of  the  funds  of  a  national  bank  in  liquidation.  He  was  indicted  under 
section  5209  of  the  Revised  Statutes  of  the  United  States  (U.  S.  Comp. 
St.  1913,  §  9772),  which  covers  misapplication  of  funds  by  a  president, 
director,  cashier,  teller,  clerk,  or  agent  of  a  national  bank,  and  he  was 
indicted  as  president,  director,  and  agent.  He  had  been  the  president 
of  the  bank,  and  a  director  also,  and  had  never  resigned.  As  held  in 
the  decisicm  above  cited,  the  bank  continued  its  corporate  existence  not- 
withstanding the  liquidation  proceedings  and  its  directors  continued 
in  office.  The  point  under  consideration  and  discussicHi  by  the  court 
at  the  time  the  language  above  quoted  was  used  was  whether  Jewett 
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was  an  "agent"  within  the  meaning  of  the  statute  under  which  he  was 
indicted,  and  which  grouped  the  representatives  of  the  corporation  in- 
cluded under  the  act  in  the  following  words:  "President,  director, 
cashier,  teller,  clerk  or  agent"  The  court  said  (100  Fed.  839,  41  C. 
C.  A.  95,  53  L.  R-A.  568): 

"We  are  not  permitted  to  bold  that  one  occupjlng  the  position  of  the  plain- 
tiff in  error  Is  excluded  from  the  classes  of  persons  within  Its  purview  however 
It  might  be  with  some  one  exercising  temporary  or  special  authority,  who 
would  not.  In  the  mind  of  the  Legislature^  be  commonly  associated  with  the 

recognized  officers  of  the  bank." 

From  this  it  is  apparent  that  the  court  had  no  intention  and  no  need 
to  make  any  comparison  of  the  relative  rank  of  the  authority  of  Jewett, 
the  liquidating  agent,  and  the  other  persons  of  official  character  men- 
tioned in  the  statute.  All  that  was  necessary  to  hold — and,  properly 
construed,  all  the  decision  did  hold — in  that  case  was  that  the  duties  and 
powers  of  Jewett  were  of  such  a  character  as  to  put  him  in  a  class 
with  the  officers  named,  which  it  will  be  observed  ran  down  the  scale 
of  importance  to  clerks,  rather  than  of  such  a  special  or  temporary 
character  as  not  to  warrant  the  designation  of  agent.  That  the  court 
could  have  had  no  intention  of  holding  that  Jewett  had  general  au- 
thority superior  to,  or  even  equal  to,  that  of  the  directors  is  further 
evident  from  the  fact  that,  as  stated  in  the  opinicHi  (100  Fed.  838,  41 
C.  C.  A.  94,  53  L.  R.  A.  568),  the  special  authority  issued  to  Jewett 
came  from  the  board  of  directors.  It  might  further  be  observed 
that  the  court  (100  Fed.  at  page  839,  41  C.  C.  A.  96,  53  L.  R.  A.  568), 
in  referring  to  the  theory  that  the  officers  of  a  national  banking  as- 
sociation which  has  gone  into  liquidation  occupy  the  relation  of  trus- 
tees for  the  creditors,  said : 

"This  applies,  however,  as  well  to  the  Erectors  of  an  association  as  to  its 
agent  In  liquidation.   In  neither  the  one  cf^  nor  the  other  do  the  dizectors 

cease  to  be  directors,  or  the  agent  to  be  agent" 

This  shows  that  the  court  recognized  that  the  directors  continued  to 
be  directors,  notwithstandii^  the  fact  that  they  had  conferred  certain 
large  special  powers  upon  the  agent  in  liquidation.  The  court  further 
said  (100  Fed.  838,  41  C.  C.  A.  94,  53  L.  R.  A.  568) : 

"It  must  be  observed  that  no  such  office  as  an  agent  lb  liquidation  Is  known 
to  the  statute,  and  also  that  the  court  declare  against  Jewett  alike  as  presi- 
dent, director  and  agent." 

It  is  true  that  the  court,  on  the  same  page,  also  said  that  the  ap- 
pointment of  an  agency  for  liquidating  purposes  had  been  "long  recog- 
nized as  permitted  by  the  law";  but  sudh  remarks  applied  only  to 
Jewett's  character  as  an  agent  within  the  provisions  of  sectioa  5209 
of  the  Revised  Statutes  of  the  United  States,  under  which  he  was 
indicted  and  convicted,  and  therefore  the  effect  of  the  resolution  con- 
stitutic^  him  the  agent  of  the  bank  to  close  its  affairs  in  liquidation, 
so  far  as  the  contnd  of  the  directors  was  concerned,  was  not  involved 
in  that  case,  and  what  the  court  said  about  Bie  extent  of  the  authority 
of  the  agent  was  not  meant  in  way  of  comparison  of  such  authority 
\Kith  that  of  the  directors,  but  only  to  show,  as  above  pointed  out,  that 
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the  authority  was  at  least  of  such  an  important  and  permanent  char- 
acter as  to  warrant  classifying  that  agent  in  a  group  tiiat  included 
tellers  and  clerks. 

My  conclusion  is  that  neither  in  tihe  decision  nor  in  the  consideration 
of  this  case  apart  from  the  decisions  can  any  ground  be  found  for 
holding  that  the  authority  of  the  liquidating  committee  was  superior 
to  or  even  equal  to  that  of  the  directors,  or  that  such  committee  had 
power  to  authorize,  contrary  to  the  wishes  of  the  directors,  a  suit  in 
tlie  name  of  the  bank. 

The  plaintiff's  motion  is  therefore  granted,  with  $10  costs,  with 
leave  to  the  defendants  to  amend  thdr  answers  within  20  days  on 
payment  of  such  costs.  Settle  order  on  notice 


(Suprane  Court,  A^iellate  DiTialon,  SVmrtb  Department  January  22,  1916.) 

1.  Wills  «=»665 — Gohdition — ^Bequesi  Over  in  Oass  ov  Gonixst. 

Wbere  a  will  contains  a  clause  aToldlng  a  legacy  In  case  the  legatee 
calls  in  question  the  validity  of  the  will,  the  legatee  does  not  forfeit  his 
legacy  by  presenting  for  probate  an  alleged  later  will,  where  he  acts  in 
good  faltlvwlth  probable  cause  to  believe  that  such  later  will  Is  a  genuine 
instrument ;  but  if  he  In  bad  faith  presents  for  probate  a  spurious  iustru- 
ment,  with  Intent  to  overthrow  the  prior  genuine  will,  his  legacy  will  be 
forfeited,  for,  in  the  second  case,  the  legatee  would  not,  by  suppressing 
tbe  spurious  Instrument,  subject  himself  to  the  penalty  prescribed  by 
Pen.  Code,  §  2052,  for  suppressing  a  genuine  will. 

[Ed.  Note.— For  other  cases,  see  Willa,  Cent  Dig.  SS  1661-1569 ;  Dec. 
Dig.  «g=»GG5.] 

2.  Wills  «=s»431 — Pbobate — ^Decbbb  REFnama — Conolusivkness — ^Mattebs 

Concluded. 

A  decree  of  the  surrogate,  denying  probate  to  a  will  on  the  ground  that 
It  was  not  the  last  will  and  testamrat  of  the  deceased,  la  a  oonduslve 
adjudication  to  that  effect 

LEd.  Note.— For  otlier  casea,  see  WUls,  Gent  Dig.  H  820-922;  Dec  Dig. 
*s,481.] 

8.  Wills  ^s»431 — Pbobatb — ^Deobxe  BiruBiira— CoHOXiuaimrtss — ^Uatixbs 
Concluded — ^Findjnos. 

Where  the  decree  of  tbe  snrrogate  denying  admission  to  probate  of  an 
Instrument  offered  as  deceased's  last  will  and  testament  was  silent  as 
to  tbe  grounds  upon  which  it  rested,  except  as  indicated  In  the  recital 
that  the  surrogate,  not  being  satisfied  of  tbe  genuineness  of  the  instru- 
ment  and  the  validity  of  the  execution,  refused  probate,  findings  ou 
wbl(±  the  decree  was  based  may  l>e  considered,  In  order  to  ascertain 
what  matters  were  eondaded  by  the  decree. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  H  820-^;  Dec.  Dig. 
«=>431.] 

4.  WiUB  «s>432 — Pbobatb— Dboikb  BErasiNa — OoncLUszviifESs— Uattebs 

Concluded — Res  Judicata. 

Under  the  rule  that,  whenever  the  same  question  arises  between  the 
parties,  in  whatever  form  ot  action  and  whether  Involved  directly  or 
collaterally,  they  are  forever  precluded  from  questioning  the  adjudication, 
a  decree  of  the  surrogate,  denying  admission  to  probate  •£  an  instrument 
alleged  to  be  deoeaaed's  last  will  and  testament,  la,  thoogb  the  decree 
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merely  recited  the  snrrogate  was  not  Mtlsfled  of  the  gennlneness  of  the 
Instrument  and  validity  of  the  execution,  where  his  findings  and  opinion 
showed  the  will  was  written  over  a  genuine  signature  of  the  testator,  that 
the  petitioner  for  probate  was  guilty  of  fraud  iu  procuring  Its  execution, 
and  that  It  was  a  forgery,  conduslve  that  the  petitioner  was  guilty  of 
fraud  In  offering  the  forged  will  for  probate;  hence  she  cannot  take 
under  a  prior  wLU  providing  for  forfeiture  of  her  legacy  In  case  of  attack 
on  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  8  923;  Dec.  Dig. 
©=3432.] 

C  Wills  ©=>651 — Legacies — Bubden  of  Pboof. 

On  application  to  compel  payment  of  a  legacy,  providing  for  forfeiture 
In  case  of  attack  on  the  will,  denied  because  petitioner  presented  another 
instrument  for  probate  as  the  testator's  last  will,  petitioner,  the  findings 
of  the  surrogate  denying  admission  to  probate  of  the  alleged  spurious  will 
indicating  fraud,  should  show  her  good  faith. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  S  1542;  Dec.  Dig. 
«=>651.] 

6.  Wills  ®»348 — Pbobatk — Decbee  Kefusino— Constbuctioh. 

In  such  case,  If  the  findings  of  the  surrogate,  with  his  decree  denying 
probate  of  the  second  will,  can  be  construed  as  consistent  with  good  faith, 
they  should  be  so  construed,  and  the  decree  not  taken  as  an  adjudication 
against  the  petitioner's  good  faith. 

CEd.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  |  800;  Dec  Dig. 
«»348.] 

Appeal  from  Surrogate's  G)urt,  Erie  County. 

Proceeding  by  Florine  A.  Kirkholder  to  compel  pa}rment  of  a  legacy 
from  the  estate  of  William  H.  Kirichcdlder,  deceased.  Fr(Mn  a  decree 
of  the  surrogate  (86  Misc.  Rep.  692,  149  N.  Y.  Supp.  87),  denying  pay- 
ment and  dismissing  the  petition  for  a  judicial  settlement  of  the  ac- 
counts of  the  executors,  petitioner  appeals.  Affirmed. 

Argued  before  KRUSE,  P.  T.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERREUU  JJ. 

John  D.  Teller,  of  Auburn,  and  D.  N.  McNaughton,  of  Buffalo,  for 
appellant. 

Simon  Pleischmann  and  William  C.  Crombie,  both  of  Buffalo,  for 

respondents. 

FOOTE,  J.  [1]  I  think  a  legatee,  under  a  will  which  contains  a 
clause  avoiding  the  legacy  in  case  he  "controverts,  dis[>utes  or  calls 
in  question  the  validity  of  the  will,*'  does  not  forfeit  his  legacy  by  pre- 
senting ior  probate  an  alleged  later  will,  which  is  denied  probate,  pro- 
vided he  acts  in  good  faith,  with  probaUe  cause  to  believe  that  sudi 
later  will  is  a  genuine  instnmient  and  is  entitled  to  probate.  See  In 
re  Kathan's  Will,  141  N.  Y.  Si*pp.  705,  and  the  authorities  there  cited. 
But  one  who  in  bad  faith  presents  for  probate  a  spurious  instrument, 
with  intent  thereby  to  overthrow  and  avoid  a  prior  genuine  will,  does 
thereby,  I  think,  controvert  and  call  in  question  the  validity  of  such 
genuine  will  within  the  intent  and  meaning  of  die  above-quoted  clause. 

In  this  case,  Mrs.  Kirkholder,  widow'of  the  petitioner,  petitioned  the 
surrogate  for  the  judicial  settlement  of  the  accounts  of  the  executor 
and  the  payment  of  her  legacy  of  $5,000.   She  had  presented  for  pro- 
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bate  an  alleged  later  will,  which  was  denied  probate,  and  it  has  been 
held  below  Siat  she  thereby  forfeited  her  legacy,  because  of  the  ninth 
clause  of  the  will,  which  provides  in  substance  that  her  legacy  shall 
be  added  to  and  pass  as  a  part  of  and  under  the  residuary  clause  in 
case  she  shall  "in  any  manner  controvert,  dispute  or  call  in  question 
the  validity  of  this  will."  By  offering  for  probate  the  alleged  second 
will,  she  did  not  thereby  controvert  or  dispute  the  legal  validity  of 
the  prior  will  at  the  time  it  was  made.  She  simply  made  the  claim  that 
testator  had  made  a  later  will,  which  superseded  it.  If  the  testator  did 
in  fact  make  such  later  will,  and  she  had  possession  of  it,  and  had  no 
reason  to  doubt  its  genuineness  and  legality,  it  was  her  duty  to  offer 
it  for  probate,  as  she  was  named  in  it  as  executor.  If  she  had  con- 
cealed or  destroyed  it  with  intent  to  prevent  its  probate,  she  would 
have  been  guilty  of  a  felony,  if  it  was  a  genuine  will  of  testator.  Penal 
Code,  §  2052.  It  would  be  against  public  policy  to  subject  her  to  a 
penalty  or  forfeiture  for  doing  what  it  was  her  dut^  to  do.  But  if 
she  herself  made  and  offered  for  probate  a  forged  instnmient  pur- 
porting to  be  a  later  will,  with  intent  to  defeat  the  genuine  will  in  all 
its  provisions  and  to  acquire  the  whole  estate  for  herself,  she  should 
be  held  to  have  controverted  and  disputed  the  vahdity  of  the  genuine 
will  exactly  as  if  she  had  contested  its  validity  when  offered  for  pro- 
bate. 

[2]  The  question,  therefore,  is  whether  she  presented  the  second 
will  with  knowledge  that  it  was  not  genuine,  and  witii  fraudulent  in- 
tent to  thereby  defeat  the  earlier  will.  The  learned  surrogate  has 
found  as  a  fact  that  the  alleged  second  will  "was  never  in  fact  his 
[testator's]  will,  or  executed  or  intended  by  him  as  such,  but  was  a 
forgery  and  creation  of  and  by  the  said  Florine  A.  Kirkholder,"  If 
this  finding  is  warranted  by  the  proofs  before  him,  then  I  think  it  fol- 
lows, as  he  has  held,  that  she  did,  iri  offering  it  for  probate  and  seek- 
ing to  sustain  it  by  what  must  have  been  perjured  testimony,  thereby 
"controvert,  dispute  and  call  in  question  lie  validity  of"  the  genuine 
will,  within  the  intent  and  meaning  of  those  words  as  used  by  the 
testator.  This  finding  is  based  entirely  on  the  decree  of  the  surrogate 
refusing  probate  of  the  alleged  second  will,  the  surrogate's  findings 
and  opinion,  and  the  will  and  papers  then  before  him.  There  was  no 
testimony  of  witnesses.  The  record  of  the  testimony  on  which  the 
surrogate's  decision  was  based  was  not  received,  though  offered  in  evi- 
dence by  respondent. 

The  surrogate's  decree  denying  probate  to  the  second  will  does  not 
in  terms  adjudge  it  to  be  a  forged  instrum^t,  or  that  ai^ellant  had 
committed  any  fraud  in  its  preparation  or  presentaticm  for  probate. 
There  is  a  recital  in  the  decree  as  follows : 

"And  the  surrogate  not  being  satlsSed  of  tbe  genuineness  of  tbe  Instrument 
propounded  for  probate  as  and  for  the  last  will  and  testament  of  said  testator, 
and  of  the  validity  of  Its  execution." 

The  form  of  the  adjudication  is : 

"That  the  Instrument  propounded  *  •  •  Is  not  the  last  will  and  testa- 
ment of  the  said  William  H.  Klrkbolder,  deceased,  and  that  said  instrument 
was  not  executed  and  attested  in  tbe  manner  prescribed  by  law  tor  tbe  eiecu- 
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tlon  and  attestation  of  last  wills  and  testaments,  and  that  said  Instmnient  In 
writing  is  null  and  void  as  and  for  tbe  last  will  and  testament  of  the  said 
William  H.  Klrkholder,  deceased,  and  that  probate  thereof  be  and  tbe  same 
hereby  is  denied  and  refoaed." 

Neither  the  above-quoted  recital  or  adjudication,  or  both,  convict 
appellant  of  bad  faith  in  presenting  the  will  for  probate  or  of  herself 
having  forged  the  instrument  The  surrogate's  midings  of  fact  were, 
in  substance,  that  the  stature  was  testator's  genuine  signature,  the 
body  of  the  will  and  of  the  attestation  clause  are  in  the  handwriting 
of  the  appellant,  Florine  A.  Kirkholder,  and  that  the  body  of  the  will 
was  written  after  testator  had  signed  his  name  at  the  bottom  of  tlie 
sheet  of  paper,  as  appears  from  the  fact  that,  as  the  writer  of  the 
body  of  the  will  approached  the  already  existing  signature  of  decedent, 
she  crowded  the  writing  and  sought  to  avoid  interfering  with  the 
signature,  and  finally  in  part  "superimposed  or  overlapped  a  portion 
of  said  signature  with  a  portion  of  the  writing  of  the  body  of  the 
will.  He  finds  that  decedent  did  not  subscribe  or  execute  the  paper 
as  his  will,  or  intend  so  to  do,  or  authorize  the  writing  above  his  signa- 
ture; that  the  signature  was  not  made  in  the  presence  of  the  wit- 
nesses, nor  did  testator  acknowledge  the  same  to  them,  or  either  of 
them,  or  declare  the  instrument  to  be  his  last  will  and  testament ;  also 
that  the  instrument  is  not  his  will. 

It  was  on  these  findings  of  fact  alone  that  the  learned  surrogate 
must  have  based  his  iin(ting  in  this  proceeding  that  said  instrument 
"was  a  forgery  and  creation  of  and  by  the  said  Florine  A.  Kirk- 
holder."  It  was  not  so  adjudged  by  the  decree.  The  decree  is  res  ad- 
judicata  as  to  the  matters  therein  decided,  viz.,  that  the  instrument  pro- 
pounded is  not  the  last  will  and  testament  of  deceased,  and  was  not 
executed  and  attested  in  the  manner  prescribed  by  law,  and  is  null 
and  void  as  a  will  and  is  not  entitled  to  probate. 

[3-6]  As  the  decree  is  silent  as  to  the  grounds  upon  which  it  rests, 
except  as  indicated  in  the  recital,  *'the  surrogate  not  being  satisfied  of 
the  genuineness  of  the  instrument  *  *  *  and  of  the  validity  of  its 
execution,"  we  may  look  into  the  surrogate's  findings  and  opinion  for 
the  actual  grounds  of  the  decision.  But,  first  of  all,  we  should  know 
the  nature  of  the  issue  presented  to  the  surrogate  for  decision.  That 
appears  from  the  petition  for  the  probate  of  the  will  and  the  answer 
filed  thereto  by  the  contestants.  This  answer  consists  of  10  separately 
numbered  paragraphs,  in  which  the  contestants  in  substance  deny  that 
the  instrument  propounded  is  the  will  of  the  deceased,  that  he  signed 
it  or  acknowledged  its  execution  to  the  attesting  witnesses,  or  that  the 
witnesses  signed  it  at  his  request  or  in  his  presence,  or  that  he  declared 
it  to  be  his  will.  Then  follows  the  eighth  paragraph,  in  which  it  is  al- 
leged that  the  instrument  was  obtained  and  its  execution  procured  by 
fraud  and  circumvention  and  undue  infiuence,  practiced  by  petitioner 
and  others ;  and  the  ninth,  that  it  was  not  freely  and  voluntarily  made, 
but  that  the  subscription  and  publication  were  procured  by  fraud  and 
coercion  of  the  petitioner  and  others.  Thus  the  petitioner  is  charged 
with  fraud  in  procuring  the  execution  of  the  will,  and  that  was  an  is- 
sue presented  for  trial.   The  surrogate  found  as  conclusions  of  law 
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that  the  objections  filed  by  the  contestant  to  the  probate  are  sustained, 
that  the  will  should  be  refused  probate,  that  the  said  instrument  is  null 
and  void  as  the  last  will  of  KirMiolder,  and  that  the  petitioner  is  per- 
sonally charged  with  the  costs  of  the  proceeding.  The  surrogate  also 
wrote  an  opinion,  in  whidi  he  says  that  the  contestant's  objections  are 
based  solely  on  a  contention  of  forgery,  or  preparation  of  a  paper  pur- 
porting to  be  a  will  written  afterward  over  the  genuine  signature  of 
the  decedent.  After  reviewing  the  evidence,  the  surrogate  says  that 
the  testimony  given  by  the  experts — 

"taken  togetber  with  many  suspicions  drcumstancea  and  facts  developed  In 
the  course  ot  the  trial,  and  which  seem  needless  to  enumerate,  lead  me  to  the 
irresistible  conclusion  that  the  proposed  will  was  written  up,  to,  and  over  the 
previously  existing  signature  ot  the  decedent,  despite  the  direct  evidence  of 
the  snbBcrlbing  wltneases  to  the  contrary." 

The  surrogate  concludes  his  opinion  as  follows : 

"The  law  is  well  established  that  the  bnrden  of  proof  is  on  the  proponent  to 
satisfactorily  establish  the  fact  that  the  instrument  offered  for  probate  Is 
the  last  will  and  testament  of  the  testator.  Section  2614  of  the  Code  of  Civil 
Procedure  provides:  'Before  admitting  a  will  to  probate,  the  surrogate  must 
Inquire  particularly  Into  all  the  facts  and  circumstance  and  must  be  satisfied 
with  the  genuineness  of  the  will,  and  the  validity  of  Its  execution.'  In  my 
opinion  the  proponent  baa  failed  to  make  this  proo£  On  the  contrary,  I  t^m 
convinced  that  the  Instrument  offered  is  not  the  last  will  and  testament  of 
William  B.  KirkbcAder,  deceased." 

If  these  findings  and  opinion  of  the  surrogate  establish  or  tend  to  es- 
tablish that  the  will  was  denied  probate  because  it  was  not  a  genuine  in- 
strument, but  had  been  made  and  offered  for  probate  fraudulently  by 
the  petitioner,  then  I  think  it  was  incumbent  upon  petitioner  to  show 
in  reply,  if  she  could,  that  she  had  been  guilty  of  no  fraud.  She  of- 
fered no  such  proof.  These  findings  arc  evidence  of  the  relevant  facts 
found.  Gugel  v.  Hiscox,  216  N.  Y.  145,  110  N.  E.  499.  Construing 
this  decree  in  the  light  of  the  surrogate's  findings  and  opinion,  I  think 
it  appears  that  the  question  of  the  appellant's  good  faith  in  presenting 
that  will  for  probate  was  involved,  and  was  decided  against  her,  and 
that,  in  the  absence  of  all  explanation  on  her  part,  the  decree  and  the 
findings  and  opinion  on  which  it  was  based  are  prima  fade  evidence 
that  appellant  was  guilty  of  forgeiy  in  preparing  ^at  will  and  offering 
it  for  prolate. 

If  it  were  possible  to  construe  the  surrogate's  findings  as  consistent 
with  appellant's  good  faith  in  writing  the  body  of  the  will  and  present- 
ing it  for  probate,  then  I  think  we  would  be  bound  to  so  construe  them, 
and  to  hold  that  the  surrogate's  decree  is  not  res  adjudicata  upon  that 
question.  But  I  can  suggest  no  construction  of  the  surrogate's  findings 
consistent  with  her  good  faith.  If  the  question  of  appellant's  good 
faith  was  not  material  to  the  decision  of  the  surrogate,  then  his  decree 
would  not  be  res  adjudicata  upon  tliat  question.  Cauhape  v.  Parke, 
Davis  &  Co.,  121  N.  Y.  152,  24  N.  E.  185.  But  I  think  the  question  of 
her  good  faith  was  necessarily  involved.  Testator's  signature  to  the 
will  was  admittedly  his  genuine  signature.  The  body  of  the  will  was 
in  her  handwriting.  If  she  wrote  the  will  over  his  signature  imder  the 
drcumsiances  stated  in  the  surrogate's  findings,  then  ah^  must  have 


42 


1S7  NBW  TOBK  8UPPI.S1MBNX 


(Sup.  Ct. 


been  intending  to  commit  a  fraud  upon  the  deceased  and  upon  the 
legatees  under  his  prior  will.  The  rule  of  res  adjudicata  is  thus  stated 
by  Judge  Andrews  in  Stannard  v.  HubbeU,  123  N.  Y.  520,  25  N.  E. 
1084: 

"Wbenerer  tbe  same  question  arises  between  them,  In  whatever  form  of 
action,  and  whether  InvolTed  directly  or  collaterally,  they  are  fbrever  preclud- 
ed from  averring  and  proving  the  fitct  to  be  otherwise.  But  this,  we  think.  Is 

the  extent  of  the  adjudication  as  evidence.  It  is  final  as  to  the  immediate 
purpose  and  object  of  that  action  and  as  to  every  fact  litigated  and  decided 
therein,  having  such  a  relati(m  to  the  issue  that  its  determinati(m  was  heoea- 
sary  to  the  determination  of  the  iisne." 

See,  also.  House  v.  Lockwood,  137  N.  Y.  259,  33  N.  E.  595 ;  Lewis 
V.  Ocean  Navigation  &  Pier  Co.,  125  N.  Y.  341,  26  N.  E.  301 ;  Carroll 
V.  Carroll,  60  N.  Y.  121,  19  Am.  Rep.  144;  Campbell  v.  Consalus,  25 
N.  Y.  613;  Springer  v.  Bien.  128  N.  Y.  99,  27  N.  E.  1076.  Many  of 
the  cases  are  reviewed  by  Judge  Martin  in  Reynolds  v.  ^tna  Life  Ins. 
Co.,  160  N.  Y.  635,  55  N.  E.  305. 

My  conclusion,  therefore,  is  that  the  appellant  was  in  fact  and  in  le- 
gal effect  adjudged  to  have  fraudulently  written  and  offered  for  pro- 
bate the  alleged  will,  and  that  the  surrt^te's  findings  and  decree,  to- 
l^ether  with  his  opinion,  afford  sufficient  basis  and  foundation  for  his 
finding  in  the  present  proceeding  to  the  effect  that  she  forged  that  will. 

It  follows  that  the  decree  of  the  surrogate  appealed  from  should  be 
affirmed,  with  costs  to  the  respondents  to  be  paid  by  the  appellant  per- 
sonally. All  concur. 


(Supreme  Court,  Appellate  Division,  First  Department    January  21,  1916.) 

1.  Afpbax.  and  Bbbob  4=»14— Bight  or  Appeai. — FoBion  Affuls. 

After  defendant  has  appealed  to  the  Appellate  Division  fnnn  the  Judg- 
ment of  the  Special  Term,  so  &r  as  It  awarded  plaintiff  anything,  and 
so  far  as  it  held  plalntUTs  claim  to  be  a  preferred  one,  and  the  Judgment 
of  Appellate  Division,  modifying  that  of  the  Special  Term,  to  the  extent 
of  holding  the  claim  was  not  a  preferred  one,  has  been  affirmed  by  the 
Court  of  Appeals,  on  appeal  by  both  parties,  plaintiff  may  appeal  from 
BO  much  of  the  judgment  of  the  Special  Term  as  denied  him  recovery  for 
the  full  amount  sued  for;  time  therefor  not  having  expired,  he  having 
done  nothing  wbl(^  could  be  held  a  waiver  of  his  right  of  appeal;  and 
the  question  of  his  right  to  recover  the  full  amount  not  being  one  which 
could  have  been  considered  on  his  appeal  to  the  Court  of  Appeals. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  H  48-67 ; 
Dec.  Dig.  e=>14.] 

2.  TauBTS  «s»374 — ^Dbpositobt  of  Colutbkal — ^Biohts  or  Holdsb  or  Sectra* 

ED  Note. 

M.  borrowed  $140,000  on  its  notes  of  N.,  and  the  proceeds  were  deposited 
with  C,  with  which  to  buy  stock,  and  hold  them  as  security  for  N,  After 
M.  had  paid  $16,000,  which  was  credited  on  the  notes,  they  were  assigned 
to  plaintiff.  Held  that,  though  C.  did  not  buy  the  stocks,  but  misapplied 
the  funds,  and  though  it  was  insolvent,  yet  plalutUf,  being  entitled  to 
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lecorer  of  O.  only  as  a  Blmple  ereOitor,  wa«  entitled  to  Jndgmait  only 
for  1124,000. 

[Ed.  Note.~For  other  cases,  see  Trusts,  Gent  Dig.  SS  607-^  i  Dec, 
Dig.  ^»374.] 

Laughlln,  J.,  dissenting  In  part 

Appeal  from  Special  Tcnn,  New  York  County. 

Action  by  John  M.  McGrath  against  the  Caraegie  Trust  Company 
and  another.  Fnxn  part  of  the  judgment,  entered  on  a  decision  after 
trial,  plaintiff  appeals.  Affirmed. 

Argued  before  CLARKE,  P.  T.,  and  McLAUGHUN,  LAUGH- 
LIN,  SCOTT,  and  PAGE,  JJ. 

Herbert  Parsons,  of  New  York  City,  for  appellant 
Joseph  A.  KeUo|^,  of  Glens  Falls,  for  respondents. 

PAGE,  J.  [1]  The  plaintiff  brought  an  action  for  $140,000,  and 
recovered  judgment  for  $124,000,  wi^  interest,  as  a  preferred  claim. 
An  appeal  was  taken  to  this  court,  and  the  judgment  was  modified 
to  allow  the  plaintiff  to  recover  as  an  unpreferred  creditor.  167  App. 
Div.  32,  152  N.  Y.  Supp.  537.  Both  parties  appealed  to  the  Court 
of  Appeals;  the  plaintiff  appealing  from  so  much  of  the  judgment 
as  modifies  or  orders  the  modification  of  the  judgment  as  theretofore 
entered.  The  Court  of  Appeals  affirmed.  215  N.  Y,  733,  109  N.  E. 
1083. 

The  plaintiff's  time  never  having  been  limited  by  the  service  of  a 
copy  of  the  judgment  with  notice  of  entry,  he  now  appeals  from  so 
much  of  the  judgment  as  fails  to  allow  the  claim  of  the  plaintiff  for 
$140,000,  instead  of  $124,000.  I  am  of  the  opinion  that  this  appeal 
can  be  maintained.  The  subject-matter  of  this  appeal  could  not  be 
considered  on  plaintiff's  appeal  to  the  Court  of  Appeals,  because  he 
had  not  appealed  from  the  judgment  of  tiiis  court.  He  has  accepted 
no  benefit  of  the  judgment,  nor  done  anything  that  could  be  held  as 
a  waiver  of  the  right  to  appeal.  A  very  similar  case  (Monnett  v.  Merz, 
17  N.  Y.  Supp.  380),  was  decided  by  the  General  Term  of  the  Superior 
Court,  and  affirmed  without  opinion  in  the  Court  of  Appeals  (131 
N.  Y.  646,  30  N.  E.  866).  That  case  was  tried  before  a  referee,  who 
reduced  plaintiff's  claim,  but  awarded  judgment  for  plaintiff.  De- 
fendant appealed,  and  judgment  was  affirmed,  and  pUintiff  entered 
judgment  of  affirmance.  Defendant  again  appealed  to  the  Court  of 
Appeals,  and  judgment  was  affirmed,  with  slight  modification.  Judg- 
ment was  then  finally  entered  and  paid  in  full.  Plaintiff  then  took  an 
appeal  for  the  purpose  of  reviewing  the  action  of  the  referee  in  re- 
ducing his  claim.  On  motion  to  dismiss  the  appeal  it  was  held  that  the 
acceptance  of  payment  of  judgment  for  a  less  amount  was  not  incon- 
sistent with  plaintiff's  right  to  appeal  for  the  purpose  of  increasing 
tiie  amount;  and,  it  not  appearing  that  plsuntiff's  time  to  appeal  had 
expired,  he  could  not  be  deprived  of  tiie  right  to  review  the  action  of 
the  referee  in  reducing  his  claim. 

[2]  Upon  the  merits  of  the  appeal,  in  my  c^inion,  the  judgment 
should  be  sustained.  C  A.  Moore,  Jr.,  and  tiie  Merchants'  &  Manu* 
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factiirers'  Securities  Company  each  delivered  to  the  Nineteenth  Ward 
Bank  a  demand  promissory  note  for  $70,000,  with  interest  at  6  per 
cent.,  and  the  proceeds  were  deposited  wiA  the  Carnegie  Trust  Com- 
pany, which  agreed  to  use  the  amount  so  deposited  to  purchase  stock 
of  the  Carnegie  Trust  Company,  Nineteenth  Ward  Bank,  and  Twelfth 
Ward  Bank  at  prices  specified  in  the  letter  evidencing  the  agreement. 
The  Carnegie  Trust  Company  further  agreed  to  hold  the  above  col- 
laterals so  purchased  in  trust  for  the  Nineteenth  Ward  Bank,  or  any 
trustee  named  by  it,  whatever  part  of  the  above  amount  was  not  em- 
ployed in  the  purchase  of  the  above  stocks  to  be  subject  to  the  order 
of  the  Nineteenth  Ward  Bank.  No  part  of  this  money  was  used  to 
purchase  said  stocks.  Thereafter,  pursuant  to  an  order  of  the  super- 
intendent of  banks,  $16,000  was  paid  by  the  Merchants'  &  Manufac- 
turers' Security  Company  to  the  Nineteenth  Ward  Bank,  and  in  equal 
amounts  applied  to  tiie  reduction  of  each  of  said  notes.  Thereafter 
the  said  notes  by  mesne  assignments  became  vested  in  the  plaintiff, 
who  brought  this  action  as  above  stated.  It  has  been  determined  fhat 
the  Carnegie  Trust  Company  received  the  $140,000  under  the  trust  set 
forth  in  the  letter  above  mentioned  to  hold  the  fund  or  the  stock  as 
security  for  the  payment  of  the  notes,  but  that  the  trust  was  not  of 
such  a  character  as  to  give  the  plaintiff  a  right  to  preference  over  other 
creditors.  Madiison  Trust  Co.  v.  Carnegie  Trust  Co.,  167  App.  Div. 
15,  152  N.  Y.  Supp.  517;  215  N.  Y.  483,  109  N.  E.  580.  The  sole 
question  involved  in  this  appeal  is  whether  the  court  below  erred  in 
refusing  to  allow  the  plaintiff's  cl^m  in  the  entirety  for  $140,000,  and 
in  finding  that  the  plaintiff  could  only  recover  the  amount  of  the  debt 
due  him  on  the  notes,  to  wit,  $124,000. 

A  case  on  all  fours  with  the  instant  case  it  would  be  difficult  to  find, 
for  the  reason  that  cash  is  rarely  deposited  as  collateral  security  for 
payment  of  a  loan,  and  it  was  not  the  intention  of  the  parties  to  this 
agreement  that  it  should  be  done,  but  stocks  were  to  be  purchased  and 
held  by  the  Carnegie  Trust  Company  as  collateral  security.  There 
was  no  provision  in  the  agreement  between  the  plaintiff's  assignor  and 
the  trust  company  as  to  what  should  be  done  in  case  of  default.  Or- 
dinarily the  securities  are  pledged  with  the  lender,  and  on  default  he 
reduces  the  securities  to  cash,  pays  the  loan,  and,  if  there  is  a  surplus, 
pays  it  over  to  the  pledgor.  In  this  case  the  security  for  the  loan  is 
deposited  in  the  hands  of  a  third  person,  and,  being  in  the  form  of 
cash,  we  may  reason  by  analogy  and  treat  it  on  the  supposition  that 
the  stock  had  been  sold  and  the  $14^0,000  was  held  by  the  Carnegie 
Trust  Company  as  the  avails  thereof.  In  such  case  the  lender  could 
only  recover  from  the  depository  the  amount  of  the  debt  for  the  pay- 
ment of  which  the  security  was  pledged,  and  the  depository  would  be 
liable  to  the  owner  of  the  collateral  for  any  surplus  remaining.  I 
am  therefore  of  the  opinion  that  the  plaintiff  can  only  recover  the 
$124,000  that  was  due  on  the  notes.  The  fact  that  the  Carnegie  Trust 
Company  is  insolvent,  and  that  for  that  reason  the  amount  of  the  debt 
should  be  increased  in  order  that  the  dividends  may  more  nearly  pay 
the  amount  of  the  deb^  is  an  argument  that  the  plaintiff  should  be  to 
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that  extent  granted  a  preference,  a  right  to  which  it  has  been  finally 
adjudicated  he  is  not  entitled. 

llie  judgment  should  be  afiinned,  with  costs.  Order  filed. 

CLARKE,  P.  J.,  and  McLAUGHLIN  and  SCOTT,  JJ.,  concur. 

I/AUGHIvIN,  J.  (dissenting).  I  am  in  accord  with  the  views  of  the 
majority  of  die  court  to  the  effect  that  the  plaintiff  was  not  precluded 
by  the  fwiner  appeal  herein  from  asserting  the  claim  which  he  now 
presents ;  but  I  am  of  opinion  that  his  claim  is  well  founded,  and  that 
he  was  entitled  to  have  it  established  for  $140,000,  the  entire  amount 
of  the  trust  fund  which  the  Carnegie  Trust  Company  held  in  trust  for 
the  Nineteenth  Ward  Bank,  as  security  for  the  payment  of  the  notes 
which  that  bank  transferred  to  the  plaintiff,  who  thereby  succeeded  to 
the  rights  of  the  Nineteenth  Ward  Bank  with  respect  to  the  security 
of  the  trust  fund.  While  any  part  of  the  notes  remained  unpaid,  the 
cause  of  action  therefor  for  this  trust  fund  vested  in  the  plaintiff, 
and  if  he  should  recover  any  surplus  over  and  above  the  amount  due 
to  him  on  the  notes,  of  course  he  would  hold  it  as  trustee  for  the  mak- 
ers of  the  notes.  I  know  of  no  precedent  for  the  decision  about  to  be 
made,  which,  as  I  view  it,  in  effect  holds  that  collateral  security  is  re- 
leased to  the  extent  of  any  payment  on  the  indebtedness  for  which  it 
is  held  as  security,  and  that  the  cause  of  action  for  the  collateral  thus 
released  thereby  becomes  vested  in  the  plerlgor,  for  manifestly  it  is  no 
concern  of  the  Carnegie  Trust  Company  that  a  payment  of  $16,000 
was  made  on  the  notes  by  the  m^ers.  It  is  conceded  that  the  equi- 
table cause  of  action  which  the  Nineteenth  Ward  Bank,  as  cestui  que 
trust,  had  against  the  Carnegie  Trust  Company,  as  trustee,  became 
vested  in  tiie  plaintiff  as  security  for  the  notes  transferred  to  him.  The 
majority  opinion,  as  I  understand  it,  proceeds  upon  the  theory  that, 
in  so  far  as  the  makers  have  made  payments  on  the  notes,  the  cause 
of  action  against  the  trustee  has  passed  to  them. 

Manifestly,  if  the  makers  had  received  the  proceeds  of  the  discotmt 
of  the  notes,  and  had  delivered  to  the  Nineteenth  Ward  Bank  Secuj:!- 
ties  as  collateral,  the  bank  would  be  entitled  to  hold  those  securities 
until  the  last  cent  owing  on  the  notes  was  paid.  If,  instead  of  deliver- 
ing collateral  to  the  bank,  it  had  been  delivered  to  a  third  party  as  trus- 
tee for  the  benefit  of  the  bank  as  holder  of  the  notes,  the  rule  would 
be  the  same,  and  the  cause  of  action  against  the  trustee  to  reduce  the 
collateral  to  possession  would  vest  in  the  bank  on  default  in  payment 
of  the  notes.  That  is,  in  legal  effect,  this  case;  the  only  difference  be- 
ing that  here,  instead  of  other  collateral  being  delivered  to  the  trustee, 
the  entire  proceeds  of  the  discount  of  the  notes  was  delivered  to  the! 
trustee,  and  it  is  manifest,  I  think,  that  the  trustee  held  the  entire 
amount  for  the  benefit  of  the  holder  of  the  notes  tmtil  the  payment  of 
the  entire  indebtedness  thereon.  The  payment  of  part  of  the  indebted- 
ness by  the  makers  merely  reduces  their  liability,  but  the  security, 
namely,  the  original  proceeds  of  the  notes,  and  the  cause  of  action 
against  the  trustee  therefor,  stand  as  security  for  the  payment  of  the 
notes  in  fulU  and  the  makers  can  recover  no  part  thereof,  either  from. 
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the  Carne^e  Trust  C(«npany  or  fhe  plaintiff  as  the  holder  of  the  notes, 
until  the  entire  indebtedness  is  paid. 

I  therefore  vote  for  reversal,  and  for  the  modification  of  Hie  judg- 
ment, in  accordance  with  these  views. 


(83  Misc.  Rep.  213) 

DE  HART  et  al.  t.  BNRIGHT  et  al. 

(Supreme  Court,  Equity  Term,  Cattaraugus  County.    January,  1916.) 

L  Frauds,  Statute  or  ^9lS8— Mehobaitduk  ow  Lbase — ^BnonroE — Stat- 
ute. 

Kvldrace  In  an  action  to  enjoin  defendants  from  drilling  oil  wells,  etc., 
on  the  ground  tJiat  plaintiffs  were  entitled  to  a  decree  that  the  facts  and 
circumstances  of  the  case  constituted  In  law  and  equity  an  executed  oil 
lease  to  tliem  of  part  of  the  tract,  securing  to  them  the  paramount  and 
exclusive  tight  to  operate  It  for  oil  purposes  on  royalty,  and  that  the 
defendants  were  entitled  merely  to  the  royalty,  held  not  to  show  any 
(wntract,  note,  or  memorandum  thereixf  expressing  the  consideration  In 
writing,  subscrihed  by  the  lessiH-  as  required  by  Real  Property  Isyr 
(Consol.  Laws,  c  150)  §  259,  requiring  such  memorandnm,  etc,  of  leases  of 
realty  for  more  than  (me  year. 

[Ed.  Note.—For  other  cases,  see  Frauds,  Statute  cf,  Cent  IMg.  |8  373- 
876;  Dec.  Dig.  «=9l5&] 

2.  Frauds,  Statutb  ob  ®=>5S — ^Leabe — Memorandum — Statutb. 

While  the  right  to  operate  for  oil  under  a  lease,  contract,  or  other  writ- 
ing or  license  is  dewoed  personal  pn^rty  virtue  of  General  Ccm- 
stnictl<ni  Tmw  (Consol,  Laws,  c.  2^  {  39,  yet  the  perpetual  exclusive  right 
to  operate  lands  oth«r  than  those  occupied  cannot  be  created,  except  as 
provided  by  Real  Property  Lew,  g  259,  making  a  contract  fOT  leasing  for 
longer  than  one  year  void,  unless  it,  or  some  memorandum  thereof  ex- 
pressing the  consideration,  Is  In  writing,  subscribed  by  the  lessor. 

pild.  Note.— For  other  cases,  see  Frauds,  Statute  of,  Cent  Dig.  90, 
91;  Dec.  Dig.  «&=>58.] 

3.  Mines  aitd  Minerals  ^ssES— Lease — LnoTATiONS. 

Where  plalntiflTs*  predecessors,  under  an  agreement  by  the  owner  to 
lease  land  at  cme-elghth  royalty  on  condition  that  the  lessees  shoald  drill 
oil  wells  thereon,  and  that  In  case  of  successful  wells  the  lessees  ^ould 
have  50  more  acres  on  same  terms  and  the  first  chance  to  lease  the  bal- 
ance of  the  property,  drilled  four  wells,  and  their  ownership  thereof  and 
right  to  operate  tUem  were  acquiesced  In  by  the  owner  for  more  than  25 
years,  such  acts  would  be  deemed  to  have  been  In  performance  of  some 
contract  therefor,  and  their  possession  and  continued  operation  of  the 
wells,  with  exclusive  possession  of  the  land  within  a  radlns  of  200  feet 
from  each  well,  would  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Gent  Dig.  142- 
146;  Dec  Dig.  i^52.] 

4.  Costs  4s>32 — ^Pbkvaiuno  Pabtt. 

In  an  action  to  enjoin  defendants  from  drilling  oil  wells,  and  to  estab- 
lish plaintiffs'  right  to  the  exclusive  cqieration  of  part  of  a  tract  in  pos- 
session of  defendants,  where  plaintiffs  failed  in  their  claim  to  the  own- 
ership of  oil  wells  driven  by  defendants,  and  defendants  failed  In  their 
claim  to  superior  rights  In  all  the  land,  costs  would  not  be  awarded. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  fS  10&-132;  Dec. 
D^.  «=»32.] 
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Action  by  Mary  De  Hart  and  others  against  Frank  N.  Enright  and 
others,  to  enjoin  the  drilling  of  oil  wells,  etc.  Complaint  dismissed. 

Allen  J.  Hastings,  of  Olean,  for  plaintiffs. 

George  W.  Cole,  of  Salamanca,  for  defendants  Enright 

John  B.  Richards,  of  Buffalo,  for  defendant  Forman. 

BROWN,  J.  On  September  21,  1889,  defendant  George  V.  Forman 
was  the  owner  of  a  tract  of  land  on  lot  46,  town  of  Carrollton,  Cat- 
taraugus county,  25  chains  wide  north  and  south,  100  chains  long  east 
and  west,  containing  250  acres,  bounded  on  the  south  by  the  state  line, 
and  was  also  the  owner  of  19  acres  on  the  north,  10  chains  wide  east 
and  west,  and  19  chains  long  north  and  soutii,  the  east  boundary  being 
a  continuation  of  the  east  boundary  of  the  250-acre  tract,  all  of  which 
real  estate  was  known  as  the  William  Beardsley  farm,  a  wild,  unim- 
proved, and  unoccupied  tract  of  land.  On  that  day  Mr.  Forman  signed 
and  deUvered  to  J.  M.  Shearon  and  Charles  De  Hart  a  paper  reading : 


"I  hereby  agree  to  lease  60  acres  ot  land  at  one-eighth  {%)  royalty  on  the 
west  of  the  William  Beardsley  farm  near  state  line,  either  north  or  south  of 
said  line,  from  the  tracts  of  land  I  own,  to  J.  M.  Shearon  and  Charles  De 
Hart,  on  condition  that  they  will  commence  and  drill  an  oil  well  thereon. 
In  case  they  are  successful  in  obtaining  oil,  they  shall  have  50  acres  more 
on  same  terms.  .  The  rig  for  said  well  to  be  built  within  30  days,  and  the 
well  to  be  put  down  as  soon  as  practical;  otherwise,  this  agreement  to  be 
utterly  nnll  and  void.  George  T.  Forman. 

"In  case  said  parties  should  obtain  paying  wells,  and  the  balance  of  the 
property  should  prove  to  be  valuable,  I  agree  to  let  them  have  the  first  chance 
to  lease  the  same  at  ita  valoa.  George  V.  Forman." 

Shearon  and  De  Hart  drilled  an  oil  well  on  the  extreme  east  end  of 
the  250-acre  tract  and  about  17  chains  north  of  the  state  line  during 
the  fall  of  1889,  finding  oil  in  paying  quantities.  In  1891  Shearon  and 
De  Hart  assigned  a  one-quarter  interest  in  the  above-mentioned  agree- 
ment or  option  for  a  lease  to  one  John  Denman,  together  with  a  like 
interest  in  an  oil  well  arid  its  fixtures,  etc.,  "now  on  said  lands  and  be- 
longing thereto";  and  on  June  19,  1891,  John  M.  Shearon  assigned  a 
cme-quarter  interest  in  the  above-mentioned  agreement  or  option  for  a 
lease  to  the  said  John  Denman,  together  with  a  like  interest  in  the  oil 
well  and  fixtures  "thereon  situate." 

In  1891  Shearon  and  De  Hart  assigned  a  one-quarter  interest  in  the 
Forman  paper  of  September  21,  1889,  to  Ferdinand  Kreiner,  together 
with  one  oil  well  and  its  fixtures  "on  said  land  and  belonging  thereto" ; 
and  on  Mardi  20,  1892,  the  said  Kreiner  assigned  to  J.  W.  and  T.  E. 
McCray  one-quarter  of  tiie  leasehold  estate  created  by  the  above-men- 
tioned Forman  paper  of  September  ,21,  1889,  together  with  a  like  in- 
terest in  an  oil  weU  thereon  and  a  certain  additional  well  that  had  been 
drilled  by  Shearon,  De  Hart,  and  Kreiner  on  such  leasehold.  This 
last-mentioned  well  had  been  drilled  on  the  easterly  end  of  the  250- 
acre  tract,  about  12  chains  north  of  the  state  line,  and  about  25  chains 
west  of  the  east  end  of  the  tract.  These  two  oil  wells  were  of  small 
production,  yet  were  paying  wells;   one-eighth  of  the  oil  from 
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each  of  them  being  run  into  the  pipe  line  to  the  credit  of  Mr.  Forman 
as  royalty. 

In  this  condition  of  the  title,  De  Hart,  Denman,  and  the  McCrays 
were  in  possession  and  claimed  to  own  two  oil  wells  located  on  the  east 
end  of  ^e  250-acre  tract  under  an  agreement  by  Mr.  Forman  to  lease 
50  acres  off  the  west  end  of  the  tract  at  one-eighth  royalty.  Such  was 
the  situation  in  June,  1894,  when  John  Denman  interviewed  Mr.  For- 
man upon  the  subject  of  the  giving  of  an  oil  lease  as  provided  in  the 
paper  of  September  21,  1889.  Mr.  Forman  stated  to  Denman  tliat  the 
lessees  could  have  all  the  time  they  wanted  to  drill  another  well  or 
two.  After  the  interview  Mr.  Forman  had  prepared  a  lease,  which 
was  dated  back  to  July  10,  1890,  of  75  acres  of  the  east  end  of  the  250 
acres  and  the  19  acres  located  to  the  north  and  east  thereof  to  Denman, 
De  Hart,  and  McCray  Bros,  for  oil  operations,  to  drill  for  and  gather 
all  oil,  etc.,  for  25  years  from  July  10,  1890,  at  one-eighth  royalty,  pro- 
viding for  the  drilling  of  four  wells  a  year.  In  case,  however,  the 
lessees  should  drill  only  one  or  two  or  more  wells,  and  operations  be 
suspended,  then  there  should  be  set  apart  10  acres  next  to  and  adjoin- 
ing each  well  drilled  for  the  lessees,  and  the  balance  of  the  lease  should 
revert  to  the  lessor.  This  proposed  lease  was  never  signed  by  Mr. 
Forman.  He  mailed  it  to  Denman  in  Ohio,  accompanied  by  a  letter 
dated  June  14,  1894,  in  which  he  stated  that  flie  forfeiture  would  not 
be  insisted  upon,  using  tlie  following  langUE^e : 

"You  need  not  leel  anxious  atwat  further  drilling,  unless  you  h&ve  ample 
notice  from  me.** 

Mr.  Forman  also  stated  in  the  letter: 

"I  send  you  herewith  the  lease  in  duplicate  spoken  of  when  here.  •  •  • 
I  would  like  you  to  return  me  the  original  memorandum  for  this  lease,  glT«i 
to  De  Hart  ft  Shearou ;  Inasmuch  as  the  lease  Itself  Is  made  to  a  diffeient 
party,  it  is  proper  I  ghoold  have  it  surrendered." 

It  is  very  evident  itom  the  foregoing  letter  that  the  proposed  lease 
accompanying  it  was  not  to  be  signed  by  Mr.  Forman  until  the  letter 
or  paper  of  September  21,  1889,  was  returned  to  him.  Upon  receipt 
of  the  proposed  lease  and  accompanying  letter  by  Denman,  Denman 
signed  his  name  in  the  appropriate  place  as  one  or  the  lessees  and  mail- 
ed the  proposed  lease  to  the  McCrays  at  Bradford,  Pa.,  who  evidently 
placed  the  same  among  their  private  papers  and  it  was  not  discovered 
imtil  after  this  action  was  commenced  in  1914.  It  is  not  known  wheth- 
er Charles  De  Hart  ever  saw  the  proposed  lease,  and  it  is  not  known 
whether  De  Hart,  Denman,  and  the  McCrays  drilled  any  oil  wells,  re- 
lying upon  or  depending  upon  the  proposed  lease  being  actually  signed 
in  the  future  by  Mr.  Forman.  De  Hart,  Denman,  and  the  McCrays 
did  drill  two  additional  oil  wells  upon  the  250-acre  tract,  each  about 
150  feet  from  the  east  boundary,  one  about  7  chains  and  one  about 
10  chains  north  of  the  south  boundary.  The  fact  that  Demnan  testi- 
fies that  Mr.  Forman  told  him  in  1894  that  "we  would  liave  all  the  time 
we  wanted  to  drill  another  well  or  two,  and  we  drilled  another  well 
or  two,"  is  accepted  as  proof  that  these  two  additional  wells  were 
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drilled  after  the  letter  of  June  14,  1894,  and  the  proposed  lease  was 
sent  to  Mr.  Denman  by  Mr.  Forman. 

From  the  date  of  the  completion  of  the  two  additional  oil  wells  in 
about  1895,  no  other  wells  were  drilled  by  De  Hart,  Denman,  and  the 
McCrays,  and  no  attempts  were  made  by  them  to  operate  any  portion 
of  the  premises  for  oil  purposes,  for  nearly  20  years,  and  no  notice 
was  ever  grvea.  by  Mr.  Forman  requiring  further  drilling.  De  Hart, 
Denman,  and  the  McCrays,  or  their  successors  in  interest,  the  plaintiffs 
herein,  however,  have  continuously  operated  the  four  oil  wells,  deliv- 
ered one-eighth  of  all  oil  produced  therefrom  to  Mr.  Forman,  and 
have  been  in  the  possession  of  such  four  oil  wells  up  to  the  present 
time. 

In  1904  Mr.  Forman  executed  and  delivered  to  Hooker  Bros,  an  oil 
lease  of  the  19  acres  described  in  the  proposed  lease  above  referred  to, 
such  lessees  drilling  two  oil  wells  thereon  more  than  10  years  ago 
without  any  objection  on  the  part  of  De  Hart,  Denman,  and  the  Mc- 
Crays; and  Ml  April  4,  1911,  the  defendants  purchased  the  lease  and 
the  two  oil  wells  of  Hooker  Bros.  On  June  22,  1911,  Mr.  Forman 
conveyed  by  quitclaim  deed  to  the  defehdants  "all  the  crude  oil,  petro- 
leum, gas,  mineral,  and  other  rights  that  I  possess  in  or  under  the  sur- 
face of"  the  250  and  19  acre  tracts  above  referred  to,  "subject  to  any 
lease  for  oil  and  gas  purposes  heretofore  made  by  the  said  George  V. 
Fcnman  covering  any  portion  of  the  said  above  described  premises." 
At  the  time  of  and  prior  to  this  last-mentioned  conveyance  the  book- 
keeper of  Mr.  Forman  exhibited  to  the  defendants  a  book,  kept  by  him 
relative  to  the  250-acre  tract,  wherein  it  was  written : 

"East  76  acres  of  above  tract  leased  to  De  Hart  &  S.^  fnnn  wblcb  O.  V.  F. 
recelres  a  royalty  ot  one-eigbth." 

The  said  bookkeeper  stated  to  the  defendants  that  there  could  be  no 
lease  found  executed  to  the  plaintiffs  or  their  predecessors  in  interest, 
and  there  was  no  such  lease  on  record.  Thereafter  the  defendants 
called  upon  the  plaintiff  De  Hart,  inquired  as  to  what  rights  the  plain- 
tiffs had  to  operate  their  four  oil  wells  for  oil  and  was  shown  a  copy 
of  the  paper  of  September  21,  1889,  and  told  that  the  plaintiffs  claimed 
under  it.  Thereafter,  and  on  or  about  April,  1913,  the  defendants  lo- 
cated and  drilled  an  oil  well  384  feet  to  the  east  of  the  first  well  drilled 
by  the  plaintiffs'  predecessors  in  interest,  and  commenced  tlie  drilling 
of  a  second  well  more  than  400  feet  to  the  northeast  of  the  said  first 
well  drilled  by  plaintiffs'  predecessors  in  interest,  when  the  plaintiffs 
commenced  this  action,  alleging  that  upon  execution  and  delivery  of 
the  paper  of  September  21,  1889,  the  said  Shearon  and  De  Hart  en- 
tered upon  the  premises  therein  described  and  drilled  two  oil  wells, 
complying  with  the  conditions  of  such  paper,  in  good  faith  believing 
that  Mr.  Forman  would  execute  a  formal  oil  lease  of  the  100  acres  to 
them,  that  the  said  Forman  refused  to  make  such  lease,  that  Uie  de- 
fendants purchased  such  oil  rights  with  full  knowledge  of  plaintiffs' 
rights,  had  been  forbidden  to  drill  for  oil  on  said  premises,  and  de- 
manded judgment  that  plaintiffs  be  adjudged  to  be  the  owners  of  the 
oil  ri^t  in  tiie  100  acres,  that  defendant  Forman  be  a»npelled  to  exe- 
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cute  an  oil  lease  to  them  of  100  acres,  and  that  defendants  be  restrained 
from  further  operations  for  oil  on  said  premises. 

After  the  defendants  had  answered,  denyii^  that  plaintiffs  acquired 
any  rights  under  the  paper  of  September  21,  1889,  to  the  premises  on 
which  the  four  oil  wells  drilled  by  plaintiffs'  predecessors  in  interest 
were  located,  the  plaintiffs  evidently  then  discovered  the  existence  of 
the  proposed  lease  of  June  14,'  1894,  for  they  later  procured  an  order 
permitting  an  amendment  of  the  complaint,  alleging  as  a  second  cause 
of  action  the  execution  and  delivery  by  defendant  Forman  to  Denman, 
De  Hart,  and  the  McCrays  of  an  oil  lease  of  said  premises  at  one- 
eighth  royalty  which  was  intended  by  said  Forman  to  be  performance 
of  the  said  agreement  of  September  21,  1889,  and  that  plaintiffs  and 
their  predecessors  in  interest  had  been  in  open  possession  of  said  prem- 
ises, producing  oil  therefrom,  and  deliverii^  royalty  thereof  to  de- 
fendants. 

The  contention  of  the  plaintiffs  is  tliat  they  are  entitled  to  a  judg- 
ment decreeing  that  the  facts  and  circumstances  of  the  case  constitute 
in  law  and  in  equity  an  executed  oil  lease  to  them  of  the  east  75  acres 
of  the  250-acre  tract,  securing  to  them  the  paramount  and  exclusive 
right  to  operate  the  same  ior  oil  purposes  at  one-eightii  royalty ;  that 
the  defendants  are  entitled  simply  to  sucli  royalty;  tiiat  the  driUing  of 
the  four  oil  wells  by  plaintiffs'  predecessors  in  interest  secured  the 
exclusive  right  to  occupy,  not  only  sufficient  land  surrounding  each 
well  to  reasonably  operate  the  well,  but  also  the  right  to  all  of  the  75 
acres. 

[  1  ]  It  is  quite  satisfactory  to  be  able  to  reach  a  conclusion  that  the 
plaintiffs  are  n|^tfully  and  equitably  entitled  to  the  four  oil  wells  they 
possess  and  operate,  together  with  the  exclusive  possession  of  the 
adjacent  land  diereto  within  a  radius  of  200  feet,  restricting  their 
future  operations  to  the  oil  wells  already  drilled.  Performance  of  any 
kind  of  a  contract  that  can  be  spelled  out  of  all  the  facts  will  give 
them  those  wells.  It  is  a  far  different  matter,  however,  to  under- 
take to  work  out  a  theory  which  will  be  in  harmony  with  law  and 
equity,  whereby  plaintiffs  can  be  awarded  possession  of  the  oil  wells 
drilled  by  the  defendants,  as  well  as  possession  of  the  entire  east  75 
acres  of  the  250-acre  tract.  The  objections  to  such  a  theory  cannot 
be  overcome.  Hie  paper  of  September  21,  1889,  has  no  reference 
whatever  to  the  east  75  acres  of  the  250-acre  tract;  it  refers  solely  to 
the  west  50  acres ;  there  never  was  a  well  drilled  on  the  west  50  acres, 
so  as  to  entitle  the  holders  of  the  paper  to  a  second  50  acres.  If  it 
was  intended  that  the  proposed  lease  of  June  14,  1894,  was  to  be  in 
fulfilhnent  of  the  option  of  September  21,  1889,  that  intention  was 
rendered  ineffectual  by  tlie  fact  that  the  proposed  lease  was  never 
signed  by  the  owner  of  the  fee. 

To  hold  that  an  oil  lease  can  be  adjudged  to  have  been  executed, 
so  as  to  create  an  exclusive,  permanent,  and  definite  tenure  of  lands 
beyond  the  narrow  limits  of  actual  occupation  and  possession,  with- 
out actual  signing,  would  be  to  ignore  the  plain  provisions  of  the 
Real  Property  Law  applicable  to  such  instruments.  Section  259  of 
that  law  provides  that  a  contract  for  the  leasing  for  a  longer  period 
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than  one  year  of  any  real  property  is  void  unless  the  contract  or  some 
note  or  memorandum  thereof  expressing  the  CMisideration  is  in  writ- 
ing, subscribed  by  the  lessor.  There  has  been  no  proof  offered  of 
any  compliance  with  the  requirements  of  this  provision.  Whatever 
writing,  subscribed  by  defendant  Forman,  there  has  been  produced 
has  reference  to  lands  more  than  one-half  mile  to  the  west  of  the  lands 
in  controversy.  If  it  be  claimed  that  the  letter  of  September  21,  1889, 
the  letter  of  June  14,  1^4,  the  proposed  lease  accompanyii^  the  last- 
mentioned  letter,  the  drilling  of  the  four  wells  upon  the  east  end  of 
the  250-acre  tract,  the  acceptance  of  the  one-eighth  royalty  by  Mr. 
Forman  from  the  four  oil  wells,  the  entry  in  the  books  of  Mr.  For- 
man, in  about  1910,  that  the  east  75  acres  of  the  250-acre  tract  had 
been  leased  to  De  Hart  and  Shearon,  constitutes  an  executed  oil  lease 
for  the  75  acres,  providing  that  the  drilling  of  one  or  four  oil  wells 
thereon  shall  hold  and  effectually  tie  up  the  whole  75  acres,  the  an- 
swer is  that  there  has  been  no  proof  whatever  of  such  an  important 
and  vital  provision. 

Whatever  proof  there  is  upon  the  subject  of  how  much  land  can 
be  claimed  by  the  drilling  of  each  well  is  limited  to  the  provision  in 
the  proposed  lease  that  each  well  shall  hold  ten  acres.  Even  that  pro- 
vision was  not  known  to  any  party  to  this  action  until  the  summer 
of  1915,  years  after  the  leasing  by  Mr.  Forman  to  Hooker  Bros,  of 
the  19  acres,  and  some  time  after  the  defendants  had  drilled  their  wells 
that  the  plaintiffs  now  claim  to  own.  If  it  be  said  that  the  exhibiting 
to  the  defendants,  before  their  purchase,  of  the  entry  in  Mr.  Forman's 
book  that  the  east  75  acres  of  the  250i^acre  tract  had  been  leased  to 
De  Hart  and  Shearon  was  notice  to  defendants  that  there  was  then 
in  existence  a  valid  lease  securing  the  whole  75  acres,  the  answer  is 
that  there  was  no  such  lease  in  existence.  The  entry  in  Mr.  Forman's 
book  had  reference  to  transactions  in  1889  to  1894.  For  17  years 
there  had  been  no  further  operations  for  oil,  except  the  pumping  of 
the  four  wells.  No  attempt  had  been  made  to  further  drill  the  prop- 
erty. The  plaintiffs  had  acquiesced  in  the  right  of  Mr.  Forman  to 
lease  to  Hooker  Bros,  the  19  acres,  a  part  of  the  lands  described  in 
the  proposed  lease.  Such  acquiescence  by  the  plaintiffs  in  1904  in 
the  assumption  by  Mr.  Forman  of  the  right  to  lease  the  19  acres  is 
some  evidence  that  they  recognized  his  right  to  convey  the  oil  right 
in  the  balance  of  tiie  94  acres,  excepting  what  land  was  reastmabiy 
needed  for  the  operation  of  the  four  oil  wells,  and  is  some  evidence 
of  the  abandonment  by  the  plaintiffs  of  all  claim  thereto  under'  the 
paper  of  September  21,  1889,  or  the  transactions  which  they  now  claim 
institute  an  executed  lease  of  the  75  acres. 

[2]  While  it  is  true  that  the  right  to  operate  for  oil  under  a  lease, 
contract,  or  other  right  or  license  to  operate  for  oil  shall  be  deemed 
personal  property  by  virtue  of  section  39  of  the  General  Construction 
Law,  yet  it  has  never  been  held  that  the  perpetual,  exclusive  right  to 
operate  lands  other  than  those  occtipied  could  be  created,  except  as 
provided  by  section  259  of  the  Real  Property  Law.  The  drilling  of 
the  four  oil  wells  did  not  create  the  right  to  exclusively  possess  the 
entire  50, 75, 94,  or  100  acres  of  the  Beardsley  farm,  whichever  of  these 
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parcels  plaintiffs  may  claim.  There  has  been  proved  no  contract  to 
this  effect.  In  the  absence  of  proof  of  the  creation  of  the  right  to 
operate  the  entire  tract  of  75  acres  in  accordance  with  the  requirements 
of  section  259  of  the  Real  Proper^  Law,  the  finding  must  be  that  the 
plaintiffs  are  not  the  owners  of  the  oil  wells  drilled  by  die  defendants, 
and  are  not  entitled  to  possess  the  entire  75  acres  and  to  restrain  de- 
fendants from  operating  thereon. 

[3]  While  the  statute  of  limitations  has  run  against  the  claim  for 
a  specific  performance  of  an  alleged  contract  to  lease,  founded  upon 
the  paper  of  September  21,  1889,  and  all  the  facts  and  circumstances 
established,  yet  it  can  equitably  and  reasonably  be  held  that  the  plain- 
tiffs should  be  permitted  to  continue  the  operation  of  the  four  oil  wells 
drilled  by  them,  retain  what  oil  they  will  produce,  less  one-eighth 
thereof  as  royalty  to  the  defendants,  exclusively  possessing  for  such 
purpose  all  the  land  within  a  radius  of  200  feet  from  each  well ;  that 
such  operation  of  such  oil  wells  continue  plaintiffs  as  long  as  oil 
is  produced  in  paying  quantities,  and  be  limited  to  the  four  oil  wells 
already  drilled;  that  upon  abandonment  of  such  oil  operaticms  the 
plaintiffs  be  permitted  to  remove  their  fixtures  and  appurtenances, 
and  for  the  purpose  of  such  operation  and  removal  plaintiffs  have 
ingress  to  and  egress  from  said  premises.  The  plaintiffs  having  drill- 
ed these  four  wells,  their  ownership  of  tiie  same  and  the  right  to 
operate  havii^  been  acquiesced  in  by  the  owner  of  Ae  fee  for  more 
than  25  years,  their  acts  must  be  deemed  to  have  been  in  performance 
of  some  contract  therefor,  and  their  possession  thereof  will  not  be 
disturbed. 

[4]  The  plaintiffs  failing  to  establish  title  to  the  right  to  exclusive- 
ly operate  any  of  the  250-acre  tract  in  the  possession  of  the  defend- 
ants, and  failing  in  their  claim  to  the  ownership  of  the  oil  wells  drilled 
by  the  defendants,  would  be  subject  to  costs  of  this  action,  were  it 
not  for  the  fact  that  the  defendants  in  their  answer  denied  plaintiffs' 
right  to  the  four  wells  and  demanded  judgment  that  the  defendants' 
rights  in  all  the  lands  in  controversy  were  superior  to  those  of  the 
plaintiffs.  Neither  party  succeeding  upon  the  issues  raised  by  the 
pleadings,  costs  are  not  awarded. 

The  complaint  will  be  dismissed  as  agamst  defendant  Forman,  with- 
out costs.  • 


GILL  T.  JAMAICA  BAT  MFQ.  CO.  et  aL 
(Supreme  Conrt,  Appellate  Divislmi,  Secmid  D^rtment   January  14,  1916.) 

1.  I^uD  <g=»ll — ^AoTiona — ^Matteb  or  Opinion. 

Statements  as  to  matters  of  opinion,  which  subsequently  prove  false, 
furnish  no  basis  for  actionable  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent  Dig.  85  12,  13 ;  Dec.  Dig. 
®=>11.] 

2.  Witnesses  ^^ISS^^,  New,  vol.  9  Key-No.  Series — Tbstimoht  or  Statb- 

MENT  OP  Decedent — Effect.. 

In  an  action  against  a  corporation  to  cancel  an  agreement  whereby 
bonds  of  plaintiff  were  loaned  to  defendant,  on  the  ground  that  the  loan 
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vaa  pnx^ared  thronifb  fraud,  teBtUmmy  by  plalnttC  ber  huAnnd,  and 
son  as  to  mlsrepresentatlras  made  by  a  corporate  agent  cwcernlng  the 
transaction  held  not  to  warrant  jndjrment  against  the  corporation,  under 
the  rule  that  testimony  as  to  statements  made  by  a  person  now  dead 
must  be  recetved  with  cantlon ;  the  agait  having  died  before  salt, 

3.  COBPORATIONS  *=>189 — ACTIOHS — ^EVIDKWCB— SUFITCIENOT. 

In  snch  action,  evidence  held  lusoffld^t  to  show  the  fraud. 
[Ed.  Note.— For  other  cases,  see  Corporations,  Gent  Dig.  ||  706-722 ; 
Dec.  Dig.  «=»189.] 

4.  Pbxhoifai.  ANn  Aozkt  «=»137— Estopevil  to  Dknt  AuTBobtit  or  Aoent. 

Where  plaintiff,  who  claimed  that  the  corporate  defendant  Induced  her 
by  fraud  to  loan  to  it  bonds,  did  not,  on  making  demand  on  the  corpora- 
tion for  return  of  the  bonds,  assert  that  her  agent  was  without  authority 
to  consent  to  the  loan,  she  Is  estopped  to  set  np  the  agent's  want  of  au- 
thority in  a  suit  several  years  later. 

[£d.  Note.— For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  H 
492-494 ;  Dec.  Dig.  €sr137.] 

6.  PBtNcxFAi,  Ann  Agsht  «=:»116— ADTHosnr  or  Aaxirr— Sscbbt  iNSTBtrc- 

XtONS. 

Where  plaintiff  delivered  to  her  agent  possession  of  bonds,  and  gave 
DO  notice  that  bis  antborlty  was  limited,  secret  Instructions  to  the  agent 
are  not  binding  on  third  persons. 

[Ed.  Note.— For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  SS 
377,  377% ;  Dec.  Dig.  «=3ll6.3 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  Carrie  Gill  against  the  Jamaica  Bay  Manufacturing  Com- 
pany and  others.  From  a  judgment  for  plaintiff,  and  from  the  judg- 
ment as  resettled,  the  defendant  Manufacturing  C(»npany  appeals, 
while  the  defendants  Swain  and  Chamberlin  appeal  from  the  judgment 
in  so  far  as  it  failed  to  direct  a  dismissal  of  the  ccmiplaint  as  to  them. 
Judgment  reversed  and  remanded. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR.  MILLS,  and 
RICH,  JJ. 

William  S-  Maddox,  of  New  York  City,  for  appellants. 
J<u:ob  S.  Rosenthal,  of  New  York  City,  for  respondent 

JENKS,  P.  J.  This  judgment  represents  the  value  of  certain  cou- 
pon bonds  payable  to  bearer,  issued  by  the  defendant  corporation. 
These  bonds  are  part  of  a  number  of  bonds  lent  to  that  corporation 
tinder  an  agreement  executed  by  several  bcmdholders  (who  were  also 
stockholders)  with  the  corporation.  Hie  plaintiff's  husband,  T.  Gill, 
was  a  party  to  the  agreement.  The  plaintiif  complains,  cm  the  equity 
side  of  the  court,  that  she  was  induced  to  deliver  the  bonds  by  the 
fraudulent  representations  of  Stillings,  the  secretary  of  the  defend- 
ant corporation,  and  that  the  failure  to  return  the  bonds  or  their  equiv- 
alent was  attributable  to  the  collusion  and  fraud  of  the  corporation  in 
concert  with  the  other  defendants.  The  defendants  pleaded  the  gen- 
eral issue.  The  referee  decided  that  the  said  agreement  was  secured 
fraud,  that  the  plaintiff  did  not  ratify  the  agreement,  that  it  should 
be  canceled  and  annulled,  ^at  the  personal  defendants  had  combined 
trough  their  control  of  the  defendant  corporation  to  prevent  pay- 
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ments  of  the  proceeds  of  the  bonds  to  the  plaintiff,  and  tfiat  there  was 
due  to  her  $5,000  from  the  corporation.  Thereupon  a  OMMjey  judg- 
ment only,  and  against  the  coxporatson  wdy,  was  entered.  The  de- 
fendants appeal. 

Thomas  Gill,  the  husband  of  tiie  plaintiff  and  a  stockholder  in  the 
cmporation,  attended  a  meeting  on  October  26,  1909,  at  the  <rfBce  of 
Stillings.  There  were  present  StilUngs,  Corey,  Sw^n,  and  Chamber- 

Hn,  all  bondholders.  An  agreement  prepared  by  the  counsel  for  the 
defendant  corporation  was  presented,  and  the  various  persons  present, 
including  Thomas  Gill,  signed  it.  Thomas  Gill  testifies  that  befwe 
signing  it  he  inquired  of  Stillings,  "What  is  this  all  about.  Bill  ?"  and 
Stilltngs  answered,  "It  is  just  as  I  told  you,  Tom ;  I  am  signing  the 
same  thing  mysdf/'  wher^m  Gill,  without  reading  the  paper,  signed 
it,  together  with  flie  others  present.    The  agreement  is  as  follows: 

"MemoraDdnm  of  Agreement  made  October  28,  1909,  between  the  Jamaica 
Bay  Maonfactaring  Company,  a  corporation  organized  under  ttae  laws  of  the 
state  of  New  York  (berelnafter  called  the  company)  and  the  several  holders 
of  the  twnda  of  the  sold  corporation  who  shall  l&id  the  same  to  the  OKnpany 
pnrsoant  to  this  agreemrat  and  who  are  hereinafter  called  the  bondholders. 

"The  eranpany  is  in  need  of  additional  capital  to  be  used  in  the  enlai^ 
ment  of  Its  plant,  the  purchase  of  new  machlnerj*,  and  the  payment  of  eilst- 
tog  debts.  It  is  considered  by  the  l>ondholders  that  it  is  not  wise  to  increase 
the  stock  capitalization  of  the  company.  Each  of  the  b<xidholda^  who  be- 
comes a  party  hereto  Is  ttae  owner  of  capital  stock  in  the  company  equal  to 
or  exceeding  tn  value  the  amoont  of  bonds  held  by  blm.  FV>r  the  parpoee  of 
raising  mouey  for  tlie  company,  so  as  to  enlarge  Its  business  and  thus  in- 
crease the  chances  of  added  value  to  the  stock,  each  of  the  bondholders  who 
executes  this  agreement  is  willing  to  lend  the  company  certain  of  his  bonds, 
without  interest,  as  hereinafter  set  forth. 

"Now,  in  craiflideration  of  the  premises  and  of  tlie  sum  of  91  by  each  party 
hereto  to  the  other  in  band  paid,  It  is  agreed: 

"(1)  Sacb  of  the  bondholders  signing  this  agreement  agrees  to  lend,  and 
does  slmultaneonsly  with  the  execution  hereof  lend,  to  the  company  the  num- 
ber of  its  corporate  bonds  now  held  by  him  which  Is  set  opposite  bis  signa- 
ture hereto. 

"(2)  It  Is  understood  and  agreed  that  the  company  shall  have  the  right  to 
pledge  the  said  bonds  so  lent  to  it  as  security  for  ttae  loan  of  money  or  as 
security  for  the  payment  ot  any  debt  incurred  or  the  pOTfonnance  of  any  con- 
tract made  by  It ;  and  ttae  company  has  the  further  right,  If  in  the  Judgment 
of  the  lK>ard  of  directors  it  Is  in  the  company's  Interest  to  do  so,  to  sell  any 
of  the  bonds  bo  lent  to  it  at  such  price  as  the  board  of  directors  shall  deem 
adequate. 

"(3)  The  said  loan  of  bonds  Is  for  an  IndeBolte  term,  and  the  company 
agrees  to  return  the  same  to  the  twndholders,  lending  them  only  when  and 
88  the  board  of  directors  by  a  majority  vote  shall  determine  that  the  finan- 
cial situation  of  the  company  is  such  tbat  it  may  safely  and  prudently  return 
the  bonds  or  some  part  thereof,  or  repay  the  value  as  hereinafter  provided. 

"(4)  The  loan  of  tHmds  being  without  Interest,  the  bondholders  hereby  waive 
13ie  paymoit  of  all  conpom  attached  to  ttae  Ixmds  maturhig  during  the  time 
of  the  loan. 

"(5)  The  company  may  at  any  time  before  the  return  of  the  bonds  and  up- 
on the  vote  of  a  majority  of  the  board  of  directors  pay  to  any  Iwndholder, 
party  to  this  agreement,  the  value  of  the  bonds  or  any  part  of  them  lent  by 
him  at  par,  which  payment  shall  be  accepted  as  fall  value  for  the  bonds  and 
as  a  satlsfactitm  aud  discharge  of  the  loan  to  the  extent  of  the  bmids  so 
paid  for. 

"(6)  This  agreemeut  binds  and  benefits  the  parties,  their  representatives, 
and  asslgas." 
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The  alleged  fraud  and  deceit  of  Stillin|fs  is  that  Stilling  theretofore 
had  told  GiU  and  his  wife,  this  plaintiff,  that  the  bonds,  if  lent,  would 
be  returned  to  the  lender  within  a  year  or  a  year  and  a  half,  which 
was  in  contradiction  of  the  third  clause  of  the  said  agreement.  In 
other  words,  when  Stillings  said  at  the  meeting,  "It  is  just  as  I  told 
you,"  he  thereby  intended  that  Gill  ^ould  believe  that  the  agreement 
provided  that  the  bonds  would  be  returned  within  one  year  or  one 
year  and  a  half. 

Of  course,  so  far  as  the  fraud  in  procuring  the  bonds  under  this 
a^een^ent  is  ctmcemed,  it  depends  primarily  both  upon  proof  that 
Stillings  said  these  words  or  tiieir  equivalent,  articulated  with  proof 
that  Stillings  had  theretofore  stated  that  die  bonds,  if  lent,  would  be 
returned  in  a  year  or  in  a  year  and  a  half.  I  put  aside  the  questions 
of  the  authority  of  Stillings  to  represent  the  corporation  if  he  made 
such  statements,  and  as  to  the  finality  and  exclusiveness  of  the  writ- 
ten agreement. 

The  agreement  was  executed  and  the  bonds  were  lent  both  in  Octo- 
ber, 19C9,  Consequently  the  "year"  expired  in  October,  1910,  and 
the  "year  and  a  half"  in  April,  1911.  The  plaintiff  and  her  husband, 
Thomas  Gill,  testify  tiiat  at  the  end  of  the  year,  and  all  within  a  year, 
they  made  several  demands  for  the  bonds,  both  upon  Stillings  and 
the  defendants,  all  in  vain,  and  that  she  and  her  husband  were  put  ofi 
by  pleas  for  patience  and  by  statements  that  the  corporation  was  not 
in  a  financial  condition  to  respond. 

Stillings  died  in  July,  1911,  ot  six  or  seven  months  after  these  al- 
leged demands.  This  action  was  not  begun  imtil  July,  1914,  three 
years  after  Stillings'  death. 

[1,2]  The  plaintiff  would  establish  that  Stillings  made  these  prior 
statements  solely  by  her  testimony,  that  of  her  husband,  and  that  of 
her  son.  Thus  the  plaintiff,  interested  in  the  event,  and  her  witnesses, 
who  are  naturally  biased,  control  the  evidence,  for  Stillings  is  dead. 
Proof  by  oral  statements  of  one's  adversary  is  in  its  nature  ccnnpara  ■ 
lively  unsatisfactory.  And  the  proof  in  this  case  is  of  oral  statements 
of  him  who  is  dead.  In  Lea  v.  Polk  County  Copper  Co.,  21  How.  504, 
16  L.  Ed.  203,  the  court  say : 

"And  courts  of  justice  lend  a  very  unwUIlng  ear  tq  statements  of  what 
dead  men  had  said.** 

In  Piffet's  Succession,  37  La.  Ann.  871-873,  it  is  said: 

"The  narration  of  couTersatlons  correctly  Is  the  most  difficult  feat  of  mem- 
ory and  of  expression,  and  of  aU  evidence  the  narration  of  a  witness  at  his 
conversation  with  a  dead  person  Is  esteemed  in  justice  the  weakest" 

See,  too,  Lehigh  Coal  &  Navigation  Co.  v.  Central  R.  R.  Co.,  41  N. 
J.  Eq.  167,  3  Atl.  134;  Crouch  v.  Hooper,  16  Beavan,  182-186.  The 
reason  is  not  far  to  seek.  The  witness  has  no  fear  of  direct  contradic- 
tion by  the  other  party  to  the  conversation,  and  as  against  him  there 
is  no  chance  of  explanation.  Nothing  can  be  said  by  the  other  party 
that  recalls  to  the  witness  the  circumstances  which  attended  the  state- 
ments, and  &ere  is  no  opportunity  to  check  exaggeration,  or  to  suggest 
the  exact  statements  by  way  of  correction.   The  rule  enunciat^l  in 
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Rosseau  v.  Rouss,  180  N.  Y.  116,  72  N.  E.  916,  and  like  cases,  is  made 
for  the  reason  that  such  contracts  are  easily  fabricated  and  "hard  to 

disprove,  because  the  sole  contracting  party  on  one  side  is  always 
dead."  See  Taylor  v.  Higgs,  202  N.  Y.  65-69,  95  N.  E.  30.  Thus 
Woodruff,  J.,  writing  for  the  court  in  Card  v.  Card,  39  N.  Y.  317,  319, 
says  of  the  restriction  of  the  statute  which  is  now  section  829  of  the 
Code  of  Civil  Procedure : 

"The  restriction  in  question  Is  Intended  to  prevent  the  party  from  testify- 
ing to  the  personal  act,  declaration,  or  conversation  of  the  deceased.  These 
are  niattera  which,  If  be  were  living,  he  might  explain,  qualify,  or  contra- 
dict- 
As  to  these  alleged  prior  statements  of  StilHngs,  it  is  somewhat  sig- 
nificant that,  in  a  complaint  that  pleads  evidence  to  an  unusual  extent, 
the  plaintiff  complains  three  times  that  the  statements  were  made  to 
her  husband  and  by  him  communicated  to  her,  but  never  that  they 
were  made  directly  to  her,  so  she  saw  fit  to  amend  her  complaint  at 
trial  to  conform  to  her  proof.  The  plaintiff  testifies  that  the  statement 
was  made  first  to  her  at  a  Yacht  Club  house  in  1909,  when,  after  some 
conversation,  she  said  to  Stillings,  "If  I  would  loan  you  tlie  bonds, 
when  would  I  get  them  back!*"  and  Stillings  answered,  "Why,  Mrs. 
Gill,  in  a  year  or  a  year  and  a  half  sure,  without  interest;"  that  a  week 
after,  at  her  house,  Stillings  said  "that  if  I  loaned  him  the  bonds  he 
would  return  them  in  a  year  or  iti  a  year  and  a  half  without  interest." 
Although  Thomas  Gill,  on  his  direct  examination,  testifies  to  the  con- 
versation at  the  clubhouse,  he  but  says  that  Stillings  then  said  "the 
company  was  perfectly  solvent,  that  it  was  only  a  temporary  loan,  that 
\fre  would  get  the  bonds  back — if  not  the  bonds,  an  equivalent  of  the 
bonds."  But  he  does  not  testify  that  Stillings  said  that  they  would  get 
back  the  bonds  in  a  year  or  a  year  and  a  half.  He  also  testifies  that 
he  and  his  son  were  present  when  Stillings  came  to  the  house,  evidently 
the  occasion  referred  to  by  the  plaintiff,  and  although  tlie  witness  was 
asked  to  tell  everything,  he  does  not  mention  the  statement  as  to  the 
return  of  the  bonds  in  a  year  or  a  year  and  a  half.  But,  furtiier  on, 
after  he  had  been  asked  the  direct  question  whether  any  represmtations 
were  made  or  conversation  had  with  him  and  the  plaintiff  as  to  whether 
the  bonds  were  to  be  kept  absolutely  or  to  be  returned,  he  answers, 
"Why  they  were  to  be  returned  within  a  year  or  a  year  and  a  half," 
and  that  this  was  said  to  him  "five  different  times,  before  I  delivered 
the  bonds.'*  Upon  his  redirect  examination  he  was  asked: 

"\^^len  stillings  came  to  your  home,  and  when  you  saw  StiUings  at  the 
Jamaica  Bay  Club,  as  you  have  testified  in  chief,  in  the  presence  of  your 
wife,  did  StllliDgs  malte  any  other  representations  that  the  bonds  would  be 
returned  within  a  year  or  a  year  and  a  half?  A.  He  said  we  were  to  get  the 
bonds  hack,  or  an  equivalent  to  the  bondbs,  at  that  time." 

Plaintiff's  son,  when  testifying,  was  within  3  months  of  19  years  of 
age.  He  testifies  to  interviews  in  the  summer  of  1909,  when  he  was 
about  13  years  old.  He  recalls  the  interview  at  the  Yacht  Club  be- 
tween Stillings  and  his  mother,  and  upon  the  requir^ent  to  give  Still* 
ings'  words  as  well  as  he  can,  he  testifies: 
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"Ifr.  StUUngB  said  to  my  mother,  Hr.  StUUngs  Bsked  my  mother— wont 
fliat  do — to  loan  talm  honda,  for  the  company  needed  some  capital  to  make 
some  repairs  and  to  enlarge  the  plant,  and  he  represented  that  these  bonds 
woQld  be  given  beck,  or  their  money  valne,  within  a  year  or  18  montba  at  the 
most,  and  the  company  was  very  solvent.  Q.  That  the  ctmipany  was  what? 
A.  The  company  was  solvent;  they  had  a  standing  capital. 

"By  Mr.  Maddox:  Q.  They  had  a  what?  A,  They  had  a  capital;  a  sur- 
plus; a  surplus. 

"By  Mr.  Maddoz:  Q.  A  standing  caidtal  and  surplus,  you  say?  A.  Yes. 
And  they  had  a  surplus  ot  mon^,  uid  they  only  needed  this  mon^  for  the 
enlargemmt  oi  the  plant,  and  he  thoo^t  that  the  idea  of  loaning  the  bonds 
was  very  good,  as  he  was  loaning  some  txHids  himself,  as  were  other  bond- 
holders." 

He  was  also  present  at  anotiier  interview,  and  testified  that  Stillings 
said: 

"Be  wished  to  get  the  bonds,  to  get  the  loan  ot  the  bonds  from  my  mother, 
and  he  said,  be  repeated,  that  Uie  bonds  would  be  repaid  within  a  year.  He 
made  that  very  emphatic." 

He  was  also  present  at  other  interviews^  but  at  none  where  StilHngs 
is  alleged  to  have  made  the  representations.  It  is  hard — I  do  not  say 
incredible — ^to  credit  that  a  witness,  in  recalling  a  conversation  held  at 

a  casual  meeting  between  other  persons,  heard  by  him  as  a  lad  of  13, 
can  testify  that  he  then  heard  and  has  ever  held  fast  in  his  memory 
until  six  years  afterwards  such  expressions.  We  need  not  conclude 
nor  think  that  these  witnessies  are  guilty  of  deliberate  lying.  The  im- 
portance of  this  proof  seems  to  be  fully  understood  by  the  witnesses. 
Thus,  when  Thomas  Gill  was  asked  by  the  referee,  "Was  there  any 
talk  between  you  at  all  at  the  time  she  gave  you  the  bonds  to  be  given 
up?"  the  witness  answered,  "Yes;  she  said,  'We'll  get  the  bonds  back 
in  a  year  and  a  half,  and  you  might  as  well  let  them  have  them  for  that 
length  of  time;"  and  again,  when  plaintiff  was  asked: 

"Did  you  give  yonr  husband  any  instructions,  when  yon  gave  him  the 
bonds,  what  to  do  with  them?  A.  Tes,  sir;  he  must  promise  to  have  Mr. 
StilUngs  to  promise  that  I  will  get  them  back  in  a  year  or  a  year  and  a  half." 

This  constant  reiteration  might  seem  suspicious,  and  not  to  the 
hypercritical  alone.  And  if  the  witnesses  are  correct,  Stillings'  state- 
ments were  made  in  series.  It  is  possible,  nay  probable,  that  the  length 
of  the  proposed  loan  was  discussed.  The  Gills  and  Stillings  were  alike 
interested  in  thi9.going  concern.  They  appear  to  have  been  on  friendly, 
if  not  intimate,  terms.  These  witnesses  do  not  pretend  to  say  that 
Stillings  said  that  there  would  be  a  fixed  time  for  the  return  of  the 
bonds,  but  only  that  they  would  be  returned  in  a  year  or  a  year  and  a 
half.  They  do  not  pretend  to  say  that  Stillings  said  that  this  term 
would  be  stated  in  any  agreement  According  to  them,  Stillings'  state- 
ment was  indefinite.  The  parties  knew  that  tiie  purpose  of  the'  loan 
was  to  further  the  business  of  the  corporation.  Success  and  the  meas- 
ure of  success  were  of  the  future.  Stillings  naturally  could  not  state 
exactly  when  the  bonds  could  be  returned.  On  the  other  hand,  it  was 
natural  that  he  should  express  his  opinion — ^his  forecast.  But  a  mere 
matter  of  opinion,  isolated  and  stated  as  such,  is  not  a  basis  for  action- 
able fraud.   Hickey  v.  Morrell.  102  N.  Y.  454,  463,  7  N.  E.  321,  55 
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Am.  Rep.  824.  But  it  would  be  natural  for  an  interested  or  a  biased 
witness,  convinced  of  the  justice  of  a  claim  to  regain  the  plaintiff's 
own  property,  to  convince  himself  that  what  was  merely  an  opinion 
was  a  positive  representation,  and  thus  to  strip  the  expression  of  any 
features  of  judgment  or  of  belief,  and  to  leave  it  as  a  positive  asser- 
tion whereby  the  plaintiff  was  defrauded  of  her  own.  See  Crouch  v. 
Hooper,  16  Beavan,  182-186.  I  think  that  the  probative  force  of  such 
testimony  is  not  sufficient. 

[3]  But  it  must  be  remembered  that,  if  I  am  wrong  in  this  thought, 
the  case,  so  far  as  fraud  is  concerned,  depends  also  upon  the  proof 
that  Stillings  made  the  declaration  "It  is  just  as  I  told  you"  to  Thomas 
Gill  at  the  meeting  of  the  bondholders.  Of  course,  the  dead  man, 
Stillings,  cannot  be  heard  in  contradiction  or  in  explanation,  and  to 
this  extent  Thcxnas  Gill  controls  the  evidence.  But  the  meeting,  as 
I  have  said,  was  attended  also  by  Corey,  Chamberlin,  ^nd  Swain. 
Chamberlin  testifies  tliat  all  were  asked  to  sign  the  agreement,  and  none 
asked  for  any  explanation.  Swain  testifies  that  there  was  no  discus- 
sion that  he  remembers,  and  that  he  did  not  remember  of  hearing 
Thomas  Gill  ask  any  questions  of  Stillings.  Corey,  called  by  the  plain- 
tiff, was  formerly  the  president,  but  was  not  then  interested  in  the 
corporation.  He  was  not  asked  by  plaintiff  whether  there  was  any 
conversation  between  Thcnnas  Gill  and  Stillings,  but  upon  cross-exam- 
ination he  was  asked  and  answered  as  follows: 

"Q.  Did  you  hear  Mr.  Gill  ask  for  any  meaning  of  the  signature  to  the 
paper  on  that  occaslou?  A.  I  only  remember  Mr.  QiU  saying  that,  tC  I  didn*fc 
put  up  my  Iionds,  the  rest  wouldn't." 

The  agreement  which  Thomas  Gill  signed  was  in  plain  contradiction 
of  what  the  Gills  say  that  Stillings  had  said  to  them  as  to  the  return 
.  of  the  bonds.  It  was  laid  before  Gill  at  the  time,  and  after  he  signed 
it  a  copy  thereof  was  given  to  him,  which  he  toc^  away.  Chamber- 
lin testifies  that  he  delivered  a  copy  of  this  agreement  to  Gill  in  his 
shop,  left  it  with  him  after  explaining  the  purpose  of  the  scheme, 
about  October  23d  or  24th;  that  it  was  thereafter,  on  October  26tii, 
that  the  said  meeting  was  held ;  that  he  did  not  receive  the  bonds  from 
Gill  until  October  28th,  when  he  called  upon  Gill  to  obtain  them ;  and 
that  the  receipt  was  signed  by  him  as  of  that  date.  Yet  I  understand 
Gill  to  testify  that  he  was  handed  the  receipt  on  October  26th.  If 
Stillings  intended  to  work  a  fraud  by  such  prior  statements,  that  could 
be  done  only  by  procuring  Thomas  Gill's  assent  to  the  formal  agree- 
ment without  a  reading  of  it.  Stillings  certainly  took  extreme  chances, 
for  he  left  in  the  possession  of  Gill  the  agreement  as  plain  evidence 
of  his  fraud,  for  Gill  or  the  plaintiff  to  read  during  the  two  days 
that  intervened  the  execution  of  the  agreement  and  Gill's  delivery 
of  the  bonds  thereunder.  Stillings  had  no  reason  to  believe  that  at 
no  time  thereafter  would  the  Gills  read  the  agreement  But  the  Gills 
testify  that  they  knew  nothing  of  its  contents  until  after  they  had 
handed  it  over  to  the  attorney  or  counsel  for  the  plaintiff  in  this  ac- 
tion. Thomas  Gill  was  not  called  to  contradict  the  evidence  adduced 
by  the  defendants.  I  think  that  proof  that  Stillii^s  made  such  state- 
ment is  not  sufficient  evidence  thereof. 
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[4,5]  The  fraud,  then,  is  out  of  the  case.  The  finding  that  the 
plaintiff  in  no  way  ratified  the  agreement,  and  that  therefore  it  should 
be  canceled  and  annulled,  is  not  justified.  Even  conceding  that  the 
plaintiff,  and  not  Thomas  Gill,  was  the  owner  of  the  bonds  payable 
to  bearer,  and  the  testimony  is  not  ptun  that  she  was  such  owner,  it 
is  undisputed  that  her  husband  attended  the  meeting,  signed  the  agree- 
ment, and  thereafter  delivered  the  bonds  pursuant  to  it  Thus  it  ap- 
pears that  plaintiff  clothed  Thomas  Gill  with  entire  authority  in  the 
premises,  and  that  he  acted  thereunder  to  the  completion  of  the  trans- 
action. The  plaintiff  by  her  own  testimony  did  not,  after  the  lapse 
of  the  year,  demand  the  bonds  upon  the  theory  that  her  husband  had 
no  authority  to  sign  the  agreement  or  to  deliver  the  bonds,  but  that 
she  understood  that  the  time  fcH*  ^e  loan  had  expired.  I  think,  there- 
fore, that  she  is  estopped.  Banic  of  Batavia  v.  N.  Y.,  L.  E.  &  W.  R. 
R.  Co.,  106  N.  Y.  195-199,  12  N.  E.  433.-  60  Am.  Rep.  440;  People 
V.  Bank  of  North  America,  75  N.  Y.  547-562.  Even  if  Thomas  Gil! 
was  but  her  special  agent,  yet  he  appeared  as  clothed  with  full  authority 
to  sign  the  agreement  and  to  deliver  the  bonds  diereunder.  And  so 
far  as  the  defendants  are  concerned  his  powers  were  not  limited  by 
instructions  uncommunicated  to  the  other  parties  to  the  agreement. 
Lowenstein  v.  Lombard,  Ayres  &  Co.,  164  N.  Y.  324.  58  N.  E.  44; 
Cox  V.  Albany  Brewing  Co.,  56  Hun,  489,  10  N.  Y.  Supp.  213. 

The  judgment  is  reversed,  and  a  new  trial  is  granted;  costs  to  abide 
die  final  award  of  costs.  All  concur. 


WHITE  T.  HUDSON  NAV.  CO. 

(Supreme  Court,  Appellate  DlTlsion.  Fourth  Department   Januarr  12,  1916.) 

Action  by  Ernest  I.  White  against  the  Hudson  Navigation  Company.  From 
a  judgment  for  plalntUf,  and  an  order  denying  new  trial,  defendant  appeals. 
Affirmed. 

Argued  before  EBUSE,  P.  J.,  and  BOBSON,  FOOTE,  LAMBERT,  and  MER- 
BELL,  JJ. 

PER  OUBIAM.  Judgment  and  order  aflBrmed,  witb  costs.  All  concur  ex- 
cept 

FOOTE,  J.  I  dissent,  and  vote  for  reversal.  I  think  defendant's  agents 
sniVKwed,  and  had  the  right  to  suppose,  that  Pnrdy  was  the  owner  of  the  car. 
He  did  not  disclose  the  fact  that  he  was  the  agent  or  chauffeur  for  the  owner. 
I  think  there  is  no  sufficient  evidence  to  support  the  verdict  to  the  effect  that 
Pnrdy,  In  moving  tbe  car  onto  the  boat,  acted  as  agent  oC  defendant. 


McNeill  t.  fradus. 

(Supreme  Court,  Appellate  Term,  Elrst  Department   February  1,  191G.) 

AlTOBNET  AND  CLIENT  «=>81 — COMPENSATIOK — CONTBACTS. 

Defendant  desired  to  purchase  steel  belonging  to  a  corporation  In  the 
hands  of  a  receiver.  A  bid  for  the  steel  had  already  been  made,  and  de- 
fendant engaged  plaintiff  to  object  to  conflmiatlon  of  the  bid  and  to  make 
a  higher  offer.  Tb&  original  sole  being  confirmed,  the  attorn^,  without 
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otber  authority,  entered  Into  &egotiatlons  with  tbe  purchaser  for  the  ac- 
quisition of  such  steel.  Immediately  on  being  notified,  defendunt  objected, 
and  refused  to  carry  out  the  agreement.  Held,  that  the  attorney,  In 
making  such  negotiations,  was  a  mere  voluuteer,  entitled  to  no  com- 
peusation ;  his  acts  not  having  been  ratified. 

[Ed.  Note.— For  other  cases,  see  Attorney  and  OUoit,  Gent  Dig.  H 
Ul,  142,  144r-146;  Dec.  Dig.  «=»S1.] 

Bijnr,  J.,  dlssratlng. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Robert  H.  McNeill  against  Jacob  Fradus.  From  a  judg- 
ment for  plaintiff,  defendant  af^eals.   Reversed  and  remanded. 


Argued  November  term,  1915,  before  LEHMAN,  BIJUR,  and 
FINCH,  JJ. 


Edward  A.  Isaacs,  of  New  York  City,  for  appellant 
Cloke,  Koch  &  Reidy,  of  New  York  City  (Edward  R.  Koch,  of  New 
York  City,  of  counsel),  for  respondent 

LEHMAN,  J.  The  plaintiff  has  recovered  a  judgment  for  $408.75, 
which  he  claims  was  the  agi-eed  price  of  services  rendered  and  dis- 
bursements made  at  the  defendant's  request. 

The  plaintiff  is  an  attorney  residing  in  Washington,  D.  C.  The  de- 
fendant was  in  May,  1914,  in  the  scrap  iron  business,  and  was  inter- 
ested in  the  possible  purchase  of  certain  steel  belonging  to  the  Arling- 
ton Hotel  Company,  of  Washington,  which  was  then  in  the  hands  of 
receivers.  The  plaintiff  represented  one  of  the  creditors  of  the  cor- 
poration in  the  receivership  proceedings.  In  May,  1914,  the  defend- 
ant came  to  the  plaintiff's  office,  and  they  had  certain  conversations 
which  the  plaintiff  claims  constitute  a  contract  of  employment  to  ob- 
tain this  steel  for  the  defendant  at  the  price  of  $11.25  per  ton. 

There  is  some  conflict  of  testimony  in  the  case  in  regard  to  material 
details  of  these  conversations,  but  the  trial  justice  has  resolved  tliis 
conflict  in  favor  of  the  plaintiff,  and  I  see  no  reason  to  believe  that  he 
erred  in  this  respect.  For  the  purpose  of  this  appeal  we  should  there- 
fore accept  as  true  the  plaintiff's  testimony,  and  the  only  question  to 
be  considered  is  whether  this  testimony  is  sufficient  to  make  out  the 
cause  of  action  alleged. 

The  plaintiff  testified  that  the  defendant  was  introduced  to  him  by 

another  Washington  attorney,  who  said : 

"He  has  come  over  to  learn  something  abont  certain  steel  which  has  been 
bought  for  the  construction  work  by  the  Arlington  Hotel  Company.** 

The  plaintiff  told  him  that  he  was  connected  with  the  matter,  in 
that  he  represented  a  large  creditor.  They  then  asked  if  the  plaintiff 
thought  the  steel  could  be  bought.  He  told  tliem  that  he  did  not  know ; 
that  a  firm  known  as  Joseph  Bros.,  or  Joseph  &  Joseph,  had  made  a 
bid  for  the  steel,  and  that  the  receivers  had  recommended  to  the  court 
that  their  bid  be  accepted. 

The  plaintiff  stated  that  he  was  mterested,  representing  a  large  cred- 
itor, in  obtaining  as  much  for  the  steel  as  possible,  and  would  there- 
fore be  glad  to  represent  the  defendant  in  getting  the  steel  for  him. 
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He  then  investigated,  and  found  that  the  steel  had  been  sold  to  the 
Jo^hs,  subject  to  confirmation,  at  $10.50  a  ton.  The  plaintiff  testi- 
fied that  the  defendant  then  asked  him  if  he — 

"wonld  take  hold  of  It,  and  appear  before  the  court,  and  get  In  a  larger  bid  by 
him,  and  I  told  him  I  must  be  compensated  for  it  if  I  did,  and  he  asked  me 
\rhat  I  would  require,  and  I  told  him  I  would  want  a  retaining  fee  of  $50, 
to  be  paid  to  me  regardless  of  my  argument  before  Judge  Gould,  and  if  I 
was  successful  In  the  matter  I  should  expect  a  fee  of  f250.  By  'successful'  I 
waa  referriMff  at  that  ttme  in  the  eonoeraatim  to  the  hearinff  before  Judge 
GovM." 

The  defendant  said  that  would  not  only  be  satisfactory,  but  added 
that: 

"If  you  can  get  the  steel  at  the  price  I  am  willing  to  put  on  it,  I  will  give 
you  ¥400." 

The  next  day  the  hearii^  was  had  before  Judge  Gould,  and  the  plain- 
tiif  filed  a  written  offer  in  behalf  of  the  defendant  that  he  would  pay 
$11.25  a  ton  for  it;  but  the  judge  confirmed  the  receiver's  report  of 
the  earlier  sale  and  refused  to  accept  the  defendant's  bid. 

It  seems  to  me  quite  clear  that  tlie  employment  of  the  plaintiff  up 
to  fliat  time  was  an  ordinary  employment  of  an  attorney  to  represent 
the  defendant  in  certain  court  proceedii^s,  and  when  he  was  not  suc- 
cessful in  those  proceedings  the  retainer  terminated,  and  he  was  en- 
titled at  most  to  a  compensation  of  $50.  There  is  nothing  in  the  testi- 
mony to  show  that  either  party  contemplated  negotiations  to  buy  the 
steel  from  the  original  bidders,  if  the  steel  could  not  be  obtained  from 
the  court,  and  no  employment  of  the  plaintiff  by  the  defendant  to  in- 
stitute or  carry  on  such  negotiations  is  shown.  The  plaintiff  did,  how- 
ever, immediately  after  the  court  argument,  institute  sudi  negotiations 
with  the  original  bidders,  and  obtained  from  them  an  offer  to  resell 
the  steel  to  the  defendant  for  the  same  price  and  upon  even  more 
favorable  terms  than  the  defendant  offered  in  court.  It  is  for  his 
services  in  obtaining  this  offer  that  the  present  suit  is  brought. 

Obviously,  since  these  services  went  beyond  the  scope  of  plaintiff's 
original  employment,  he  cannot  recover,  unless  he  shows  that  the  de- 
fendant thereafter  accepted  the  plaintiff's  services,  or  the  benefit  there- 
of, or  in  some  manner  ratified  the  plaintiff's  voluntary  exertions  in  his 
bdialf.  I  do  not  find  that  the  evidence  is  sufficient  to  sustain  a  re- 
covery on  any  such  theory.  It  appears  that,  after  tiie  plaintiff  arranged 
for  a  resale,  he  telet^oned  to  tiie  defendant  at  New  York  that  the 
original  offer  had  been  confirmed,  but  that  he  could  get  the  steel  for  him 
at  his  price,  if  he  would  either  send  $10,000  that  night  or  bring  it  in  the 
next  morning.  The  next  morning  the  defendant  came  to  Washington, 
but  when  he  heard  that  he  could  obtain  the  steel  only  from  the  fiirai  of 
Joseph  &  Joseph  he  absolutely  refused  to  proceed  with  the  matter, 
stating  in  effect  that  his  previous  dealii^s  with  that  firm  were  not  sat- 
isfactory. Up  to  this  time  the  plaintiff  had  not  told  the  defendiuit  that 
he  could  obtain  the  steel  only  from  that  firm,  though  apparently  he  as- 
sumed that  the  defendant  would  infer  this  fact,  because  he  told  him 
in  Washington  that  they  were  the  original  bidders,  and  told  him  over 
the  telephone  that  this  bid  was  confirmed. 
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Inasmuch,  however,  as  the  plaintiff's  own  testimony  is  that  the  de- 
fendant "flew  up  in  the  air"  as  soon  as  he  heard  that  he  was  dealing 

with  that  firm,  I  think  we  must  assume  that  the  defendant  made  no 
such  inference.  It  therefore  appears  that,  as  soon  as  the  defendant 
learned  that  plaintiff  was  dealing  with  the  original  bidder,  he  repudi- 
ated the  negotiations,  and  no  liability  to  pay  for  any  services  can  be 
predicated  upon  this  testimony. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial  or- 
dered, with  $30  costs  to  appellant  to  abide  the  event 

FINCH,  J.,  concurs. 

BIJUR,  J.  I  dissent.  The  testimony  of  the  plaintiff  as  to  what  oc- 
curred between  defendant  and  himself  at  the  subsequent  interview  in 
Washington,  when  defendant  came  there  for  the  second  time,  is  am- 
ple to  sustain  a  finding  that  the  defendant  accepted  the  services  of  the 
plaintiff,  regardless  of  whether  he  ultimately  closed  the  transaction 
on  the  terms  which  plaintiff  had  procured  for  him. 


(Supreme  Court,  ikj^wllate  Term,  First  Department  Vt^nary  1,  1916.) 

1.  Tboveb  and  Convebbion  «=»9 — FiXTtniES — Saue. 

Where  plaintiff's  assignor  Installed  under  a  conditional  bill  of  sale, 
fixtures  in  premises  leased  by  defendants,  and  defendants,  on  tbe  teoadt's 
tallare  to  pay  rent  and  bis  vacation,  leaving  a  part  ot  the  flxtnres  on  the 
premises,  refused  plaintiff's  demand  therefor,  and  sold  part  of  the  fixtures, 
and  retained  possession  of  the  remainder,  the  sale  of  part  ctmstltuted  a 
conversion  of  the  fixtures  sold,  regardless  of  any  demand,  and  such  an  aa- 
Bumptlon  of  dominion  over  all  the  fixtures  left  by  the  tenant  as  to  con- 
stitute a  conversion  of  the  part  not  sold. 

[Ed.  Note. — For  other  cases,  see  Trover  and  Convendim,  Cra,t  Z>ls.  Si 
58-83 ;  Dec.  Dig.  «=»0.] 

2.  Nkw  Tbial  «s»77 — Mictaek  In  Vebdici. 

In  an  action  for  the  conversion  of  fixtures  Installed  under  a  conditional 
bill  of  sale,  where  the  defendant's  Janitor  testified  that  he  found  oaly 
seven  articles  after  the  defendant's  tenant  bad  left,  and  sold  three  of  these 
for  ¥65,  and  platntlfTs  evidence  showed  that  the  value  of  the  seven  articles 
was  several  hundred  dollars,  a  verdict  of  only  $65  showed  that  it  was 
founded  upon  a  palpable  mistake,  so  that  a  new  trial  would  be  ordered. 

[Bd.  Note.— For  other  cases,  see  Mew  Trial*  Gent  Dig.  i|  167-101}  Dea 
Dig.  «=»77.] 

Bijur,  J.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Adolph  Meyer  against  Eugene  Galland  and  another. 
From  a  judgment,  and  from  an  order  denying  his  motion  for  a  new 
trial,  plaintiff  appeals.   Reversed,  and  new  trial  ordered. 


Argued  November  term,  1915,  before  LEHMAN,  BIJUR,  and 

FINCH,  JJ. 


«=9For  oUier  cases  bm  same  topic  A  KST •NUMBER  In  all  Key-Numbered  DisesU  ft  l&dezei 


MBYEB  V.  GALLAND  et  aL 


Sup.  Ct) 


MEYER  Y.  GALLAND 


63 


J.  L.  Weinberg,  of  New  Ywk  City,  for  appellant, 
Eugene  Ia  Bondy,  of  New  York  City,  for  respondents. 

LEHMAN,  J.  [1]  The  plaintiif's  assizor  installed  certain  fixtures 
in  premises  leased  by  the  defendants  to  one  Covert  The  fixtures  were 
installed  under  a  conditicwial  bill  of  sale,  and  the  title  to  the  property 
was  at  all  times  vested  in  the  plaintiff's  assignor.  Covert  failed  to 
pay  the  rent,  and  when  he  ceased  to  be  the  defendants'  tenant  he  left 
at  least  part  of  the  fixtures  in  defendants'  premises.  The  plaintiff 
claims  that  he  demanded  the  fixtures  frtun  the  defendants  in  March, 
1912,  and  that  the  defendants  refused  to  give  them  up.  If  this  be 
true,  then  the  defendants'  refusal  constituted  a  conversion  of  such 
fixtures  as  Covert  left  in  their  premises.  The  defendants  do  not 
really  deny  that  a  demand  was  made  on  them,  but  there  is  some  ques- 
tion as  to  whether  the  demand  was  made  in  behalf  of  the  plaintiff, 
or  in  behalf  of  the  assignor.  In  my  opinion,  however,  this  point  is  im- 
material. The  defendants  admit  that  the  tenant  left  certain  fixtures 
in  the  premises,  and  they  admit  that  they  sold  part  of  these  fixtures 
for  the  sum  of  $65,,  and  still  have  the  remainder.  The  sale  of  part 
of  the  fixtures  undoubtedly  constituted  a  conversion  of  the  fixtures 
sold,  regardless  of  any  demand,  and  the  trial  justice  correctly  so 
charged.  In  view  of  all  the  circumstances,  I  think  that  it  also  cannot 
be  doubted  that  the  sale  of  a  part  of  the  fixtures  constituted  such  an 
assumption  of  dominion  over  all  the  fixtures  left  by  the  tenant  as  to 
constitute  a  conversion  even  as  to  the  part  unsold. 

[2]  The  sole  questions  in  the  case,  therefore,  are:  What  fixtures 
were  left  in  the  premises  by  the  tenant?  and  what  was  their  value? 
Hie  defendants'  janitor  testified  that  he  found  <Mily  seven  articles  in 
the  premises  after  the  tenant  left,  and  he  sold  three  of  these  articles 
for  the  sum  of  $65.  The  plaintiff  produced  testimony  showing  a  value 
for  even  these  seven  articles  of  several  hundred  dollars.  In  spite  of 
this  testimony,  the  jury  found  a  verdict  of  only  $65.  Assuming  that 
the  jury  believed  the  defendants'  testimony,  and  found  that  the  ten- 
ant left  only  seven  articles,  and  that  the  price  of  $65,  at  which  three 
of  the  articles  were  sold,  constituted  their  fair  and  reasonable  value, 
the  plaintiff  was  still  entitled  to  damages  for  the  other  articles,  which 
the  defendants  still  retain.  Hie  jury's  verdict  can  be  explained  only 
upon  the  assumption  that  they  did  not  understand  the  actual  issues 
and  is  founded  upon  a  palpable  mistake. 

Judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  $30  costs  to  the  appellant  to  abide  the  event 

FINCH,  J.,  concurs. 

BIJUR,  J.  (dissenting).  It  appears  that  plaintiff's  assignor  had  in 
May,  1911.  sold  under  a  conditional  bill  of  sale  to  one  Covert  certain 
fixtures  for  a  candy  store.  Covert  was  then  a  tenant  of  defendants; 
and  installed  the  fixtures  in  the  store  which  he  had  rented  from  them. 
In  September,  1911,  he  absconded,  leaving  two  montiis'  rent  unpaid. 
Plaintiff  claims  that  a  demand  was  made  for  these  fixtures  upon  de- 
fendants some  time  thereafter.   Plaintiff  also  claims  that  his  assignor 
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received  consent  from  defendants'  janitor  at  llie  end  of  August,  1911, 
to  leave  the  fixtures  in  the  store  "for  a  reasonable  time."  Plaintiff 
claims  that  the  value  of  the  fixtures  which  were  left  by  Covert  was 
some  $700,  for  which  defendants  should  be  held  liable  by  reason  of 
their  refusal  to  deliver  them  on  request.  Defendants  admit  that  in 
April  or  May,  1912,  when  they  procured  another  tenant  for  the  store 
and  found  some  of  the  fixtures  claimed  still  in  the  premises,  they  sold 
all  but  a  few,  which  are  still  in  the  cellar,  and  realized  $65  for  them ; 
the  sale  only  having  been  made  by  posting  a  notice  in  the  window 
that  they  were  for  sale,  and  defendants*  janitor  testifying  that,  after 
seeing  many  customers,  he  had  obtained  the  best  possible  price.  De- 
fendants offered  at  the  close  of  the  trial  to  turn  the  $65  over  to  plain- 
tiff, and  they  claimed  that  they  were  always  willing  to  deliver  the  few 
remaining  fixtures  now  in  the  premises. 

The  verdict  of  the  jury  seems  to  me  to  be  perfectly  explicable  on 
the  theory,  either  that  they  did  not  believe  that  any  demand  had  been 
made,  or  that  any  fixtures  had  been  left  upon  the  premises,  other  than 
the  few  admitted  by  defendants  as  having  been  sold  by  them  and  as 
still  on  the  premises.  While  some  errors  seem  to  have  been  commit- 
ted upon  the  trial,  the  material  ones  were  in  favor  of  plaintiff.  The 
learned  judge  below  charged  the  jury  that,  if  demand  had  been  made, 
defendants  were  chargeable  with  notice  of  the  conditional  bill  of  sale 
filed  by  plaintiff;  but  I  find  no  warrant  for  charging  persons  in  the 
defendants'  relation  to  this  property  with  knowledge  of  the  condi- 
tional bill  of  sale  by  reason  of  its  having  been  filed  under  section  62 
of  the  Personal  Property  Law  (Consol.  Laws,  c.  41). 

There  was  some  proof  (of  doubtful  competency)  that  plaintiff's  as- 
signors had  been  accorded  permission  in  August  to  leave  the  fiixtures 
on  the  premises  after  Covert  had  abandoned  them  for  a  reasonable 
time.  That  was  surely  exceeded  as  matter  of  law  long*  prior  to  April 
or  May,  1912.  Even  assuming  that  such  permission  had  been  given, 
defendants,  as  gratuitous  bailees,  would  be  liable  only  for  gross  n^- 
lience,  and  there  is  not  the  slightest  indication  of  any  such  charge 
against  them  in  the  record.  First  Nat.  Bank  v.  Ocean  Nat.  Bank,  60 
N.  Y.  27S,  19  Am.  Rep.  181.  Upon  the  record,  assuming  that  plain- 
tiff and  his  assignees  were  respectively  the  owners  of  die  property 
at  die  times  testified  to,  they  could  impose  no  obligation  upon  defend- 
ants by  merely  leaving  their  property  upon  the  latter's  premises.  No 
form  of  bailment,  gratuitous  or  otherwise,  can  be  thrust  upon  a  per- 
son without  his  consent,  and  when  property  is  practically  abandoned 
by  the  owner  upon  another's  premises  the  latter  owes  the  owner  no 
obligation.  First  Nat.  Bank  v.  Ocean  Nat.  Bank,  60  N.  Y.  278,  293, 
19  Am.  Rep.  181 ;  Krumsky  v.  Loeser,  37  Misc.  Rep.  504,  75  N.  Y. 
Supp.  1012. 

See,  also  (although  there  was  a  bailm^t  in  that  case)  De  Lamos  v. 
Cohen,  28  Misc.  Rep.  579,  59  N.  Y.  Supp.  498. 

In  this  view  of  the  case,  defendants  quite  properly  showed  the  cir- 
cumstances under  which  the  fixtures  had  been  left  upon  their  premr  • 
ises,  and  the  testimony  that  Covert  had  left  them  there  after  abscond- 
ing with  two  months'  rent  impaid  was  quite  proper.   Similarly,  while 
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no  doubt  the  sale  by  defendants  of  some  of  the  articles  constituted 
the  exercise  of  such  dominion  over  them  as  to  amount  to  a  conversion, 
that  inference  should,  to  my  mind,  upon  the  facts  of  tliis  case,  be 
necessarily  limited  strictly  to  the  fixtures  actually  sold.  Proof  of  the 
price  obtained  for  them  on  a  fair  sale,  honestly  conducted,  with  a 
view  of  obtaining  the  highest  amount  realizable,  was  admissible  as 
some  evidence  of  their  market  value  at  the  time.  Parmenter  v.  Fitz- 
patrick,  135  N.  Y.  190,  196,  et  seq.,  31  N.  E.  1032. 
I  think  that  the  judgment  should  be  affirmed. 


(Bufireme  Court,  Appellate  DlTUion,  Second  Departmmt.  January  14,  191B.) 

1.  BIabteb  and  Sbbvant  «s>204,  228 — ^Injttxies  to  SESVAnr— Liabilitt  of 

Mastes — ^Deisnses. 

The  Labor  Law  (CmiBol.  Laws,  c.  81)  does  not  Impose  ebaoliite  Uabll- 
Ity  on  the  master,  nor  does  It  preclude  him  from  the  defenses  of  assamp* 
tion  of  risk,  or  of  coutribiit(wy  DegUgence,  or  of  any  other  defense  avail- 
able at  common  Inw,  not  Inconsistent  with  the  statute. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  IS 
644-516,  670,  671;   Dec.  Dig.  «»204,  22&] 

2.  Trial  «=:»140— Gbedibtutt  of  Wttbtebses — Queotiosb  Foa  Jvbt. 

The  credlUIlty  of  witnesses  la  for  fbe  Jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  ff  834,  835 ;  Dec.  Dig. 
«a»14a] 

3.  Masteb  and  Sbbvant  «=9289— iRJUKiEfl  to  Sebvaht— DEFKNSBa— Con- 

TBIBnTOBY  NBOUOBKOK — BVIDENOB — SUTTICIEHOT. 

Erldsnce  In  a  servant's  acttoa  for  injnrira  held  Insufikient  to  show 
contributory  negligence  as  a  matter  of  law. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  || 
1089,  1090.  100:^-1132 ;  Dec.  Dig.  «=»289.] 

4.  MiASTEB    AND    SfiBVANT  «S»286— INJUBXES    TO  SSBTANI—DEniNSES— EVI- 

DENCE— SnFFICZEKOT. 

Evidence  in  an  acUtm  by  a  servant  for  injuries  Aeltf  insufllcient  to 
diow  that  the  master  was  free  from  negligence  as  a  matter  of  law. 

[Ed.  Note. — For  other  cases,  see  Mastor  and  Servant,  Cent  Dig:  H 
lOOl,  1006,  1008,  1010-1016,  1017-1083,  1036-1012.  1044,  1046-1050;  Dec 
Dig.  ^286.] 

6.  Mastbb  and  Sebvant  ^=3238 — Injubies  to  Suvant — ^Liabilitt— Con- 

'  TBIBUTORT  NeQUGENCE. 

Where  a  servant  was  iBjured  In  adjusting  a  scaffolding  hung  from  the 
top  of  a  bridge,  the  fact  that  It  was  dangerously  situated,  and  that  he 
helped  In  the  adjustm^t  of  It,  did  not  necessarily  bar  his  recovery. 

t£d.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  K 
«S1,  745-748;  Dec.  Dig.  €=>238.] 

0.  Masteb  and  Sebvant  €=»27S — Injubies  to  Sebvant — I^biutt  or  Masteb 
— Negligence — Evidence. 

Evidence  held  insufficient  to  show  that  a  master  was  n^llgent  in  per- 
mitting his  servant  to  adjust  a  scaffolding  suspended  by  ropes  tnm  the 
top  of  a  bridge.  In  doing  which  the  servant  was  injured. 

(Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Oent  Dig.  |f 
854,  950-058,  960-909,  971,  972,  977 ;  Dec.  Dig.  «=>278.] 

^s»f  or  oUter  cases  me  soum  topic  A  KBY-NUItBBB  in  sll  Ktr-Minnband  Dlcaats  A  ZndSKM 
167N.T.S.— 5 
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157  NEW  YORK  SUPPLEMENT 


(Sup.  Ct. 


Appeal  from  Trial  Term,  Queens  County. 

Action  by  Joseph  Griffin  against  the  Pennsylvania  Steel  Company. 
From  a  judgment  for  plaintiff,  and  an  order  denying  defendant's  mo- 
tion for  new  trial,  defendant  appeals.  Judgment  and  order  affirmed. 

Argued  before  JENKS,  P.  J.,  and  CARR,  MIU.S,  RICH,  and 
PUTNAM,  JJ. 

Clayton  J,  Heermance,  of  New  York  City,  for  appellant 
Thomas  J.  O'Neill,  of  Yonkers  (Leonard  F.  Fish,  of  New  York  City; 
on  the  brief),  for  respondent 

JENKS,  P.  J.  A  servant  has  recovery  against  his  master,  in  that 
the  master  did  not  fulfill  the  Labor  Law  to  furnish  a  safe  scaffold. 
The  master  was  building  a  bridge  over  a  city  street  The  scaffold  was 
suspended  from  the  top  of  the  bridge  by  two  ropes,  one  at  either  end. 
It  had  been  used  for  half  a  day  by  the  servant  as  a  riveter,  when,  in 
consequence  of  his  complaint  to  his  foreman  that  such  ropes  were 
worn,  and  not  safe,  the  servant  and  a  fellow  servant  were  directed  to 
select  and  to  substitute  new  ropes.  They  did  so.  The  servant,  look- 
ing from  the  top  of  the  bridge,  saw  that  the  scaffold  as  suspended  by 
the  servant  and  his  fellows  with  the  new  ropes  was  not  level.  There- 
upon the  servant  descended  on  the  outside  of  the  body  of  the  bridge 
for  8  feet,  and  stood  upon  a  flange  6  or  8  inches  wide,  and,  holdii^ 
onto  one  rope,  attempted  to  level  the  scaffold  by  change  or  readjust- 
ment of  the  ropes.  When  thus  at  work,  the  scaffold  suddenly  shifted, 
one  end  of  it  went  down,  so  that  the  scafibld  changed  from  horizontal 
towards  perpendicular,  the  end  that  fell  draped  out  the  other  end  close 
to  the  servant,  and  jerked  a  suspension  rope  out  of  his  hand.  The 
servant  fell  to  earth,  some  20  feet  below,  and  was  severely  injured. 
The  scaffold  shifted  because  one  of  the  suspension  ropes  slipped  off 
an  end  of  the  scaffold.  The  servant  contended,  with  sufficient  proof 
in  accord  to  sustain  findings,  that  this  could  not  have  been  if  there  had 
been  a  bolt  at  the  end  of  tibe  scaffold  to  hold  the  ropes,  or  if  there  had' 
been  two  suspension  ropes  at  each  end  of  the  scaffold,  instead  of  one. 

The  learned  court  charged  the  jury,  without  exception,  that  (here 
was  no  evidence  that  if  that  scaffold  had  been  once  adjusted,  and  was 
hanging  there  finished  and  completed  for  the  use  of  laboring  men,  it 
was  unsafe  for  that  purpose;  it  further  charged,  without  exception, 
that  if  it  was  a  part  of  the  duty  of  the  servants  to  swing  the  scaffold, 
and  to  adjust  it,  then  the  master  rested  under  its  obligation  to  furnish 
a  scaffold  which  would  be  safe  for  that  purpose,  and  that  the  jury 
could  find  the  master  liable  if  they  concluded  that  it  was  not  thus  safe ; 
and,  as  the  master  had  pleaded  ccmtributory  negligence,  the  court  sub- 
mitted that  question  also  to  the  jury.  It  follows,  then,  that  the  jury 
determined  that  the  scaffold  was  unsafe  for  the  adjustment  as  at- 
tempted by  the  servant,  and  that  he  was  not  chargeable  with  contribu- 
tory negligence. 

[1]  The  Labor  Law  does  not  "impose  absolute  and  irresistible  lia- 
bility" upon  the  master,  nor  does  it  preclude  him  from  the  defenses  of 
assumption  of  risk  or  of  contributory  nep^ligence,  nor  of  any  other  de- 
fense available  at  common  law  not  inconsistent  with  that  statute.  Gom- 
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bert  V.  McKay,  201  N.  Y.  31,  94  N.  E.  186,  42  L.  R.  A.  (N.  S.)  1234. 
Although  the  scaffold  must  be  safe,  suitable,  and  proper,  as  the  master 
is  not  made  an  insurer,  its  obligation  in  this  case  must  be  considered 
with  reference  to  the  method  of  adjustment  taken  by  the  servant.  The 
scaffold  was  a  simple  instrumentality,  made  of  two  boards  12  feet  loi^, 
nailed  down  upra  deats  at  either  end,  which  served  to  secure  the  sus- 
pension ropes.  Evidently  it  had  been  drawn  up  to  the  top  of  the  bridge 
when  the  new  suspension  ropes  were  substituted.  The  fault  was  seen 
by  the  plaintiff  from  the  top  of  tiie  bridge.  It  would  seem  physically 
possible  that  the  suspension  ropes  might  have  been  made  equal  by 
manipulation  of  them  from  above,  or  that  such  equalization  might 
have  been  made  after  drawing  tip  itie  scaffold  again  to  the  top  of  the 


Now,  if  the  master  had  shown  that  another  method  (or  other  meth- 
ods) comparatively  safe  was  open  to  the  servant,  and  that  such  method 
was  rejected  by  him  for  a  method  which  was  hazardous,  and  that  he 
freely  chose  the  latter,  tiien  the  master  might  well  attack  the  judgment 
and  the  order.  The  master  undertook  to  establish  that  it  would  have 
been  equally  practicable  to  draw  up  the  scaffold  to  the  top  of  the  bridge 
and  there  to  readjust  it.  It  sought  such  proof  from  witnesses  called 
by  it  who  had  been  fellow  servants  of  the  plaintiff,  who  were  on 
friendly  terms  with  him,  and  who  had  been  subpoenaed  by  him.  These 
witnesses  evidently  disappointed  the  master,  because  one  of  them  tes- 
tified that  he  "did  not  think"  the  method  suggested  by  the  master  could 
have  been  used,  and  the  other,  while  stating  that  it  was  not  impossible, 
nevertheless  qiialified  his  answers  to  such  a  degree  as  left  the  master 
without  clear  proof  to  support  its  proposition. 

[2-4]  The  credibility  of  the  witnesses  was  for  the  jury.  In  the  face 
of  such  condition  of  proof,  we  cannot  say  that  the  master  made  out  its 
proposition,  so  as  to  establish  either  its  freedom  from  negligence  or 
contributory  n^ligence  as  matters  of  law.  It  is  dear  enough  that  the 
servants  were  under  pressure  frcmi  their  immediate  foreman  to  do  a 
certain  amount  of  work  at  riveting  within  a  specified  time,  and  that 
for  that  reason  the  plaintiff  and  his  fellows,  hurrying  to  adjust  the 
scaffold,  took  the  quickest  method.  The  master  did  not  attempt  to  sup- 
port its  theory  of  safer  method  by  any  further  proof  save  inquiry  from 
its  foreman,  Roberts,  as  to  custom.  But  when  the  learned  court,  un- 
der objection,  ruled  out  the  inquiry,  the  ruling  was  not  excepted  to. 

[5]  The  drcumstance  that  the  plaintiff  hdped  in  the  adjustment,  or 
undertook  it,  did  not  necessarily  bar  his  recovery.  Warren  v.  Post  & 
McCord,  128  App.  Div.  572,  112  N.  Y.  Supp.  960,  affirmed  198  N.  Y. 
624,  92  N.  E.  1106. 

[B]  We  think  lhat  under  the  law  of  this  case,  as  stated  by  the  court 
and  accepted  by  the  parties,  tiie  proof  was  sufficient  to  warrant  a  con- 
dusion  that  the  master  was  negligent  in  the  constructicm  of  the  scaf- 
fold, and  therefore  that  the  judgment  and  order  must  be  affirmed,  with 
costs.  All  concur. 


bridge. 
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EMPIBB  DEVBLOPaiENT  CO.  et  al.  T.  HTUl  OUABAMTEE;  ft  TitUBT  CO. 

(Snpreme  Court,  Appellate  DItIsIod,  Fliat  Department   Januaiy  21,  1916-) 

L  Iksubancb  ^=a426% — Title  Insubancb — Conotbuction — Risk. 

PlaintUE  recetTed  a  deed  of  land  conreyed  tinder  a  contract  providing 
that  tbe  purchaser  should  take  title  subject  to  all  assessments  on  the 
premises  becoming  a  Hen  after  the  date  of  two  specified  assessments 
which  the  vendor  agreed  to  pay,  and  paid  an  assessment  thereafter  be- 
coming a  lien  on  the  land,  and  sued  to  recover  tlie  amount  of  defendant 
title  insurance  company,  which,  after  tbe  assessment  paid  had  become  a 
Uen,  issued  its  policy  insuring  against  "all  loss  or  damage,"  containing 
a  schedule  enumerating  the  liens,  eta,  excepted  from  the  policy,  but  not 
mentioning  such  lien,  field,  that  plaintiff  could  recover  00I7  his  actoal 
loss,  and  ttiat,  as  he  took  title  subject  to  the  Uen  which  be  bad  paid* 
there  was  no  loss  or  damage,  and  the  insurer  was  not  UaUe. 

[Ed.  Mote.— For  other  cases,  see  Insurance,  Cent  Dig.  I  1131;  Dec. 
Dig.  «s>426)&.] 

2l  Insua&NOE  <s=s»119 — Trru;  iNsnBAncoe — ^Natubb  or  OonrBAor. 

A  policy  of  title  Insurance  is  essentially  and  aol^  a  contract  of  In- 
demnity, and  not  a  wagerlug  policy,  or  even  an  expression  of  opinion 
backed  by  a  forfeiture,  so  that  the  insured  can  recover  only  his  actual 
loss,  and  cannot  make  the  policy  a  subject  of  profit 

[Ed.  Note. — For  other  cases,  see  Insurance^  Cent  Dig.  1 165 ;  Dec  Dig. 
«»110.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Empire  Development  Company  and  Edward  C.  Gains- 
borg  against  the  Title  Guarantee  &  Trust  Company.  From  a  judge- 
ment in  favor  of  plaintiffs  upon  a  directed  verdict,  and  fr<Hn  an  or- 
der denying  a  motion  for  a  new  trial,  defendant  appeals.  Reversed, 
and  complaint  dismissed. 

Argued  before  CLARKE,  P.  T.,  and  McLAUGHLIN,  LAUGH- 
UN,  SCOTT,  and  PAGE,  JJ. 

Harold  Swain,  of  New  York  City,  for  appellant 
Joab  H.  Banton,  of  New  York  City,  for  respondents. 

SCOTT,  J.  Hie  defendant  is  a  corporation  organized,  among  otfier 
things,  to  examine  and  insure  titles  to  real  property.  The  action  is 
brought  upon  a  policy  of  title  insurance,  dated  April  4,  1907,  issued 
by  defendant  to  the  plaintiff  Edward  C.  Gainsborg,  and  by  him 
assigned  (with  consent  of  defendant)  to  the  plaintiff  Empire  Develop- 
ment Company, 

The  essential  facts  are  not  in  dispute.  In  the  winter  of  1906-07 
one  Samuel  Gainsborg,  now  deceased,  the  father  of  plaintiff  Edward 
C.  Gainsborg,  entered  upon  negotiations  to  purchase  from  tiie  execu- 
tors of  Catharine  M.  Andrews,  deceased,  a  large  tract  of  land,  un- 
developed, or  only  partially  developed,  which  lay  in  the  borough,  now 
county  of  Bronx,  in  the  city  of  New  York.  The  city  had  adopted 
maps  laying  out  streets  and  avenues  across  this  tract,  and  the  work 
of  opening  these  streets  and  otherwise  improving  the  property  was 
in  active  pr<^ess.  This  involved  the  laying  of  assessments.  After 
some  negotiations  as  to  price  between  Mr.  John  H.  Judge,  one  of 

(S=aFor  oUier  cuea  see  same  topic  &  KSY -NUMBER  In  all  K^-Numbared  DigMU  A  I&d«zes 
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the  executors  of  Mrs.  Andrews*  estate,  and  Samuel  Gainsborg,  a  price 
was  agreed  upon  and  a  sale  arranged.  A  real  estate  broker  named 
Davies  was  active  in  bringing  the  negotiations  to  a  conclusion.  At 
Gainsborg*s  instigation  the  contract  was  executed  by  one  Claudio  Capo, 
as  purchaser ;  but  the  real  party  in  interest  was  Gainsborg,  who  had 
already  formulated  plans  for  the  incorporation,  of  the  Empire  Develop- 
ment Company,  in  which  he  intended  ultimately  to  have  the  title  vest. 
When  the  purchase  was  completed  and  the  title  closed  the  deed  was 
executed  to  plaintiff  Edward  C.  Gainsborg,  whose  interest  in  the 
pr<^rty  appears  to  have  been  very  slight ;  the  real  party  in  interest 
being  his  father,  Samuel  Gainsborg.  The  policy  of  title  insurance  to 
whidi  tfiis  action  relates  was  issued  to  Edward  C.  Gainsborg  as  the 
owner  of  the  record  title.  Subsequently  he  transferred  the  property 
to  the  Empire  Development  Company  and  assigned  the  policy  of  title 
insturance  to  it. 

[1,  2]  At  the  time  the  contract  of  sale  was  executed  by  Mrs.  An- 
drews' executors  and  Capo,  certain  assessments  for  local  improvements 
had  already  beccmie  liens  upon  the  property,  and  proceedings  were 
pending  which,  in  the  natural  course  of  events,  would  result  in  other 
liens  of  like  nature.  The  executors  were  content  to  assume  and  pay 
the  assessments  which  had  become  liens  at  the  time  of  signing  the  con- 
tract, but  were  not  willing  to  pay  any  assessments  which  might  there- 
after bec<»ne  liens.  Accordingly  the  contract  provided  that  the  pur- 
chaser should  take  title : 

"Sabject  to  all  assessments  upon  said  premises  becoming  a  lien  after  the 

assessment  for  Tiffany  street  opening  from  Longwood  avenue  to  Intervale 
avenue,  which  became  a  Ueu  December  6,  1906,  and  the  assessment  for  ac- 
quiring title  to  East  149th  street,  from  the  Southern  Boulevard  to  the  easterly 
bulkhead  line  of  the  Harlem  River,  which  became  a  Uen  December  14,  1806, 
which  assessments  the  vendors  agree  to  pay  and  no  others." 

There  was  pending  at  that  time  a  proceedii^f  for  opening  Randall 
avenue,  which  ran  through  the  property,  and  before  the  title  was  closed, 
and  on  or  about  February  20th,  1907,  assessments  for  this  improve- 
ment, aggregating  $6,094.05,  were  ccmfirmed  and  became  a  lien  on 
the  property.  The  title  was  closed  on  April  4,  1907,  and  thereafter, 
on  April  20,  1907,  the  elder  Gainsborg,  or  the  Empire  Development 
Company,  paid  the  said  assessment  for  the  Randall  avenue  opening, 
and  it  is  for  the  sum  so  paid  with  interest  that  the  plaintiffs  sue  and 
have  recovered  judgment.  The  title  insurance  policy  was  in  the  usual 
form,  and  contained  a  schedule  which  enumerated  ^e  "estates,  inter- 
ests, defects,  objections  to  title,  liens,  charges,  and  incumbrances  af- 
fecting said  premises"  against  which  the  policy  did  not  insure.  In 
this  sdiedule  no  mention  is  made  of  the  Randall  avenue  assessment, 
which  had  become  a  Uen  before  the  policy  was  issued.  Under  these 
circumstances  the  defendant  would  ordinarily  be  liable  to  repay  the 
amount  of  the  assessment,  but  it  claims  that  tmder  the  peculiar  cir- 
cumstances of  this  case  it  is  not  so  liable. 

In  addition  to  the  cause  of  action  based  upon  the  policy  itself,  the 
annpUiint  embraces  a  cause  of  action  for  damages  on  the  ground 
that  defendant  had  been  employed  by  the  elder  Gainsborg,  and  had 
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agreed  to  act  for  him  in  making  the  contract  for  the  purchase  of  the 
property,  and  had  been  negligent  in  permitting  the  "subject"  clause, 
as  it  is  called  in  the  case,  and  which  has  already  been  quoted,  to  re- 
main in  the  contract.  This  cause  of  action  requires  but  scant  consid- 
eration, since  it  is  unsupported  by  tlie  proof,  and  was  evidently  not 
considered  or  acted  on  by  the  court  at  Trial  Term.  The  defendant's 
contention  that  it  is  not  liable  under  the  peculiar  circumstances  of  this 
case  is  based  upon  the  terms  of  the  policy  itself,  and  the  nature  of 
the  contract  evidenced  by  the  policy.  What  the  defendant  undertook 
to  insure  against  is  "all  loss  or  damage,"  not  exceeding  a  specified 
amount,  "which  the  insured  shall  sustain"  by  reason  of  any  defect  or 
defects,  or  "by  reason  of  any  liens  or  incumbrances  charging  the  same 
at  the  date  of  this  policy,"  and  not  excepted  by  the  schedule  herein- 
before referred  to. 

That  the  plaintiffs  suffered  no  loss  or  damage  in  the  case  is  argued 
from  the  fact  that  by  the  terms  of  the  contract  of  sale  the  purchaser 
had  assumed  the  Randall  avenue  assessment,  it  having  become  a  lien 
subsequent  to  those  mentioned  in  the  "subject"  clause  in  the  con- 
tract, and  hence  it  cannot  be  said  to  have  been  damaged  by  paying 
that  which  it  had  expressly  agreed  to  pay  in  any  event.  The  argu- 
ment may  be  stated  in  anolher  way,  to  wit :  That  what  defendant  un- 
dertook to  do  was  to  insure  the  title  which  the  purchaser  was  to 
receive  from  the  Andrews  executors ;  that  that  title  was  to  be,  by  the 
terms  of  the  contract  of  sale,  taken  subject  to  the  Randall  avenue 
assessment,  and  all  other  assessments  becoming  a  Lien  after  those  ex- 
pressly specified  in  the  contract,  and  consequently  that  defendant's  pol- 
icy was  not  intended  to,  and  did  not,  cover  such  assessments. 

We  find  much  force  in  this  contention.  It  is  perhaps  surprising,  in 
view  of  the  large  business  done  by  title  insurance  companies,  that  so 
few  cases  are  to  be  fotmd  in  the  books  bearing  upon  their  obligations 
to  and  relations  with  those  to  whom  they  have  issued  policies.  It  is 
very  well  settled  in  this  state,  however,  that  a  policy  of  title  insurance 
is  essentially  and  solely  a  contract  of  indemnity,  and  not  a  wagering 
policy,  or  even  an  expression  of  opinon  backed  by  a  forfeit.  Trenton 
Potteries  Co.  v.  Title  Guarantee  &  Trust  Co.,  176  N.  Y.  65,  68  N.  E. 
132;  Palliser  v.  Title  Insurance  Co.,  61  Misc.  Rep.  490,  115  N.  Y. 
Supp.  545.  Hence  a  plaintiff,  declaring  upon  such  a  policy,  may  re- 
cover only  his  actual  loss,  and  cannot  make  the  policy  a  subject  of 
profit  to  the  insured.  This  is  a  rule  generally  applicable  to  all  con- 
tracts for  indemnity. 

Under  the  somewhat  unusual  and  peculiar  facts  of  the  present  case, 
we  are  unable  to  see  that  the  plaintiffs  have  sustained  any  loss  or  dam- 
age. By  the  terms  of  the  contract  of  sale  they,  or  their  predecessors 
in  interest,  would  have  been  obliged  to  take  title,  no  matter  how  many 
assessments  were  found  to  be  liens  upoa  the  property,  of  later  date 
than  those  expressly  referred  to  in  the  contract  and  which  the  vendors 
agreed  to  pay.  Hence  the  failure  of  defendant  to  discover  the  ex- 
istence of  the  Randall  avenue  assessment  (if  it  did  fail  to  discover 
it),  or  to  include  it  amoi^  the  liens  and  incumbrances  not  insured 
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against,  imposed  no  burden  upon  the  vendee  that  he  had  not  already 
agreed  to  assume. 

We  have  preferred  to  place  our  disposition  of  this  appeal  on  the 
wholly  undisputed  questions  of  fact  in  the  case,  because  we  consider 
that  they  point  inevitably  to  a  reversal  of  the  judgment.  We  may  say, 
however,  that  the  evidence  is  very  persuasive  to  the  effect  that  the 
existence  of  the  lien  of  the  Randall  avenue  assessment  was  well  known 
to  the  elder  Gainsborg  when  the  title  was  closed,  and  that  the  omis- 
sion to  refer  to  it  in  the  policy  was  due  to  his  suggestion.  Apart  from 
this,  however,  and  upon  the  undisputed  facts,  we  are  of  opinion  that 
defendant's  motion  for  the  direction  of  a  verdict  in  its  favor  should 
have  been  granted. 

The  judgment  and  order  appealed  from  are  therefore  reversed,  and 
judgment  directed  for  defendant  dismissing  the  complaint  upon  the 
merits,  with  costs  and  disbursements  to  defendant  in  this  court  and 
the  court  below.   All  concur. 


(Supreme  Court,  Appellate  Division,  First  Department  January  21,  1910.) 
L  Ve.tdob   and  Puechaseb  €=>134 — Pebformanoi  of  CoNiBAOT — Inoum- 

BBANCES — TbASSFEB  TaX. 

Transfer  Tax  Law  (Consol.  Iaws,  c.  60)  5  220,  Imposes  a  tax  upon  the 
transfer  of  any  property  by  will.  Section  222  provides  tbat  the  taxes  Im- 
posed thereby  shall  be  due  and  payable  at  the  time  of  the  transfer,  and 
Bectlon  224  provides  that  every  mtii  tax  shall  be  a  lien  upon  the  property 
transferred  antll  paid.  Plaintiff's  hosband  devised  and  bequeathed  to 
her  property  iq>on  which  a  tax  ct  $Si837.61  was  assessed.  Included  in 
such  property  was  mortgaged  real  estate,  the  egnity  in  which  was  report- 
ed by  the  appraiser  to  be  of  no  value.  Before  the  institution  of  pro- 
ceedings to  assess  the  tax,  plaintiff  contracted  to  sell  such  real  estate  to 
defendant,  free  and  clear  of  all  Hens  or  charges  except  the  mortgage, 
and  at  the  date  for  closing  the  title  the  tax  was  still  undetermined  and 
unpaid.  Eeld,  that  the  premises  were  incumbered  with  the  transfer  tax, 
and  plaintiff  by  tendering  a  deed  did  not  comply  with  the  contract,  as 
the  tax  is  a  Hen  upon  all  the  property  transferred  to  the  particular  trans- 
feree, and  the  tax  la  not  segregated  and  an  aliquot  part  collectible  out 
of  each  item. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Parchaaer,  Cent.  Dig.  H 
288,  250~2S4,  258;  Dec.  Dig.  «s>lS^] 

2.  Vendob  and  Pubchasbb  4=s>111 — ^Pkbtobiuhox  or  OonTEAOV— Incuic- 

llBANCES — In  DSUNIir. 

Where  plaintiff  contracted  to  sell  real  estate  to  defendant  free  and 
clear  of  all  liens  except  a  mortgage,  and  at  the  time  for  ciosdi^  the  title 
the  land  was  subject  to  tbo  lien  of  a  transfer  tax,  defendant  could  not 
be  required  to  aocetpt  a  surety  bond  or  other  indeomil?  against  sudi  tax. 

[Ed.  Mote^For  other  cases,  see  Vendor  and  Pondiaser,  Gent,  Dig.  11 
271-275;  Dec.  Dig. 

&  Srvcmo  PxRnnHANCK  «ss»^--GoNiBAor— O^uce  as  or  tub  Essence. 

Plaintiff  contracted  to  sell  land  to  defendant  free  and  dear  of  all  lims 
e»!ept  a  mortgage,  but  at  the  date  for  closing  the  title  the  pr<H?erty  was 
subject  to  the  lien  of  a  transfer  tax.  Defendant  rejected  the  title,  and 
plaintiff  sued  for  si>ecific  performance,  and  before  the  decree  was  ren- 
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dered  had  the  amount  of  the  tax  detwmined  and  paid  It  Defendant  waa 
a  builder,  and  told  plalntifTs  representatlTe  that  he  expected  to  tear 
down  a  building  on  £e  land  and  immediately  bolld  an  apartment  house 
thereupon.  He  bad  contracted  with  an  architect  to  butld  three  Identical 
apitrtment  houses,  had  secured  two  plots  of  land,  and  when  he  failed  to 
get  the  premises  In  question  bought  another  plot.  At  the  time  of  the 
contract  he  was  willing  to  assume  the  mortgage,  because  he  expected 
to  pay  It  from  his  building  loan,  but,  having  completed  his  three  houses, 
he  did  not  at  the  time  of  the  trial  hare  sufficient  money  to  carry  out 
the  contract  Held,  that  these  considerations  made  time  of  the  essence  of 
the  contract,  and  made  it  inequitaUe  to  require  performance  from  de- 
fendant at  the  time  of  the  trial 

[Ed.  Note.— For  other  cases,  see  Spedfle  Ferfotmanoe,  Coat.  Dig,  H 
233-244 ;  Dec  Dig.  «s>92.] 

Appeal  from  Special  Term,  New  Yoric  Comity. 

Action  by  Laura  N.  Smith  against  Edward  W.  Browning.  From  a 
judgment  for  plaintiff,  entered  after  a  trial  at  Special  Term,  defendant 
appeals.   Reversed,  and  judgment  ordered  for  defendant. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN.  LAUGH- 
LIN,  SCOTT,  and  PAGE,  JJ. 

Joseph  Day  Lee,  of  New  York  City,  for  appellant. 

John  Thomas  Smith,  of  New  York  City,  for  respondent 

PAGE,  J.  The  plaintiff  became  possessed  of  the  property  in  ques- 
tion by  virtue  of  a  devise  in  her  husband's  will.  The  provisions  thereof 
are  as  follows,  in  so  far  as  they  relate  to  the  plaintiff:  (1)  A  bequest 
of  $200,000.  (2)  A  bequest  and  devise  of  a  dwelling  house  in  New 
York  City  (No.  43  West  Seventy-Second  street)  with  its  contents,  and 
also  certain  real  property  in  Kingston,  Ulster  county,  with  the  contents 
of  the  dwelling  house  thereon,  and  also  automobiles,  carriages,  wagons, 
harnesses,  and  all  other  personal  property  in  the  bam  and  stables  on 
the  Kingston  property.  (3)  A  life  estate  in  the  residuary  estate.  The 
will  was  probated  January  4,  1914. 

On  April  15,  1914,  the  plaintiff  agreed  to  sell  the  premises  43  West 
Seventy-Second  street  to  the  defendant,  subject  to  certain  restrictive 
covenants  and  such  facts  as  an  accurate  survey  will  disclose  as  to  en- 
croachments, for  the  sum  of  $69,000,  payable  $250  on  signing  the  con- 
tract, $3,750  upon  delivery  of  the  deed,  and  asstmiing  a  mortgage  of 
$65,000  then  a  lien  upon  the  premises,  deeds  to  be  delivered  May  2, 
1914.  The  contract  further  provided  that  at  the  date  thereof  certain 
taxes  were  due  and  unpaid,  and  that  the  holder  of  the  mortgage  had 
called  $15,000  of  the  principal,  which  the  defendant  agreed  to  pay  at 
the  closing  of  the  title.  Provision  was  made  for  the  adjustment  of  in- 
terest, insurance  premiums,  and  payment  of  taxes  out  of  the  $3,750, 
and  the  plaintiff  was  to  pay  any  deficiency  that  might  arise ;  "it  being 
the  intent  and  purpose  of  this  agreement  that  the  purchaser  shall  ac- 
quire said  premises  as  of  the  date  fixed  for  the  closing  of  title,  free 
and  clear  of  all  liens  or  charges,  save  as  regards  the  principal  of  said 
mortgage."  It  further  provided  that  the  purchaser  agreed  to  adjourn 
the  closing  of  title  for  one  week  if  the  seller  should  request  such  ad- 
journment. The  date  for  closing  was  adjourned  to  May  13,  1914. 

Prior  to  the  date  for  closing  no  proceedings  had  been  instituted  to 
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ascertain  the  amount  of  the  transfer  tax,  and  therefore  the  same  was 
undetermined  and  unpaid.  The  defendant  refused  to  accept  a  tender 
of  the  deed  upon  the  ground  that  the  transfer  tax  was  a  lien  upon  the 
premises.  The  plaintiff's  attorney  then  offered  to  institute  within  10 
days  a  proceeding  to  have  the  property  declared  free  from  the  tax,  to 
pay  the  state  comptroller  $40,  or  deposit  that  sum  with  the  defendant's 
attomeyf  or  to  give  a  bond  of  the  plaintiff,  with  the  Southern  Surety 
Company  as  surety,  to  the  defendant,  in  the  stun  of  $10,000,.  condi- 
tional upon  the  payment  of  any  lien  that  might  be  assessed  against  the 
property  by  reason  of  the  nonpayment  at  that  time  or  in  the  future  of 
the  transfer  tax.   These  offers  were  declined. 

This  action  for  specific  performance  of  the  contract  was  commenced 
on  or  about  July  23,  1914,  and  trial  was  held  on  March  8,  1915.  On 
February  12,  1915,  the  transfer  tax,  amounting  to $3,887.61,  was  paid; 
the  tax  having;  been  assessed  on  January  20,  1915.  In  the  report  and 
appraisal,  which  was  confirmed,  the  value  of  the  property  above  tlie 
mortgage  loan  was  stated  to  be  nominal,  and  that  there  was  no  value 
of  the  equity  at  the  time  of  the  testator's  death,  A  decree  for  specific 
performance  of  the  contract  has  been  entered. 

[1]  The  principal  question  to  be  determined  on  this  appeal  is  wheth- 
er the  transfer  tax  as  a  whole  became  a  lien  upon  each  item  of  prop- 
erty transferred  by  the  will  of  the  testator  to  the  plaintiff,  or  did  it 
become  a  lien  upon  each  specific  bequest  or  devise  to  the  extent  only 
of  the  amount  of  the  tax  as  determined  by  the  value  of  the  property 
included  therein?  This  question  does  not  appear  to  have  been  hereto- 
fore adjudicated.  The  Transfer  Tax  Law,  so  far  as  is  material  to 
this  case,  provides  (section  220) : 

"A  tax  is  hereby  Imposed  upon  the  transfer  of  any  *  •  •  property 
•  •  ■  *  to  persons  •  •  •  by  will  •  •  •  from  any  person  dying  seiz- 
ed or  possessed  thenoi  while  a  resident  of  the  state." 

Section  221 : 

"Upon  a  transfer  taxable  under  this  article  of  property  •  •  *  of  an 
amount  in  excess  of  the  value  of  $5,000  to  *  *  •  the  wife  •  •  •  of 
the  decedent  •  *  *  the  tax  on  such  transfer  shall  be  at  the  rate  of  one 
per  centum  on  any  amount  In  excess  of  f5,000.'* 

Section  222: 

"All  taxes  imposed  by  this  article  shall  be  due  and  payaMe  at  the  time  ct 
the  traosfeT." 

Section  224: 

"Every  such  tax  shall  be  and  remain  a  lien  upon  the  property  transferred 
until  paid.   •   •   • " 

"The  transfer  tax  Is  not  a  tax  upon  property,  but  npon  the  right  of  succes- 
sion to  property.  *  *  *  It  accrues,  therefore,  at  the  same  time  the  estate 
Tests ;  that  is,  upon  the  death  of  the  decedent"  Matter  of  Penfold,  216  N.  T. 
163,  107.  110  N.  E.  497. 

It  is  the  transfer  of  the  property  that  is  taxed.  The  lien  of  the  tax 
attaches  to  the  property  so  transferred  immediately  upon  the  death  of 
the  decedent.  In  ascertaining  the  amount  of  the  tax,  the  aggregate  of 
the  value  of  all  the  items  transferred  is  the  basis  for  computation,  and 
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the  tax  Is  not  segregated  and  an  aliquot  part  thereof  collectible  out  of 
each  item,  but  it  becomes  payable  and  is  a  lien  upon  all  the  property 
transferred  to  the  particular  individual.  I  am  of  the  opinion,  there- 
fore, that  the  premises  under  consideration  were  incumbered  with  the 
transfer  tax,  and  that  the  plaintiff  could  not  tender  a  title  in  accord- 
ance with  the  terms  of  the  contract  until  she  had  paid  such  tax. 

[2]  The  offers  to  indannify  against  the  tax:  do  not  affect  the  de- 
fendant's position.  He  was  entitled  to  a  title  free  and  clear  from  all 
incumbrances  except  those  specified  in  the  contract,  and  could  not  be 
required  to  accept  anything  in  lieu  thereof. 

[3]  The  respondent  claims  further  that  time  was  not  of  the  essence 
of  the  contract,  and  that  the  decree  should  be  sustained  for  the  reason 
that  prior  to  liie  trial  she  had  paid  the  tax  and  there  had  been  no 
change  in  the  property.  The  defendant  proved,  however,  that  his  oc- 
cupation was  tiiat  of  a  builder,  and  that  he  had  told  the  plaintiff's  rep- 
resentative that  he  expected  to  tear  down  tiie  building  and  immedi- 
ately build  an  apartment  house  upon  the  lot.  It  also  appeared  that  he 
had  made  a  contract  with  an  architect  to  build  three  identical  apart- 
ment houses ;  that  he  had  secured  two  plots,  and  that  when  he  failed 
to  get  these  premises  he  bought  another  plot;  that  the  reason  he  was 
willing  to  assume  the  mortgage  in  this  case  was  that  he  expected  to  pay 
it  from  his  building  loan ;  and  that  he  had  completed  his  three  houses 
and  did  not  at  the  time  of  the  trial  have  sufficient  money  to  carry  out 
the  contract  I  am  of  the  opinion  that  these  amsiderations  make  time 
of  the  essence  of  the  contract,  and  that  it  would  be  inequitable  to  have 
required  at  the  time  of  &e  trial  a  performance  on  the  part  of  the  de- 
fendant 

The  defendant  expended  $124  for  a  search  of  the  title,  and  has  coun- 
terclaimed  for  this  amount  and  the  $250  paid  on  account  of  the  pur- 
chase price.  I  find  nothing  in  the  evidence  to  sustain  the  finding  that 
the  refusal  of  the  defendant  to  perform  the  contract  was  not  made  in 
good  faith,  which  is  erroneously  embodied  in  the  fifth  conclusion  of 
law.  That  finding  and  the  seventeenth  finding  of  fact,  and  all  ^e 
conclusions  of  law  contained  in  the  decision  of  the  Special  Term  are 
reversed. 

The  judgment  appealed  from  is  therefore  reversed  with  costs,  and 
judgment  ordered  in  favor  of  the  defendant  for  the  sum  of  $374,  to- 
gether with  interest  and  costs.  Conclusions  of  law,  and  other  findings 
of  fact,  if  desired,  may  be  submitted  upon  the  settlement  of  the  order 
herein.   Settle  ord^  on  notice.  All  concur. 
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8CHOON&UKEB  et  al.  t.  HECKSCHBB. 


(Stqtreme  Court,  Appellate  DItIsIod,  First  Department   Janoary  21,  1916.) 

1.  CoVEMAnTS  4=951 — ^BVILDIIfa  COTSNAHT— OOiraiBnOIXON — AXEA. 

A  coTeoant  between  the  predecessors  of  plaintiffs  and  ttie  defendant, 
owner  of  four  lots  at  the  southwest  corner  of  Madison  avenne  and  Thirty- 
Eighth  street,  reciting  their  ownership  In  fee  of  lots  "lying  on  each  side 
of  Thirty-Fourth,  Thirty-Fifth,  Thirty-Sixth  and  Thirty-Seventh  streets 
and  on  the  south  side  of  Thirty-Eighth  street,  lying  between  Madison 
avenue  on  the  westerly  side  and  Lexington  avenue  on  the  easterly,  and 
also  on  said  Madison  avenue,"  that  no  buildings  should  be  erected  there- 
on, other  than  brick  or  stone  dwelling  bouses  at  least  two  stories  high, 
with  the  ordlnarj  yards,  and  churches  and  private  statdes,  declared  to 
he  a  covenant  running  wtUi  the  land,  excluded  from  the  restriction  all 
property.  Including  defendant's  lots,  between  Madison  avenue  on  the 
west,  Lexington  avenue  on  the  east,  and  Tblrty-El^tti  street  on  the 
north,  as  the  wovda  "and  also  on  said  Bdtadison  avenue"  were  qualified 
by  the  preceding  words,  "lying  between  Madison  avenue  on  the  westerly 
side  and  Lexington  avenue  on  the  easterly,"  and  were  necessarily  added 
to  include  the  lots  on  the  easterly  side  of  Madison  avenue  not  covered  by 
the  prior  language. 

[Kd.  Note. — Vor  other  cases,  see  Covenants,  Gent  Dig.  {SO;  Dec.  Dig. 
4=^51.] 

2l  Covbivants  «=349 — BuiLDino  REErnucnoNs— CoNffniirorion. 

Where  the  language  of  a  restrictive  covenant  regarding  the  Intentlonr 
of  the  parties,  as  shown  by  their  language,  considered  in  connection  with 
the  clrcunistances,  is  reasonably  capable  of  two  constructious,  the  one 
that  limits  rather  than  the  one  that  extends  the  restriction  will  be  adoptr 
ed,  as  the  law  favors  free  and  nnrestricted  use  of  property. 

[Ed.  Not& — Vm  other  cases,  see  Covenants,  Cent  IMg,  {  49;  Dec,  Dig. 

3.  Covenants  «=s>49 — Covenant  Hunnino  with  the  Land — Validitt. 

The  owner  of  real  property  has  the  right  to  restrict  its  uses  by  cove- 
nant or  agreement,  which  restriction  will  be  upheld,  If  reasonable,  and 
not  contrary  to  the  public  welfare. 

[Ed.  Note.— For  other  cases,  see  Covoiants,  Cent  Dig.  |  49;  Dec.  Dig. 
©=»49.] 

Laughlin,  J.,  dissenting. 


Appeal  from  Trial  Term,  New  York  County.. 

Action  by  Sylvanus  L.  Schoonmaker  and  others  against  August 
Heckscher.  From  a  judgment  dismissing  the  c(»nplamt  at  the  open- 
ing of  the  trial,  plaintiffs  appeal.  Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  DOWLING,  and  PAGE,  JJ. 

Edmund  L.  Baylies,  of  New  York  City,  for  appellant. 
Jabi^  Holmes,  of  New  York  City,  for  respondent. 

PAGE,  J.  [1]  The  respondent  is  the  owner  of  four  lots  on  the 
southwest  corner  of  Madison  avenue  and  Thirty-Eighth  street,  New 
York  City,  and  is  about  to  erect  thereon  a  commercial  building.  The 
appellants  are  owners  of  various  lots  in  the  vicinity,  and  have  brought 
this  action  to  enjoin  the  erection  of  the  said  structure,  on  the  ground 
that  it  is  a  violation  of  a  restrictive  covenant  running  with  the  land» 

4s»For  otber  coses  see  same  topic  A  KEY-NUMBEH  la  oil  Ker-Numbered  DlgflBU  ft  Indexes 
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alleged  to  have  been  entered  into  by  the  predecessors  in  title  of  the 
appellants  and  the  respondent   The  question  to  be  determined  upon 

this  appeal  is  whether  the  language  of  the  said  covenant,  whereby  it 
describes  the  metes  and  bounds  of  the  area  intended  to  be  affected  by 
the  restrictions,  is  sufficiently  comprehensive  to  include  the  lots  upon 
which  the  respondent  is  about  to  build.  The  material  portion  of  the 
covenant  is  as  follows : 

"Whereas,  the  several  partleB  hereto  are  vwaera  In  fee  simple  at  divers 
lots  and  parcels  of  ground  situate  In  the  Elghte^th  ward  of  the  city  of  New 
York,  lying  on  each  side  of  Thlrty-Pourth,  Thirty-Fifth,  Thirty-Sixth  and 
Thirty-Seventh  streets  and  on  the  south  side  of  Thirty-Eighth  street  lying  be- 
tween Madison  avenue  on  the  westerly  side  and  Lexington  avenue  on  the 
easterly  and  also  on  said  Madison  avenue,  Lexington  avenue,  and  Fourth 
avenue  as  the  same  are  particularly  laid  down'  on  a  map  in  the  office  of  regis- 
ter In  and  for  the  city  and  county  of  New  York,  entitled  'Map  of  the  Murray 
Hill  E^te,*  made  by  Joseph  T.  Bridges,  dty  surveyor,  February  25,  1S39: 
Now  know  ye  that  the  said  several  parties  hereto,  each  of  them  In  conaldera- 
tlon  of  the  covenant  and  agre^ent  on  the  part  of  the  others  herein  contained 
and  of  the  sum  of  one  dollar  to  each  in  hand  paid  by  the  others,  the  receipt 
whereof  Is  hereby  acknowledged,  have  covenanted,  bargained,  and  agreed, 
and  each  of  them  by  these  presents  doth  covenant,  bargain,  and  agree,  with 
the  others  and  with  each  of  the  others,  and  each  for  himself,  his  heirs  and 
assigns  with  the  others,  their  heirs  and  assigns,  and  with  each  of  the  oth^, 
his  heirs  and  assigns,  that  neither  of  them,  nor  his  heirs  and  assigns,  shall  or 
will  at  any  time  hereafter  erect  or  cause  to  be  erected  upon  any  of  the  lots 
owned  by  them  respectively,  or  any  part  of  the  same,  any  building  or  erection 
other  than  brick  or  stone  dwelling  houses  of  at  least  two  stories  In  height 
and  with  the  ordinary  yard  appurtenances  to  dwelling  honsea,  and  except 
(dmrcbea  and  stables  of  brick  or  sttne  tot  private  dwellings;  •  •  •  and 
it  is  further  agreed  and  covenanted  that  the  above  covenants  shall  be  deemed 
and  taken  to  be  covenants  running  with  the  land,  and  that  In  case  of  any  vio- 
lation or  attempted  violation  of  the  covenants  herein  contained  by  any  of 
the  parties  hereto,  his,  her,  or  their  heirs,  executors,  or  assigns,  a  bill  may  be 
filed  by  any  one  or  more  of  the  other  parties  hereto,  their  or  his  heirs,  ex- 
ecutors, or  assigns,  to  obtain  a  perpetniU  injunction  against  the  same." 

As  the  lots  in  question  are  not  "between  Madison  avenue  on  the 
westerly  side  and  Lexington  avenue  on  the  easterly,"  the  respondent 
contends  that  they  are  not  within  the  area  of  restriction,  and  the 
court  at  Special  Term  has  so  held.  The  appellant  claims  that  the 
words  "and  also  on  said  Madis(»i  avenue,  Lexington  avenue,  and 
Fourth  avenue"  include  all  of  the  lots  owned  by  the  parties  to  the 
agreement  and  facing  on  Madison  avenue,  whether  they  are  between 
Madison  avenue  and  Lexington  avenue  or  not  between  those  bounda- 
ries. In  other  words,  it  is  claimed  that  the  description,  "lying  on  each 
side  of  Thirty-FourUi,  Thirty-Fifth,  Thirty-Sixth  and  Thirty- Seventh 
streets  and  on  the  south  side  of  Thirty-Eighth  street  lying  between 
Madison  avenue  on  the  westerly  side  and  Lexington  avenue  on  the 
easterly,"  relates  only  to  the  street  lots,  and  was  intended  to  designate 
the  avenues  between  which  the  street  lots  were  to  be  restricted,  and 
that  the  following  words,  "and  also  on  said  Madison  avenue,  Lexing- 
ton avenue  and  Fourth  avenue/'  stand  alone  as  a  designation  of  the 
avenue  lots  covered  by  the  restrictions. 

It  is  evident  that  the  intention  of  tiie  parties  was  to  estabtish  an  area 
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within  which  houses  of  a  certain  character  alone  could  be  constructed, 
and  from  which  all  obnoxious  trades  should  be  excluded.  While  the 
language  of  the  covenant  is  not  free  from  ambiguity,  it  seems  to  me 
that  the  interpretation  which  best  effectuates  the  apparent  object  and 
intention  of  the  parties  is  that  contended  for  by  the  respondent,  which 
excludes  from  the  restriction  all  property  not  included  between  the 
boundaries  of  Madison  avenue  on  the  west,  X<exington  avenue  on  the 
east,  and  Thirty-Eighth  street  on  the  north. 

Tlie  appellants'  ccwistruction  of  the  words  "and  alsp  on  said  Madison 
avenue,"  etc,  as  a  separate  and  distinct  provisicm  for  the  avenue  lots, 
would  include  within  the  restriction  lots  numbered  183  and  184  on 
the  "Bridges  Map"  at  the  north  comer  of  Thirty-Eighth  street,  which 
face  Madison  avenue,  and  which  adjoin  lots  185  to  193,  inclusive, 
on  north  side  of  'Diirty-Bighth,  expressly  excluded  from  the  re- 
striction by  the  prior  provisions  of  the  covenant.  It  is  very  improbable 
that  such  a  result  was  intended.  I  am  of,  the  opinion  that  the  entire 
sentence  should  be  construed  as  a  whole,  and  the  words  "and  also  on 
said  Madison  avenue"  be  regarded  as  qualified  by  the  preceding  words, 
"lying  between  Madison  avenue  on  the  westerly  side  and  Lexington 
avenue  on  the  easterly,"  which  excludes  the  lots  owned  by  the  re- 
spondent. This  construction  gives  effect  to  every  word  of  the  cove- 
nant. The  words  "and  also  on  said  Madison  avenue"  were  necessarily 
added  for  the  purpose  of  including  the  lots  on  the  easterly  side  of  that 
avenue  which  otherwise  would  not  have  been  covered  by  the  prior 
language. 

[2,  3j  An  owner  of  real  property  has  an  unquestionable  right  to  . 
restrict  its  uses  by  covenant  or  agreement,  and  such  restrictions  will 
be  upheld  by  the  courts,  provided  they  are  reasonable,  and  not  con- 
trary to  the  public  welfare,  and  effect  will  be  given  to  the  intention 
of  the  parties,  as  shown  by  the  words  used,  considered  in  connection 
with  the  surrounding  circumstances.  But  if,  when  so  considered,  the 
language  used  is  reasonably  capable  of  two  constructions,  the  one  that 
limits,  rather  than  the  one  tiiat  extends,  the  restriction  should  h6 
adopted,  for  the  reason  that  the  law  will  always  favor  the  free  and 
unrestricted  use  of  property,  and  therefore  all  doubts  and  ambiguities 
must  be  resolved  in  favor  of  the  natural  right  to  the  free  use  and  en- 
joyment of  property  and  against  restrictions.  Clark  v.  N.  Y.  Life  Ins. 
&  T.  Co.,  64  N.  Y.  33 ;  Clark  v.  Jammes,  87  Hun,  215,  33  N.  Y.  Supp. 
1020;  Kitching  v.  Brown,  180  N.  Y.  414,  73  N.  E.  241,  70  L.  R.  A. 
742.  This  rule  has  been  applied  in  a  prior  action  involving  a  con- 
structioa  of  another  clause  of  the  identical  covenant  here  involved,  in 
which  it  was  held,  both  in  this  court  and  the  Court  of  Appeals,  that 
the  language  of  the  covenant  should  be  strictly  construed  against 
the  restriction.  South  Church  v.  Mad.  Ave.  Bldg.  Co.,  163  App.  Div. 
359,  148  N.  Y.  Supp.  519;  Id.,  214  N.  Y.  268,  108  N.  E.  444,  L.  R. 
A.  1915F,  651. 

As  the  covenant  does  not  clearly  include  the  lots  in  omtroversy,  and 

could  only  be  construed  so  to  do  by  a  liberal  interpretation  of  a  por- 
tion of  its  language,  contrary  to  the  apparent  object  of  the  restriction 
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as  expressed  in  another  portion  of  the  covenant,  the  doubt  shotild 'be 
resolved  in  the  respondent's  favor. 
The  judgment  should  be  affirmed,  with  costs, 

CLARKE,  P.  J.,  and  McLAUGHLIN  and  BOWLING,  JJ.,  concur. 

LAUGHLIN,  J.  (dissenting).  It  is  conceded  that  the  agreement 
containing  the  restrictive  covenant  was  drawn  by  one  of  the  most  able 
counsel  of  his  day.  I  am  of  opinion  that,  if  he  understood  that  the 
parties  intended  to  have  the  restriction  extend  only  to  the  lots  owned 
by  them  within  the  area  described  in  the  opinion  of  Mr.  Justice  PAGE, 
he  would  have  indicated  the  restricted  area  by  stating  that  it  extended 
to  the  lots  owned  1^  the  parties  within  the  area  bounded  by  Thirty- 
Eighth  street,  Lexington  avenue,  a  line  midway  between  Thirty-Third 
and  Thirty-Fourth  streets,  and  Madison  avenue,  or  bounded  by 
Thirty-Eighth  street,  Lexington  avenue,  Thirty-Fourth  street,  and 
Madison  avenue,  including  the  street  lots  on  tiie  southerly  side  of 
Thirty-Fourth  street  between  said  avenues,  instead  of  employing  up- 
wards of  50  words  to  specify  the  street  lots  and  the  avenue  lots.  It 
is  reasonable,  I  think,  if  it  was  not  intended  that  the  restriction  should 
extend  to  the  lots  on  the  westerly  side  of  Madison  avenue,  that  a 
plain  simple  description,  such  as  I  have  indicated,  would  have  been 
employed,  instead  of  the  words  found  in  the  agreement: 

"Lying  on  each  side  of  Thirty- Fourth,  Thirty-Fifth,  Thlrty-Slsth  and  Thirty- 
Seventh  streets  and  on  the  south  side  of  Thirty-Eighth  street  lying  between 
Madison  avenue  on  the  westerly  side  and  Lexington  avenne  on  the  easterly 
and  also  on  said  Madison  avenue,  Lexington  avenue,  and  Fourth  avenue." 

The  manifest  purpose,  I  think,  of  adopting  the  method  employed, 
was  to  show  the  mtention  of  the  parties  to  extend  the  restrictive  cove- 
nant to  all  street  lots  owned  by  them  shown  on  the  map  of  Uie  Murray 
Hill  estate,  to  which  reference  is  made  in  the  agreement,  lying  be- 
tween Madison  avenue  on  the  west  and  Lexington  avenue  on  the  east, 
and  Thirty-Eighth  street  on  the  north  and  Thirty-Fourth  street  on 
the  south,  including  also  the  street  lots  on  the  southerly  side  of  Thirty- 
Fourth  street  between  Madison  avenue  and  Lexington  avenue,  and 
all  lots  owned  by  the  parties  shown  on  said  map  fronting  on  either 
side  of  any  of  the  three  avenues,  with  the  possible  exception  of  the 
two  lots  on  Madison  avenue  north  of  Thirty-Eighth  street  which  are 
not  in  question  here. 

I  therefore  vote  for  reversal. 
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ALBBIGHT  T.  TEINITr  PBESBZTERIAN  CHURCH  OF  ROCHESTER  et  al. 


1.  JL'DQUENT  c8=>126 — Turn  or  RENOmON — ^PBEBBQUISmS. 

A  judgment  finally  foreclosing  a  lien  Is  Irregular  and  nnaatborized,  In 
tbe  absence  of  proof  before  tbe  court  or  referee  upon  .which  to  base  It, 
where  the  action  is  in  equity  and  the  Judgment  is  rendered  on  defendant's 
fallun  to  plead  over  after  his  demurrer  is  overruled. 

[Bd.  Mote.— For  other  cases,  see  Judgment,  Gent.  Dig.  H  223.  224,  228- 
230;  Dec.  Dig.  «s>126.] 

2.  Mechahics'  Ijens  ^=>271 — ^Acnons — Complaint — Sutficienct. 

Complaint  seeking  foreclosure  of  mechanic's  lien  held  to  state  a  good 
cause  of  action  so  that  demurrer  thereto  waa  properly  overruled. 

[Ed.  Note. — For  other  cases,  see  Mechanics'  Liens,  Cent.  Dig.  {S  494- 
513 ;  Dea  Dig.  «©=>271.1 

8.  Meciiawics'  Lmns  ®=»275— Actions— Demubbeb  to  Answie  of  Codefend- 

ANT. 

Demurrers  are  permissible  only  as  specially  provided  in  Code  Civ.  Proc 
M  488-48^  so  that  a  demurrer  of  defendant  in  an  action  to  foreclose  a 
mechanic's  lien.  Interposed  to  Uie  answer  of  a  ood^endant,  who  was  a 
Uenor,  was  uiuuthorized. 

[Ed.  Note.— For  other  cases,  see  Mechanics'  liens,  Cent  Dig.  H  632-638; 
Dea  Dig.  «»27eh] 

4.  Pleading  «=3>222— Dexubbkb— Puuldiho  Oveb  Aftes  Dbitobbeb  Oveb- 

BUUCD. 

In  sudi  case,  the  demurrer  having  been  overruled,  it  was  not  ueceasaty 
for  the  defendant  to  plead  over  to  the  answer  of  the  codefendant,  but 
any  claims  or  counterclaims  against  him  might  be  asserted  in  the  answer 

to  the  complaint. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  SI  &70-674;  Dec. 
Dig.  «s»222J 

Kruse,  P.  J.,  dissenting. 

Appeal  from  Special  Term,  Monroe  Coimty, 

Action  by  Edmond  L.  Albright  against  the  Trinity  Presbyterian 
Church  of  Rochester  and  others.  From  a  judgment  overrulmg  de- 
fendant's demurrer  to  the  complaint,  and  awarding  plaintiflf  final  judg- 
ment, and  from  an  order  amending  the  judgment,  and  from  an  order 
overruling  defendant's  demurrer  to  the  separate  answer  of  the  de- 
fendant Fisher,  the  defendant  Trinity  Presbyterian  Church  of  Roches- 
ter appeals.  Order  overruling  demurrer  to  the  answer  of  defendant 
Fisher,  and  directing  final  judgment  in  his  favor,  modified  and  af- 
firmed, final  judgment  for  f^aintiff  gainst  the  defendant  I^esbyterian 
Church  and  order  amending  the  same  reversed,  and  interlocutory  judg- 
ment directed  to  be  enter^  for  plaintiff,  ov^ruling  demurrer  to  the 
complaint,  with  leave  to  the  defendant  Presbyterian  Qiuri^  to  with- 
draw its  demurrer  and  to  answer. 

The  defendant  Trinity  Presbyterian  Church  appeals  from  the  Judgment 
herein,  entered  July  9,  1&15,  overruling  its  demurrer  to  the  complaint  and 
awarding  to  plaintifC  final  Judgment  for  the  relief  demanded  In  the  complaint, 
and  from  the  order  amending  said  Judgment  entered  July  26, 1916 ;  also  from 
the  order  entered  May  26,  1915,  overruling  the  demurrer  of  said  defendant 
Trinity  Presbyterian  Church  to  the  separate  answer  of  the  defendant  Fisher. 


^s»Fot  oUwr  cam  mo  Hune  topic  ft  KBT-HUMBBB  In  al!  Kay-Munbar«d  Dfnrti  *  ladaxw 
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Tbe  action  was  brought  to  foreclose  a  mecbanlc's  lien  by  the  plaintiff  as  a 
mason  contractor  a^Unst  the  defendant  Presbyterian  Church,  upon  whose 
lands  a  building  was  being  erected  irarsaant  to  said  C(nitract,  and  against  the 
defendants  Fisher,  Rees,  and  Ade  as  subseaoent  lienors. 

The  defendant  Fisher  answered  the  complaint,  setting  up  a  lien  in  his  favor 
for  labor  and  material  furnished  under  a  separate  contract  between  himself 
and  the  defendant  Trinity  Presbyterian  Church,  which  lien  was  filed  subse- 
quent to  the  lien  of  the  plaintiff.  This  answer  was  served  upon  the  plaintiff, 
and  also  upon  the  defendant  Trinity  Presbyterian  Church. 

The  defendant  Trinity  Presbyterian  Church  demurred  to  ptalntUTs  com- 
plaint, on  the  ground  that  causes  of  action  bad  been  Improperly  united,  and 
that  said  causes  of  action  would  not  affect  all  the  parties  to  the  action,  and 
that  as  to  a  part  of  plaintiff's  claim  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  Said  def^dant  Trinity  Presbyteriau 
Church  also  demurred  to  the  answer  of  the  defendant  Fisher,  on  the  ground 
that  It  did  not  state  facts  sufficient  to  constitute  a  cause  of  action  or  ground 
for  affirmative  relief  against  said  Trinity  Church  corporation. 

The  prayer  for  relief  in  the  answer  of  defendant  Fisher  Is  that  he  be  ad- 
judged to  have  a  lien  on  the  real  property  in  question  for  $800,  subject  to  tbe 
lien  of  the  plaintiff  and  prior  to  that  of  all  other  defendants ;  that  tbe  prem- 
ises may  be  decreed  to  be  sold,  and  the  moneys  arlsluK  therefrom  be  brought 
into  court,  and  after  payment  of  the  claim  found  due  to  the  plaintiff  said 
defendant  be  paid  said  sum  of  fSOO,  with  Interest,  so  fbr  as  the  moneys  then 
remaining  will  pay  t'he  same,  and  that  he  have  Jnd^ent  against  said  Trinity 
Presbyterian  Church  for  any  deficiency  remaining,  and  for  such  other  and 
further  .relief  as  may  be  just  and  equitable. 

The  argument  of  both  demurrers  came  on  to  be  heard  at  tbe  Special  Term 
at  the  same  time,  and  separate  decisions  were  made  and  filed  overruling  each 
demurrer  and  directing  final  Judgment  for  plaintiff  for  the  relief  demanded 
In  the  complaint,  with  costs,  and  final  Judgment  for  the  defendant  Fisher  for 
the  relief  demanded  In  his  answer,  with  costs.  Neither  decision  gave  any 
leave  to  the  defendant  Trinity  Presbyterian  Church  to  vrithdraw  the  demur- 
rers or  to  plead  over. 

Counsel  for  defendant  Fisher  entered  an  order  on  the  decision  in  his  favor 
to  tbe  effect  that  on  application  to  the  court  on  notice  to  all  parties  Fisher 
should  have  final  judgment  establishing  the  amount  of  his  Uea  and  for  a  sale 
of  the  premises  for  Its  payment.  Plaintiff's  counsel  entered  no  such  order,  but 
applied  at  Special  Term  for  and  obtained  final  judgment  establishing  plain- 
tiff's Hen  at  $2,295  and  Interest,  the  amount  alleged  In  the  complaint,  and  di- 
recting a  sale  of  the  premises  to  satisfy  the  same  in  the  usual  form.  Defend- 
ant Trinity  Church  waived  notice  of  application  for  this  judgment,  and  the 
other  defendants  stUmlated  that  snch  a  judgment  might  be  granted  to  plaintiff. 

Some  time  later,  and  while  the  referee  appointed  in  plalutUTs  judgment  was 
advertising  the  sale  of  said  premises  therennder,  defendant  Fisher  applied  at 
Special  Term  on  notice  and  obtained  an  order  amending  plaintiff's  judgment 
nunc  pro  tunc  as  of  the  date  of  its  entry,  so  as  to  adjudge  that  said  Fisher  has 
the  second  Hen  on  said  premises  to  the  amount  of  $800  and  interest,  which 
the  referee  Is  directed  to  pay  out  of  the  proceeds  of  sale  next  after  satisfying 
plaintiff's  lien,  and  directing  judgment  in  Elsher's  favor  against  the  defend- 
ant Trinity  Presbyterian  Church  for  the  deficiency,  If  any.  No  referee  was 
appointed  to  ascertain  and  report  the  amount  of  plaintiff's  lien,  or  the  amount 
due  thereon,  or  as  to  the  truth  of  any  of  the  facts  alleged  in  the  complaint,  nor 
of  the  amount  due  to  Fisher  on  hla  lien,  or  as  to  any  of  tbe  facts  alleged  In 
his  answer,  nor  was  any  testimony  given  in  court  to  support  either  lien,  or  as 
a  basis  for  the  judgment  in  favor  of  ^tber  party.  Thus  the  validity  and 
amount  due  under  both  these  liens  have  been  adjudged  against  the  defendant 
Trinity  Church  without  any  testimony  on  oath,  and  solely  u^on  the  finK>oaed 
admissions  implied  from  tlie  demurrers; 


Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 


Sup.  Ct.)       ALBRIGHT  Y,  TBINITT  PBEfiBYTBRIAK  OHUBOH 


61 


Herbert  J.  Stull,  of  Rochester,  for  af^ellant. 

George  P.  Slocum,  of  Rochester,  for  respondent  Albright 

George  W.  Thomas,  of  Rochester,  for  resptmdent  Fi^er. 

FOOTE,  J.  [1]  The  judgment  was  clearly  irregular  and  unau- 
thorized, in  the  absence  of  proof  before  the  court  or  a  referee  upon 
which  to  base  it.  The  action  is  in  equity,  and  judgment  could  not 
be  entered  without  application  to  the  court  in  case  of  default,  under 
section  420  of  the  Code.  The  proper  practice  is  prescribed  by  sec- 
tions 1222  and  1223.  Mathot  v.  Triebel,  102  App.  Div.  426,  92  N. 
Y.  Supp.  512;  Sauerbrunn  v.  Hartford  Life  Ins.  Co.,  165  App.  Div, 
506,  150  N.  Y.  Supp.  1039. 

[2]  The  complaint  contained  only  appropriate  allegations  for  the 
foreclosure  of  the  mechanic's  lien.  It  alleged  a  payment  due  to  plain- 
tiff of  $1,000,  for  which  the  architect  had  given  his  certificate,  and 
that  only  $200  of  this  had  been  paid.  It  also  alleged  the  performance 
of  labor  and  furnishing  of  materials  to  the  amount  of  $2,495,  and  al- 
leged that  after  the  payment  of  the  $200  there  was  now  actually  due 
pUintiif  for  said  labor  and  materials  so  furnished  the  sum  of  $2,295, 
with  interest.  We  think  a  good  cause  of  action  is  alleged  for  the  es- 
tablishment and  foreclosure  of  plaintiff's  lien,  and  that  the  demurrer 
to  the  complaint  was  properly  overruled.  The  complaint  certainly 
alleges  a  good  cause  of  action  to  establish  plaintiff's  Hen  to  the  extent 
of  $800,  as  to  which  the  architect's  certificate  has  been  given.  The 
claim  for  the  additional  amount,  for  which  no  certificate  is  alleged 
to  have  been  given,  and  as  to  which  there  is  no  allegation  to  show  that 
it  has  become  due  and  payable  without  the  certificate,  is  not  a  sep- 
arate cause  of  action.  The  complaint  is  not  demurrable,  even  if  it  is 
insufficient  to  authorize  a  recovery  for  the  addititmal  amount. 

For  some  reason,  which  does  not  appear  in  this  record,  the  Special 
Term,  probably  through  inadvertence,  failed  to  provide  for  granting 
the  usual  leave  to  withdraw  the  demurrer  and  answer  the  complaint. 
We  think  this  leave  should  have  been  given. 

[I]  As  to  the  demurrer  by  the  defendant  Presbyterian  Church  to 
the  answo-  of  its  codefendant  Fisher,  we  find  no  authority  for  such 
a  pleading.  It  has  been  held  in  Mellen  v.  Athens  Hotel  Co.,  149  App. 
Div.  534,  133  N.  Y.  Supp.  1079  (1st  Dept.),  that  m  a  mechanic's  lien 
case  an  answer  of  a  defendant  to  the  answer  of  his  codefendant  claim- 
ing affirmative  relief  may  be  served  upon  said  codefendant.  However 
that  may  be,  we  are  of  opinion  that  only  such  demurrers  as  are  special- 
ly provided  for  in  sections  488  to  496  of  the  Code  of  Civil  Procedure 
are  authorized  in  any  action.  It  ^as  so  held  in  Stuart  v.  Blatchley, 
77  Hun,  429,  28  N.  Y.  Supp.  800,  in  this  department,  and  we  are 
aware  of  no  authority  to  the  contrary.  This  demurrer  was  unauthor- 
ized, and  was  properlv  overruled  for  that  reason,  but  the  order  there- 
on directii^  fuial  jud^ent  in  favcff  of  defendant  Fisher  is  errone- 
ous. 

[4]  The  defendant  Church  is  not  in  need  of  leave  to  plead  over 
to  the  answer  of  its  codefendant  Fisher.  If  it  has  any  claims  or  coun- 
terclaims against  defendant  Fisher,  which  it  wishes  to  assert  in  this 
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action,  it  can  make  llieni  in  its  answer  to  the  complaint,  and  serve 
that  answer  also  on  defendant  Fisher.  But  no  pleading  by  defendant 
Church  is  necessary  to  put  in  issue  the  claims  against  it  asserted  in 
Fisher's  answer.  By  section  522  of  the  Code  these  allegations  are 
"deemed  controverted  by  the  adverse  party,  by  traverse  or  avoidance, 
as  the  case  requires."  Havana  City  Ry.  Co.  v.  Ceballos,  49  App.  Div. 
421,  63  N.  Y.  Supp.  422. 

The  order  overruling  the  demurrer  of  the  defendant  Church  to 
the  answer  of  the  defendant  Fisher,  and  directing  final  judgment  in 
favor  of  defendant  Fisher,  should  be  modified,  by  striking  therefrom 
the  provisions  for  final  judgment,  and,  as  so  modified,  affirmed.  The 
final  judgment  in  favor  of  the  plaintiff  against  the  defendant  Church, 
and  the  order  amending  the  same,  should  be  reversed,  and  an  inter- 
locutory judgment  directed  to  be  entered  in  favor  of  the  plaintiff,  over- 
ruling the  demurrer  to  the  complaint,  with  leave  to  the  defendant  Trin- 
ity Presbyterian  Church  to  withdraw  its  demurrer  to  the  complaint 
within  20  days  after  service  upon  it  of  a  copy  of  such  interlocutory 
judgment  and  notice  of  its  entry,  and  to  answer  the  complaint;  said 
interlocutory  judgment  also  to  provide  that  in  case  such  leave  is  not 
availed  of  within  said  20  days,  plaintiff  and  defendant  Fisher  may, 
after  the  issues  raised  by  said  Fisher's  answer  have  been  tried  or 
otherwise  disposed  of,  apply  at  Special  Term  for  final  judgment.  No 
costs  of  this  appeal  are  allowed  to  any  party.  All  concur,  except 

KRUSE,  P.  J.  (dissenting).  I  concur  in  the  holding  that  the  de- 
murrer to  the  complaint  was  properly  overruled,  and  that  the  judg- 
ment should  be  modified,  so  as  to  permit  the  defendant  Church  to 
withdraw  the  demurrer  and  answer  the  complaint  upon  the  usual  terms. 
But  I  am  also  of  the  opinion  that  the  demurrer  by  the  defendant 
Church  to  the  answer  of  the  defendant  Fisher,  which  sets  up  an  af- 
firmative cause  of  action  on  his  Hen,  was  permissible.  His  cause  of 
action  is  entirely  unrelated  and  disconnected  from  that  set  up  in  the 
complaint,  except  that  it  covers  the  same  property.  Under  the  Lien 
Law  (Consol.  Laws,  c.  33)  the  plaintiff  was  required  to  make  the  de- 
fendant Fisher  a  party,  and  the  latter  is  required  to  enforce  his  lien 
in  this  action.  As  between  the  defendant  Fidier  and  the  Church,  such 
an  answer  should  be  regarded  as  a  complaint.  Mellen  v.  Athens  Hotel 
Co.,  149  App.  Div.  534,  133  N.  Y.  Supp.  1079.  Otherwise  there 
seems  to  be  no  provision  for  serving  any  pleading  to  controvert  the 
Fisher  claim.  There  is  as  much  authority  for  serving  a  demurrer  as 
an  answer  to  such  a  pleading.  Treating  the  pleading  demurred  to, 
as  between  these  two  defendants,  as  a  complaint  (which  I  tiiink  it  is 
in  fact  as  between  them)  relieves  tiie  question  of  practice  from  diffi- 
culty and  embarrassment. 

I  thiidc  this  demurrer  was  permissible,  and  that  it  was  properly  over- 
ruled; but  Uie  judgment  should  be  so  modified  aa  to  permit  die 
Churdi  to  answer  upon  the  usual  terms. 
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ROGERS     NEW  YORK  CENT.  &  H.  R.  R.  00. 


(Sapreme  Court,  Appellate  Division,  Fourth  Department   January  22,  1916.) 

1.  ComiEBCE  ®=>27 — ^ISTBESTATB  COMMEECE — FeDEBAL  EMPLOSBBS*  LiABILITT 

Act. 

An  action  for  damages  for  tbe  deaOi  of  a  section  hand,  killed  on  a 
track  used  tor  interatate  commerce,  la  govezned  by  the  federal  Employers' 
LlahUlty  Act  (Act  April  22, 1806.  c  UO.  86  Stat  66  [U.  S.  Comp.  St  1013. 
H  8667-8665]),  and  cannot  be  maintained  under  the  state  law. 

[Ed.  Note.— For  other  cases,  see  Commerce.  Cent  Dig.  i  2S;  Dec.  Dig. 
«»27.] 

S.  Appeal  and  ERBoa  «s9l73 — PBSSEitTATioN  of  Gaonnns       Review  ih 

CouBT  Below — ^NECEssrrr. 

Where  defendant  did  not  raise  tbe  pcdnt  in  the  trial  court  that  Its  lia- 
bility for  tbe  death  of  a  servant  was  governed  by  the  federal  Employers' 
Liability  Act,  the  action  being  bronght  under  the  state  laws,  it  cannot 
raise  the  question  on  appeal. 

[Ed.  Note. — For  otlier  cases,  see  Appeal  and  Error,  Cent  Dig.  U  1079- 
1089,  1001-1093,  1095-1098,  1101-1120 ;  Dec.  Dig.  <S»173.] 

S.  JuDOMEKT  €=»251 — ^Pleading — Fedebal  Emploters'  Liabilitt  Act. 

In  an  action  for  the  death  of  a  section  hand,  who  worked  on  a  railroad 
track  used  for  interstate  commerce,  where  the  complaint  did  not  aver 
that  the  action  was  governed  by  the  federal  Employers'  liability  Act,  a  ' 
trial  amendment  pleading  the  act  was  refused  on  the  ground  that  it  was 
unnecessary.  Held  that,  where  defendant  conceded  that  the  track  was 
an  agency  of  interstate  commerce,  but  Hie  concession  was  to  be  considered 
only  as  a  a  vitness  had  so  testified  over  objection,  recovery  cannot  be 
bad  under  tbe  federal  act;  it  not  being  pleaded. 

[Kd.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  S  437;  Dec. 
Dig.  <@=>251.] 

Appeal  from  Trial  Terra,  Onondaga  County. 

Action  by  Sadie  M.  Rogers,  as  administratrix  of  the  goods,  chattels, 
and  credits  of  Frank  B.  Rogers,  deceased,  against  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company.  From  a  judgment  for  plain- 
tiff, and  an  order  deoying  a  new  trial  on  the  minutes,  defendant  ap- 
peals.  Reversed  and  remanded. 

See,  also,  152  App.  Div.  950,  137  N.  Y.  Supp.  1140. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  and  MER- 
RELL,  JJ. 

A.  H.  Cowie,  of  Syracuse,  for  ^pellant 

William  F.  Quinn,  of  Syracuse,  for  respondent 

KRUSE,  P.  J.  The  plaintiff  seeks  to  recover  damages  for  tfie 
death  of  her  husband,  a  workman  who  was  employed  by  the  defend- 
ant as  a  section  hand.  His  death  occurred  September  12,  1910.  On 
October  25,.  1910,  a  notice  of  claim  was  served  by  plaintiff  upon  the 
defendant  under  the  Employers'  Liability  Act  (Consol.  Laws,  c.  31,  §§ 
200-204).  On  November  1,  1910,  the  action  was  commenced.  The 
original  complaint  stated  facts  to  bring  the  action  under  tiie  Com- 
pulsory Compensation  Law  (X^aws  1910,  c.  674).  On  December  23, 
1910,  the  defendant  answered.   On  March  24,  1911,  the  Compulsory 
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Compensation  Law  was  declared  unconstitutional  by  the  Comi:  of  Ap- 
peals. Ives  V.  South  Buffalo  Ry.  Co.,  201  N.  Y.  271,  94  N.  E.  431, 
34  L.  R.  A.  (N.  S.)  162,  Ann.  Gas.  1912B,  156.  On  January  12,  1912, 
motion  papers  were  served  by  the  plaintiff  to  amend  her  complaint  by 
setting  up  additional  facts  to  make  the  Employers'  Liability  Act  ap- 
plicable. January  27,  1912,  permission  to  so  amend  the  complaint 
was  granted.  The  defendant  appealed  from  that  order,  contending 
that,  if  such  amendment  was  allowed,  it  would  permit  the  plaintiff 
to  set  up  a  new  cause  of  action,  which  was  barred  under  the  Em- 
ployers' Liability  Act,  requiring  the  action  to  be  commenced  within 
one  year  from  the  death.  But  the  order  was  afiinned  by  this  court 
on  October  2,  1912.  152  App.  Div.  950,  137  N.  Y.  Supp.  1140.  A 
year  later,  October,  1913,  the  action  was  brought  to  trial,  and  the 
jury  disagreed.  In  April,  1915,  the  case  came  on  for  trial  a  second 
time.  In  the  meantime  the  question  had  been  settled  that  the  federal 
Employers*  Liability  Act  was  paramount  and  exclusive.  35  Stat.  65, 
c.  149,  as  amended  by  36  Stat.  291,  c.  143  (U.  S.  Comp.  Stat.  Supp. 
1911,  pp.  1322,  1324);  Mondou  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  223 
U.  S.  1,  32  Sup.  Ct.  169,  56  L  Ed.  327,  38  L.  R.  A.  (N.  SO  44;  Tay- 
lor V.  Taylor,  232  U.  S.  363,  34  Sup.  Ct  350,  58  L.  Ed.  638,  reversing 
sub  nom.  Matter  of  Taylor,  204  N.  Y.  135,  97  N.  E.  502,  Ann.  Cas. 
1913D,  276. 

At  the  opening  of  this  trial  plaintiff's  counsel  asked  to  amend  the 
complaint  by  setting  forth  the  fact  that  the  plaintiff's  intestate  was 
injured  while  engaged  in  interstate  commerce.  The  defendant  ob- 
jected, and  the  application  was  denied;  the  trial  judge  saying  that  he 
did  not  see  how  it  makes  any  difference  whether  it  is  amended  or  not 
The  defendant  later  craiceded  that  the  tracks  at  the  crossing  and  place 
where  the  intestate  met  his  death  were  regularly  used  daily  for  the 
hauling  of  freight  and  express  and  passengers  from  a  point  without 
the  state  to  points  east  and  west  of  the  state,  and  that  freight,  pas- 
sengers, and  express  were  hauled  from  one  stat&  to  another  over  these 
tracks.  However,  that  concession  was  made  with  the  distinct  state- 
ment that  it  was  not  to  be  regarded  as  in  any  way  waiving  the  defend- 
ant's objection  to  the  evidence  as  incompetent  and  inadmissible  under 
the  pleadings  and  immaterial  in  the  case;  counsel  for  the  defendant 
explicitly  stating  that  the  concession  was  only  to  be  regarded  the  same 
as  though  the  plaintiff  had  called  a  witness  and  asked  these  questions, 
and  the  defendant  had  taken  objections  and  excepticms,  to  which  state- 
ment the  trial  judge  assented. 

[1]  If  the  facts  are  as  stated,  the  action  cannot  be  maintained  un- 
der the  state  law,  because  they  show  that  the  deceased  workman  at 
the  time  of  his  injuries  and  death  was  engaged  in  interstate  commerce 
and  was  so  employed  by  the  defendant.  In  such  a  case  the  federal 
act  is  paramount  and  exclusive,  and  the  question  of  the  defendant's 
liability  must  be  determined  by  that  act. 

[2, 3]  It  often  happens  that  it  is  to  the  advantage  of  the  defendant 
to  have  its  liability  determined  under  the  state  law  rather  than  the 
federal  act,  or  that  the  question  is  not  raised  by  the  pleadings  or  other- 
wise on  the  trial.  In  sudi  a  case  it  may  well  be  that  a  def  aidant  will 
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not  be  heard  to  raise  the  question  for  the  first  time  in  the  appellate 
court  Tyndall  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  162  App.  Div.  920,  146 
N.  Y.  Supp.  1115;  Id.,  213  N.  Y.  691,  107  N.  E.  577.^  A  witness 
may  incidentally  testify  to  something  which  is  not  material  to  the  is- 
sue and  the  testimony  left  undisputed,  when  if  the  testimony  had  been 
pertinent  to  the  issue  being  tried  it  would  have  been  disputed.  Un- 
der snch  circumstances  it  would  manifestly  be  unjust  to  give  full  ef- 
fect to  the  testimony,  regardless  of  the  issues  made  by  the  pleadings 
and  tiie  theory  upon  which  the  case  was  tried;  but  where,  as  here, 
the  plaintiff  relies  upon  the  federal  statute,  but  fails  to  allege  facts  to 
bring  herself  within  its  provisions,  and  objection  is  made  and  the 
question  properly  raised,  I  think  she  is  not  entitled  to  give  proof  of 
such  unpleaded  facts.  The  employment  of  the  workman  by  the  de- 
fendant in  interstate  commerce,  and  the  fact  of  his  being  so  engaged 
tmder  such  employment  at  the  time  of  his  injuries,  are  material  to  a 
cause  of  action  under  the  federal  act,  and  may  be  put  in  issue  by  the 
answer. 

I  am  not  aware  that  the  precise  question  has  been  decided  in  this 
state  by  the  appellate  courts.  There  are  expressions  in  some  of  the 
opinions  in  other  jurisdictiOTis  which  perhaps  tend  to  support  the  con- 
trary conclusion.  I  shall  not  collate  the  cases  or  analyze  the  decisions. 
I  think  the  rule  laid  down  in  Thornton's  Federal  Employers'  Liability 
Act  (3d  Ed.)  §  201,  is  supported  by  reascm  and  authority.  It  is  there 
said: 

"To  vecOTer  under  tbe  statute  It  must  be  diown  by  tbe  pleading  that  tbe 
en^loyti  plaintiff  was  at  the  time  of  his  injury  engaged  in  interstate  com- 
merce, and  also  that  tbe  defendant  was  a  common  carrier  by  railroad  at  tbe 
same  time,  in  tbe  trangactlon  wherein  tbe  employ^  was  injured,  likewise 
oigaced  In  Interttate  commerce." 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  grant- 
ed, with  costs  to  the  appellant  to  abide  the  event   All  ccmcur. 


(Supreme  Court,  Appellate  Division,  Fourth  Department  Deconber  8,  1915.) 

1.  MaRDAUUS  «=>74~IlETUBnB — OOBBSCTION — KXMSOr, 

Where  the  Inspectors  of  electicm  misread  and  erroneously  certified  the 
vote  cast  for  a  certain  office,  their  act  was  not  jadlclal,  but  ministerial, 
and  correction  thereof  could  be  compelled  by  mandamus,  so  that  the  rela- 
tor was  not  compelled  to  resort  to  quo  warranto  for  review  of  tbe  valid- 
ity of  the  rartlflcate  under  whl^  Mb  opponent  would  be  entitled  to  tbe 
offlo^  If  mandamus  could  not  be  InvtAed. 

[Ed.  Note.— For  othw  eases,  see  Mandamus,  Cent  IMg:  |$  10O-1S7; 
Dec.  Dig.  «s»74.] 

2.  Uandahds  «=>182— Weit^— Scopb  of  Dibection. 

It  was  no  objection  to  a  writ  of  mandamus  requiring  county  canvassers 
to  correct  an  error  In  reading  the  vote  that  It  required  the  canvassers  to 
review  flie  corrected  return,  although  there  was  no  showing  that  they 
would  fall  to  vfotorm  that  duty. 

[Bd.  Note.— For  other  eases,  see  Mandamus.  Cent  Dig.  H  406-406,  411, 
412;  Dec.  Dig.  «=5l82.] 
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Appeal  from  Special  Term,  Oneida  County. 

James  D.  SmiHi  applied  for  writ  of  mandamus  against  Charles  Wen- 
zel  and  others.  From  an  order  directing  the  issuance  of  a  peremptory 
writ,  and  from  an  intermediate  order  requiring  the  production  of  a 
voting  machine,  certain  defendants  appeal.   Orders  affirmed. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

Richard  R.  Martin,  of  Utica  (L.  N.  Southworth,  Seward  A.  Miller, 
and  A.  G.  Senior,  all  of  Utica,  on  the  brief),  for  appellant  Thomas. 

H.  J.  Cookinham,  Jr.,  of  Utica,  for  appellant  board  of  county  can- 
vassers. 

Wamick  J.  Kernan,  of  Utica  (George  C.  Morehouse  and  Daniel 
Meegan,  both  of  Utica,  of  counsel),  for  relator. 

Thomas  E.  Dougherty,  of  Utica,  for  respondents  inspectors  of  elec- 
tion of  Second  election  district. 

KRUSE,  P.  J.  The  material  facts  are  not  in  dispute.  The  relator 
and  the  appellant  Thomas  were  rival  candidates  at  the  last  election  for 
the  office  of  mayor  of  the  city  of  Utica.  The  inspectors  of  election  of 
one  of  the  election  districts  of  the  city  certified  that  182  votes  had  been 
cast  for  Thomas,  when  in  fact  but  137  votes  had  been  cast  for  him. 
It  is  not  contended  that  the  voting  machine  did  not  correctly  register 
or  count  the  votes.  The  mistake  occurred  through  the  inadvertence  of 
one  of  the  inspectors  in  not  reading  and  annotmcing  the  correct  num- 
ber of  votes  cast  as  indicated  by  the  machine.  Immediately  after  the 
return  containing  the  erroneous  statement  had  been  signed  by  the  in- 
spectors, they  became  satisfied  that  a  mistake  had  been  made,  but  they 
did  not  correct  it  because,  as  they  thought,  they  had  no  right  to  make 
any  change  in  tlie  return  after  they  had  sealed  the  envelope  inclosing 
the  return,  although  it  was  still  then  in  their  possession.  The  inspec- 
tors have  been  and  still  are  willing  to  correct  Uieir  mistake,  but  the  ap- 
pellants contend  they  have  no  authority  to  do  so,  and  that  the  courts 
are  powerless  to  require  it  to  be  done. 

Upon  the  face  of  the  returns,  if  the  false  return  is  corrected,  the  re- 
lator has  been  elected;  but,  if  the  false  return  is  allowed  to  stand,  the 
defeated  candidate  may  receive  the  certificate  of  election,  bcause  it 
will  then  be  made  to  appear  by  the  returns  that  he  received  a  plurality 
of  the  votes  cast. 

[1]  1.  If  the  only  remedy  available  to  the  relator  is  quo  warranto, 
as  is  suggested  by  the  learned  counsel  for  the  appellants,  the  law  falls 
far  short  of  furnishing  an  adequate  remedy  to  rdatof.  It  will  make  it 
possible  for  the  defeated  candidate  to  hold  the  office  for  a  time  at  least, 
and  exclude  the  relator  therefrom.  I  do  not  think  the  law  is  so  defi- 
cient. I  need  not  stop  to  discuss  in  detail  the  various  provisions  of  the 
Election  Law  (Consol.  Laws,  c.  17)  for  reviewing  the  acts  of  election 
officials.  It  is  enough  to  say  that  there  is  nothing  in  that  law,  or  any 
other,  as  I  think,  to  prevent  compelling  election  officers  by  mandamus 
to  perform  ministerial  or  clerical  acts  such  as  are  directed  by  the  writ 
to  be  done  in  this  matter.  The  inspectors  are  not  required  to  recount 
the  votes.  The  count  is  correct  and  was  correctly  recorded  by  the  xna- 
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chine.  The  omission  of  daty  is  the  failure  of  the  election  officers  to 
record  and  certify  that  result.  Such  an  act  is  in  no  sense  judicial,  and 
may  be  compelled  by  mandamus,  although  the  Election  Law  does  not 
specifically  so  provide.  Matter  of  Stewart,  155  N.  Y.  545,  50  N.  E. 
51 ;  People  ex  rel.  McLaughlin  v.  Ammenwerth,  197  N.  Y.  340,  90  N. 
E.  973;  People  ex  rel.  Henness  v.  Douglass,  142  App.  Div.  224,  126 
N.  Y.  Supp.  908.  I  think  the  decisions  in  Matter  of  Tamney  v.  At- 
kms.  209  N.  Y.  202,  102  N.  E.  567,  and  other  cases  relied  on  by  the 
appellants,  do  not  hold  to  tiie  contrary. 

[2]  2.  As  to  the  board  of  county  canvassers,  its  counsel  states  that 
the  board  has  no  interest  in  the  controversy  between  the  rival  candi- 
dates, but  urges  that  the  requirement  contained  in  the  writ  directing 
the  board  to  canvass  the  corrected  return  is  improper,  because  it  does 
not  appear  but  that  the  board  will  fully  perform  its  duty.  In  view, 
however,  of  the  fact  that  the  false  certificate  has  been  filed,  and  the 
attitude  of  the  board  when  the  matter  was  brought  to  its  attention,  the 
direction  should  remain  in  the  writ.  It  certainly  can  do  no  harm. 

3.  Hie  question  of  the  propriety  or  power  to  produce  and  open  the 
voting  machine  in  court,  as  was  done  upon  the  hearing,  has  ceased  to 
be  of  importance.  After  such  hearing  the  court  reached  the  conclu- 
sion that  questions  of  fact  were  presented  which  required  the  issuing 
of  an  alternative  writ,  instead  of  a  peremptory  one,  but  it  was  finally 
conceded  upon  the  part  of  the  appellants,  as  appears  by  recital  in  the 
order,  that  Ae  objection  would  not  be  raised  that  material  facts  were 
in  dispute  and  that  an  alternative  writ  ^ould  be  issued,  instead  of  a 
peremptory  cme. 

I  think  the  matter  was  properly  disposed  of  at  Special  Term,  and 
that  the  orders  should  be  affirmed. 

Orders  affirmed,  without  costs.  All  concur. 


(02  Mlsa  Rep.  608) 

In  re  GREEN.  State  Excise  Com'r. 

(Supreme  Court,  Special  !Derm,  Albany  County.  December,  lOlS.) 

WrriTEBSES  «=»16~Stibp<ena  DtrcEa  Tecum— Ibsuancs— Right. 

Wtiere  tbe  state  commissioner  of  excise  asks  the  reTocation  of  a  liquor 
tax  ccitlflcate.  a  snbpcena  duces  tecum  may  Issue,  on  application  to  a 
Justice  of  the  Supreme  Court  under  General  Bule  of  Practice,  rule  9,  rela- 
tive to  the  Issuance  of  subpomas  duces  tecum  to  public  officers,  requiring 
the  commissioner  to  produce  on  the  trial  the  reports  made  to  him  by 
agents,  and  any  reports  or  pf^wrs  material  to  tbe  iasae  involTed,  bat  suCb 
But^cena  sbonld  not  call  fMr  complaints  ooncenUng  the  premljses  In  Ques- 
tion. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  H  19-27 ;  Vec 
Dig.  «»16.] 

Application  by  George  E.  Green,  as  State  Commissioner  of  Excise, 
for  an  order  revoking  and  canceling  liquor  tax  certificate  No.  11753, 
issued  to  George  T.  Cunningham,  and  transferred  to  John  J.  Keed. 
Ordered  that  subpcena  duces  tecum  issue,  requiring  petitioner  to  pro- 
duce certain  papers  on  the  trial. 

Vor  otiiw  casM  M*  sam*  topio  a  KST-NUHBBR  la  alt  K«7-Numbared  DlgeaU  *  ladaes 
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James  J.  Nolan,  of  Albany  (A.  M.  Sperry,  of  Albany,  of  counsel), 
for  petitioner. 
Charles  B.  Tcmpleton,  of  Albany,  for  respondent 

RUDD,  J.  This  is  an  application  by  the  state  commissioner  of  ex- 
cise asking  for  an  order  revoking  and  canceling  liquor  tax  certificate 
No.  11753,  issued  to  George  E.  Cunningham  and  transferred  to  John  J. 
Reed.  Upon  the  petition  and  answer  proceedings  have  been  had 
and  the  testimony  of  witnesses  tendered  by  the  petitioner  has  been 
taken.  The  case  now  rests  with  the  respondent,  who  has  been  called 
to  the  witness  chair  and  had  given  some  testimony  when  the  pro- 
ceedings were  adjourned. 

The  adjournment  was  caused  because  the  chief  inspector  of  the  state 
excise  department  did  not  produce  at  the  request  of  the  counsel  for 
the  respondent  certain  papers  and  records  from  the  commissioner's 
office.  The  counsel  representing  the  respondent  had  caused  to  be 
served  upon  the  state  commissioner  of  excise  a  subpoena  duces  tecum. 
The  representative  of  the  department  failii^  to  produce  the  papers 
and  records  called  for  by  the  sut^oena,  further  proceedings  were  ad- 
journed that  the  respondent  might  take  such  steps  as  he  was  advised 
to  raise  the  question  as  to  whether  the  commissioner  was  justified  in 
his  refusal. 

Upon  the  application  by  the  counsel  for  the  respondent  for  an  order 
to  show  cause  why  the  commissioner  of  excise  should  not  be  punished 
for  contempt  it  developed  that  the  respondent's  counsel  had  caused  to 
be  issued  a  subpoena  duces  tecum  without  making  application  to  a 
justice  of  the  court  as  required  by  rule  9  of  the  General  Rules  of 
Practice,  The  proceedings  under  the  order  to  show  cause,  therefore, 
fell. 

The  respondent  now,  in  accordance  with  rule  9,  asks  this  court  to 
direct  the  issuance  of  a  subpoena  duces  tecum  "requiring  said  peti- 
tioner to  produce  on  the  trial  *  *  *  all  and  every  of  the  certain 
correspondence,  complaints,  reports,  and  other  written  information 
received  by  said  petitioner,  or  his  predecessor  in  office,  between  May 
1,  1915,  and  September  25,  1915,  preliminary  or  having  reference  to 
alleged  investigations  and  inspections  had  on  August  3  and  9,  and 
September  11  and  12,  1915,  mentioned  in  the  petition  herein." 

The  chief  counsel  of  the  department  upon  this  application  files  an 
affidavit  to  the  effect  that  there  is  no  written  complaint  on  file  in  the 
office  of  the  state  commissioner  of  excise,  except  one  made  by  an  or- 
ganization known  as  the  New  York  Civic  League,  specifying  the  prem- 
ises in  question  and  others,  which  should  be  investigated;  that  the 
investigation  of  the  premises  in  question  was  made  by  the  direction 
of  Commissioner  Farley,  the  predecessor  of  the  present  commissioner, 
after  the  publication  of  items  of  news  in  the  newspaper  concerning 
the  conditions  in  said  premises  or  immediate  neighborhood ;  and  that 
for  that  reason  no  writing  can  be  produced  containing  a  complaint 
against  the  premises  in  question,  except  possibly  the  complaint  filed 
by  the  New  York  Civic  League.  The  affidavit  further  states  that  the 
counsel  has  ofifered  in  court  to  produce  upon  the  bearing  the  written 
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reports  of  agents  made  to  the  state  commissioner  of  excise,  as  alleged 
in  the  petition  herein,  and  any  records  or  papers  which  may  in  any  man- 
ner appear  to  be  material  to  the  issue  herein.  - 

The  contention  of  the  commissioner  of  excise  is  that,  even  if  there 
were  specific  written  complaints  which  were  the  basis  of  the  particu- 
lar investigations  on  the  particular  days  mentioned,  such  complaints 
would  be  privileged  and  confidential  communications ;  that  they  could 
not  in  any  way  be  material  to  the  issue  here,  and  that  it  would  be 
against  public  policy  to  htixig  into  court  such  written  complaints;, 
that  the  state  commissioner  of  excise  has  under  his  control  certain 
investigators  whose  business  it  is  to  examine,  to  inquire,  to  investigate, 
and  to  report  the  results  thereof  to  the  state  commissioner  of  excise; 
that  upon  such  inquiry  and  investigation,  the  reports  of  which  are 
made  in  writing  by  the  investigators  to  the  commissioner  of  excise 
through  the  chief  investigator,  if  it  is  found  that  a  place  is  suffered 
or  permitted  to  be  disorderly  in  its  character,  thereupon  and  because 
of  the  reports  thus  made  the  commissioner  of  excise  makes  complaint 
to  the  court  in  the  form  of  a  petition,  asking  for  a  revocaticm  of  the 
license;  that  many  times  the  attention  of  the  department  as  to  the 
character  of  a  place  licensed  to  sell  liquor  is  called  by  written  or  oral 
communications  made  by  citizens,  sometimes  by  neighbors;  that  to 
make  public  these  complaints  made  by  the  citizens,  upon  which  an 
investigation  may  or  may  not  be  founded,  wotild  result  in  deterring 
citizens  from  making  sudi  complaints;  that  citizens  would  fear  to 
make  a  compUunt  if  it  was  to  become  public,  lest  they  mi^t  suffer 
damages  at  the  hands  of  men  who  are  interested  in  preventing  such 
ccttnplaints  from  being  made;  that  because  of  this  situation  it  has 
never  been  the  policy  of  the  department  from  its  organization  to  make 
public,  imder  process  or  otherwise,  commimications  made  in  the  form 
of  complaints;  and  that  public  policy  requires  that  such  communi- 
cations and  such  complaints  should  not  under  any  circumstances  be- 
come public  property. 

The  petitioner,  through  the  chief  counsel,  argues  that  such  com- 
plaints would  be  immaterial.  As  was  said  by  the  court  in  Priedberg  v. 
Haffen,  162  App.  Div.  79,  147  N.  Y.  5upp.  1,  to  pass  upon  the  ques- 
tion of  the  admissibility  of  such  evidence  upon  the  trial  would  be  the 
usurping  by  this  court  of  the  functions  of  the  trial  court,  for  evi- 
dence which  is  privileged  may  become  admissible,  and  that  question 
as  to  its  admissibility  must  rest  with  the  trial  court  conducting  the 
proceeding  under  the  petition,  when  the  question  arises  by  the  presen- 
tation or  offer  of  such  commtmications  in  evidoice. 

This  court  is  governed  by  the  decision  just  referred  to.  That  in- 
terpretation of  the  rule  arose  under  an  application  for  subpoena  duces 
tecum  directing  the  president  of  the  borough  of  the  Bronx  to  produce 
written  communications  passing  between  himself  and  the  corporation 
counsel,  although  they  were  privileged  under  section  835  of  the  Code 
of  Civil  Procedure ;  still  the  court  there  held  that  the  Special  Term 
erred  in  refusing  the  application  for  a  subpoena.  The  same  question 
is  not  here — here  is  a  question,  and  a  serious  one,  as  to  public  polity. 
What  in  the  long  run  will  best  preserve  and  conserve  tiie  public  in- 
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terests?  What  will  best  serve  to  hold  up  the  hands  of  the  commis- 
sioner of  excise  in  every  laudable  and  proper  effort  made  or  to  be 
made  in  enforcing  the  Liquor  Tax  Law? 

Whether  the  written  complaint,  if  there  was  one,  was  received  in 
evidence  or  not,  the  mere  presenting  of  it,  with  a  request  that  it  be 
received,  would  do  the  harm  which  the  commissioner  of  excise  prop- 
erly fears.  In  the  case  here  imder  consideration,  as  above  stated, 
it  appears  that  there  is  no  such  written  complaint,  except  the  complaint 
.of  the  New  York  Civic  League,  which  refers  to  the  premises  in  ques- 
tion, with  others,  and  the  affidavit  of  the  chief  counsel  distinctly  states 
that  these  proceedings  were  instituted,  t^sed  upon  and  growing  out 
of  the  newspaper  publication  of  items  referring  to  the  character  of 
the  premises  in  question. 

There  being,  therefore,  no  such  complaint  as  is  contemplated  by  the 
request  of  the  respondent  to  be  covered  by  subpoena  duces  tecum,  it 
would  be  useless  to  direct  the  issuance  of  such  a  subpoena ;  but,  be- 
yond that,  even  if  there  was  a  written  complaint  by  a  citizen  or  citi- 
zens specifically  calling  the  attention  of  the  department  to  the  premises 
in  question,  alleging  the  disorderly  character  of  the  same,  this  court 
would  refuse  to  cause  to  be  issued  a  subpoena  such  as  the  respondent 
here  calls  for,  on  the  ground,  not  only  that  the  communication  is  a 
privil^ed  one,  not  only  because  it  is  very  questionable  whether  it  would 
be  admissiUe  or  not,  but,  beyond  and  above  that,  because  it  would  be 
dearly  against  public  policy  tiiat  such  a  communication  should  be- 
come public  property.  It  is  for  the  enlightenment  of  the  commissioner 
of  excise,  who  is  charged  with  a  great  responsibility.  He  can  act  upon 
it  or  not  as  he  sees  fit. 

His  petition  is  not  based  upon  such  a  written  complaint,  it  is  based 
upon  information  that  comes  to  him  from  his  investigators  who  are 
officers  of  the  law,  called  upon  to  perform  an  important  duty,  and  the 
reports  made  are  the  basis  of  the  petition  for  the  cancellation  of  the 
certificate,  and  here  the  commissioner  offers  to  produce  the  reports 
of  agents,  as  alleged  in  the  petition,  and  any  reports  or  papers  whidi 
may  in  any  manner  appear  to  be  material  to  the  issue  herein. 

A  subpoena  duces  tecum  therefore  may  issue  for  the  production  of 
the  reports  of  the  agents  made  to  the  commissioner  of  excise  and  any 
reports  or  papers  material  to  the  issue  herein,  but  such  subpoena  shall 
not  call  for  complaints  concerning  the  premises  in  question  which 
may  or  may  not  be  on  file.  An  order  in  accordance  herewith  may  be 
prepared  and  will  be  settled  by  the  court. 

Ordered  accordingly. 
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NOBBID  T.  UNITED  STATES  BEALTT  ft  lUPROVBMENT  Ca 

(Snpreme  Ckrait,  Special  Term,  New  York  Cmmty.   January  17, 

InJVKOTZOH  «b136— PKOTECnoN  Pbndzhg  LmaATn)n— Bbsaoh  or  Oovbnant 
— ^BniLmiTO  Line. 

Plaintiff  was  tbe  owner  In  fee  of  a  row  of  four-story  honses.  In  one  of 
which  ahe  reslcled.  which  were  set  back  7%  feet  from  the  street  line  by 
reason  of  a  restrlctlre  covenant  entered  into  by  one  from  whom  the 
plaintiff  and  defendant  and  otber  owners  derived  title.  Tbe  covenant 
bad  been  observed  by  ber,  and  by  the  owners  of  new  buildings  on  tlmt  side 
of  the  street,  and  by  nearly  all  of  the  owners  on  the  otber  side,  although 
the  neighborhood  had  changed  from  a  residential  to  a  business  section. 
Held  that,  npon  defendant's  commencement  of  the  erection  of  a  wall  ex- 
tending its  bnildings  11^  feet  toward  the  street,  two  or  three  numbers 
from  plaintiff's  property,  she  was  entitled  to  an  Injunction  pendente  lite. 

[Bd.  Note.— For  other  cases,  see  Injunction,  Gent  Dig.  S9  303*  S06; 
Dec.  Dig.  «s>186i] 

Action  hy  Eloise  L.  Breese  Norrie  against  the  United  States  Realty 
&  Improvement  Company.  Application  for  injunction  pendente  lite 
granted. 

Graves,  Miles  &  Yawger,  of  New  York  City,  for  plaintiff. 
Babbage  &  Sanders,  of  New  York  City  (F.  M.  Sanders,  of  New 
York  City,  of  counsel),  for  defendant 

NEWBURGER,  J.  Plaintiff  is  the  owner  in  fee  of  four  four-story 
brownstone  houses,  known  as  Nos.  33,  35,  37,  and  39  East  Twenty- 
Second  street,  in  this  city,  and  she  resides  in  No.  35,  and  the  defend- 
ant is  tJie  owner  of  Nos.  41  and  45  East  Twenty-Second  street. .  Plain- 
tiff has  lived  in  &is  locality  for  upwards  of  25  years.  The  houses  on 
the  same  side  of  the  street  have  all  had  their  southerly  outside  walls  a 
distance  of  7^  feet  frc»n  the  northerly  line  of  East  Twenty-Second 
street.  The  reason  the  buildings  were  set  back  was  because  of  a  re- 
strictive covenant  entered  into  by  Philip  Kamey,  from  whom  plaintiff 
and  defendant  and  the  other  property  owners  derived  title.  On  the 
23d  day  of  December,  1915,  defendant  tore  up  the  courtyard  in  front 
of  No.  45  East  Twenty-Second  street  and  began  the  erection  of  a 
wall  about  10  feet  high,  extending  its  premises  a  distance  of  11^^  feet 
out.  While  the  neighborhood  has  changed  from  a  residential  to  a 
business  section,  ne^nertheless  it  appears  that,  although  new  buildings 
devoted  to  business  have  been  erected,  there  have  been  no  encroach- 
ments upon  the  7V^-foot  restricted  area  on  the  northerly  side  of  the 
street,  upon  which  are  the  houses  owned  by  plaintiff  and  defendant, 
except  the  comer  building,  which,  it  is  claimed,  is  not  included  in  the 
restrictive  agreement;  that  on  Ae  south  side  of  said  street,  although 
new  buildings  have  been  erected,  all  have  carried  out  the  restrictive 
covenants  with  the  exception  of  three  buildings.  It  will  be  noticed 
that,  while  the  neighborhood  has  changed,  the  owners  on  the  nortfi- 
erly  side  and  the  majority  on  the  southerly  side  of  the  street  have 
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carried  out  the  restrictive  agreement.  In  Rowland  v.  Miller,  139  N. 
Y.  at  page  103,  34  N.  E.  at  page  767,  22  L-  R.  A.  182,  it  is  said : 

"But  it  Is  contended  that  tbe  restriction  agreement  ouglit  not  In  this  case  to 
be  enforced,  because  most  of  tbe  lots  In  tbe  block  between  Forty-Second  and 
Forty-Third  streets  and  Madison  avenue  and  Vanderbtlt  avenue  are  no  longer 
occupied  for  residences,  and  are  devoted  to  business  purposes,  and  t^e  wnnsel 
for  tbe  appellant  dtes  as  an  antborlty  on  this  point  our  decision  In  tbe  case 
of  Trustees  of  Colnmbla  GoUeKe  v.  Thacher  [87  N.  T.  811,  47  Am.  Rep.  865]. 
Tbe  principles  of  tbat  case  are  not  applicable  to  the  facts  of  this.  There  it 
appeared  that  the  contract  which  the  plaintiff  sought  to  enforce  was  no 
longer  of  any  value  to  it,  and  that  Its  enforcement  would  result  In  great  dam- 
age to  tbe  defendant,  without  any  benefit  to  any  one.  Here  the  plaintiff  has 
tbe  right  to  occupy  her  bouse  as  a  residence,  and  in  such  occupation  to  have 
the  protection  of  the  restriction  agreemoit.  She  has  never  violated  the  agree- 
BKiat  herself,  or  consented  to  or  authorized  or  encouraged  Its  vh^tlon  by 
others.  In  order  to  havo  the  benefit  ot  the  agreement,  she  Is  not  obliged  to 
sue  all  its  violators  at  once.  She  may  proceed  against  them  serlaUm,  or  she 
may  take  no  notice  of  the  violations  of  the  agreement  by  business  carried  on 
remotely  from  ber  residence,  and  enforce  it  against  a  business  specially  offen- 
sive to  her  by  its  proximity." 

See,  also,  Deeves  v.  Constable,  87  App.  Div.  357,  84  N.  Y.  Supp. 
592;  Lattimer  v.  Ivivermore,  72  N.  Y.  181. 

In  Batchelor  v.  Hinkle,  210  N.  Y.  243,  104  N.  E.  629,  cited  by  de- 
fendant, the  court  said  the  defendant's  property  does  not  adjoin  the 
plaintiff's  property,  and  is  115  feet  distant,  and  the  building  proposed 
did  not  interfere  with  plaintiff's  view.  It  furthermore  appeared  that 
all  of  the  courtyards  on  the  block  had  been  removed  and  the  space 
built  upon.  In  McClure  v.  Leaycraft,  183  N.  Y.  36,  75  N.  E.  961,  5 
Ann.  Cas.  45,  the  restrictive  covenant  was  for  25  years,  of  which 
19  had  passed,  and  that  stores  and  apartments  had  been  erected  in  the 
neighborhood. 

The  plaintiff  residing  on  the  property,  tfie  restrictive  covenant  hav- 
ing been  observed  by  the  greater  part  of  the  owners  in  the  block,  the 
application  for  an  injunction  pendente  lite  is  granted.  Settle  order 
on  notice. 


(03  Hlsa  Hep.  139) 


(Supreme  Court,  Appellate  Term,  First  Department    January  31,  1916.) 

L  Bauks  and  Banking  «s9l48 — ^Deposits — ^Pathbnt  of  Fobqed  Check — 

KBOLiaRNCB  OP  Depositob. 

Defendant  bank  furnished  plaintiff  depositor  with  a  check  book  con- 
taining numbered  checks  with  plalntlfTs  name  printed  thereon.  About 
o  week  before  defendant  cashed  one  of  such  checks,  to  which  plalntlfTs 
name  was  forged,  three  blank  checks  were  found  missing  from  the  book, 
and  plaintiff's  boofeke^r  called  his  attention  thereto,  writing  on  the 
stubs,  "Look  out  for  this  check."  PlaintUC  did  not  Inform  the  bank  that 
the  checks  were  missing.  Held,  that  such  facts  were  inanffldent  to  raise 
an  issae  for  the  Jury  of  plaintiff's  negligence;, 

[Ed.  Kote^Fbr  other  cases,  see  Banks  and  Banking,  Cent  Dig.  || 
438-446,  4S1,  452;  Dec.  Dig.  «E9l48.] 
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2.  Banes  Ajn>  BAinaNa  Dbpobits— Patubht  or  Vosokd  Ohxck — 

Negligence  op  Depositob. 

The  general  rule  Is  that  primarily  a  bank  may  pay  and  charge  to  Its 
depositor  only  such  sums  as  are  duly  authorized  by  him,  but  can  escape 
liability  for  paying  a  foiled  check  by  efitablishtag  that  the  depositor 
was  guilty  of  negligence  contributing  to  the  payment  and  that.it  was 
free  from  any  negligence ;  the  depositor's  liability  not  extending  beyond 
the  damage  caused  by  such  default. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  §§ 
43»-446,  451,  452;  Dec.  Dig.  *©=>148.] 

3.  Banes  and  Banking  €=>154 — ^Deposits — Payment  of  Poeged  C3heck— 

Negligence  or  Defositoe — BusnsN  of  Pboof. 

In  an  action  by  the  depositor  to  recover  moaey  paid  out  a  bank  on  a 
check  to  which  his  slgnatare  was  ftn-ged,  the  burden  of  eetabllsblng  an 
authorized  payment,  or  that  the  depositor  was  guilty  of  contributory  neg- 
ligence, preventing  his  recovery,  was  on  the  bank,  since,  the  relattim  be- 
tween a  bank  and  a  depositor  being  that  of  creditor  and  debtor,  with  an 
Implied  contract  on  the  bank's  part  to  disburse  only  upon  the  d^)oattoi^ 
order  and  In  conformity  with  his  directions,  payments  npon  forged  In- 
dorsements are  made  by  the  bank  at  its  peril. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig,  U 
602-512,  615,  616.  618-^ ;  Dec.  Dig.  «=»164.] 

4.  Banes  and  Banking  «s»154— Dbposivs— Paticeht  of  Fobged  Check— 

BnROEN  of  Pboof. 

The  only  burden  on  the  depositor  In  such  action  was  to  prove  the  de- 
posit and  the  balance  remaining  due  after  deducting  the  admittedly  au- 
thorized payments. 

[Ed.  Note.— Fra  other  cases,  see  BanlEs  and  Banking,  Cent  Dig.  H 
602-512,  515^  610,  61»-^;  Dec.  Dig.  «=»164J 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Joseph  Leff  against  the  Security  Bank  of  New  York. 
From  a  judgment  of  the  City  Court  of  the  City  of  New  York  for  de- 
fendant, and  order  denying  his  motion  for  new  trial,  plaintiff  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  January  term,  1916,  before  GUY,  BIJUR,  and  GAVE- 
GAN,  JJ. 

Morrison  &  Schiff,  of  New  York  Qty  (Jacob  R.  Schiff,  of  New 
York  City,  of  counsel),  for  appellant 

Herman  B.  Goodstein,  of  New  York  City  (Herman  B.  Goodstein 
and  Th<»nas  J.  Kavanagh,  both  of  New  York  City,  of  counsel),  for 
respondent 

GUY,  J.  Plaintiff  appeals  from  a  judgment  in  favor  of  defendant 
entered  on  the  verdict  of  a  jury,  and  from  an  order  denying  plaintiff's 
motion  for  a  new  trial  in  an  action  brought  by  plaintiff  as  a  depositor 
in  defendant  bank  to  recover  $1,900. 

The  answer  is  a  general  denial,  payment,  and  a  separate  defense 
which  alleges,  in  substance,  that  defendant,  upon  opening  an  account 
with  plaintiff  as  a  depositor,  had  provided  plaintiff  with  a  certain 
boimd  check  book  containing  numbered  checks  with  plaintiff's  name 
ivinted  thereon,  and  that  plaintiff  failed  to  exercise  due  diligence  in 
examining  said  check  book,  and  fouled  to  report  to  defendant  errors 
and  irregularities  in  connection  therewith,  by  reason  of  which  the  de- 
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fendant  was  misled  and  prevented  from  takit^  proper  steps  for  pro- 
tection against  such  errors. 

The  evidence  disclosed  the  fact  that,  about  one  week  before  payment 
by  the  defendant  of  a  check  purporting  to  bear  plaintiff's  signature, 
but  which  plaintiff  testified  was  a  forgery,  the  attention  of  plaintiff 
was  called  by  plaintiff's  bookkeeper  to  tiie  fact  that  three  of  the  num- 
bered checks  in  plaintiff's  blank  check  book  were  missing,  and  that 
plaintiff's  bookkeeper  at  that  time  wrote  on  the  stub  opposite  said  miss- 
ing checks  the  words,  "IvOok  out  for  this  check,"  but  mat  plaintiff  did 
not  report  to  defendant  the  fact  that  said  blank  checks  were  missing. 

[1,  2]  The  main  question  of  law  involved  on  this  appeal  is  whether, 
witfi  knowledge  that  checks  had  been  abstracted  from  plaintiff's  check 
book  by  some  one,  plaintiff  was  guilty  of  such  negligence  in  failing  to 
report  that  fact  to  the  defendant  bank  as  would  deprive  him  of  his 
right  to  recover  the  sum  wrongfully  paid  on  a  forged  check.  This 
question  was  submitted  to  the  jury  by  the  learned  trial  court  as  fol- 
lows: 

"NegUgeoce  means  neglect  to  do  tbose  things  dictated  by  ordinary  busi- 
ness customs,  prndence,  and  fair  dealing,  which  would  hare  prevented  the 
wrong  that  resulted  from  that  omission.  Negligence  means  the  omission  to 
perform  a  duty,  as  well  as  the  commission  ot  an  act  which  would  be  rloIatfTO 
of  a  duty.  •  •  •  Sc  that  you*  want  to  take  Into  consideration,  in  ap- 
proaching this  qneetion  of  negligence,  the  ability  and  the  knowledge  which 
the  plaintiff  bad  in  reference  to  transacting  business,  so  far  as  checks  and 
the  figuring  of  balances  is  concerned,  and  In  using  a  check  book,  such  as  he 
did  use,  and  the  purpose  for  which  he  used  it  and  otherwise,  and  then  say 
whether  or  not  the  plaintiCr  used  the  ordinary  degree  of  care  which  an  ordi- 
narily prudent  person  should  have  used  or  exercised,  under  the  circumstances 
in  question,  in  reference  to  this  bank  accoiiuit.  If  he  ezerdaed  that  ordinary 
care  and  that  ordinary  degree  of  prudence  wliich  a  person  of  ordinary  pru- 
dence exercises,  then  be  would  not  be  guilty  of  negtigoice  which  contributed 
to  the  payment  of  a  forged  check." 

The  court  then  further  added : 

"The  question  Is  whether  the  plaintiff  exercised  that  ordinary  degree  of 
care  which  he  should  have  exercised  upon  discovering  It,  and  whether  he 
should  have  taken  some  steps  to  have  prevented  the  bank  from  paying  the 
moneys  upon  those  checks.  In  other  words,  you  may  not  assume  that  the 
forgery  (if  you  find  that  the  check  Is  a  forgery)  could  have  been  perpetrated 
just  as  successfully  by  means  of  a  form  other  than  one  of  the  missing  blank 
forms,  ^e  questioD  for  you  to  decide  Is  whether  care  and  vigilance  wonld 
Imre  prevented  what  was  actually  done ;  not  whether  it  would  Iiave  prevoit- 
ed  something  that  was  not  done  In  this  case." 

To  which  charge  plaintiff  excepted. 
The  general  rule  of  law  is  that : 

"Primarily  a  bank  may  pay  and  charge  to  Its  depositor  only  mich  sums  &■ 
are  duly  authorized  by  the  latter,  and  of  course  a  forged  check  is  not  antbor- 
Ity  for  such  payment  It  is,  however,  permitted  to  a  bank  to  escape  liabUity 
for  repayment  of  amounts  paid  out  on  forged  checks  by  establishing  that  the 
depositor  has  been  guilty  of  negligence  which  contributed  to  such  payments 
and  that  it  has  been  free  from  any  negligence."  Morgan  v.  TJ.  8.  Mortgage 
&  Trust  Co.,  206  N.  T.  218,  222,  101  N.  E.  871,  872,  L.  B,  A.  1915D,  741,  Ann. 
Cas.  1014D,  462. 

**If  the  depositor  has  by  his  negllg^ce  •  •  •  caused  loss  to  his  bank, 
*  *  *  he  should  be  responsible  for  the  danoage  caused  by  his  default,  but 
beyond  this  hia  UabUity  *houlA  not  ewtend."   Grttten  v.  Chemical  Bank,  171 
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K  T.  219,  228,  63  N.  B.  969,  972  (57  L.  R.  A.  529).  me  depo^tor's  UaDlUty 
"Is  limited  to  the  damages  sustalDed  by  the  bank  In  conseQueQce  ot  sacb  neg- 
lect"   171  N.  Y.  229.  63  N.  E.  973,  57  L.  B.  A.  529. 

In  Leavitt  v.  Stanton,  Lalor's  Supp.  413,  416,  it  appeared  that  a 
forged  check  was  written  on  one  of  the  depositor's  own  blanks  taken 
from  his  book ;  that  the  depositor  had  furnished  his  signature  to  the 
felon,  and  that  he  had  grounds  of  suspicion ;  also  that  the  bank  was  not 
notified  that  such  check  was  taken  from  the  depositor's  book.  The 
court,  by  Chief  Justice  Nelson,  said : 

"It  would  be  somewhat  norel  and  extraordinary  to  hold  one  of  the  cnstom- 
m  hound  for  all  the  forged  papers  of  the  kind  In  ids  name  that  might  hap- 
pen to  be  Imposed  upon  the  buik,  becaose  a  blank  form  cut  from  the  book  was 
used  by  the  felon,  even  assuming  that  all  due  care  had  not  been  taken  to  pre- 
vent the  use  of  It  The  consequences,  to  wit  the  forgery,  and  the  successful 
Imposition  upon  the  defendant,  are  far  too  Indirect  and  remote  to  be  charge- 
able upon  any  such  neglect  or  carelessness  with  the  certainnees  required  In 
legal  accountability.  It  would  be  too  much  to  hold  from  this  that  the  cash- 
ier should  have  anticipated  the  possible  design  of  Butherford  (the  person  to 
whom  the  blank  checlc  was  given)  to  commit  the  forgery  upon  the  defendant, 
or  should  have  foretold  the  defense  and  communicated  the  fact,  and  that  n^- 
lect  In  doing  so  charged  upon  him,  or  bis  Institution,  all  the  consequences  ot 
any  forgery  that  might  subseqnently  have  happened." 

We  are  of  the  oiMnion  that  the  evidence  herein  was  not  sufficient  to 
create  any  issue  for  the  jury  as  to  plaintiff's  negligence,  and  that  in 
submitting  that  question  to  the  jury  the  court  committed  reversible 
error. 

[3]  Plaintiff  excepted  to  the  court  charging  the  following  request  of 
defendant : 

**I  your  honor  to  charge  tiiat  the  harden  of  estabUahlng  1^^  a  prepon- 
derance of  evidence  that  the  disputed  stgnatore  Is  a  forgery  Is  m  the  plaln- 
tl£E." 

And  to  the  following  correction  of  said  charge  by  the  court : 

"Hie  Court:  I  will  correct  that  and  say  that  the  burden  of  proof  Is  on 
the  plaintiff  to  show,  first,  that  it  was  a  forgery,  and  then  the  burden  of 
proof  Is  on  the  bank  to  show  that  It  was  not  negligent  In  paying  the  check. 
*  •  •  The  burden  of  proof  is  upon  the  plaintiff  to  satisfy  you  by  a  fair  pre- 
ponderance of  the  evidence,  before  he  can  recover  in  this  case,  that  It  was 
either  a  forgery  or  that  it  was  paid  out  without  the  plalntUTs  authorization." 

In  so  charging  the  learned  court  committed  reversible  error.  Hie 
contrary  rule  is  laid  down  very  clearly  in  Shipman  et  al.  v.  Bank  of 
State  of  New  York,  126  N.  Y.  318,  27  N.  E.  371,  12  I..  R.  A.  791,  22 
Am.  St  Rep.  821,  as  follows: 

"The  relation  between  a  bank  and  a  depositor  Is  that  of  debtor  and  cred- 
itor, and  the  law  Implies  a  contract  on  the  part  of  the  bank  to  disburse  the 
money  standing  to  the  depositor's  credit  only  upon  his  order  and  In  confoi-m- 
Ity  with  his  directions ;  no  payments  can  be  charged  against  a  depositor  by 
a  bank,  unless  made  to  such  persons  as  the  depositor  directed.  Payments, 
therefore,  made  by  a  bank  upon  forged  Indorsements  are  at  Its  peril,  unless 
it  can  claim  protection  upon  some  principle  of  estoppel,  or  because  of  some 
negligence  chargeable  to  the  depositor.** 

See  also  Weisser's  Administrators  v.  Denison,  President  of  North 
River  Bank,  10  N,  Y.  68,  61  Am.  Dec.  731. 
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[4]  The  burden  of  establishing  the  defense  of  payment  authorized 
by  the  depositor  is  upon  the  bank,  as  well  as  the  burden  of  establish- 
ing the  defense  of  estoppel  by  reason  of  the  alleged  contributing  negli- 
gence of  the  depositor  by  which  the  bank  has  been  misled.  The  cmly 
burden  resting  upon  the  plaintiff  is  proof  of  the  deposit  and  of  the 
balance  remaining  due  after  deducting  payments  a<hnittedly  author- 
ized by  plaintiff. 

On  the  trial  it  was  stipulated  that  on  a  certain  date  there  was  a  bal- 
ance due  plaintiff  of  $1,900,  and  that  the  plaintiff  was  entitled  to  draw 
against  that  account  on  that  date  the  svun  of  $1,900.  The  facts  alleged 
by  the  plaintiff  were  therefore  admitted,  and  Uiere  was  no  burden  of 
proof  resting  upon  plaintiff  in  omnection  with  the  issues  sutHnitted  to 
the  jury. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event  All  concur. 


(Snpreme  Court,  Special  Term,  Kings  Ooimty.   Jannaiy  26,  1918.) 

1.  CoBPoa^TzoRs  ^»32&— Stockholiwb'8   Dibtvatitb  Action— BsconcBT 

FOB  COBFOBATIOIT. 

Ad  action  by  a  stockholder  to  recover  for  and  on  behalf  of  tlie  corpora- 
tion the  moneys  or  pr<^rty  alleged  to  have  been  Improperly  ta.'km  or 
wasted  by  two  of  its  directors  was  a  purely  derivative  action,  in  which 
any  recovery  Inured  to  the  corporatioa 

[Ed.  Note— For  other  cases,  see  Corporations,  Cent.  Dig.  Si  1426-1431« 
1433-1439;   Dec.  Dig.  e=>320.] 

2.  AcTidN  €=»45 — Joindeb~Stockholdeb*s  Dbbivativs  Action. 

In  such  action,  tlie  plaintiff  could  not  include  a  plea  which  would  end 
the  corporate  existence  by  dissolution  and  the  appointment  of  a  receiver, 
as  that  would  be  a  different  cause  of  action,  wiiich  could  not  be  Joined. 

[Ed.  Note.— BV)r  other  cases,  see  AcUon,  Cent  Dig.  98  378-383,  385-448 ; 
Dec.  Dig.  «=»45.] 

3.  CoBPOEATioNs  €=»320 — Stockhoi.deb*b  Debivatitb  AcnoK — Pleading. 

TTie  complaint  in  a  stockholder's  action  to  enforce  the  corporation's 
ri(;hts  against  alleged  delinquent  directors  should  allege  the  cause  of  ac- 
tion in  favor  of  the  corporation  with  the  same  detail  as  if  the  corpora- 
tion hod  itself  brought  the  action,'  the  facts  entitling  the  stockholder  to 
maintain  the  action  in  place  of  the  corporation,  that  he  is  a  stockholder 
therein,  and  that  the  corporation  has  ^tber  refused  or  unreasonably 
failed  to  bring  the  action;  but  varied  and  disconnected  diargea  agsdust 
the  corporation  itself  are  entirely  irrelevant 

[Ed.  Note.— For  other  cases,  see  Corporattoni^  Cent  Dig.  II  1420-1431, 
1433-1439;  Dec.  Dig.  «cs>320.] 

Action  by  Thomas  F  Nevins  against  the  Brooklyn  Citizen  and  James 
Shevlin  and  another,  as  directors.  On  motion  by  the  individual  de- 
fendants to  strike  parts  of  the  complaint.   Motion  granted. 


See,  also,  166  App.  Div.  219,  151  N.  Y.  Supp.  139. 

Watson  &  Helfgott,  of  Brooklyn,  for  plaintiff. 
Peter  P.  Smith,  of  Brooklyn  (John  F.  Clarke,  of  Brooklyn,  of  coun- 
sel), for  defendants. 
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MANNING,  J.  The  plaintiff,  a  stockholder  in  the  Brooklyn  Citi- 
zen, sues  the  corporation  and  James  Shevlin  and  Andrew  McLean, 
as  directors,  in  behalf  of  himself  and  all  other  stockholders  similarly 
situated.  He  alleges  that  Shevlin  and  McLean  were  directors  of  the 
corporation  in  the  years  1903  and  1904,  and  that  during  those  years 
the  corporation  au^orized  the  payment  of  interest  on  certain  notes 
held  by  them  which  were  more  than  six  years  old.  He  further  al- 
leges that  the  defendant  James  Shevlin  is  the  owner  and  holder  of 
two  mortgages,  aggregating  $110,000,  upon  which  interest  at  the  rate 
of  5  per  cent,  per  annum  is  paid,  and  that  the  rate  is  higher  than  the 
regular  market  rate  of  interest,  inasmuch  as  a  loan  of  that  sum  can 
be  obtained  at  4^4  per  cent.  He  asks  for  an  accounting  from  them 
for  the  waste  of  corporate  assets,  which  he  claims  they  improperly 
took  during  the  years  mentioned. 

No  other  persons  are  named  as  directors  who  were  in  ofHce  during 
the  specified  years,  nor  were  any  dir^ors  named  who  served  prior 
to  the  year  1903  or  since  that  time.  It  is  not  alleged  that  the  incUvid- 
ual  defendants  had  a  controlling  interest  in  the  board  of  directors, 
nor  that  they  were  vested  with  the  authority  of  management. 

The  complaint  is  very  voluminous,  consisting  of  some  46  paragraphs, 
most  of  which  contain  recitations  of  an  evidentiary  nature,  and  serve 
only  to  incumber  the  record  and  confuse  the  real  issue.  It  embraces, 
with  the  charges  made  ^^inst  the  defendants  Shevlin  and  McLean, 
an  attadc  on  the  Brooklyn  Citizen  as  a  corporati(»i,  complaining  of 
mismanagement,  depletion  in  circulation,  and  loss  of  assets. 

The  individual  defendants,  Shevlin  and  McLean,  move  to  strike  out 
of  the  complaint  the  several  paragraphs  which  do  not  directly  affect 
or  concern  them. 

[1,  2]  The  gist  of  the  action  is  that  the  plaintiff,  as  a  stockholder, 
seeks  to  recover,  for  and  on  behalf  of  the  corporation,  moneys  or  prop- 
erty alleged  to  have  been  improperly  taken  or  wasted  by  two  of  its 
directors.  His  action  is  purely  a  derivative  one,  and  any  benefit  or 
recovery  inures  to  the  corporation.  Kavanaugh  v.  Commonwealth 
Trust  Co.,  181  N.  Y.  121,  73  N,  E.  562.  A  perusal  of  the  complaint 
discloses  that  in  this  same  cause  of  action  the  plaintiff  attempts  to 
include  a  plea  which  would  end  the  corporate  existence,  and  he  asks 
for  a  dissolution  by  the  appointment  of  a  receiver.  I  am  convinced 
that  he  cannot  unite  the  two  causes  of  action. 

[3]  The  law  provides  an  orderly  and  simple  method  whereby  a  cor- 
poration may  be  dissolved  (section  101  of  the  General  Corporation  Law 
[Consol.  Laws,  c.  23],  and  following),  just  as  our  system  of  pleading 
provides  a  simple  form  of  action  by  a  stockholder  suing  for  an  en- 
forcement of  the  corporation's  rights  against  alleged  delinquent  di- 
rectors. 

"What  sndi  a  complaint  should  contain  has  been  distinctly  set  forth  by  the 
Court  of  Appeals.  It  should  allege:  First  The  cause  of  action  In  favor  of 
the  corporation,  which  should  be  stated  In  exactly  the  same  manner  and  with 
the  same  detail  of  facts  as  would  be  proper  In  case  the  corporation  itself  had 
brought  the  action.  Second.  The  facts  which  entitle  the  plaintiff  to  maintain 
the  action  In  place  of  the  corporation,  that  he  Is  a  stockholder  therein,  and 
that  tb»  corporation  itself  has  either  refused  or  unreaaonablr  failed  to  bring 
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the  action.   Ordinarily,  no  other  allegations  are  necessary  or  material.  Ka- 
vanaugh  v.  Commonwealth  Trust  Co.,  181  N.  T.  121  [73  N.  B.  562]."  Kolb 
Mortimer,  135  App.  Dir.  at  page  544, 120  N.  X.  Snpp.  at  page  544. 

In  tiie  stocldiolder*s  class  of  action  allegaticms  of  fact  concerning 

dereliction  of  the  persons  accused  are  both  pertinent  and  proper,  but 
varied  and  disconnected  charges  against  the  corporation  itself  are 
entirely  irrelevant. 

The  defendants'  motion  is  granted,  and  paragraphs  9,  10,  11,  13, 
14,  15,  16,  17,  18,  19,  20,  21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31, 
32,  33,  34,  39,  41,  42,  43,  44,  and  45;  save  as  to  the  modification  of 
paragraphs  28  and  31  in  the  defendants'  notice  of  motion,  should  be 
stricken  from  the  complaint- 
Settle  order  on  notice. 


(Supreme  Ck)Qrt,  Appellate  DItIsIoii,  First  Departmoit.   January  21,  1916.) 

1.  JuDGifSNT  «=>593 — CoscLuaiVKmsa — GBotmns  or  AcnoN, 

Whatever  equltaUe  grounds  plaintiff  may  have  bad  to  charge  a  trnet 
estate  with  a  lien  on  account  of  advances  made  for  the  benefit  of,  or  re- 
pairs npoD  sncb  estate,  should  be  presented  In  an  action  where  it  was 
sought  to  subject  the  estate  to  liens ;  and,  Judgment  having  been  entered 
therein,  such  grounds  cannot  be  urged  in  a  subsequent  salt 

[Ed.  Note.— For  other  cases,  gee  Judgment,  Gent  Dig.  i  1108;  Dec 
Dig.  «3>593.] 

2.  JUDGUKITT  «S»689— GOnCLUSIVBllBSS— SUOOBSSIVK  TBUBTEn. 

The  original  trustees  were  adjudged  personally  liable  to  plaintiff  for 
their  breach  of  a  contract  with  resfiect  to  the  leasing  ot  the  trust  property. 
Thereafter  such  trustees  died,  and  defendants  were  appointed  In  their 
stead.  Held,  that  defendants,  not  having  participated  In  the  wrong  of 
their  predecessors,  were  In  no  way  personally  liable,  and  the  Judgment  was 
not  an  adjudication  of  their  liability. 

[Ed.  Note. — For  other  cases,  see  Judgment  Cent  Dig.  |  1212;  Dec. 
Dig.  «=3d89.] 

3.  Pleading  <8=»350 — Jud qmk nt  on  Pleading — Obdkb — Fobub. 

A  short  form  order  sustaining  a  motion  for  Judgment  on  the  pleadings 
properly  made  no  provision  for  entry  of  an  Interlocutor  Ju<^meut 

[Ed.  Note.— For  other  cases,  see  Pleading,  Gent  Dig.  H  1008, 1054, 1010- 
1077;  I>ec  Dig.  €=>350.] 

<  Pleadino  ^s>218 — Deuubbeb — Obdebs. 

Where  an  order  allowed  defendants  to  answer  without  granting  leave 
to  withdraw  the  demuiTW,  It  should  provide  tor  final  Judgment  on  detoid- 

ants'  default 

[Ed.  Note.— For  other  cases^  see  Pleading,  Cent  Dig.  ||  54&-{(66:  Dec. 

Dig.  «=5218.] 

B.  Pleading  ®=>218 — Demubbebs — Pbacticb. 

Code  Glv.  Proc.  gS  963,  965,  and  969  respectively  provide  that  an  issue  of 
law  arises  upon  demurrer,  that  Issues  of  law  must  first  be  disposed  of, 
and  tbat  they  must  be  tried  by  the  court,  while  sections  547  and  976  re- 
spectively provide  that  an  issue  of  law  may  t»  brought  on  and  tried  as  a 
contested  motion,  and  that  if  either  party  be  entitled  to  Judgment  upon 
the  pleading,  the  court  may  upon  motion  Issue  jotoed  give  Judgment  upon 
the  pleadings.  Held  that,  under  the  latter  sections,  a  demurrer  may  be 
disposed  of  as  a  contested  motion.  In  which  case  no  written  decision  Is 
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necessary,  and  costs  cannot  exceed  tliose  before  notice  of  trial  and  $10 
motion  costs,  or  It  m&y  be  disposed  of  as  an  Issue  of  law,  in  which  case, 
under  sectlcms  1010  .and  1021,  a  written  dedaion  is  necessary,  final  ;}udg- 
ment  being  directed  If  the  mumccessfnl  party  falls  to  comply  with  the  In- 
terlocatory  ord^,  and  the  costs  will  Indude  those  after  notice  of 
trial  and  the  trial  fee. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §S  619-C66;  X>eGL 
Dig.  «^218.] 

Api>eal  from  Special  Term,  New  York  County. 

Action  by  Benjamin  Taishoff  and  others  against  Annie  V.  Elkena, 
and  others.  From  an  order  grantii^  plaintiff's  motion  for  judgment 
cm  the  pleadings,  and  frcnn  an  interlocutory  judgment,  defendants  ap- 
peal. Interlocutory  judgment  and  order  reversed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  SCOTT,  and  PAGE,  JJ. 

WUliam  A.  Purrington,  of  New  York  City,  for  appellants. 
Max  Schleimer,  of  New  York  City,  for  respondents. 

PAGE,  J.  The  action  is  brought  to  recover  from  the  defendants 
personally  $14,386.38  as  damages  resulting  from  an  alleged  failure  of 
their  predecessor  trustees  to  make  a  lease  as  executors  and  trustees. 
Briefly  stated,  the  complaint  alleges  the  residence  and  death  of  Mary 
A.  Buskirk  in  Kings  county,  this  state ;  that  at  the  time  of  her  death 
she  was  seised  in  fee  of  certain  real  estate  on  Bedford  avenue,  Brook- 
lyn; that  she  left  a  last  will  and  testament,  which  was  duly  probated, 
and  letters  testamentary  duly  issued  to  George  W.  Buskirk  and  John 
V.  Buskirk,  the  executors  therein  named,  who  duly  qualified  and  con- 
tinued to  act  until  the  date  of  their  death;  that  the  will  empowered 
the  executors  and  trustees  to  sell  certain' of  her  real  estate  and  to  ap- 
ply the  proceeds  thereof,  or  so  much  as  may  be  necessary,  to  the  im- 
provement of  her  Bedford  avenue  property,  in  order  to  make  the 
same  income-producing,  also  authorizing  them  to  borrow  money,  to 
secure  the  loans  obtained  by  mortgage  upon  the  Bedford  avenue  prop- 
erty for  the  purpose  of  improving  the  said  property,  and  empowerii^f 
them  to 'make  and  execute  deeds,  mortgages,  "and  to  do  any  and  all 
other  acts  necessary  to  carry  out  the  purposes  of  this  my  last  will  and 
testament" ;  that  the  said  executors  and  trustees  entered  into  a  written 
agreement  with  the  plaintiffs  and  one  D'Amato,  dated  June  25,  1909, 
which  agreement  contained  a  separate,  distinct,  and  independent  cove- 
nant that,  in  consideration  of  the  plaintiffs  and  D'Amato  procuring  a 
certain  loan  at  their  own  cost  and  expense  upon  the  bond  of  George 
W.  Buskirk  and  John  V,  Buskirk,  as  executors  and  trustees,  etc.,  for 
the  amount  and  upcoi  the  terms  and  conditions  set  forth  in  said  com- 
plaint, and  in  consideration  that  the  plaintiffs  and  D'Amato  would 
make  certain  repairs,  alterations,  and  additions  in  and  about  the  Bed- 
ford avenue  property  and  furnish  certain  materials  in  connection  there- 
with, the  said  executors  promised  to  pay  the  plaintiffs  and  D'Amato 
the  sum  borrowed,  in  installments  according  to  the  progress  of  the 
work  as  shall  be  specified  in  a  contract  which  was  to  be  made  between 
them ;  that  the  said  agreement  contained  a  separate,  distinct,  and  inde- 
pendent covenant  "that  in  consideration  the  said  Geoi|;e  W.  Buskirk 
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and  John  V.  Buskirk,  as  executors  and  trustees  under  said  last  will 
and  testament  of  the  said  Mary  A.  Buskirk,  deceased,  let  and  rented 
unto  the  plaintiffs,  and  the  said  Gaetano  D'Amato,  and  in  considera- 
tion the  plaintiffs  and  the  said  Gaetano  D'Amato  hired  and  took  from 
the  said  George  W.  Buskirk  and  John  V.  Buskirk,  as  executors  and 
trustees  under  said  last  will  and  testament  of  the  said  Mary  A.  Bus- 
kirk, deceased,  the  entire  said  premises  for  the  term  of  three  years, 
commencing  four  months  after  the  completion  of  the  said  work,  with 
the  privilege  of  renewal  for  three  additional  years  at  a  rental  of  $2,500 
per  year,  payable  in  advance  in  monthly  installments,  together  with  the 
taxes,  water  rates,  and  insurance,  except  said  additional  term  to  be  at 
an  advance  of  10  per  centum  on  said  rent ;  that  the  plaintiffs  and  the 
said  Gaetano  lyAmato  were  also  to  give  a  satisfactory  bond  for  in- 
surance of  rents,  or  otherwise  secure  die  said  rents  in  ^e  manner  sat- 
isfactory to  the  said  George  W.  Buskirk  and  John  V".  Buskirk,  as  ex- 
ecutors and  trustees  under  said  last  will  and  testament  of  the  said 
Mary  A.  Buskirk,  deceased";  that  the  said  covenant  also  provided  that 
a  written  lease  was  to  be  drawn  by  tlie  said  George  W.  Buskirk  and 
John  V.  Buskirk,  as  executors  and  trustees  under  the  last  will  and 
testament  of  the  said  Mary  A.  Buskirk,  deceased,  and  was  to  be  ex- 
ecuted, acknowledged,  and  delivered  to  the  plaintiffs  and  the  said  Gaet- 
ano D'Amato  after  tihe  securing  of  the  said  loan. 

The  complaint  further  alleged  that  on  or  about  October  30,  1909, 
the  plaintiff  obtained  a  loan  which  was  accepted  by  the  executors  and 
trustees,  and  that  the  plaintiffs  and  D'Amato  duly  performed  all  the 
terms,  covenants,  and  conditions  of  said  agreement  on  their  part  to  be 
performed  in  so  far  as  they  were  permitted  to  perform  said  agreement ; 
that  on  said  date  the  said  executors  entered  into  an  agreement  with 
the  plaintiffs  and  D'Amato  for  the  doing  of  tiie  work,  furnishing  the 
materials,  and  making  the  installment  payments  as  provided  in  said 
covenant;  tiiat  thereafter  the  said  executors  failed  to  make  payments 
of  the  installments,  but  instead  applied  part  of  the  money  advanced 
on  the  loan  in  payment  of  debts  of  the  estate,  and  failed  and  neglected 
and  refused  to  execute,  acknowledge,  and  deliver  to  the  plaintiffs  and 
said  D'Amato  a  written  lease;  that  by  reason  of  the  defaults  in  pay- 
ment and  refusal  to  make  the  lease  tiie  plaintiffs  and  D'Amato  were 
obliged  to  and  did  abandon  the  work  under  said  agreement  on  or  about 
January  20,  1910;  that  thereafter,  after  the  work  on  said  buildings 
was  completed,  the  said  executors  and  trustees  refused  to  permit  the 
plaintiffs  and  D'Amato  to  take  possession  of  the  premises;  that  John 
V.  Buskirk  died  on  October  10,  1910,  and  George  W.  Buskirk  con- 
tinued toi  act  as  the  sole  surviving  executor  and  trustee  under  said 
will;  that  on  March  24,  1911,  the  plaintiffs  and  D'Amato  commenced 
an  ec[uitable  action  in  the  Supreme  Court  against  Geoi^e  W.  Buskirk, 
individually  and  as  the  only  surviving  trustee,  etc.,  to  impress  an  equi- 
table lien  upon  the  said  premises  for  the  work,  labor,  and  services  ren- 
dered by  Uiem  and  materials  furnished  under  said  contracts;  that 
George  W.  Buskirk  interposed  a  defense  that  these  plaintiffs  and 
D'Amato  broke  the  said  agreements,  and  also  counterclaimed  for  dam- 
ages for  said  1»:each ;  that  after  a  trial  of  the  issues  a  judgment  was 
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duly  rendered  in  favor  of  the  plaintiffs,  decreeing  that  they  have  an 
equitable  lien  on  said  premises  in  an  amount  therein  stated,  and  that 
the  defendant  pay  the  same  within  10  days,  and  in  default  thereof  that 
the  said  premises  be  sold  by  a  referee  and  out  of  the  proceeds  the 
plaintiffs  be  paid  the  amount  of  the  Hen ;  that  it  was  found  as  a  fact 
in  the  decision  that  the  executors  had  failed  to  draw  and  execute  the 
lease  to  the  plaintiffs ;  and  as  conclusions  of  law,  that  the  failure  of  the 
said  executors  to  pay  the  plaintiffs  said  amounts  within  the  time  prom- 
ised and  agreed  constituted  a  breach  of  the  said  agreement  which  jus- 
tified the  plaintiffs  in  abandoning  the  work  tmder  said  agreement,  and 
that  the  failure  of  the  said  executors  to  draw  and  execute  tlie  lease  at 
the  time  the  plaintiffs  secured  said  loan  constituted  a  breach  of  said 
agreement  on  the  part  of  said  Gcecutors  which  justified  the  plaintiffs 
in  abandoning  the  work.  The  surviving  executor  appealed  from  said 
judgment,  but  pending  said  appeal  he  died,  and  the  present  defendants 
were  duly  appointed  trustees  in  place  of  George  W.  Buskirk  and  were 
substituted  in  said  action  as  defendants.  The  judgment  was  modified 
by  reducing  the  amount  of  the  Hen,  and,  as  modified,  affirmed. 

The  ccHnplaint  then  alleges  that  the  judgment  is  a  bar  against  the  de- 
fendants herein,  and  that  the  matters  herein  have  become  and  now  are 
res  adjudicata  in  favor  of  the  plaintiffs,  except  as  to  the  amount  of  Uie 
damages  sustained  by  them ;  that  by  reason  of  the  failure,  neglect,  and 
refusal  of  the  said  George  W.  Buskirk  and  John  V.  Buskirk,  as  execu- 
tors and  trustees,  to  make,  execute,  acknowledge,  and  deliver  a  writ- 
ten lease  upon  the  terms  and  conditicms  hereinbefore  stated,  and  to 
permit  them  to  take  possession  of  the  premises,  plaintiff  sustamed  dam- 
ages in  the  sum  of  $14,386.38.  It  is  also  alleged  that  prior  to  the 
bringing  of  this  action  D'Amato  assigned  to  the  plaintiffs  all  his  rights 
in  and  to  the  agreements  and  all  clami  that  he  might  have  against  the 
said  executors.  Judgment  is  demanded  against  these  defendants  in  the 
sum  of  $14,386.38,  with  interest  from  January  20,  1910  (which  is  four 
years  and  six  months  before  they  were  appointed  trustees). 

[1,  2]  In  all  of  the  13  printed  pages  of  this  complaint  there  is  not 
a  single  allegation  of  any  act  of  iiiese  defendants  or  failure  to  act  or 
demand  upon  them  of  any  pature  whatsoever.  The  complaint  is 
drawn  upon  the  theory  that,  when  the  defendants  succeeded  to  the 
trust,  they  assumed  the  obligations  of  the  contracts  made  between 
the  former  trustees  and  plaintiffs,  and  were  personally  liable  for  any 
breaches  thereof  committed  by  their  predecessors.  There  is  no  founda- 
tion for  such  claim.  U.  S.  Trust  Co.  v.  Stanton,  139  N.  Y.  531,  533, 
34  N.  E.  1098;  Matter  of  Van  Slooten  v.  E>odge,  145  N.  Y.  327,  39 
N.  E.  950.  Whatever  equitable  grounds  may  have  existed  to  charge 
the  trust  estate  were  or  should  have  been  litigated  and  settled  in  the 
suit  in  eqwty  brought  by  plaintiff  in  the  Supreme  Court  in  Kings 
County.  The  learned  justice  at  Special  Term  in  deciding  the  motion 
relied  upon  Greason  v.  Keteltas,  17  N.  Y.  491,  and  Schoellkopf  v. 
Coatsworth,  55  App.  Div.  331,  66  N.  Y.  Supp.  979.  Neither  of  these 
cases  sustains  the  proposition  of  law  for  which  they  were  cited.  In 
Greason  v.  Keteltas  a  lease  of  land  was  made  by  trustees  for  21 
years,  the  lessee  to  erect  a  building  upon  the  land,  at  the  expiration 
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of  the  term  the  value  of  tfie  building  to  be  ascertained  by  two  sworn 
appraisers,  one  to  be  chosen  by  each  of  the  parties,  or,  in  case  of  their 
disagreement,  by  an  umpire  to  be  chosen  by  the  appraisers,  and  if  the 
lessors  or  their  representatives,  etc.,  did  not  pay  to  the  lessee,  his  rep- 
resentatives, or  assigns,  the  appraised  value  thereof,  then  the  lease  was 
to  be  renewed  for  another  term  of  21  years  upon  such  rent  as  should 
be  <^eed  upon  by  the  parties  or  determined  by  appraisers  and  an 
umpire  to  be  chosen  as  aforesaid.  During  the  term  of  the  lease 
Keteltas  was  appointed  a  successor  trustee,  and  at  the  expiration  of 
the  lease  was  called  upon  to  appoint  an  appraiser,  and  was  held  per- 
sonally liable  to  the  lessees  in  damages.  It  will  be  noticed  that  the 
contract  was  broken  by  the  present  trustee.  In  the  case  of  Schoell- 
kopf  v.  Coatsworth  there  was  no  question  of  trusteeship  involved; 
it  holds,  where  a  lease  for  15  years  required  the  lessee  to  erect  a  build- 
ing on  the  property,  and  the  lessors  to  pay  at  the  expiration  of  the 
term  above  created,  unless  the  lessors  6  months  before  the  expiration 
of  the  term  gave  notice  of  intention  to  take  possession  of  the  premises 
at  the  expiration  of  the  term,  and  on  failure  to  g^ve  such  notice  the 
lease  should  be  continued  for  a  term  of  5  years  upon  the  same  terms 
and  conditions  thereinbefore  expressed  except  as  to  rent,  and  the 
lessors  stipulated  that  so  often  as  they  should  fail  to  give  such  6 
months'  notice  they  would  renew  the  lease  for  a  term  of  5  years; 
Uiat  although  the  lease  continued  for  50  years,  at  its  expiration  pursu- 
ant to  notice,  the  assignees  of  the  lessees  were  entitled  to  recover  the 
value  of  the  buildings  from  the  successors  in  title  of  the  lessees.  We 
know  of  no  case  where  a  successor,  executor,  or  trustee  has  been  held 
personally  liable  upon  a  contract  of  his  predecessor,  in  the  absence 
of  some  act  of  his  own  in  breach  of  the  contract.  These  considera- 
tions required  the  reversal  of  the  order  and  interlocutory  judgment 
[3-B]  The  short  form  order  very  properly  made  no  provision  for 
the  entry  of  an  interlocutory  jud^ent  and  none  should  have  been 
entered.  National  Park  Bank  v.  Billings,  144  App.  Div.  536,  129  N. 
Y.  Supp.  846,  affirmed  203  N.  Y.  556.  96  N.  E.  1122.  The  order  al- 
lowed the  defendant  to  answer  without  granting  leave  to  withdraw 
the  demurrer,  and  should  have  provided  for  final  judgment  on  the 
defendants'  default  We  feel  constrained,  because  of  the  irregularities 
in  practice  in  these  motions,  to  direct  attention  to  the  practice  deci- 
sions governing  motions  for  judgment  on  the  pleadings,  demurrers 
heard  on  contested  motions,  and  trials  of  issues  of  law,  and  the  rules 
deduced  therefrom  as  stated  by  the  Appellate  Term  in  Kramer  v. 
Barth,  79  Misc.  Rep.  80,  139  N.  Y.  Supp.  341,  which  we  adopt  as  fol- 


"Tbe  attemE^  to  simplify  the  practice  with  respect  to  demurrers  has  led  to 
confusion  In  the  minds  of  some  members  of  the  bar  and  calla  for  a  statement 
of  what  would  seem  to  be  elementary  rules  of  practice.  A  demurrer  may  be 
brought  on  for  trial  aa  an  Issue  of  law  (Code  Civ.  Proc,  963,  965,  969),  in 
which  case  a  notice  of  trial  must  be  served.  On  the  determination  of  the  issue. 
If  the  demurrer  be  sustained  or  overruled,  and  leave  given  to  amend  or  to 
withdraw  the  demurrer  and  plead  over,  and  the  privilege  Is  availed  of,  costs 
after  notice  of  trial  and  the  trial  fee  of  an  Issue  of  law  are  properly  imposed. 
But  it  final  Judgment  Is  directed,  or  if  final  ju^ment  la  entered  because  the 
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privilege  of  amendlnff  or  pleading  over  la  not  accepted,  tbea  costs  b^re  and 
after  notice  of  trial  and  the  trial  fee  of  an  Issue  of  law  are  taxable.  De 
Tarckbelm  v.  Thomaa,  113  App.  DIt.  123,  9&  N.  T.  SuN>.  101.  Or  an  Issae  of 
law  may  be  brought  on  and  tried  at  any  term  oC  court  as  a  contested  motion 
(Code  Civ.  Proc.  S  976),  In  which  case  a  notice  of  motion,  and  not  a  notice  of 
trial,  is  served,  and  on  the  determination  of  the  motion,  If  the  demurrer  la 
sustained  and  leave  given  to  amend,  or  overruled  and  leave  given  to  with- 
draw the  demurrer  and  plead  over,  only  $10  motion  costs  are  allowed.  If  final 
Judgment  Is  .^tered.  costs  before  notice  of  trial  and  the  motion  costs  are  tax- 
abl&  Or  a  motion  may  be  made  for  Judgment  on  the  pleadings  (Oode  Civ. 
Proc;  S  847),  which,  d  course,  mnat  be  brought  on  by  notice  of  motion,  and 
the  court,  on  determining  tbe  motion,  If  leave  to  amend  or  to  withdraw  the 
demnrrgr  and  plead  over  be  given,  has  power  to  Impose  such  terms  as  may 
be  Just.  Costs,  however,  cannot  exceed  those  before  notice  of  trial  and  $10 
motion  costs.  Singer  Mfg.  Co.  v.  Granite  Spg.  W.  Co.,  67  Misc.  Beii.  675,  124 
N.  T.  Supp.  750 :  Framlngbam  Trust  Co.  v.  VlUard,  74  Mtsc.  Eep.  204,  210,  133 
N.  T.  Supp.  823.  While  the  amendments  to  the  Code  have  provided  two 
methods  of  disposing  of  a  demurrer,  additional  to  the  trial  of  the  issue  of 
law,  that  method  has  not  been  eliminated  from  the  Code,  nor  have  tbe  provl- 
slona  applicable  thereto  been  superseded.  Therefore  where,  as  In  the  preset 
case,  the  l«rae  of  law  Is  brought  on  for  trial  by  the  aerrloe  of  a  notice  of  trial 
tbe  decision  of  the  court  In  writing  must  be  filed  (section  1010),  which  must 
direct  the  final  or  Interlocutory  Judgment  to  be  entered  thereupon,  and  shall 
contain  no  findings  of  fact,  but  only  conclusions  of  law ;  If  leave  la  given  to 
plead  anew  or  amend  an  Interlocutory  Judgment  should  be  directed,  and  If  no 
other  Issue  remains  to  be  tried  It  should  direct  final  Judgment  if  the  party 
fails  to  comply  with  any  of  the  terms  of  the  Interlocutory  Judgment  (section 
1021).  Where  the  matter  Is  brought  before  the  court  on  notice  of  motion, 
either  under  sections  976  or  547,  no  written  decision  or  Interlocutory  Judg- 
ment need  be  flleA  or  entmd,  but  an  order  should  be  entered.  Pewle  t. 
Bleecker  St  &  Fulton  Ferry  B.  a  Go^  67  Mlsa  Bep.  582. 124  N.  T.  Suki.  786 ; 
Nat.  Park  Bank  v.  BUllngs,  144  App.  Dir.  12»  N.  Y.  Supp.  846,  affirmed 
203  N.  T.  666,  96  N.  B.  1122.'* 

The  interlocutory  judgment  and  order  should  be  reversed,  with  $10 
costs  and  disbursements,  and  plaintiffs'  motion  for  judgment  on  the 
pleadings  denied,  with  $10  costs.  Order  filed.  All  ccwcur. 


<83  Mlsa  Bep.  382) 


(Supreme  Conrt,  Special  Term,  New  York  Coon^.   January  27,  1916.) 

1.  FAIiSE  iMPBIBOniCBNT  «=>7 — BuaailTS    IiAOK  or  JUBIBDICTIOIV. 

Where  the  evidence  presented  before  a  magistrate  was  Insufficient  to 
make  ont  a  prima  fade  case  of  petit  larceny,  the  magistrate  had  no  Juris- 
diction, under  Code  Or.  Proc.  SS  149,  150,  to  issne  a  warrant  for  the  ar- 
rest of  the  pemoxi  charged,  and  such  arrest  gave  the  latter  a  canse  ol  ac- 
tion for  false  Imprisonment. 

(Ed.  Not& — For  other  cases,  see  False  Imprisonment.  Cent  Dig.  H  6- 
61,  79;  Dec  Dig.  «s>7.] 

2.  FtiADZHO  €=3214 — Deuubbeb — ^AniassiONs — Conclusions  ov  La.w. 

Tb&  allegation  of  a  complaint,  In  an  action  for  false  Imprisonment, 
that  the  Ulegality  complained  of  ccmslsted  oit  the  imposition  of  Imprlson- 
moit  on  a  void  warrant  issued  on  Insufficient  evidence,  was  an  allegation 
of  foct,  admitted  by  demurrer,  and  not  a  omcluslon  of  law. 

[Ed.  Note.— For  other  cases,  see  Pleading,  O&A.  Dig.  gj  625-034 ;  Dec. 
Dig.  ^214.] 
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8.  PuEADiNO  <&=>8 — GoNOi:.trBioiTa — Iixeoaz.itt  ot  Abbbst. 

In  an  action  for  false  imprisonment,  the  plaintiff  should  all^  fads 
from  which  it  will  appear  that  his  arrest  was  Illegal,  and  an  averment 
merely  that  his  arrest  was  Illegal  Is  an  averment  of  a  conclusion  of  law, 

and  insufficient. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  H  12-28%,  08; 

Dec.  Dig.  «»8.] 

Action  by  John  F.  Steele  against  George  Rauchfuss  and  another. 
On  motion  by  plaintiff  for  judgment  on  the  pleadings.  Motion  grant- 
ed, with  leave  to  the  defendant  to  withdraw  his  demurrer  and  to  an- 
swer. 

Joseph  E.  Cavanaugh,  of  New  York  City,  for  the  motion. 
Theodore  Hansen,  of  New  York  City,  opposed. 

GIEGERICH,  J.  A  demurrer  upon  the  ground  of  insufficiency  has 
been  interposed  by  the  defendant  Alfred  Rauchfuss  to  the  second 
cause  of  action  set  forth  in  the  complaint,  which  sets  up  a  cause  of  ac- 
tion for  false  imprisonment  The  plaintiff  has  moved  for  judgment 
on  the  pleadings. 

The  complaint,  among  other  things,  all^^  Aat  the  defendants  made 
affidavits  and  gave  testimony  before  a  magistrate  which  resulted  in 
the  arrest  and  imprisonment  of  the  plaintiff,  but  that  the  affidavits  and 
testimony  failed  to  prove  the  crime  of  petit  larceny,  which  was  the 
charge  upon  which  the  arrest  was  made,  and  were  insufficient  in  law 
to  sustain  the  charge  of  petit  larceny,  and  that  by  reason  thereof  the 
warrant  issued  by  the  magistrate  for  the  plaintiff's  arrest  was  illegal 
and  void,  and  that  the  magistrate  had  no  jurisdiction  to  issue  the  same. 
From  other  portions  of  the  complaint  it  can  fairly  be  inferred  that 
the  only  facts  before  the  magistrate  were  those  contained  in  the  affi- 
davits and  testimony  of  the  defendants. 

[1]  It  seems  to  be  recognized  by  both  sides  that,  if  the  evidence 
before  the  magistrate  was  insufficient  to  make  out  a  prima  facie  case 
against  the  plaintiff,  then,  the  magistrate  had  no  jurisdiction  to  issue 
the  warrant  (Code  Cr.  Proc.  §§  149  and  150;  People  ex  rel.  Perkins 
V.  Moss,  187  N.  Y.  410.  80  N.  E.  383,  11  L.  R.  A.  [N.  S.]  528,  10 
Ann.  Cas.  309;  Maher  v.  Potter,  112  N.  Y.  Supp.  102),  and  the  ar- 
rest was  unwarranted  and  the  plaintiff  has  a  cause  of  action. 

[2]  The  question  debated  is  whether  the  allegation  that  such  facts 
were  insufficient  as  an  allegation  of  fact,  and  therefore  admitted  by 
the  demurrer,  or  whether  it  is  a  conclusion  of  law.  It  must  be  con- 
ceded that  the  first  impression  is  that  such  an  allegation  is  a  conclu- 
sion of  law ;  but  when  the  form  of  actioh  is  considered,  and  the  proof 
that  will  be  necessary  upon  the  trial,  and  the  true  function  of  a  com- 
plaint, and  whether  the  situation  would  be  materially  bettered  by  an 
attempt  to  allege  more  ultimate  facts,  such  as  the  particular  defects 
in  tlie  proof  which  will  be  relied  upon,  it  grows  more  and  more  ap- 
parent that  the  allegation  in  its  present  form  ought  to  be  accepted. 
The  case  most  nearly  in  point  that  I  have  been  able  to  find  is  Cousins 
v.  Swords,  14  App.  Div.  338,  43  N.  Y.  Supp.  907,  in  which,  as  here, 
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there  was  a  demurrer  to  a  domplaint  for  false  imprisonment.  Hiere 
tiie  court  said  that  a  conq}laint  for  false  impris<»iment  is  defective  un- 
less it  contains  an  allegation  that  the  imprisonment  of  the  plaintiff 
procured  by  the  defendant  was  illegal,  or  was  procured  without  a  war- 
rant, and  ihat  one  of  these  things  it  is  necessary  to  allege.  Later  on 
the  court  also  stated  that  the  plaintiff  is  bound  to  allege  in  his  com- 
plaint the  facts  from  which  it  will  appear  that  his  arrest  was  illegal, 
and  then  observed: 

"In  this  case,  not  only  does  be  not  allege  those  facts,  but  he  does  not  even 
aver  as  a  proiioslUon  of  law  that  bis  arrest  was  not  perfectly  legal." 

Here  the  court  apparently  had  in  mind  a  distinction  between  a  bald 
allegation  that  the  arrest  was  illegal  and  an  averment  of  facts  show- 
ing the  illegality.  I  am  of  the  opinion,  however,  that  under  that  test 
the  complaint  in  this  case  sufficiently  alleges  such  facts.  The  complaint 
states  that  the  illegality  complained  of  consisted  in  the  imposition  of 
the  imprisonment  on  a  void  warrant  issued  on  insufficient  evidence. 
Upon  the  trial  of  this  action  all  of  the  facts  that  were  before  the 
magistrate  will  have  to  be  placed  before  the  court,  and  no  useful  pur- 
pose would  be  served  by  requiring  any  more  definite  allegations  of  the 
particular  defects  in  the  evidence. 

I  reach  this  conclusion  the  more  readily  because  it  has  been  held  in 
some  cases  of  false  imprisonment  in  this  state  that  a  very  general  al- 
legation as  to  the  unlawfulness  of  the  arrest  is  sufficient.  In  Bonnet 
V.  Wanamaker,  34  Misc.  Rep.  591,  70  N.  Y.  Supp.  372,  the  allegation 
was  that  the  defendant  "without  reasonable  cause  and  without  any 
right  or  authority  so  to  do  and  against  the  will  of  the  plaintiff"  detained 
the  plaintiff,  and  the  court  at  Special  Term  held  tiiat  diis  language 
might  fairly  and  reasonably  be  deemed  to  state  that  the  imprisonment 
was  ill^al  and  that  an  allegation  that  the  imprisonment  was  illegal 
is  sufficient.  No  attention  appears  to  have  been  given  in  that  case  to 
the  objection  that  the  allegation  of  illegality  is  a  conclusion  of  law. 
So,  too,  in  Cunningham  v.  East  River  Electric  Light  Co.,  17  N.  Y. 
Supp.  372,  the  General  Term  of  the  late  Superior  Court  of  New  York 
City  stated  that  the.  material  allegations  in  a  complaint  in  an  action 
for  false  imprisonment  are  that  the  defendant  had  plaintiff  imprisoned 
and  that  the  process  was  unlawful ;  that  is,  without  authority  of  law. 
In  Ackroyd  v.  Ackroyd,  3  Daly,  38,  the  complaint  alleged  that  the 
defendant  with  "malicious  intent  to  injure  the  plaintiff,  and  without 
any  reasonable  or  probable  cause  therefor,  and  without  any  right  or 
authority  so  to  do,"  unlawfully  seized  and  arrested  the  plaintiff.  The 
court  in  the  course  of  its  opinion  said: 

"The  material  averment.  In  this  complaint  Is  diat  tlie  defendant  'unlaw- 
fully seized  and  arrested  the  plaintiff.' " 

In  some  of  the  cases  above  cited  it  may  be  that  the  court  did  not 
mean  to  say  that  an  allegation  that  the  imprisonment  was  unlawful 
was  sufficiently  made  by  Uie  mere  use  of  that  word,  but  only  meant  to 
point  out  that  such  unlawfulness  must  be  alleged  in  suitable  terms, 
though  some  of  the  cases  distinctly  hold  that  the  use  of  Uie  word  un- 
lawftd,  widiottt  more,  is  sufficient  .  The  difficulty  surrounding  this 
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particular  point  of  pleading  is  indicated  by  the  diversity  of  decisions 
and  the  conflict  of  views.  In  8  Enc.  of  Pleading  &  Practice,  846,  it  is 
said: 

"In  some  Jnrlsdictlons  it  Is  held  that  tbe  imprisonment  complained  ot  need 
not  be  alleged  to  have  been  onlawful  or  without  competent  authority  and  that 
the  allegation  of  imprisonment,  coupled  with  an  averment  ot  damages,  con- 
stitutes a  cause  of  action  for  false  imprisonment.  On  the  otlier  band,  It  is 
held  other  decisions  that  the  failure  to  allege  that  the  imprisonment  was 
unlawful  Is  a  fatal  defect" 

[3]  I  am  of  the  opinion,  however,  that  the  true  weight  of  authority 
in  this  state  and  the  better  rule  of  pleading  are  set  forth  in  the  state- 
ment above  quoted  from  Cousins  v.  Sword^,  14  App.  Div.  340,  43  N. 
Y.  Supp.  907,  from  which  it  appears  that  the  plaintiff  in  such  a  case 
should  allege  the  facts  from  which  it  will  appear  that  his  arrest  was 
illegal,  and  that  an  averment  merely  that  his  arrest  was  illegal  is  an 
averment  of  law  and  insufficient.  Such,  too,  is  the  form  of  pleading 
recommended  in  Abbott's  Forms  of  Pleading  (volume  2,  p.  928),  where 
the  following  is  found: 

"That  the  said  order  of  arrest  was  illegal  in  that  the  said  court  bad  no 
Jurisdiction  to  grant  the  same  (or  otherwise  set  forth  tacts  Showing  the  In- 
validity ot  the  order)." 

Proceeding  on  the  theory,  therefore,  that  the  complaint  does  ade- 
quately aver  that  the  evidence  before  the  magistrate  upon  which  the 
warrant  was  issued  was  insufficient  to  support  a  charge  of  petit  lar- 
ceny, there  can  be  no  doubt  that  the  magistrate  was  without  jurisdic- 
tion to  issue  the  warrant  and  that  the  imprisonment  was  illegal.  Peo- 


ple ex  rel.  Perkins  v.  Moss,  187  N.  Y.  410,  80  N.  E.  383,  11  L.  R.  A. 
(N.  S.)  528,  10  Ann.  Cas.  309;  Maher  v.  Potter,  112  N.  Y.  Supp. 


The  plaintiff's  motion  for  judgment  on  the  pleadings  is  therefore 
granted,  with  $10  costs,  but  with  leave  to  the  demurring  defencUnt  to 
withdraw  his  demurrer  and  to  answer  within  20  days  upon  payment  of 
such  costs.   Settle  order  on  notice. 


(93  Misc.  Rep.  304) 

JESSH  li.  IiASKY  FBATUBB  PLAT  CO.,  Inc.,      FOX  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.   January  24,  1916.) 

1.  Injunction  ^=^63 — Bbbach  or  Contract — Defenses — Nonfebfobuancx  of 
Contract. 

In  an  action  to  enjoin  defendant  from  advertising  or  producing  moT- 
Ing  pictures  posed  by  an  actress  under  contract  with  plaintiff,  and  induced 
to  enter  Into  a  contract  with  defendant  by  hia  false  representations  that 
her  contract  with  plaintiff  was  unenforceable  for  want  of  mutuality  and 
ttiat  plaintiff  did  not  Intotd  to  perform  it.  defendant  could  not  raise  the 
question  of  its  want  of  mutuality,  at  least  so  long  as  the  actress  elected  to 
recognize  it  as  a  binding  obligation,  or  until  she  made  such  election 
TolUDtarlly,  as  distinguished  from  an  election  induced  by  illegal  acta  on  the 
part  of  the  defendant 

[Ed.  Note. — For  other  cases,  see  Injunction,  Dea  Dig.  «=963,] 
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2.  Masteb  and  Sebtant  <&=>330 — Wbonofoi.  Ihtesixbence  with  Coittrac>— 

A  third  party's  interference  with  a  ctmtract  of  Berrlce  gtves  rise  only  to 
the  remedies  existing  in  the  case  of  other  contracts,  the  parties  to  which 
have  assnmed  mutoal  obligatioDB,  and  for  indudng  the  termination  of 
other  breach  ct  such  a  contract  he  Is  liable  only  when  erollty  of  unlawful 
means. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dlff.  1 1283 ; 
Dee.  Dig.  «3»339.] 

3.  Ihjukction  Bbbaoh  of  Gostraot — HonoH  Piotubb  Plat — Ade- 

quate Bbheut  at  IiAW. 

Where  an  actress  contracted  her  services  in  a  proposed  motion  picture 
play  to  be  produced  and  staged  by  plaintiff,  such  services  to  cover  about 
four  weeks,  for  wblc±  she  was  to  receive  $5,000,  $500  of  which  was  paid 
down,  and  agreed  not  to  sign  for  a  motion  picture  with  any  other  com- 
pany before  such  service,  and  before  such  time  was  Induced  to  agree  to 
perform  similar  services  for  defendant  on  his  false  representations  that 
plaintifC  was  not  making  tlie  necessary  preparations  to  fulfill  his  contract, 
there  was  a  fraud  as  unlawful  as  if  force  or  coercion  was  used,  and,  where 
her  services  were  so  unique,  extraordinary,  or  peculiar  as  to  make  plain* 
ttSTa  remedy  by  action  at  law  for  breach  of  the  contract,  inadequate,  he 
was  entitled  to  enjoin  defendant  from  producing  any  picture  in  wbich 
she  appeared,  and  from  advertising  that  she  would  appear  in  any  play 
except  plaintiff's. 

[EkL  Note.~-For  other  cases,  see  Injunction,  Dec.  Dig.  «=^63.] 

4.  PLBADina  ^=193 — SUFFICIENCT  OF  COMPLAINT. 

If  the  facts  alleged  in  a  complaint  seeking  equitable  relief  by  Injunc- 
tion state  a  cause  of  action  at  law,  the  complaint  is  good  against  demurrer. 

[Ed.  Note.— For  other  caaea^  see  Pleading,  Cent  Dig.  H  426,  428-436, 
487-143;  Dec.  Dig.  «s»193.] 

Action  by  Jesse  L.  Lasky  Feature  Play  Company,  Incorporated, 
against  William  Fox,  the  William  Fox  Vaudeville  Company,  and  Va- 
leska  Suratt.  On  mgtion  by  plaintiff  for  judgment  on  demurrer  filed 
by  defendant  William  Fox  Vaudeville  Company.  Granted,  with  leave 
to  answer. 

See,  also,  154  N.  Y.  Supp.  974. 

Wise  &  Lichtenstein,  of  New  York  City  (Nathan  Burkan,  of  New 
Yoric  City,  of  counsel),  for  plaintiff. 
Rogers  &  Rogers,  of  New  York  City,  for  defendants, 

HOTCHKISS,  J.  Defendant  demurs  to  the  ccunplaint,  and  plain- 
tiff moves  for  judgment  Briefly  the  facts  are  that  plaintiff  is  a  pro- 
ducer of  motion  picture  plays.  One  Suratt  is  a  popular  actress  of 
unusual  and  unique  skill,  who,  before  contracting  with  plaintiff,  had 
never  posed  for  motion  pictures.  The  privilege  to  be  the  first  to  ex- 
ploit such  an  actress  in  motion  pictures  lends  an  additional  value  to 
the  contract.  In  October,  1914,  Suratt  contracted  with  plaintiff  for 
her  services  in  a  proposed  motion  picture  pla^  to  be  staged  and  pro- 
duced by  plaintiff,  such  services  to  cover  a  period  of  about  four  weeks, 
beginning  on  or  about  June  15,  1915,  for  which  she  was  to  receive 
the  lump  sum  of  $5,000,  of  which  $500  was  paid  down.  In  consid- 
eration of  her  employment  Suratt  agreed  "not  to  sign  for  a  motion 
picture  with  any  other  picture  company  prior  to  June  15,  1916."  For 
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the  purpose  of  utilizing  Suratt's  services  plaintiff  arranged  to  produce 
a  play  and  incurred  large  expense  in  that  behalf.  In  March,  1915, 
Suratt  agreed  with  defendant  to  perform  for  it  services  similar  to 
those  contracted  to  be  performed  for  plaintiff,  which  services  were 
to  begin  in  April,  1915.  Suratt  was  induced  to  enter  into  this  latter 
contract  because  defendant  falsely  represented  to  her  (1)  plaintiff's 
contract  was  void  and  not  bindit^  upon  her;  (2)  that  plaintiff  was 
not  preparing  the  necessary  preliminaries  for  the  production  of  any 
play  which  would  en:q)loy  Suratt's  services,  and  that  plaintiff  did  not 
intend  to  perform  its  agreement  with  her;  (3)  that  such  failure  on 
plaintiff's  part  to  prepare  released  Suratt  from  her  obligation  to  plain- 
tiff. Subsequently  Suratt  proceeded  to  fulfill  her  contract  with  de- 
fendant; but,  discovering  the  fraud  which  had  been  perpetrated 
upon  her,  she  recognized  her  obligation  to  the  plaintiff,  and  is  now 
engaged  in  performing  her  contract  with  it.  Defendant  is  about  to 
produce  the  play  for  which  Suratt  posed  while  performing  her  con- 
tract with  defendant,  all  to  plaintiff's  damage,  etc.  For  relief  plaintiff 
prays  that  (1)  defendant  be  restrained  from  producing  "any"  picture 
play  in  which  Suratt  appears ;  (2)  from  advertising  that  Suratt  "will 
appear"  in  any  play  save  plaintiff's ;  (3)  for  accounting  and  general 
relief. 

[1]  Whether  or  not  plaintiff's  demands  for  relief  are  not  too  broad 
is  not  necessary  to  determine.  The  question  is  whether  the  complaint 
states  a  cause  of  action.  Whether  the  contract  between  Suratt  and 
the  plaintiff  was  or  was  not  enforceable  for  want  of  mutuality  is  not 
a  question  which  can  be  raised  by  this  defendant.  At  most  the  con- 
tract was  voidable,  and  so  long  as  Suratt  elected  to  recognize  it  as 
a  binding  obligation  it  is  none  of  defendant's  business  that  she  might 
have  elected  not  to  perform  it.  At  least,  until  she  made  such  an  elec- 
tion voluntarily,  as  distinguished  from  an  election  induced  by  illegal 
acts  on  defendant's  part,  the  question  of  mutuality  is  one  defendant 
cannot  raise.   Rice  v.  Manley,  66  N.  Y.  82,  23  Am.  Rep.  30. 

[2]  Even  in  the  case  of  the  class  of  servants  covered  by  the  Stat- 
ute of  Laborers  the  decision  in  Lumley  v.  Gye,  2  El.  &  Bl.  246,  has 
not  been  accepted  in  this  state.  De  Jong  v.  Behrman  Co.,  148  App. 
Div.  37,  39,  131  N.  Y.  Supp.  1083;  Rogers  v.  Evarts,  17  N.  Y.  Supp. 
264,  affirmed  sub  nom.  Reynolds  v.  Everett,  67  Hun,  294,  22  N.  Y. 
Supp.  306;  Id.,  144  N.  Y.  189,  39  N.  E.  72.  In  this  jurisdiction  in- 
terference by  a  stranger  with  a  contract  of  service  by  any  class  of 
employes  gives  rise  only  to  such  remedies  as  exist  under  like  circum- 
stances in  the  case  of  other  contracts  the  parties  to  which  have  as- 
sumed mutual  obligations.  For  inducing  the  termination  or  other 
breach  of  such  a  contract  a  third  par^  is  liable  only  when  he  has 
been  guilty  of  unlawful  means.  De  Jong  v.  Behrman  Co.,  supra; 
Ashley  v.  Dixon,  48  N.  Y.  430. 

[3]  Defendant  contends  that  the  only  act  for  which  a  third  party 
can  be  made  responsible  is  such  as  arises  where  the  defendant  has 
induced  tlie  breach  by  physical  violence,  intimidation,  or  threats 
amounting  to  coercion,  and  that  the  allegations  of  the  complaint  are 
insufficient  Whether  the  allegations  that  Suratt  was  induced  to  vio- 
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late  her  contract  with  plaintiff  because  of  defendant's  representation 
that  the  same  was  void  and  not  binding  I  do  not  determine.  The 
further  allegation  that  defendant  represented  that  plaintiff  was  not 
making  the  necessary  preparations  to  fulfill  its  contract  and  did  not 
intend  to  fulfill  the  same  is  an  allegation  of  material  facts  which,  if 
false,  constituted  actual  fraud.  Although  Hit  question  has  commonly 
arisen  in  cases  where  the  circumstances  involved  intimidation,  threats, 
or  other  coercion,  the  principle  deducible  from  the  authorities  is  that 
a  stranger  is  not  liable  when  he  induces  the  breach  of  contract  by 
argument  and  persuasion,  because  these — ^the  motive  being  proper — 
are  lawful  means.  But  where  the  breach  is  induced  by  false  repre- 
sentations of  material  facts,  or  other  fraud,  the  means  are  as  unlaw- 
ful as  if  force  or  coercion  were  used.  Rice  v.  Manley;  Ashley  v. 
Dixon,  supra.  The  gist  of  the  wrong  lies  in  overpowering  or  cir- 
cumventing the  freedom  of  will  and  the  intent  of  one  obligated  to  per- 
form, as  distinguished  from  procuring  him  by  fair  means  to  elect  not 
to  perform. 

[4J  The  contract  between  plaintiff  and  Suratt  ^ave  the  plaintiff  the 
exclusive  right  to  the  services  of  Suratt  until  June  !5,  1916.  Ordinarily 
plaintiff's  remedy  would  be  one  at  law  for  damages.  But  the  remedy 
at  law  must  in  such  cases  be  adequate,  and  it  is  upcm  this  ground  of 
inadequacy  that  equity  assumes  jurisdiction  to  enforce  negative  cove- 
nants in  actions  involving  personal  services;  the  inadequacy  in  such 
cases  commonly  consisting  of  the  unique  and  peculiar  character  of 
the  services  to  be  rendered,  and  the  inability  to  substitute  the  services 
of  others.  In  this  case  the  complaint  shows  that  the  services  of  Suratt 
were  exceptional  and  unique.  It  would  seem  to  follow  that  the  photo- 
graphic product  of  her  services  would  be  similarly  unique.  This  fact, 
together  with  the  other  allegations,  show  the  existence  of  exceptional 
circumstances  rendering  plaintiff's  legal  remedy  inadequate.  The  fore- 
going treats  the  complaint  as  one  for  equitable  relief  only,  but  as 
against  demurrer  it  is  good  if  it  states  a  cause  of  action  at  law.  Tuomey 
V.  Walsh,  160  App.  Div.  795,  145  N.  Y.  Supp.  722.  That  such  a  cause 
of  action  is  stated  is  scarcely  <^en  to  argument. 
Motion  granted,  with  $10  costs,  and  with  leave  to  answer,  etc 


<93  Iflsc.  Sep.  227) 

POWELL  et  aL  T.  GITX  OF  BOCHESTEB.  PBDBO  et  aL  T.  3AMB. 
OOHSN  T.  SAim 

(Supreme  Court,  Etiuity  Term,  Monroe  Ooanty.   S^tember  1,  1915.) 

1.  NuisANCB  €=»61 — What  CoNBTixuTEa. 

A  building  or  obstruction  within  the  channel  of  a  riTer,  which,  in 
times  ot  hlih  water,  causeB  it  to  overflow  and  inundate  surroundlns 
property,  is  a  nuisance,  both  as  to  the  city  and  persona  injured. 

[Ed.  Note.— For  other  cases,  see  Nuisance^  Oent.  Dig.  H  142-161 ;  Dea 

Dig.  «=s>ei. 

For  other  definitions,  see  Words  and  Phraseo,  First  and  Second  Series, 

Nuisance.] 
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2.  Natiqablb  Watebs  ®=>2 — ^Authorut — Besebvation  or  Biqht  bx  tsb 

State. 

Where  the  state  of  New  York,  by  the  treaty  of  cession  between  New 
York  and  Massachusetts,  In  1786,  panted  to  Massachusetts  the  actual 
ownership  of  the  land  which  Included  the  bed  of  the  Genesee  river,  but 
reserved  to  itself  all  right  and  title  to  goTernment,  sovereignty,  and  juris- 
diction, the  reservation  gave  to  the  state  of  New  York  the  right  to  regu- 
late the  river  and  to  declare  and  maintain  It  a  public  highway. 

[Ed.  Note. — For  other  cases,  see  Navigable  Waters,  Cent  Dig.  iS  2,  63 ; 
Dec.  Dig.  «=92.j 

3.  Navigable  Waters  — Natioablb  Stream — Declabation. 

Where  a  river  has  been  declared  a  navigable  stream,  the  fact  that 
navigation  considerably  diminishes  does  not  deprive  It  of  the  character  of 
a  navigable  stream. 

[Ed.  Not& — For  other  cases,  see  Navigable  Waters,  Cent.  Dig.  g$  5-16 ; 
Dec.  Dig.  €=>1.] 

4  Navioabia  Watbbs  €=>25 — OBSTBUonona — Rights  of  Bipabiaiv  Owneb. 

Where  the  state,  under  Its  power  of  sovereignty,  had  declared  a  river  to 
be  a  navigable  stream,  a  riparian  proprietor,  though  he  owned  to  the 
thread  of  the  river,  cannot  place  obstmctlonB  In  the  channel  which  cause 
overflows  in  times  of  high  water,  to  the  detriment  of  other  owners  and  a 
dty,  for  such  obstructions  would  constitute  a  nuisance,  and,  though  the 
river  was  not  much  used  for  navigation,  would  be  Inconsist^t  with  the 
character  of  the  stream  as  a  navigable  one. 

[Ed.  Note.— For  other  cases,  see  Navigable  Waters,  Cent  Dig.  |  6S; 
Dec  Dig.  «=>25.1 

6.  Navigable  Watebs  «=»3 — Obsteuctions — Removal, 

As  the  Genesee  river  had  been  previously  declared  navigable,  and  was 
navigable,  Laws  1907,  c.  755,  S§  HI,  256,  258,  authorizing  the  city  of 
Rochester  to  remove  obstruction  which  caused  overflows,  and  to  deepen 
llie  channel,  Is  valid ;  the  Legislature  having  authority  over  the  stream. 

[Ed.  Note.— For  other  cases,  see  Navigable  Waters,  Cent  Dig.  Si  3,  10 ; 
Dec.  Dig.  <s»3.3 

6.  Navigable  Watebs  ^=>7— Removal  of  Obstbuctioks — Police  Powee. 

Independently  of  statute,  a  dty  may,  under  Its  police  power,  deepen 
the  channel  of  a  navigable  stream  within  Its  limits,  and  remove  obstruc- 
tions which,  In  high  water,  cause  overflows. 

[Ed.  Note. — For  other  eases,  see  Navigable  Waters,  Cent.  Dig.  {  18; 
Dec.  Dig.  <s=>7,Z 

7.  Coubts  «=>100 — Pbeoedeitce — Subsequent  Decisions. 

The  last  decision  of  the  court  upon  a  matter  Is  controlling. 
[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig,  SS  311-343:  Dec 
Dig.  <S=»100.] 

8.  Navigable  Watebs  <S=>44 — Deeds — Oonstbuctiok — Intebeot  Granted. 

Where  land  conveyed  by  the  acre  was  bounded  by  an  object  on  the  west 
bank  of  a  river,  which  was  made  the  east  boundary  of  the  land,  a  sub- 
sequent change  in  the  river  bank  did  not  entitle  the  grantee  to  any  land 
which  might  be  added,  for  the  original  bank  marked  the  boundary  of  the 
grant. 

[Ed.  Note. — For  other  cases,  see  Navigable  Waters,  Cent.  Dig,  tt  266-278. 
281,  282 ;  Dec.  Dig.  «=»44.] 

d.  Navigable  Watebs  «e»25 — ^Deeds — Conbtbuction — Restbictions. 

Where  a  city  owned  land  abutting  on  a  stream,  which  it  held  under  the 
Implied  restriction  tliat  the  flow  of  the  stream  should  not  be  retarded,  its 
conveyance  of  aocb  land,  though  carrying  title  to  the  center,  will  not  en- 
title the  grantees  to  place  obstructions  in  the  stream,  causing  an  overflow. 

[Ed.  Note.— For  other  cases,  see  Navigable  Waters,  Cent  Dig,  1 66 ;  Dec. 
Dig.  «s»25.] 
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Actions  by  William  D.  Powell  and  another,  by  Antomo  Pedro  and 
another,  and  by  Hyman  J.  Cc^n  against  the  City  of  Rochester.  Judg- 
ment directed  for  defendant  in  each  action. 

Raymond  H.  Amot,  of  Rochester,  for  plaintiffs  Powell  and  Miller. 

Frederick  M.  Whitney  and  P.  Chamberlain,  both  of  Rochester,  for 
plaintiff  Pedro  and  another. 

Norman  Rosenberg,  of  Rochester,  for  plaintiff  Cohen. 

William  W.  Webb  and  Benj.  B.  Cunnmgham,  both  of  Rochester, 
for  defendant 

SAWYER,  J.  These  three  actions  were  tried  together  and  the  facts 
are  substantially  the  same,  except  that  the  plaintiffs  Powell  and  Miller 
hold  mider  a  deed  from  the  city  of  Rochester.  The  Genesee  river,  one 
of  the  largest  rivers  of  the  state,  flows  northward  through  the  city 
and  on  until  it  finds  an  outlet  in  the  waters  of  Lake  Ontario.  Front 
street  (or  Mason  street,  as  it  was  then  called),  when  originally  laid 
out,  from  about  opposite  its  intersection  with  Corinthian  street  south- 
erly, increasingly  extended  into  the  river  until  at  its  juncticm  with  what 
is  now  Main  street  it  was  almost  entirely  within  the  river  bed.  From 
time  to  time  efforts  were  made  to  reclaim  the  street,  and  for  that  pur- 
pose various  walls  were  built  to  restrain  the  westerly  spread  of  the 
waters  and  enable  a  fill  to  be  made  in  their  place.  The  history  of 
this  part  of  Front  street  is  exceedingly  interesting,  and  the  evidence 
of  these  repeated  efforts  to  utilize  a  portion  of  this  river  for  fte  ben- 
efit of  mai^nd  has  thrown  mudh  light  upon  the  present  controversy, 
although  we  are  here  directly  concerned  with  but  three  of  the  walls 
in  question,  and  with  one  of  these  only  so  far  as  it  enters  into  the 
title  of  the  premises  owned  by  plaintiffs  Powell  and  Miller. 

In  July,  1837,  the  common  council  of  the  city  adopted  an  ordinance 
providing  for  the  erection  of  a  wall  which  should  be  66  feet  east  from 
the  westerly  line  of  Front  street  as  in  such  ordinance  established,  and 
that  that  part  of  Front  street  embraced  within  those  limits  should  be 
improved  as  a  street  The  ordinance  also  reserves  to  the  city  the  right 
at  any  time  thereafter  to  improve  and  occupy  all  or  any  part  of  said 
street  lying  east  of  the  proposed  wall,  as  same  was  originally  laid  out. 
This  wall  is  known  as  the  wall  of  1837,  and  is  now  tiie  east  line  of 
Front  street  as  used.  Some  time  prior  to  1837  one  C.  H.  Carroll  had 
erected  a  wall  still  further  to  the  east,  now  known  as  the  Carroll 
wall,  and  which,  at  that  point,  is  the  present  west  bank  of  the  river. 
As  the  Carroll  wall  approaches  Main  street  it  angles  westerly,  and  de- 
fendants now  claim  tiiat  the  wall  of  1837  was  only  extended  north- 
erly far  enough  to  meet  the  end  of  this  angle.  A  careful  examination 
of  the  maps,  ordinance,  and  other  evidence  seems,  however,  to  demon- 
strate that  this  wall  of  1837  was  continued  to  the  point  where  the 
east  line  of  Front  street  intersected  with  the  west  bank  of  the  river. 
Both  of  these  walls,  as  well  as  those  erected  by  Mastick  and  by  Works 
and  Graves,  were  built  in  the  bed  of  the  river. 

That  portion  of  the  river  lying  west  of  tiie  Carroll  wall  has  now 
been  entirely  reclaimed,  and  ^e  separate  properties  of  the  plaintiffs 
Pedro  and  Cohen  stand  thereon,  beginning  at  the  wall  of  1837  and 


112 


3A7  IVEW  TOBK  SDPrLBUBNT 


(Sup.  Ct 


running  easterly  until  they  meet  and  rest  upon  the  Carroll  wall,  be- 
yond which  their  buildings  extend ;  the  Pedro  building  7^^  feet,  with 
a  balcony  of  about  3  feet  in  addition,  and  the  Cohen  building  a  little 
over  13  feet,  with  a  similar  balcony  about  4  feet  further.  As  above 
stated,  the  Carroll  wall,  with  a  continuation  thereof  from  its  angle 
comer  southerly  to  Main  street,  constitutes  the  present  west  bank  of 
the  river,  and  consequently  these  projections  of  the  Pedro  and  Cohen 
buildings  beyond  it  are  in  tiie  river  channel.  Prior  to  1854,  the  city 
of  Rochester  had  acquired  title  to  a  strip  of  land  bounded  on  the  west 
side  of  the  wall  on  Mason  street  (the  Mastick  wall),  on  the  south 
by  the  north  line  of  Buffalo  street  (now  Main  street)  extended  to- 
wards the  center  of  the  Genesee  river,  the  lot  to  be  40  feet  wide  meas- 
ured on  the  wall  on  Mason  street  and  to  extend  60  feet  eastwardly 
of  that  width  towards  the  center  of  Genesee  river  from  said  wall, 
also  the  r^ht  to  rest  the  timbers  of  the  market  house  then  thereon, 
or  any  other  building  to  be  erected  by  them,  on  the  pier  on  which  the. 
east  end  of  the  market  then  rested  to  the  center  of  said  pier,  but  not 
to  use  any  part  of  the  premises  beyond  the  said  60  feet  for  any  other 
object,  together  with  the  right  of  replacing  and  repairing  the  timbers 
from  time  to  time  when  necessary.  July  1,  1854,  the  city  conveyed  all 
that  part  of  these  premises  lying  east  of  the  east  line  of  Front  street, 
which  was  then  the  wall  of  1837  and  the  bridge  abutment  of  which  the 
wall  was  a  continuation,  toother  with  the  same  rights  of  use  of  the 
piers,  etc.,  to  one  Aaron  Hnckson,  through  whom  title  to  these  prem- 
ises has  now  become  vested  in  the  plaintiffs  Powell  and  Miller. 

[1]  In  about  the  year  1858  or  1859  the  old  market  house  was  re- 
placed by  the  building  now  thereon  standing.  The  market  house,  so 
called,  had  largely  stood  above  the  then  channel  of  the  river;  but  it 
was  without  basement,  and  no  part  of  it  extended  down  so  as  to  ob- 
struct the  flow  of  the  water.  The  present  building,  however,  has  a 
suspended  basement  about  8  feet  9  inches  in  depth,  most  of  which  is 
over  the  river.  The  Genesee  river  is  subject  to  freshets  of  yearly  oc- 
currence, which  at  times  overflow  its  banks,  inundate  the  streets  of 
defendant  in  its  vicinity,  and  especially  Front  street,  clc^  its  sewers, 
so  that  same  back  into  many  buildings,  and  altogether  cause  great  in- 
convenience and  property  loss  to  the  city  and  its  citizens.  The  build- 
ings of  all  these  plaintiffs  extend  into  the  river  channel,  and,  while 
above  low-water  level,  in  such  times  of  freshet  are  a  serious  obstruc- 
tion to  the  free  flow  of  the  waters,  and  constitute  a  nuisance  to  the 
city  and  its  inhabitants.   City  of  Rochester  v.  Erickson,  46  Barb.  92. 

After  much  study  and  investigation  had  by  recognized  experts  the 
authorities  of  the  city,  for  the  purpose  of  remedying  this  situation 
and  for  the  protection  of  its  people  and  their  property,  have  decided 
to  lower  the  present  bed  of  the  river  5  or  6  feet,  beginning  at  the  brink 
of  the  Upper  Falls  and  extending  to  a  point  south  of  the  Erie  Canal 
atiueduct,  and  to  raise  the  Carroll  wall  so  that  same  shall  be  on  an 
average  about  3  feet  higher  than  the  crest  of  the  flood  of  1913,  at  the 
same  time  closmg  all  openings  now  in  the  wall,  and,  so  far  as  possi- 
ble, rendering  same  impervious  to  the  water.  The  wall  as  so  raised 
will  extend  Mtween  3  and  4  feet  above  the  street  floor  into  the  rear 
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part  of  the  premises  owned  by  the  plaintiff  Pedro  and  the  plaintiff 
Cohen,  and  nearly  5  feet  above  the  floor  of  the  basement  of  the  prem- 
ises of  the  plaintiffs  Powell  and  Miller.  This  will  deprive  such  base- 
ment of  any  usefulness  and  injure  somewhat  the  value  of  the  store 
of  the  other  plaintiffs.  In  these  actions  a  permanent  injunction  re- 
straining the  city  from  carrying  on  the  work  as  contemplated  is  sought. 

[2-4]  It  is  insisted  by  the  plaintiffs  Pedro  and  Cohen  that  they  are 
the  owners  of  the  land  to  the  center  of  the  river  as  it  now  is,  and  by 
the  plaintiffs  Powell  and  Miller  that  they  are  owners  in  fee  of  the 
land  in  the  river  under  their  building  as  now  constructed.  Whether 
these  claims  are  well  founded,  or  otherwise,  is  of  minor  importance. 
Whatever  title  to  the  land  in  the  river  they  ma^  have  is  at  all  times 
subject  to  the  natural  flow  of  the  waters.  No  citation  of  authority  is 
needed  for  the  proposition  that  a  man  is  not  permitted  to  so  use  his 
own  property  as  to  constitute  it  a  nuisance  to  his  neighbors,  and  any 
obstruction  of  this  river  bed  by  its  owners  which  interferes  with  the 
rights,  comfort  and  well-being  of  the  city  and  its  inhabitants  can  be 
prevented.   Hodges  v,  Perrine,  24  Htm,  519. 

While  by  the  treaty  of  cession,  made  between  New  York  and  Massa- 
chusetts in  1786,  New  York  granted  to  Massachusetts  the  actual  own- 
ership of  the  land  which  included  the  bed  of  the  Genesee  river,  it 
neverthdess  reserved  unto  itself  "all  right  and  title  to  government, 
sovereignty,  and  jurisdiction."  This  reservation  carries  with  it  the 
right  of  regulation  of  the  river  for  all  purposes  of  general  public  use, 
and  includes  the  right  to  declare  and  maintain  same  as  a  public  high- 
way, with  its  consequent  disability  to  riparian  owners.  Smith  v. 
Rochester,  92  N.  Y.  464,  467,  44  Am.  Rep.  393.  By  an  enactment 
passed  August  10,  1798,  tiie  Legislature  accordingly  declared  the  Gen- 
esee  river  to  be  a  public  h^hway.  The  rapids  and  falls,  from  some- 
where near  the  present  Court  street  dam  to  beyond  the  Lower  Falls, 
were  then,  as  now,  a  bar  to  actual  navigation  between  those  points ; 
but  that  it  was  then  navigable  below  the  Lower  Falls  and  from  above 
the  rapids  for  many  miles  is  a  matter  of  history,  and  that  such  nav- 
igability still  continues  to  some  extent  is  not  seriously  disputed,  al- 
though probably  the  usefulness  of  the  river  for  such  purposes  has  de- 
creased as  the  years  have  gone  by.  It  might  be  a  nice  question  to  de- 
termine when  a  stream  which  by  legislative  oiactment  is  made  a  pub- 
lic highway  ceases  to  be  sudi,  but  that  question  is  not  here.  So  long 
as  it  is  used  to  any  extent,  its  statutory  character  is  not  lost,  and  the 
fact  that  certain  parts  of  it  were  never  navigable  does  not  alter  its 
character  as  a  navigable  stream  and  public  highway.  United  States 
v.  Montello,  20  Wall.  430,  22  L.  Ed.  391 ;  St  Anthony  Falls,  etc.,  v. 
Board  of  Water  Co.,  168  U.  S.  349,  18  Sup.  Ct  157,  42  L.  Ed.  497. 
The  state  having  thus,  in  the  exercise  of  its  reserved  powers  imder  the 
treaty,  recognized  the  navigability  of  this  river,  it  becomes  immaterial 
whetfier  title  to  its  })ed  is  in  the  owners  of  the  adjoining  lands  or  other- 
wise, although  there  might  be  some  uncertainty  upon  that  subject. 
Buffalo  P.  L.  V.  L.  E.  &  W.,  10  A.  N.  C  107;  Smith  v.  Rochester, 
supra. 
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[5]  By  the  act  declaring  the  Genesee  river  to  be  a  public  highway 
the  state  also  forbade  the  placing  of  obstructions  therein.  In  addition 
it  has,  as  it  lawfully  might^  since  conferred  upon  defendant  full  au- 
thority to  deepen  same,  and  for  the  construction,  alteration,  and  re- 
pair of  its  banks  and  their  walls,  and  other  improvements  as  defend- 
ants may  deem  necessary.  Laws  1907,  c.  755,  §  111.  Defendant  has 
also  been  empowered  by  it  to  remove  any  encroachments,  obstructions, 
or  structures  unlawfully  maintained  over  or  under  a  public  street, 
highway,  or  place,  and  without  reference  to  the  lapse  of  time  which  it 
had  existed.  Id.  §§  256-258.  The  Legislature  had  the  control  of  the 
river,  and  hy  that  broad  language  it  intended  to  transfer  to  that  extent 
that  control  to  defendant  seems  to  admit  of  no  doubt.  The  city  is  at- 
tempting under  those  conferred  powers  to  construct  in  the  channel  of 
the  river  a  wall  so  as  to  confine  the  waters  of  the  river  within  the  chan- 
nel. "The  very  purpose  of  the  channel  is  to  carry  the  waters  flowing 
therein,  and  no  one  can  complain  because  the  city  is  attempting  to 
make  a  construction  so  that  the  river  will  fulfill  its  purpose."  Nor 
ought  one  to  be  heard  to  complain  because  in  so  doing  the  city  finds  it 
necessary  to  interfere  with  or  even  remove  obstructions  to  tiie  water's 
flow. 

[  6  ]  Even  without  the  legislation  so  contained  in  its  charter,  the  dty 
under  the  police  power  has  the  right  to  build  a  wall  in  order  to  protect 
private  and  public  property  from  damage  and  destruction  by  Hood.  In 
the  discussion  of  the  case  of  Mugler  v.  Kansas,  123  U.  S.  633,  8  Sup. 
Ct.  273,  31  L.  Ed.  205,  an  act  under  the  prohibition  law  to  declare  a 
brewery  to  be  a  common  nuisance,  the  court  in  discussing  the  police 
power  said : 

"The  principle  that  no  i)erson  sball  be  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law  was  embodied  In  substance  in  the  ConstltutionB 
of  nearly  all,  if  not  all,  of  the  states  at  the  time  ctf  the  adoptiw  of  the  Four- 
teenth Amendment ;  and  it  has  never  been  regarded  as  incompatible  witb  the 
principle,  equally  vital,  because  essential  to  the  peace  and  safety  of  society, 
that  all  property  In  this  country  is  held  under  the  implied  obligation  that  the 
owner's  use  of  it  shall  not  be  Injurious  to  the  community.  *  •  •  The 
power  which  the  states  have  of  prohibiting  such  use  by  individuals  of  their 
property  as  will  be  prejudicial  to  the  health,  the  morals,  or  the  safety  ot  the 
public,  is  not — and,  consistently  with  the  existence  and  safety  of  organized 
society,  cannot  be— burdened  with,  the  condition  that  the  state  must  com- 
pensate such  individiial  owners  for  pecuniary  losses  tbat  they  may  sustain, 
by  reason  of  their  not  being  permitted,  by  a  noxious  use  of  their  property  to 
inflict  injury  upon  the  community.  The  exercise  of  the  police  ppwer  by  the 
destruction  of  property  which  Is  itself  a  public  nuisance,  or  the  prohlbltlrai 
of  Its  use  In  a  particular  way,  whereby  Its  value  Ijecomes  depredated,  Is  very 
different  from  taking  prt^rty  for  public  use,  or  from  depriving  a  person  ot 
bis  property  without  due  proc^  of  law.  In  the  one  case  a  nuisance  only  Is 
abated;  In  the  other,  unoffending  pnqjierty  is  takoi  away  from  an  Innocent 
owner." 


And  the  doctrine  there  enunciated  has  been  constantly  held  in  this 
state.  People  v.  Carbonic  Acid  Gas  Co.,  196  N.  Y,  421,  90  N.  E.  441 ; 
Rochester  v.  McCauley,  199  N.  Y.  207,  92  N.  E.  641,  32  L.  R.  A.  {N. 
S.)  554;  People  ex  rel,  etc.,  v.  Squire,  107  N.  Y.  593,  14  N.  E.  820,  1 
Am.  St.  Rep.  893,  affirmed  145  U.  S.  175.  12  Sup.  Ct.  880,  36  L.  Ed. 
666;  Health  Dep.  v.  Rector,  145  N.  Y.  32,  39  N.  E.  833,  27  L.  R.  A. 
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710,  45  Am.  St.  Rep.  579;  New  York  v.  Herdje,  68  App.  Div.  370,  74 
N.  Y.  Supp.  104.  The  situation  showing  the  application  of  these  deci- 
sions, and  the  right  of  the  city  under  the  police  power  to  carry  out  its 
project  of  raising  this  wall  and  render  it  water  tight,  is  admirably  sum- 
med up  in  the  brief  of  counsel  for  the  city  in  the  following  language: 

"The  fdty  of  Batiheatet  Is  not  Interfering  with  tbe  existing  bnUdlngs  of 
plalntlirs,  except  bo  far  as  they  project  over  tbe  channel  .of  the  river.  It  Is 
not  in  this  action  attacking  the  rights  of  the  several  plaintiffs  to  occupy  the 
land  to  the  wall  which  is  being  constructed  and  raised  1^  the  dty.  It  ifl 
merely  seeking  to  have  the  plalntlfTs  use  that  land  and  maintain  their  bnlld- 
ings  thereon  In  snch  a  manner  that  the  rights  of  the  adjoining  property  own- 
ers and  of  the  pnbUc  generally  will  not  be  interfered  with.  If  the  several 
bnlldings  of  the  respective  plaintiffs  are  maintained  In  their  present  condition, 
streets  and  cellars  will  be  flooded,  and  damage  will  be  done  to  public  and 
Iffivate  property,  and  the  public  health  will  be  endangered  by  the  filth  and 
tetasQ  left  by  the  receding  watera  The  ctt7  turn  aeeka  to  make  the  plaintiffs 
use  the  land  occnided  by  them  in  such  a  manner  as  not  to  cause  damage  to 
other  prtverty  or  endanger  the  public  health." 

It  must  not  be  overlooked  in  this  coimection  that  the  reservation  in 
the  ordinances  of  1837  of  the  right  at  any  time  thereafter  to  improve 
or  occumr  all  or  any  part  of  the  street  lying  easterly  of  the  wall  therein 
proposed  operates  as  a  restriction  upon  the  title  of  the  plaintiffs  Pedro 
and  Cohra,  at  least,  and  emphasizes  the  justice  of  defendant's  position. 

The  discussion  has  proceeded  thus  far  upon  the  theory  that,  subject 
to  the  flow  of  the  water  and  the  right  of  the  public  to  use  the  river  for 
navigation,  the  claim  of  these  plaintiffs  to  ownership  of  the  lands  in  the 
bed  of  the  river  is  well  founded,  or  at  any  rate  immaterial.  I  am  per- 
suaded, however,  that  ownership  of  the  river  bed,  as  it  now  is,  is  not 
in  them. 

[7, 1]  By  tbe  treaty  of  cession  above  spoken  of  the  title  to  all  these 
lands,  including  those  lying  in  the  channd  of  the  river,  became  vested 
in  the  state  of  Massachusetts,  from  which  they  subsequently  passed  to 
Phelps  and  Gorham.  Whatever  record  rights  those  plaintiffs  have  in 
the  premises  are  held  through  a  chain  of  title  from  the  deed  of  the 
lOO-acre  tract  by  Phelps  and  Gorham  to  Ebenezer  Allen.  That  deed 
is  not  in  evidence,  but  is  referred  to  in  that  irom  Phelps  and-  Gorham 
to  Ebenezer  Hunt  et  al.,  and  it  was  long  ago  definitely  held,  in  an  ac- 
ticm  where  the  question  was  squarely  presented,  that  tiie  deed  to  Allen 
ocmv^ed  only  to  the  bank  of  the  river  and  included  none  of  the  river 
bed.  Starr  v.  Child,  5  Denio,  599.  That  case  has  never,  so  far  as  I 
have  been  able  to  ascertain,  been  reversed  or  in  any  manner  modified, 
and  a  reference  to  the  opinion  of  Lott,  Senator,  found  upon  page  609, 
will  show  that  there,  as  here,  the  Allen  deed  was  not  in  evidence,  but 
that  its  contents  were  made  known,  its  construction  had,  and  the  de- 
termination made  from  the  recitals  contained  in  that  from  Phelps  and 
Gorham  to  Hunt,  here  introduced. 

Counsel  for  plaintiff  have  called  attention  to  the  decision  in  Commis- 
sioner V.  Kempshall,  26  Wend.  404;  but  inasmuch  as  the  Starr  Case 
was  decided  in  1846,  five  years  later,  it  must  be  held,  as  the  latest  ex- 
pression of  the  court  upon  the  subject,  to  be  conclusive  of  the  question. 
A  comparison  of  the  two  cases  shows  also  that  in  the  first  the  deeds 
were  not  before  the  court,  and  the  determinati(&  was  based  upon  the 
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presumption  under  the  general  rule  of  the  common  law ;  whereas  the 
Starr  decision  was  founded  upon  a  construction  of  the  conveyance  title. 
If,  therefore,  the  plaintiffs  Pedro  and  Cohen  hold  their  titles  under  the 
Allen  deed,  they  took  nothing  lying  in  the  bed  of  the  river,  and  their 
easterly  line  is  the  west  bank  thereof.  It  should  not  be  forgotten,  how- 
ever, Uiat  the  deed  from  Phelps  and  Gorham  to  Ebene2%r  Allen  was 
made  about  the  8th  day  of  November,  1790,  and  conveyed  lOO  acres  of 
land  to  be  laid  out  in  a  square  form  as  near  as  the  traverse  of  the  river 
would  admit,  the  said  Allen  mills  to  be  the  center  of  the  eastern  bound- 
ary. The  west  bank  of  the  river  then,  and  for  many  years  thereafter, 
was  west  of  the  lands  now  occupied  by  these  plaintiffs  and  covered  a 
goodly  portion  of  Front  street.  It  follows  that  the  traverse  of  the  riv- 
er, spoken  of  in  the  Allen  deed,  was  not  the  west  bank  of  the  river  as 
it  now  stands,  but  as  it  then  was,  and  that  title  east  of  the  then  west 
line  of  the  river  is  still  in  Phelps  and  Gorham,  or  their  successors  in 
interest.  Hie  tablet  on  the  east  side  of  the  Powers  building,  if  cor- 
rectly placed,  would  indicate  that  the  then  west  bank  of  the  river  was 
beyond  Front  street,  for  the  deed  recites  the  mill  to  be  the  center  of 
the  eastern  boundary. 

If,  as  claimed  by  these  plaintiffs,  tfieir  title  comes  under  the  deed 
from  Ebenezer  Allen  to  Benjamin  Barton,  Mr.  Allen  assumed  to  con- 
vey lands  which  in  Starr  v.  Child  it  is  held  never  bdonged  to  him. 
This  title  is,  of  course,  good  as  against  any  one  except  possibly  the  de- 
scendants or  grantees  of  Phelps  and  Gorham ;  but  what  is  practically 
a  "squatter's  title"  will  not  be  extended  beyond  the  bounds  actually  oc- 
cupied, and  certainly  will  not  be  deemed  to  reach  into  the  bed  of  a 
river  absolute  ownership  of  which  is  not  in  the  state,  but  by  unim- 
peached  deed  in  other  persons. 

[9]  As  to  the  Erickson  property,  the  city  is,  by  its  deed  to  Mr. 
Enckson,  estopped  from  denying  the  title  of  plaintiffs  Powell  and  Mil- 
ler to  such  part  thereof  as  lies  within  the  bed  of  the  river,  whatever 
may  be  the  rights  in  that  respect  of  the  descendants  of  grantees  of 
Phelps  and  Gorham.  This  deed,  however,  must  be  construed  in  the 
light  of  the  nature  of  the  property  and  of  its  phraseology.  While  it  as- 
sumes to  convey  some  portion  of  the  bed  of  the  stream,  it  was  neces- 
sarily conveyed  subject  to  the  natural  flow  of  the  waters  over  it  at  all 
times.  The  city  took  it  subject  to  that  impli^  restriction,  and  could 
not  lawfully  conv^  it  away  in  any  other  manner.  The  provision  that 
the  timbers  of  the  building  then  or  thereafter  to  be  erected  upon  the 
premises  should  be  permitted  to  rest  upon  the  pier  in  the  river  refers 
to  foundation  timbers,  and  indicates  unmistakably  the  understanding 
and  intention  of  the  parties  that,  while  buildings  above  that  level  could 
be  erected  and  maintained,  no  structure  below  that  level  was  to  be  had. 

It  has  been  specifically  held  that  foundations  for  structures  on  that 
comer  could  not  be  built  in  the  stream.  City  of  Rochester  v.  Erick- 
son, supra.  And  the  reasoning  of  the  court  is  equally  applicat^e  to 
structures  hanging  from  the  building,  which  are  barred  by  the  terms 
of  the  deed  itself,  as  well  as  because  of  their  nuisance.  For  these  rea- 
sons I  have  reached  the  conclusion  that  the  vrork  upon  which  defend- 
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ant  is  engaged  interferes  with  no  lawful  right  of  any  of  these  plain- 
tiffs, and  cannot  be  enjoined. 

Judgment  in  favor  of  defendant  in  each  action  is  directed,  with 
costs. 


(Supreme  Court,  Specdal  Teiin,  New  York  County.   April  13,  ISHS.) 

L  Pleahing  ^t=3350— Motiow  fob  Judgment — Practice. 

When  defendant  demurs  to  tbe  complaint,  and  plaintlfl  moves  for  Judg- 
ment on  tbe  pleadings,  the  pnH>er  practice  la  for  defendant  to  serrei  a 
counter  notice,  returnable  at  tbe  same  time,  stating  that  the  issue  of  law 
raised  the  demurrer  will  be  brought  on  as  a  conteated  modon,  and, 
if  Uie  complaint  Is  insu£Bclent,  It  may  be  dismissed,  and  leave  granted  to 
ammd  upon  terms,  In  the  discretion  of  the  court 

tEd.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  H  10B8.  l<Mt4, 1070- 
1077;  Dec.  Dig.  «=»850.] 

Z  FuADiNQ  4=s>350 — Monoir  tob  JnooHErrr — ^Failitbe  to  Sebve  Notice. 

Where  defendant  demurs  to  the  complaint,  and  plalntill  moves  for 
judgment  on  the  pleadings,  defendant's  failure  to  serve  a  counts  notice 
that  the  issue  of  law  raised  by  his  demurrer  will  be  brought  on  as  a  con* 
tested  motion  does  not  necessarily  preclude  the  court  from  dismissing 
tbe  complaint,  if  insaffldent,  in  view  of  the  amendments  of  1911  (Laws 
1911,  c.  763),  Code  Ctv.  Pro&  |  les,  defining  a  motion  as  an  application 
for  an  order,  etc. 

[l&d.  Note.— For  other  eases,  see  Pleading,  Gent  Dig.  S|  IDBS,  1(KS4, 
1070-1077;  Dec.  Dig.  «s»350.] 

Action  by  one  Lobsitz  against  E.  I^ssberger  Company.  On  plain- 
tiffs motion  for  judgment  on  Uie  pleadings.  Complaint  ordered  dis- 
missed on  defendant's  demurrer. 

Order  reversed  168  App.  Div.  840,  154  N.  Y.  Supp.  556. 

William  O.  Gennert,  of  New  York  City,  for  plaintiff. 
Nathaniel  A.  Elsbery,  of  New  York  City,  for  defendant 

SHEARN,  J.  [1}  When  the  defendant  has  demurred  to  the  com- 
plaint, and  the  plaintiff  moves  for  judgment  on  the  pleadings,  the  prop- 
er practice  is  for  the  defendant  to  serve  a  counter  notice,  returnable 
at  the  same  time,  stating  that  the  issue  of  law  raised  by  the  demurrer 
will  be  brought  on  for  trial  as  a  contested  motion.  In  such  case,  if 
the  complaint  is  insufficient,  it  may  be  dismissed,  and,  in  the  discretion 
of  the  court,  leave  granted  to  amend  upon  terms. 

[2]  The  failure  of  the  defendant  to  serve  sudi  a  counter  notice 
does  not  necessarily  preclude  the  court  from  dismissing  the  complaint 
When  the  <Mily  issue  upon  such  a  motion  is  the  sufficiency  of  the  com- 
plaint, and  when  both  parties  appear  and  contest  that  issue  with  argu- 
ment and  briefs,  the  one  maintaining  that  the  complaint  is  sufficient 
and  the  other  maintaining  that  it  is  insufficient  there  is  no  sense  in  con- 
&iing  the  decision  to  a  mere  denial  of  plaintiff's  motion  for  judgment, 
when  die  complaint  fails  to  state  a  cause  of  action.  Such  a  course 
serves  only  to  multiply  unnecessary  motions  and  trials,  and  is  out  of 
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harmony  with  the  liberalizing  amendments  o£  section  768  of  the  Code. 
The  case  of  Ventriniglia  v.  Eichner,  138  App.  Div.  274,  122  N.  Y. 
Supp.  966,  to  the  contrary,  was  decided  prior  to  the  amendments  of 
section  768,  made  in  1911.  In  the  cases  that  followed  the  Ventriniglia 
Case  it  does  not  appear  that  the  attention  of  the  court  was  directed 
to  the  newer  practice  in  accord  with  the  liberalizing  amendments  in- 
tended to  do  away  with  unnecessaiy  circumlocution  and  meaningless 
technicalities  in  practice. 
Order  settled  accordingly. 


^Sapreme  Court,  Appellate  Term,  First  Department.  January  14,  1916.) 

1.  PlBAOINQ  €=}3S0 — JUDOUENT  ON  DeHTTBBEB. 

Where  plaintiff  moved  for  Judgment  on  tbe  pleadings,  under  Code  Civ. 
Proe.  §  547,  but  the  court  sustained  defendant's  demurrer  to  the  com- 
plaint, defendant  having  served  no  cross-notice  of  motion  for  Judgment, 
the  court  could  not  award  Judgment  for  defendant. 

[Ed.  Tfote.— For  other  cases,  see  Pleading,  Cent  Dig.  |S  KK!3, 1054, 1070- 
1077 ;  Dec  Dig.  «@=a350.] 

2.  CoTJBTs  ®=»99 — Previous  Decisions  in  Same  Cask — Conclusiveness, 

Where,  on  plaintiff's  motion  for  Judgment  on  the  pleadings,  under  Code 
Civ.  Proc.  8  547,  the  court  snatalned  defendant's  demurrer  to  the  com- 
plaint, such  decision,  nnappealed  from  and  not  overruled,  was  binding  on 
the  Justices  of  the  same  court,  when  defendant  brooght  tbe  same  com- 
plaint and  demurrer  on  for  argument  as  a  trial  of  an  Issue  of  law,  and  an 
Interlocutory  Judgment  overruling  the  demurrer  with  leave  to  answer 
was  Improper,  since  the  same  question,  tbe  sufficiency  of  the  complaint, 
was  the  only  question  involved  in  both  cases. 

[Ed.  Note.— For  other  case^  see  Courts,  Cent  Dig,  i  840;  Dec.  Dig. 
^99.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Ely  J.  Rieser,  doing  business  under  the  trade  name  of  Ely 
J.  Rieser  &  Co.,  against  L,  Prager,  Incorporated.  From  an  interlocu- 
tory judgment  overruling  defendant's  demurrer,  it  appeals.  Judgment 
reversed,  and  demurrer  sustained. 

Argued  January  term,  1916,  before  GUY,  BIJUR,  and.  GAVE- 
■  GAN,  JJ. 

Wise  &  Lichtenstein,  of  New  York  City  (Henry  M.  Wise  and  Louis 
E.  S warts,  both  of  New  York  City,  of  coimsel),  for  appellant 
I.  Gainsburg,  of  New  York  City,  for  respcmdent 

GA VEGAN,  J.  [1  ]  Tlie  action  is  on  a  written  guaranty.  The  com- 
plaint and  demurrer  were  first  before  the  court  below  on  plaintifTs 
motion  for  judgment  on  the  pleadings  under  section  547  of  the  Code. 
The  court  on  said  motion  sustained  the  demurrer,  but  was  without 
power  to  award  judgment  for  defendant ;  no  cross-notice  of  motion 
having  been  served.  Zeikus  v.  Florida  East  Coast  R.  R.,  70  Misc.  Rep. 
339,  at  page  342,  128  N.  Y.  Supp.  931;  Ventriniglia  v.  Eichner,  138 
App.  Div.  274,  122  N.  Y.  Supp.  966.  
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Subsequently  defendant  brought  the  same  ccmiplaint  and  demurrer 
on  ior  argument  as  a  trial  of  an  issue  of  law  (V entriniglia  v.  Eichner, 
supra),  which  trial  resulted  in  the  overruling  of  the  demurrer,  with 
costs,  and  with  leave  to  defendant  to  withdraw  the  demurrer  and  an- 
swer on  payment  of  said  costs.  From  the  interlocutcwry  judgment  en- 
tered on  this  decision  defendant  now  appeals  to  this  court. 

[J]  We  are  of  the  opinion  fliat  tite  decision  of  the  learned  judge 
on  the  first  motion  for  judgment  on  the  pleadings,  which  was  never 
overruled  or  appealed  from,  was  binding  on  the  justices  of  the  same 
court.  The  only  question  raised  by  the  trial  of  the  issue  of  law  re- 
sulting in  the  decision  and  interlocutory  judgment  appealed  from  was 
the  sufficiency  of  the  complaint,  which  very  question  was  also  raised 
and  passed  upon  on  the  first  motion  for  judgment  on  the  pleadings 
Aldrich  V.  Newburgh  News  Printing  Co.,  70  Misc.  Rep.  126,  128  N. 
Y.  Supp.  51 ;  Lobsite  v.  Lissberger,  157  N.  Y.  Supp.  117. 

It  follows  that  tiic  interlocutory  judgment  must  be  reversed,  with 
costs,  and  the  demurrer  sustained,  with  costs,  with  leave  to  plaintiff 
to  serve  an  amended  complaint  within  six  days  on  payment  of  costs. 
All  concur. 


(Supreme  Court,  Appellate  Division,  Second  Department  January  1^  1916.) 

L  Wxixs  *=>13 — Who  mat  Tahb — Statutory  Kestbiotions. 

Wbere  the  nearest  of  kin  to  a  decedent  was  a  first  consln,  Decedent 
Estate  Law  (Consol.  laws  1909,  c.  13)  {  17,  did  not  apply,  so  tbat  the  tes- 
tator might  devise  the  bulk  of  his  estate  to  a  religious  corporation. 

[Ed.  Note.— For  ether  cases,  see  Wills.  Cent.  Dig.  §§  82-34,  88,  39;  Dec. 
Dig.  «=»1S.] 

2.  Wills  ®=9l84 — ^Bxecutiow — Subsequent  Wills — ^Bfteot. 

Where  a  testator  willed  his  estate  to  a  religious  corporation,  and  by  a 
will  later  made  expressly  declared  that  the  terms  of  the  old  will  should 
he  valid,  except  that  a  small  bequest  should  be  made  to  a  certain  party, 
there  was  nothing  Inconsistent  In  the  two  wills,  and  the  second  was  but 
a  codicil  of  the  first,  so  tbat  they  could  stand  together. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  SS  482-467;  Dec  Dig. 

3.  Wills  «s>185— Revocation  ot  Codicil— -Effect, 

In  such  case,  where  the  testator  thereafter  made  an  entry  on  the  sec- 
ond will,  "the  foregoing  testament  is  hereby  recalled  In  all  Its  words  and 
points,"  the  codlcU  alone,  and  not  the  earlier  will,  was  revoked. 

[Ed.  Note. — For  other  cases,  see  WiUs^  Cent  Dig.  }  446;  Dec  Dig. 
^185.] 

4.  Wills  <8=>195 — Revocation — Rksiduaby  Clauses — Effect. 

Where  a  testator  by  a  latw  will  made  a  becieest  which  to  the  extent 
thereof  reduced  the  restdnum  as  bequeathed  by  a  former  will,  and  there- 
after revoked  the  later  will,  wlilch  was  in  eflfect  a  eodldl  to  the  former 
wlU,  the  testator  died  Intestate  as  to  the  bequest  eontalned  In  the  later 
will. 

[Ed.  Note.— For  other  cases,  see  WlUs,  Cent  Dig.  {{  490-403;  Dec. 
Dig.  ^195.] 
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Appeal  from  Surrogate's  Court,  Richmond  County. 

In  die  matter  of  the  probate  of  the  last  will  and  testament  of  Bahne 
Danklefsen,  deceased.  From  an  order  denying  the  petition  of  Matte 
Wium  for  a  citation  to  compel  the  production  of  a  later  will,  and  to 
revoke  the  probate  of  a  former  will,  petiti<»ier  appeals.  Modified  and 
affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS.  STAPLETON, 
MILLS,  and  PUTNAM,  JJ. 

Tames  C.  Danzilo,  of  Brooklyn,  for  appellant. 

James  H.  Richards,  of  New  York  City,  for  respondents. 

PUTNAM,  J.  [1]  As  the  testator  left,  as  nearest  of  kin,  a  first 
cousin,  the  act  of  1860  (chapter  360),  now  section  17  of  Decedent  Es- 
tate Law  (C(Misol.  Laws  of  1909,  c.  13),  did  not  apply,  and  the  bulk 
of  his  estate  could  go  to  a  religious  corporation.  Under  the  will  made 
in  New  York  August  1,  1904,  the  Rector,  Churchwardens  and  Vestry- 
men of  St  George's  Church  in  the  City  of  New  York  could  validly 
receive  the  fund  given  them  by  the  testator  for  the  maintenance  of 
the  seaside  work  of  St.  George's  Chtwch  by  the  Sea  at  Rockaway 
Beach,  Long  Island.  Appellant,  however,  relies  on  the  effect  of  a 
later  testament  made  in  Copenhagen  in  May,  1907,  followed  by  its 
formal  revocation  in  1908,  both  papers  being  in  Danish,  and  executed 
before  a  notary  according  to  Danish  custom. 

By  the  1907  testament,  first  paragraph,  provision  was  made  for  tes- 
tator's burial  in  Staten  Island;  the  second  paragraph  bequeathed  his 
furniture,  plate,  china,  linens,  clothing,  and  200  kroner  in  money 
(about  $54)  to  his  housekeeper.  The  third  paragraph,  as  translated 
in  Hie  petition,  ran : 

"Witb  tbe  alteTatl(m8  consequent  in  tbe  attpulatlons  In  paragrapb  1  and  2, 
I  confirm  otherwise  In  every  respect  the  will  erected  by  me  In  1001  In  New 
York  In  which  I  have  decided  that  the  Episcopal  Church  St.  George,  Stuy- 
vesant  Square,  In  the  City  of  New  York,  shall  Inherit  my  belongings." 

After  naming  an  executor,  he  subscribed  this  testament  before  a 
notary  and  two  witnesses,  and,  according  to  Continental  usages,  di- 
rected its  entry  in  the  notary  register,  so  that  a  notarial  copy  could 
have  the  effect  of  an  original.  In  1908  he  revoked  this  will  1^  an 
entry: 

"Tbe  foreg<dne  testament  is  hereby  recalled  in  all  its  words  and  points" 

— which  deceased  signed  in  presence  of  two  witnesses.  This  was 
accompanied  by  a  notarial  certificate  attesting  this  annulment  as  hav- 
ing been  signed  in  the  notary's  presence : 

"Tbe  cmtentB  of  which  be,  who  was  In  foU  possession  ot  his  mental  facul- 
Ues,  confirmed,  after  having  declared  that  he  knew  the  same,  and  he  further 
demanded  tlut  it  be  entered  in  the  notary  register  with  the  legal  effect  that 
a  copy  thereof  shall  luve  the  same  validity  as  the  orlgtaal." 

[2]  The  will  of  1904,  having  been  expressly  ratified  and  confirmed 
in  all  respects  by  the  later  will  (except  as  to  the  small  bequests),  re- 
mained Uie  testator's  final  disposition.    Both  wiUs  could  stand  to- 
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gether ;  indeed,  in  legal  effect  the  Danish  will  of  I9(ff  was  but  a  codicil 
to  the  will  of  1904. 

[3]  Obviously  he  revoked  only  this  codicil,  and  not  the  will  of 
1904.  Its  original  probate  in  Richmond  coun^  remained  valid,  not- 
widistanding  such  revocati(ni.  The  surrc^te,  therefore,  rightly  denied 
the  application  to  revoke  the  probate  of  the  New  York  will  and  tes- 
tament of  August  1,  1904. 

[4]  A  point,  thought  perhaps  too  insignificant  in  amount,  was 
not  raised  before  the  surrogate.  This  is  the  continuing  effect  of  the 
legacy  in  the  will  of  1907.  To  tiiat  extent,  namely,  the  200  kroner, 
and  the  fumitiu-e  and  clothing  bequeathed,  the  residuary  estate  was 
reduced,  which  reduction  was  consummated  at  the  moment  of  execut- 
ing this  second  testament  Although  this  disposition  was  revoked 
in  the  following  year,  this  reduction  continued,  and  to  that  extent  the 
original  will  was  annulled,  and  deceased  died  intestate  as  to  this  legacy, 
unless  the  New  York  will  was  thereafter  republished.  Osbum  v. 
Rochester  Trust  &  S.  D.  Co.,  209  N.  Y.  54,  56,  102  N.  E.  571,  46  L. 
R.  A.  (N.  S.)  983,  Ann.  Cas.  1915A,  101,  following  Robson,  J.,  in  152 
App.  Div.  235,  242,  136  N.  Y.  Supp.  859. 

The  surrogate's  order  denying  appellant's  petition  is  therefore  modi- 
fied, so  as  to  be  without  prejudice  to  appellant's  right  to  offer 
proof  of  the  notarial  record  of  such  foreign  will  and  revocation  under 
Code  of  Civil  Procedure,  §  956,  or  otiierwise  to  establish  the  existence 
of  such  later  testamentary  documents ;  and,  as  so  modified,  the  order 
of  the  Surrogate's  Court  of  Kidimond  County  is  affirmed,  without 
costs.  All  concur. 


(02  Misc.  Kep.  497) 

ROBERTS  V.  LITTLE. 
(Supreme  Court,  Trial  Term,  Albany  Comity.  December,  1015.) 

1.  GONTBACTS  «»99 — trNDUB  IltFLUENCB — BUBDEN  OF  PbOOF. 

Where,  In  an  action  on  notes  given  by  defendant  to  a  person  since  de- 
ceased, an  agreement  to  cancel  tbe  notes  is  set  op  as  a  defiensa,  and  plain- 
tiff claims  that  such  agreement  was  procured  by  undue  influence,  the 
burden  does  not  shift  to  defendant  to  clear  himself  from  the  imputation 
of  undue  Influence,  In  the  absence  of  evidence  that  he  not  only  bore  a 
close  relation  to  deceased,  but  that  deceased  was  Battering  from  mental 
impairment  and  subservient  to  the  overmastering  will  power  of  defendant 

[Ed.  Note.— For  other  case's,  see  Contracts,  Gent  Dig.  |S  44S-463,  1197- 
1109.  1799, 1800;  Dec  Dig.  ^99.] 

2.  CoNTBACTS  «=»9J^— Uhdub  Imflcenci:— Bubden  or  PBOov^Sumcisnoi  or 

BVXDENCK. 

Evidence  In  an  action  on  notes,  wher^n  plaintiff  claimed  that  an  agree- 
ment releasing  defendant  from  liability  was  procured  by  undue  influence 
from  the  deceased  payee,  held  not  to  show  sudi  confidential  and  trust  re- 
lation existing  between  defendant  and  deceased  as  to  cast  on  defendant 
the  burden  of  showing  that  the  traosactton  was  fair  and  reasonable,  and 
the  instrument  obtained  without  undue  influence,  where  it  appeared  mere- 
ly that  deceased,  a  person  of  advanced  years  and  feeble  health,  lived  for 
several  years  at  defendant's  house  as  a  member  of  his  family,  and  advis- 
ed with  Iiim  In  some  of  ber  bnslness  matters,  and  was  dependent  on  him  in 
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no  way,  except  vben  It  suited  her  conTenlence  to  ludc  Urn  to  do  ■ometblne 
for  her. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  IS  448-453, 1197- 
1199. 1799, 1800;  Dec.  Dig.  «=>99.] 

3.  CoNTiucTS  <S=399 — Undue  Inflitence — ^Bubden  of  Fboot. 

Undue  InfluCTce  is  a  species  of  fraud,  which,  when  relied  on  to  annul  a 
oontract,  cannot  be  presumed,  bnt  must  be  proven. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Gent  Dig.  H  448-463,  1197- 
1199,  1799, 1800 ;  Dec.  Dig.  «=>99.] 

4.  CONTBACTB  ^:s99~UNDT7E  INFLTTBNCB — PBOOF. 

Proof  that  an  Instrument  was  executed  from  gratitude,  esteem,  or  afCec- 
tion  for  the  person  benefited,  and  that  he  had  an  opportunity  to  exert  an 
undue  Influence,  la  Insufficient  to  establish  undue  Influence,  authorizing 
annulment  of  the  Institiment  in  the  absence  of  proof  that  he  exerted  an 
influence  oi  such  a  dfunlnatlng  charu!ter  that  It  overrode  the  will  of  the 
person  executing  the  Instrument 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  H  448-453,  1197- 
1199, 1799, 1800;  Dec.  Dig.  «=:>99.] 

Action  by  Edith  A.  Roberts,  as  administratrix  with  will  annexed  of 

the  goods,  chattels,  and  credits  of  Jane  T.  Latimer,  deceased,  against 
Charles  W.  Little.  On  motion  to  set  aside  verdict  for  plaintiff.  Mo- 
tion granted. 

Young  &  Young,  of  Hudson  Falls,  for  plaintiff. 
Mills  &  Mills,  of  Albany,  for  defendant 

CHESTER,  J.  The  action  is  brought  on  two  promissory  notes,  for 
$5,000  each,  made  by  the  defendant  to  Jane  T.  Latimer,  since  deceased. 
The  defense  interposed  was  an  agreement,  made  by  said  Jane  T.  Lati- 
mer and  the  defendant,  bearing  date  August  12,  1910,  to  cancel,  de- 
stroy, and  annul  said  notes  in  consideration  of  the  defendant's  paying 
her  tiie  sum  of  $600  per  anntmi  so  long  as  she  shall  live  in  such 
amounts  as  she  shall  see  fit  to  request  The  claim  of  the  plaintiff  on 
the  trial  was  that  such  agreement  was  procured  from  Miss  Latimer  by 
the  defendant  by  undue  influence.  That  question  was  submitted  to  the 
jury,  and  the  effect  of  their  verdict  for  the  plaintiff  was  to  support  the 
claim  that  the  instrument  was  so  procured.  The  defendant  now  makes 
this  motion  to  set  aside  the  verdict  as  against  the  evidence  and  the 
weight  of  evidence. 

It  appears  that  Little  was  a  nephew  of  Miss  Latimer,  she  being  a 
half-sister  of  his  mother,  and  that  she  had  lived  in  his  family  for  up- 
wards of  30  years  and  in  the  family  of  his  father  for  some  15  years 
before  that.  She  was  a  maiden  lady  about  79  or  80  years  of  age  at  the 
time  of  her  death,  and  died  on  the  22d  day  of  August,  1911.  She  nev- 
er paid  any  board,  either  to  the  defendant  or,  so  far  as  he  knew,  to 
his  father.  She  made  a  will  bearing  date  August  28,  1908,  in  which 
she  gave  many  specific  bequests  to  various  persons,  and  also  gave  one 
of  the  notes  in  question  to  the  defendant,  in  trust  to  pay  the  interest 
semiannually  to  George  Latimer,  a  nephew,  so  long  as  he  should  live, 
with  the  remainder  upon  his  death  to  his  widow,  if  she  survived  him, 
and  on  her  death  to  his  cliildren,  share  and  share  alike.   In  the  will  she 
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named  Charles  H.  Mills  as  executor,  but  he  renounced  the  ai^int- 
ment,  and  the  plaintiff  was  appointed  administratrix  with  the  wUl  an- 
nexed of  her  estate.   The  verdict  of  the  jury  was  for  the  amount  of 
the  note  not  so  bequeathed,  less  tht  payments  made  by  Little  to  Miss 
Latimer  under  the  agreement  to  cancel  the  notes. 

[1]  On  the  trial  each  side  claimed  that  the  burden  of  proof  on  the 

5uestion  of  undue  influence  with  reference  to  the  agreement  of 
Lugust  12,  1910,  rested  upon  the  other.  The  plaintiff  claimed,  un- 
der the  principle  stated  in  Cowee  v.  Cornell,  75  N.  Y.  91,  99,  31 
Am.  Rep.  428,  that  the  burden  was  on  the  defendant,  on  the  theory 
that  he  occupied  a  fiduciary  and  confidential  relation  to  Miss  Latimer ; 
and  the  defendant  claimed  that,  the  plaintiff  having  asserted  that  the 
instrument  was  obtained  by  undue  influence,  the  law  cast  the  burden 
upon  her  to  establish  that  fact  by  a  fair  preponderance  of  the  evidence. 
The  correct  rule  in  this  respect  has,  I  think,  been  laid  down  by  the  Ap- 
pellate Division  in  the  Fourth  Department  in  the  case  of  Doheny  v. 
Lacy,  42  App.  Div.  218,  230,  59  N.  Y.  Supp.  724,  affirmed  168  N.  Y. 
213, 61  N.  £.  255,  where  it  is  said : 

"Before  the  burden  of  proof  Is  ever  shifted,  and  the  onus  cast  upon  the  de- 
fendant to  clear  himself  from  an  Imputation  resting  upon  blm,  the  evidence 
must  show  unmistakably  ttat  the  poson  charged  not  mly  bears  a  dose  rela- 
tion to  the  Mie  he  Is  suspected  of  defrauding,  but  other  facts  are  essential: 
That  the  one  Influenced  la  suffering  from  mental  Impairment,  and  that  he  has 
been  subservient  to  the  oveimutering  will  power  ct  the  person  accused." 

[2]  The  question  is  presented,  tiierefore,  as  to  whether  there  was 
sufficient  proof  to  show  that  there  was  any  such  confidential  and  trust 
relation  existing  between  the  defendant  and  Miss  Latimer  as  would 
cast  the  burden  upon  him  to  show  that  the  transaction  was  fair  and 
reasonable  and  that  the  instrument  was  obtained  without  the  exercise 
of  undue  influence.  The  only  proof  upon  that  subject  outside  of  the 
facts  that  she  was  a  person  of  advanced  years,  somewhat  feeble  in 
health  during  the  last  years  of  her  life,  and  that  she  lived  as  one  of 
the  family  of  the  defendant,  is  that  she  frequently  asked  him  to  trans- 
act some  business  for  her,  such  as  paying  her  doctor's  bill,  dentist's 
and  nurses'  bills,  and  some  other  bills  when  he  would  go  to  Albany,  as 
he  did  ^ly;  his  business  beii^  located  there,  while  his  home,  where 
she  lived,  was  at  Menands,  some  three  miles  distant.  It  also  appears 
that  she  often  advised  and  consulted  with  him  with  respect  to  some  of 
her  business  matters  and  that  he  gave  her  such  advice.  He  was  not  a 
lawyer,  and  it  does  not  appear  whether  or  not  she  followed  his  advice 
with  respect  to  these  matters.  When  she  asked  him  about  the  advisa- 
bility of  nuUcing  a  will,  he  told  her  that  he  thought  she  should  do  so, 
but  that  should  see  a  lawyer  about  that  Many  of  the  things  he  did 
for  her  can  properly  be  characterized  simply  as  errands,  which  it  was 
convenient  for  him  to  perform  and  inconvenient  for  her.  While  she 
was  a  woman  of  advanced  years,  there  is  no  proof  whatever  that  she 
was  a  person  of  feeble  mind,  and  the  presumption  is  that  she  was  not, 
but  was  of  sound  mind. 

There  was  no  such  trust  relation  existing  between  them  as  would 
exist  between  an  attorney  and  client,  or  between  a  trustee  and  his  cestui 
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que  trust ;  and  there  was  no  such  confidential  relation  as  would  <M'di- 
narily  exist  between  a  parent  and  child,  or  between  a  guardian  and 
ward.  There  is  no  proof  whatever  that  she  was  subject  to  his  con- 
trol, or  was  dependent  upon  him  in  any  way,  except  at  times  when  it 
suited  her  convenience  to  ask  him  to  do  something  for  her  as  to  her 
everyday  affairs.  She  lived  at  his  house  simply  as  a  member  of  his 
family  for  many  years,  and  the  jury  were  not  justified  under  the  evi- 
dence in  holding  that  there  was  a  relation  of  confidence  or  trust  ex- 
isting between  them  which  would  fairly  change  the  ordinary  rule  pre- 
vailing in  trials  with  respect  to  the  burden  of  proof,  so  that  I  think 
the  verdict  of  the  juiy,  so  far  as  it  was  based  upon  that  theory,  was 
against  the  weight  of  evidence. 

The  case  is  barren  of  any  evidence  whatever  showing  that  the  de- 
fendant exercised  any  influence,  undue  or  otherwise,  upon  Miss  Lati- 
mer to  procure  her  to  execute  the  instrument  in  which  she  agreed 
to  cancel  the  notes.  The  instrument  was  drawn  by  an  attorney  em- 
ployed by  her  and  under  her  direction.  It  was  executed  by  her  in 
the  absence  of  Little,  the  defendant.  She  went  from  her  hcone  to  the 
office  of  her  lawyer  in  Albany;  where  she  executed  the  paper  in  his 
presence  and  without  the  presence  of  the  defendant.  She  did  it  over 
a  year  before  she  died,  and  subsequently  to  that  time  the  defendant 
made  repeated  payments  to  her  of  moneys  pursuant  to  his  i^reement 
to  do  so  contained  in  the  instrument  itself.  The  instrument  was  a 
perfectly  reasonable  and  natural  one  to  make,  even  if  it  was  to  be 
regarded  as  a  gift  of  the  notes,  instead  of  being  based  as  it  was  on 
A  good  consideration,  when  the  fact  is  considered  that  Miss  Latimer 
had  lived  in  the  family  of  the  defendant  so  many  years  without  the 
parent  of  any  board.  He  came  much  nearer  to  being  the  natural 
object  of  her  bounty  than  any  of  her  other  relatives,  who  saw  her  but 
rarely,  and  she  had  no  kin  nearer  to  her  in  blood  than  he. 

[3,  4]  Undue  influence  is  a  species  of  fraud,  whicli,  if  relied  upon 
to  annul  an  instrument,  must  be  proven.  It  cannot  be  presumed.  It 
must  not  be  such  as  arises  from  gratitude,  esteem,  or  affection.  It  is 
not  sufficient  that  the  person  benefited  has  the  opportunity  of  exerting 
an  undue  influence.  It  must  appear  that  he  did  in  fact  exert  it,  and 
influence,  to  be  undue,  must  be  of  that  dominatitig  character  that  over- 
rides the  will  and  makes  the  instrument  the  act  of  the  person  exercis- 
ing the  influence,  rather  than  that  of  the  person  upon  whom  it  is  ex- 
ercised, and  the  influence  must  have  been  exerted  upon  the  very  act 
complained  of.  No  citation  of  authorities  is  needed  in  support  of 
these  propositions.  The  principles  are  elementary.  There  being  no 
proof  whatever  in  support  of  the  claim  that  undue  influence  was  ex- 
ercised upon  Miss  Latimer,  nor  that  she  was  suffering  from  any  im- 
pairment of  her  mental  faculties  at  the  time  she  executed  the  instru- 
ment in  question,  I  think  the  verdict  is  clearly  a^inst  the  evidence  and 
should  be  set  aside. 

There  is  nothing  in  the  act  of  the  defendant  in  erasing  some  por- 
tions of  the  will  made  by  Miss  Latimer  that  has  any  very  important 
bearing  upon  the  questions.  These  erasures  were  made,  as  appears  by 
his  testimony,  at  the  request  of  Miss  Latimer  after       had  signed 
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the  contract  to  cancel  the  notes,  and,  if  that  testimony  is  to  be  believed, 
it  simply  shows  that  she  desired  to  make  such  changes  in  her  will  as 
would  render  it  not  inconsistent  with  the  contract  which  she  had  made 
with  the  defendant  to  cancel  the  notes. 

The  motion  to  set  aside  the  verdict  and  for  a  new  trial  should  be 
granted. 

Motion  g^nted. 


(Sapreue  Court,  Ai^llate  Term,  First  Department    Jannary  31,  1916.) 

Bbokers  «5365— Right  to  CoiiPEwaATioR— Bad  Taith. 

In  an  action  to  recover  commissions  as  a  real  estate  broker  In  procnr- 
Ing  a  purchaser  for  defendant's  house.  In  which  plalntlfTs  own  testimony 
showed  tbitt  he  waa  guilty  of  bad  faith  toward  defendant  In  negotiating 
the  sale  of  the  house.  In  that  he  had  made  a  secret  arrangement  with 
the  prospective  purchaser  to  obtain  compensation  from  him  If  the  boose 
could  be  bought  for  a  price  lower  than  that  fixed  by  defendant,  without 
showing  defendant's  acquiescence  In  his  acting  for  both  parties,  he  could 
not  recover. 

[Ed.  No1».— For  other  cases,  see  Brokers,  Gent  Dig.  SI  4S-{S0;  Dec. 
Dig.  «=965.] 

Ai^al  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Charles  P.  Cohn  against  Bertha  Cohen.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  appeals.  Reversed,  and  com- 
plaint dismissed. 

Argued  January  term,  1916,  before  GUY.  BIJUR,  and  GA VE- 
GAN, JJ. 

Meighan  &  Necarsulmer,  of  New  York  City  (Henry  Necarsulmer, 
of  New  York  City,  of  counsel),  for  appellant. 

Beals  &  Nicholson,  of  New  York  City  (W.  J.  Martin  and  George 
V.  A.  McQoskey,  both  of  New  York  City,  of  counsel),  for  respondent. 

GUY,  J.  Defendant  appeals  from  a  judgment  in  favor  of  plaintiff 
entered  upon  liie  verdict  of  a  jury  in  an  action  to  recover  commissions 
as  a  real  estate  broker.  Plaintiff  testified  to  an  employment  of  plaintiff 
by  defendant  to  procure  a  purchaser  for  premises  belonging  to  her, 
at  the  price  of  $65,500.  on  terms  then  stated  by  the  defendant.  Plain- 
tiff also  testified  to  subsequent  interviews,  resulting  finally  in  a  state* 
ment  by  defendant  that  she  would  sell  her  property  for  $63,500.  De- 
fendant denied  any  absolute  authorization  of  plaintiff  to  sell  her  prop- 
erty at  any  price,  and  testified  that  she  stated  that  nothing  would  be 
done  in  connection  with  the  sale  of  the  property  without  the  approval 
of  her  son,  who  was  then  absent  from  the  state.  On  this  disputed  is- 
sue of  fact  the  jury  found  in  favor  of  the  plaintiff.  Plaintiff  also  tes- 
tified to  producmg  a  purchaser  ready,  able,  and  willing  to  pay  defend- 
ant the  price  of  $63,500  on  the  terms  stated  by  defendant  to  plaintiff, 
and  that  defendant  refused  to  sell  to  such  purchaser  or  to  consider 
the  offer  without  obtaining  the  approval  of  her  son.   Plaintiff,  how- 
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ever,  testified  that,  during  the  course  of  the  n^tiations  with  the  pro- 
posed purchaser,  he  had  the  following  conversation  with  the  proposed 

purchaser : 

"The  next  day  I  went  over  to  Mr,  Myers*  boose,  and  told  Mr.  Myers  It  was 
impossible  to  get  the  house  for  less  than  f63,S0O,  and  if  he  wanted  to  secure 
the  bouse  there  was  only  one  tbtag  for  him  to  do:  To  give  me  a  certified 
check  for  $500  to  the  order  of  Mrs.  Cclben,  and  I  would  go  to  Tar  Bockaway 
and  give  her  the  $500  as  a  deposit;  but  if  I  could  get  the  house  for  $63,000, 1 
says,  'and  I  make  that  fSOO  ouUide  of  my  oommitHon,  I  tetU  try  and  do  it.* 
Mr.  Myers  had  no  oh^ecHaa." 

Plaintiff  further  testified  that  on  that  same  day  he  saw  the  defend- 
ant, told  her  that  he  had  a  certified  check  for  $500,  and  a  purchaser 
who  was  ready,  able,  and  willing  to  purchase  rtie  house  at  her  price 
of  $63,500;  "that  I  would  try  and  get  the  house  from  her  for  $63,000 
if  I  could,  but  1  doubted  whether  I  could  get  it  from  her;  that  she 
wanted  $63,500^  and  that  is  what  I  came  down  to  purchase  the  house 
for."  He  also  testified  that  at  one  time  the  proposed  purchaser  "told 
me  he  would  offer  $59,000,  and  go  as  high  as  $60,000,"  and  that  he 
subsequently  told  defendant,  "I  had  an  offer  of  $59,000,  but  guessed 
I  might  get  my  man  up  to  $60,000."  There  is  further  evidence  that 
plaintiff's  efforts,  throughout  the  entire  negotiations,  were  directed, 
not  to  obtaining  the  highest  price  possible  for  defendant's  property, 
or  the  price  asked  by  defendant  therefor,  but,  in  the  interest  of  the 
purchaser,  to  inducing  the  defendant  to  accept  a  lower  price  than  the 
purchaser  was  willing  to  pay. 

At  the  close  of  plaintiff's  case,  and  again  at  the  final  closing  of  the 
case,  defendant  moved  for  a  dismissal  of  the  complaint  on  the  ground 
of  double  dealing  on  the  part  of  the  plaintiff ;  he  having  testified  tiiat 
he  had  made  a  secret  arrangement  with  the  prospective  purchaser  to 
obtain  compensation  from  him,  in  violation  of  his  obligation  as  an 
agent  to  act  solely  for  the  defendant  This  motion  was  denied,  the 
court  holding  that  tfiere  was  nothing  secret  about  the  transaction ;  the 
plaintiff  having  told  the  defendant  that  he  contemplated  making  the 
additional  $500.  This  ruling  by  the  learned  trial  judge  constituted  re- 
versible error.  Plaintiff  himself  testified  that  he  did  not  make  this 
fact  known  to  the  defendant  until  the  final  interview,  when  he  in- 
formed her  that  he  had  a  purchaser  for  her  property  at  the  price  of 
$63,500,  and  nowhere  does  he  testify  that  defendant  acquiesced  in  or 
consented  to  his  acting  both  for  defendant  and  the  prospective  pur- 
chaser. In  Robinson  v.  Oock,  38  App.  Div.  67,  55  N.  Y.  Supp.  976. 
the  rule  govemii^  the  conduct  of  brokers  in  this  respect  is  clearly 
stated : 

"The  rule  •  •  •  forbids  the  broker  to  take  compensation  from  one 
party  without  the  knowledge  and  consent  of  the  other.  The  fact  that  he  had 
agreed  to  take  such  compensation  having  been  proven,  it  was  Incumbent  upon 
him  to  eBtahligh  tlie  knowledge  and  content  of  the  defendants,  and  as  the 
plaintiff  failed  to  do  this,  his  ctHuplalnt  was  properly  dismissed." 

In  19  Cyc.  279,  the  rule  is  again  stated  as  follows : 

"Where,  however,  it  appears  that  plaintiff  was  emidoyed  by  both  parties, 
the  burden  Is  on  him  to  show  that  the  double  employment  was  with  defendr 
anf  8  Imowledge  and  ccmsent'* 
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Plaintiff  having  failed  to  show  due  performance  of  his  obligations  as 
an  agent  under  the  contract  of  employment,  and  by  his  own  testimony 
having  established  beyond  contradiction  that  he  was  guilty  of  bad 
faith  toward  defendant,  his  employer,  in  the  conduct  of  the  negotia- 
tions for  the  sale  of  her  property,  did  not  make  out  a  cause  of  action, 
and  &e  motion  to  dismiss  the  complaint  should  have  been  granted. 

Hie  judgment  must  therefore  be  reversed,  with  costs,  and  the  com- 
plaint dismissed,  with  costs.  All  concur. 


LOBD  et  al  T.  OITT  OF  NEW  TORE. 

(Supreme  Court,  Appellate  DItIsIod,  First  Department    January  21,  1916.) 

1.  Contracts  <S=>196 — Public  Building — Abchitectb'  Oontbact — BxcEBoiNa 

CoBT  LiHiT — Effect. 

Plaintiff  architects  were  employed  by  tbe  president  of  the  borough  of 
Brooklyn  to  prei>are  plans  and  pacifications  and  estimates  for  a  public 
building ;  the  contract  providing  that,  If  the  plans  were  not  satisfactory 
to  the  president,  plaintiffs  staoold  revise  them  to  meet  his  requirement, 
and  "so  that  the  estimated  cost,  Inelndlng  anihitecti^  fees  and  cost  ot 
survey  and  inspection,  shall  be  well  within  tbe  total  approprlatl<Hi."  The 
plans  were  made  with  the  cost  estimated  at  $3,300,000,  and  were  approved 
by  the  president  and  the  municipal  arts  commission.  The  only  appropria- 
tion In  existence  was  one  for  $500,000  "to  provide  means  for  the  erection 
of  a  new  municipal  building  for  the  borough  of  Brooklyn."  Beld  that,  as 
the  cost  limitation  must  be  construed  as  referring  to  an  existing  appropria- 
tion, plaintiffs  could  not  recover  the  contract  price  of  tbe  plans,  since 
they  bad  failed  to  comply  with  the  estimated  cost  provision  of  the  con- 
tract 

[Ed.  Note.-— For  otlier  cases,  see  Contracts,  Cent  JAg.  H  859-860;  Dec. 
Dig.  «=>196.] 

2.  Contracts  «=9l96— Pubuo  BuzLDiNa — Abobitsots'  Oohtbaci— Cost  ES' 

TIMATE— CONBTBUCTIOK. 

Sudi  contract  <aimot  be  construed  aa  limiting  tiie  q[>erati<Hi  of  the 
estimated  cost  ivovlslon  to  a  revision  to  meet  tbe  reQUlrement  of  the 
president,  and  not  as  applicable  where  the  original  plans  were  approved, 
since  tbe  cost  limitation  was  binding  on  the  president,  and  he  had  no 
power  to  waive  or  change  tbe  requirement  that  It  be  within  the  appro- 
priation. 

[Bd.  Note.— For  other  caaes,  see  OoiitrBCts,  Cent  Dig.  {g  85&-860;  Dec. 
Dig.  «s>186.] 

S.  GONTXAOTS  ^s>19&~PUBLI0  BUILOINO — InADBQUATB  AfFBOPRLATION— AB- 

OHHECTS'  Contract — ^Insteuction. 

The  fact  that  the  building  contemplated  could  obviously  not  be  built 
within  existing  appropriation,  and  that  the  parties  were  therefore  justi- 
fied in  proceeding  upon  the  assumption  that  further  suma  were  to  be 
Impropriated,  cannot  affect  the  contract  obligations,  since  it  Is  not  ti» 
province  of  the  courts  to  change  iU-advlsed  contracts. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Gent  mg.  8S  860-860;  Dec 
Dig.  «s=»196.] 

4.  Municipal  Corporations  ®=>230 — Public  Buildinq — Abohitboi — Cokpia- 
TioN  OF  Detail  Plans  and  Supervision — VAUorrr. 

The  further  agreemrait  of  the  borough  preiEAdent  to  pay  plaintUEa  for 
completing  detailed  plaits  and  for  supervision  an  amount  equal  to  1% 
per  cent,  of  the  total  estimated  cost  of  such  building  was  invalid,  since 
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the  iKreBtdent  had  no  power  to  contract  Cor  sacb  serrlcea  nnUl  there  was 
an  appropriation  for  tiie  bnllding  which  was  the  snhject  of  such  plans. 

[Bd.  Note. — ^For  other  cases,  see  Mnntdpal  Corporations,  Cent  Dig.  H 
654r-656 ;  Dec  Dig.  «sa28a] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Austin  D.  Lord,  A.  Monroe  Hewlett,  and  Edward  D. 
Litchfield,  copartners  doing  business  under  the  firm  name  and  style  of 
Lord  &  Hewlett}  against  the  City  of  New  York.  Erom  a  judgment 
for  plaintiffs  on  their  first  cause  of  action,  and  dismissing  their  sec- 
ond cause  of  action,  both  parties  appeal.  Judgment  for  plaintiffs 
reversed,  and  judgment  dismissing  second  cause  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  SCOTT,  and  PAGE,  JJ. 

Jeremiah  T.  Mahoney,  of  New  York  City,  for  plaintiffs. 
£.  Crosby  Kindleberger,  of  New  York  City,  for  defendant 

PAGE,  J.  [1]  The  action  was  brought  by  a  firm  of  architects  who 
were  employed  by  the  president  of  the  borough  of  Brooklyn  to  pre- 
pare plans  and  specifications  for  a  new  courthouse  and  municipal 
building  in  said  borough.  The  contract  provides  among  other  things : 

"(2)  If  the  said  preliminary  drawings,  specifications,  and  estimates  are  not ' 
satisfactory  to  and  approved  by  the  president,  then  the  architects  shall  and 
win  revise  and  correct  the  same  so  as  to  conform  to  the  suggestions,  criti- 
cisms, and  requirements  of  the  president,  and  so  that  the  estimated  cost,  In- 
cluding architects'  fees  and  cost  of  survey  and  Inspection,  shall  be  well  with- 
in the  total  appropriation. 

"(3)  The  dty  hereby  retains  and  employs  the  architects  to  perform  the 
above  said  services,  and  in  consideration  of  tbelr  performing  them  the  city 
hereby  agrees  to  and  with  said  architects  to  pay  them,  upon  the  completion 
and  approval  by  the-  borough  president  of  the  drawings  and  spedflcatlons 
called  for  by  clause  two      hereof,  the  sum  of  ten  thousand  dollars  ($10,000)." 

The  plans  and  specifications  and  estimate  of  cost  of  the  building 
were  made  and  approved  by  the  president  of  the  borough  and  the 
municipal  arts  commission.  The  estimated  cost  of  the  building  was 
$3,300,000.  The  first  cause  of  action  upon  wlfich  the  plaintiff  has  se- 
cured judgment,  and  from  which  the  city  appeals,  was  for  the  $10,- 
000  under  the  agreement.  Prior  to  making  the  contract  the  only 
appropriation  that  had  been  made  was  for  $500,000  "to  provide  means 
for  the  erection  of  a  new  municipal  building  for  the  borough  of  Brook- 
lyn." The  appellant  argues  that  the  estimated  cost,  based  on  the  plans 
and  specifications  prepared,  instead  of  being  well  within  the  total 
appropriation,  exceeded  it  by  $2,800,000,  and  that  by  reason  thereof 
the  plaintiff  failed  to  bring  himself  within  tiie  terms  of  his  onploy- 
ment  and  cannot  recover. 

We  must  assume  that  the  words  of  the  contract  express  the  inten- 
tion of  the  parties,  and  when  they  state  as  a  limitation  upon  the  esti- 
mated cixt  that  it  shall  be  within  an  appropriation  they  refer  to  an 
existing  appropriation,  and  as  there  was  one  such  a[^ropriation,  and 
no  other,  they  must  of  necessity  have  referred  to  that  appropriation. 
To  adopt  the  respondent's  contention,  and  substitute  the  estimated 
costs  for  which  they  expected  an  appropriation  to  be  made,  would  not 
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aUme  make  a  new  contract,  but  would  remove  all  limitation  within 
which  the  cost  was  to  be  kept.  It  is  clear,  therefore,  that  the  plain- 
tiff did  not  comply  with  the  terms  of  his  employment  Horgan  & 
Slattery  v.  City  of  N.  Y.,  114  App.  Div.  555,  561,  100  N.  Y,  Supp. 
68;  Bernstein  v.  City  of  N.  Y.,  143  App.  Div.  543,  127  N.  Y.  Supp. 
987. 

[2]  It  has  been  suggested  that  tiie  clause  limiting  the  cost  should 
be  construed  to  apply  to  the  agreement  of  the  architects  to  revise  the 
plans  and  specifications  to  meet  tiie  requirements  of  the  borough 
president ;  and,  he  having  approved  the  plans  and  not  required  them 
to  be  so  modified,  the  architects  are  entitled  to  the  fee.  The  limita- 
tion was  binding,  not  alone  on  the  architects,  but  upon  the  borough 
president.  He  had  no  power  to  waive  or  change  the  requirement  that 
the  cost  should  be  within  the  appropriation.  Bernstein  v.  City  of  N, 
Y.,  supra,  143  App.  Div,  545,  127  N.  Y.  Supp.  987. 

[3]  It  is  argued  that  a  public  building,  for  the  purpose  that  this 
was  to  be  used,  could  not  have  been  built  for  the  sum  appropriated, 
and  therefore  the  parties  were  justified  in  believing  that  further  sums 
would  be  appropriated.  The  difficulty  with  this  argument  is  that  we 
are  required  to  prophesy  the  future  action  of  the  board  of  estimate, 
or  to  exclude  entirely  the  words  referring  to  the  appropriation.  The 
contract  may  have  been  a  foolish  one  for  the  parties  to  have  made. 
We,  however,  are  not  required  to  make  another  one  ior  them,  but 
to  interpret  die  contract  they  have  made  according  to  the  language 
used  by  them.  The  judgment  as  to  the  first  cause  of  acti(»i  should  be 
reversed,  with  costs. 

Judgment  was  given  for  the  defendant  on  the  second  cause  of  ac- 
tion, and  the  plaintiflfs  appeal  from  that  portion  of  the  judgment. 

[4]  The  second  cause  of  action  was  predicated  upon  an  agreement 
made  by  the  borough  president  with  the  plaintiffs  to  pay  them  an 
amount  equal  to  1^  per  cent  of  the  total  estimated  cost  Although 
die  complaint  alleges  that  this  contract  was  reduced  to  writing  and 
submitted  to  the  corporation  counsel  for  approval,  it  does  not  allege 
that  it  was  approved  or  signed.  The  justice  dismissed  this  cause  of 
action,  however,  on  the  ground  that  the  borough  president  had  no 
power  to  make  a  contract  for  the  architect  to  complete  detail  plans 
and  for  supervision  until  there  had  been  an  appropriation  for  the 
building  which  was  the  subject  of  the  plans  and  spedfications.  I  find 
no  error  in  the  action  of  the  court  in  dismissbg  this  cause  of  action. 

Both  sides  moved  for  the  direction  of  a  verdict.  The  part  of  the 
judgment  from  which  the  defendant  appeals  should  be  reversed,  with 
costs.  The  part  of  the  judgment  from  which  the  plaintifiFs  appeal  is 
aiiirmed,  with  costs,  and  judgment  directed  for  the  defendant^  dis- 
missing the  complaint,  widi  costs.    All  concur. 
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BEIGH  T.  COGHBAN  et  fO. 

(Snpnme  Court;  Appellate  Dlvlsloii,  First  D^Mutment   January  21,  1916.) 

Tbxai.  <&3>3 — Sep  ABATE  Tbial  of  IssrEa— Statutb. 

TTnder  Code  GIt.  Proa  S  973,  providing  that  the  coart,  In  Its  discretion, 
may  order  one  or  more  Issues  separately  tried  prior  to  the  trial  ot  the 
other  issues  in  the  case,  on  the  trial  of  plaintiff's  (dalm  that  transactions 
between  plaintiff  and  defendants'  testator  created  the  relation  of  mort- 
gagor and  mortgagee,  and  defendants  claimed  that  the  transactions  creat- 
ed the  relation  of  lessor  and  lessee,  defendants  were  entitled  to  an  order 
for  a  separate  trial  on  th^  pleas  of  rea  Judicata  and  limitation  before 
a  trial  of  the  other  issues. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent.  Dig.  H  6,  7;  Dec.  Dig. 

«=>3.] 

Appeal  from  Special  Term,  New  York  County, 

Action  by  I^orenz  Reich  against  Alexander  S.  Cochran  and  ano^er, 
individually  and  as  executors,  etc,  and  others.  Frtun  an  order  deny- 
ing their  motion  that  the;  issues  raised  by  the  separate  defenses  and 
reply  thereto  be  separately  tried  before  the  trial  of  the  other  issues, 
defendants  appeal.   Reversed,  and  motion  granted  in  part. 

See,  also,  162  App.  Div.  619,  147  N.  Y.  Supp.  1090. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHUN.  lAUGH- 
LIN,  SCOTT,  and  PAGE,  JJ, 

Samuel  Untermyer,  of  New  York  City,  for  appellants. 
Alton  B.  Parker,  of  Esopus,  for  respondent. 

SCOTT,  J.  This  is  one  of  a  series  of  actions,  extending  over  a  pe- 
riod of  about  25  years,  brought  by  plaintiff  against  these  defendants, 
and  against  their  decedent  in  his  lifetimp.  They  all  grew  out  of  the 
same  transactions  in  the  year  1888  between  plaintiff  and  William  F. 
Cochran,  now  deceased,  of  whose  estate  the  defendants  are  executors 
and  trustees.  The  plaintiff's  claim  is  that  the  effect  of  four  documents 
executed  in  1888  was  to  create  the  relation  of  mortgagor  and  mort;- 
gagee  between  plaintiff  and  the  said  Cochran.  The  defendants,  on  the 
other  hand,  claim  that  the  documents  referred  to  created  the  rdation 
of  lessee  and  lessor,  and  nothing  else. 

By  their  separate  defenses  the  defendants  allege  that  the  exact  re- 
lationship between  plaintiff  and  Cochran  was  necessarily  involved  in 
and  passed  upon  in  several  acticms  between  this  pbintiff  and  Codiran, 
or  these  defendants,  as  his  executors,  and  Uiat  in  each  case  judgment 
went  against  the  plaintiff.  Hence  tfiey  claim  that  the  question  which 
lies  at  the  very  basis  of  plaintiff*s  present  claim  is  res  adjudicata.  It 
is  also  claimed  in  a  separate  defense  that  any  remedy  that  plaintiff 
might  otherwise  be  entitled  to  is  now  barred  by  tlie  20-year  statute  of 
limitations.  The  motion  is  made  under  section  973  of  the  Code  of 
Civil  Procedure,  which  reads  as  follows : 

"Sec.  873.  ^e  court  in  Its  discretion  may  <HxIer  (me  or  more  l^es  to  be 
separately  tried  prior  to  the  trial  of  the  other  issues  in  the  case." 
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The  conditions  under  which  this  section  will  be  ai^>lied  were  consid- 
ered and  staled  by  this  court  as  follows : 

dlrecti<m  of  tbe  statute  !a  that  the  wder  shall  rest  in  the  dlscretlan  of 
the  court,  which  should  be  Jadldallr.  and  perhaps  sparingly,  exerdised.  It 
the  conrt's  discretloo  be  so  exercised,  the  section  should  prove  to  be  of  dis- 
tlDct  benefit  by  saving  the  time  of  the  court  and  Its  litigants  and  by  reducing 
the  expenses  of  litigation.  In  general,  the  application  of  the  statute  will 
doubtless  be  found  to  be  most  useful  and  beneficial,  if  confined  to  tbe  trial 
of  ^eas  In  tntr,  such  as  the  statute  of  limitations,  pleas,  to  tbe  Jurisdiction, 
and  in  some  cases  to  pleas  of  a  former  adJudlcaU(m.  In  short,  the  section 
can  be  most  uaefuUy  applied  to  tbe  case  of  an  Issue,  which.  If  determined  in 
one  way,  will  end  the  Utl^tlon  and  render  a  trial  upon  the  merits  unneces- 
sary. It  should  also  appear  that  the  plea  to  be  tried  is  one  which  has  a  rea- 
sonable basis  to  rest  up<m,  and  Is  not  interposed  merely  for  delay,  and  it 
should  be  one  which  can  be  tried  and  disposed  of  without  involving  the  trial 
of  tbe  merita"  Smith  v.  Western  Patdflc  Ry.  Co.,  144  App.  Div.  180,  128  N. 
Y.  Supp.  966,  aflOrmed  206  N.  X.  499,  96  N.  £).  U06,  40  L.  B.  A.  {N.  S.)  137, 
Ann.  Gaa  1913B,  204. 

We  are  of  opinion  that  the  present  case  is  an  appropriate  one  for 
the  application  of  the  section  above  quoted  within  the  rules  laid  down. 
The  trial  of  the  issues  now  sought  to  be  separately  tried  should  not  be 
a  long  one,  as  the  questions  involved  will  necessarily  depend  mainly 
upon  the  records  of  the  previous  trials,  with  but  little,  if  any,  oral  tes- 
timony, whereas  it  is  quite  manifest  that  the  trial  of  the  main  issue, 
if  gone  into,  will  be  prc^onged  and  expensive.  Nor  can  we  at  all  see, 
as  respondent  earnestly  argues,  that  the  trial  of  the  separate  issues  ten- 
dered in  bar  will  necessarily  or  properly  involve  a  trial  of  the  main 
issue  tendered  by  the  complaint. 

Our  conclusion  is  that  the  order  appealed  frcwn  must  be  reversed, 
with  $10  costs  and  disbursements,  and  the  motion  granted,  to  the  ex- 
tent of  ordering  a  separate  trial,  before  the  trial  of  the  other  issues 
herein,  of  the  issues  raised  by  the  second,  third,  fourth,  fifth,  sixth, 
seventh,  e^hth,  and  ninth  separate  and  distinct  defenses,  and  the  reply 
thereto.  AU.  concur. 


(Supreme  Conrt,  Appellate  DlTlalon,  First  Department.    January  28^  1916.) 

Discovert  9==>3& — ^Exauinatzons  Befobb  Tbial — Scope. 

An  order  for  examination  of  plalntllF  before  trial  should  not  be  grant- 
ed, where  it  Is  wmght,  not  for  the  purpose  of  proving  Ca.cts  in  defense, 
but  to  examine  plaintlft  as  to  the  elements  of  his  cause  ot  action. 

[Ed.  Note. — ^For  other  cases,  see  Discovery,  Cent  Dig.  S  49;  Dec.  Dig. 
«»38.1 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Herbert  Lewis  against  Joseph  Healy.  From  an  order  de- 
nying a  motion  to  vacate  an  order  for  examination  of  plaintiff  before 
trial,  plaintiff  appeals.   Order  reversed,  and  motion  granted. 


Argued  before  CLARKE,  P.  J.,  and  SCOTT.  DOWUNG,  SMITH, 
and  PAGE.  JJ. 
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Otto  C.  Sommerich,  of  New  York  City,  for  appellant 
John  F.  Conway,  of  New  York  City,  for  respondent.  • 

PER  CURIAM.  We  think  that  the  order  for  the  examination  was 
sought,  not  for  the  purpose  of  proving  facts  in  defense,  but  in  order 
to  examine  the  plaintiff  as  to  the  necessary  elements  of  his  cause  of 
action. 

The  order  should  therefore  be  reversed,  with  $10  costs  and  disburse- 
ments, and  the  moti(»i  to  vacate  the  order  for  examination  granted, 
with  $10  costs. 


(Sapreme  Court.  Special  Term,  New  Tork  County.  December  8, 1915.) 

NoTABixs  ^=9lO — ^LiABiLmr  roB  Falsely  Cebthtino  AcKNowi.EDGifENTS. 

Where  a  person  defranded  by  means  of  a  bill  of  sale  which  J.,  repre- 
Bentliig  himself  to  be  H.,  execated  in  M.'s  name  and  acknowledged  before 
defendant,  a  notary  public,  was  present  when  J.  signed  the  bill  of  sale 
and  saw  defendant  take  the  acknowledgment,  and  was  present  when 
the  fraadulent  representati<m  was  made  by  J.  to  the  notary  pnbllc,  the 
proximate  cause  of  bis  loss  was  his  own  negligent  failure  to  ascertain 
that  J.  was  not  the  true  owner  of  the  property,  and  he  had  no  cause 
of  action  against  the  notary  for  falsely  certifying  the  acknowledgment 

[Ed.  Notft— For  other  cases,  see  Notaries,  Cent  Dig.  |i  19-27;  Dec. 
Dig.  «=9l0.] 

Action  by  one  Rhodes  against  one  Franz.  On  demurrer  to  the  com- 
plaint Demurrer  sustained. 

McReynolds  &  Hunter,  of  New  York  City,  for  plaintiff. 
T.  J.  Oberbeier,  of  New  York  City,  for  defendant 

COHALAN,  J.  Hie  defendant  demurs  to  the  complaint  on  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  con^laint  alleges  that  the  defendant,  a  notary  public  of 
tile  state  of  New  York,  falsely  certi6ed  an  acknowledgment  to  a  bill 
of  sale.  It  appears  from  a  reading  thereof  that  one  James  Barry  rep- 
resented himself  to  be  Marian  J.  Barry,  that  he  appeared  before  Ihe 
notary  public  and  signed  his  name  as  Marian  J.  Barry,  and  that  he  had 
no  title  or  interest  in  or  to  the  property  which  he  attempted  to  transfer 
to  the  plaintiff  herein.  The  plaintiff  alleges  that  he  was  present  when 
James  Barry  signed  the  bill  of  sale,  and  that  he  saw  him  affix  his 
signature  thereto  as  "Marian  J.  Barry,"  and,  further,  that  he  saw  the 
defendant  take  the  acknowledgment  to  the  instrument  as  Marian  J. 
Barry.  He  now  alleges  that  by  the  acticm  of  the  notary  public  he  was 
defrauded  in  the  sum  of  $1,120. 

In  view  of  the  fact  that  the  plaintiff  was  present  when  Barry  signed 
his  name  to  the  bill  of  sale  as  Marian  J.  Barry,  that  he  saw  him  so 
sign  it,  and  also  saw  the  defendant  take  the  adcnowledgment  there- 
to, I  am  satisfied  that  the  complaint  does  not  state  a  cause  of  action. 
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In  brief,  the  plaintiflF  was  at  hand  at  the  very  time  ,that  the  alleged 
fraudulent  representation  was  made  by  Barry  to  the  notary  public, 
and  he  was  deceived,  not  so  much  by  the  action  of  the  notary  public, 
as  he  was  1^  that  of  Barry.  Hence  it  is  apparent  that  the  proximate 
cause  of  the  loss  alleged  by  the  plaintiff  was  his  own  negligence. 
He  failed  to  ascertain  Barry  was  not  the  true  owner  of  tiie  prop- 
erty which  was  attempted  to  be  transferred  to  tlie  plaintiff.  If  the 
plaintiff  was  defrauded,  the  fraud  was  committed  by  the  alleged  trans- 
feror, and,  in  addition  thereto,  the  plaintiff  failed  to  be  circumspect 
witli  regard  to  the  ownership  of  the  property.  In  a  word,  his  own 
negligence  was  the  proximate  cause  of  the  damage,  and  not  the  act 
of  the  notary  public.  It  follows  that,  in  order  to  recover  damage 
against  the  notary,  the  plaintiff  must  show  that  the  proximate  cause  of 
the  loss  was  the  fraudulent  act  of  the  notary  public.  Hatton  v.  Holmes, 
97  Cal.  212,  31  Pac  1131;  Oakland  Sav.  Bank  v.  Murfey,  68  Cal. 
459,  9  Pac.  843. 

The  demurrer  is  sustained,  with  leave  to  the  plaintiff  to  plead  over 
^ain  on  the  payment  of  costs. 


PBOPLB  EBEBHABT. 

(Supreme  Court,  AppeDate  Division,  Second  Department.  Tanvary  28,  1916.) 

Mabieb  and  Sebvaht  €sall — Labob  Law — ConBTrnmonALriT. 

T^bor  Law  (Consol.  laws,  c.  31),  as  amended  by  Laws  1913,  c.  740,  re- 
quiring employers  before  operating  on  Sunday  to  post  a  list  of  Sunday 
employ^  designating  the  day  of  rest  for  each,  and  to  file  a  copy  thereof 
with  the  commissioner  of  labor,  and  to  keep  a  tlmebook  showing  names 
and  addresses  of  and  hours  worked  by  employ^  Is  not  unconstitution- 
al, as  being  overburdensome,  arbitrary,  and  unreasonable,  as  such  post* 
ing  and  filing  are  necessary  for  the  protecti(m  of  the  worker  and  as  a 
means  to  expose  evasions  of  the  statnta 
[E^d.  Xote.— For  other  caaea,  see  Master  and  Servants  Dec.  Dig.  «=:»11.] 

Appeal  from  Court  of  Special  Sessions  of  City  of  New  York. 

WUliam  V.  Eberhart  was  convicted  of  a  violation  of  subdivision  3 
of  section  8a  of  the  Labor  I^aw,  in  failing  to  post  and  file  a  list  of  Sun- 
day employes  as  required,  and  he  appeals.  Affirmed. 

Argued  before  JENKS.  P.  J-,  and  THOMAS.  CARR,  RICH,  and 
PUTNAM,  JJ. 

Tames  A.  Sheehan,  of  Brooklyn,  for  appellant 
rlarry  G.  Anderson,  Asst.  Dist.  Atty.,  of  Brooklyn  Qames  C  Crop- 
sey,  Dist.  Atty.,  of  Brooklyn,  on  the  brief),  ior  the  People. 

PUTNAM,  J.  Appellant  committed  a  breach  of  an  administrative 
provision  of  the  Labor  Law,  requiring  in  factories  and  mercantile  es- 
tablishments "one  day  of  rest  in  seven."  I^ws  of  1909,  c.  36,  as 
amended  by  I^ws  of  1913,  c.  740.  Except  in  certain  specified  employ- 
ments, this  is  to  be  strictly  observed  where  there  is  Sunday  work.  By 
section  3  it  is  provided  that,  before  operating  on  Sunday,  me  employer 
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shall  post  conspicuously  a  schedule  containing  a  list  of  the  Sunday  em- 
ployes, and  designate  the  day  of  rest  for  each,  and  shall  file  a  copy  of 
such  schedule  with  the  commissioner  of  lahor. 

The  testimony  of  a  factory  inspector  showed  that  on  Sunday,  Au- 
gust 16,  1914,  no  such  list  was  posted  in  appellant's  laundry,  wherein 
15  women  were  then  working.  One  of  ihe  women,  then  employed 
there,  testified  that  her  rest  day  had  been  the  previous  lliursday.  There 
was  a  breach  of  the  statute,  not  by  working  beyond  six  consecutive 
days,  but,  before  operating  on  Sunday,  in  failing  to  post  this  list,  and 
to  file  a  copy  thereof. 

Appellant  questions  this  requirement  as  unconstitutional.  While  the 
validity  of  this  "one  day  of  rest  in  seven"  law  is  settled  (People  v. 
Klinck  Packing  Co.,  214  N.  Y.  121,  108  N.  E.  278),  appelant  urges 
that  its  details  of  administration  are  overbtu'densome,  artntrary,  and 
unreasonable.  The  employer  has  not  only  to  post  this  list  or  schedule, 
but  (by  section  4)  he  has  also  to  keep  a  timebook  of  his  employes, 
wherein  are  the  names,  addresses,  and  hours  worked  by  each,  which 
book  is  to  be  open  to  the  commissioner  of  labor.  But  the  posting  of  a 
list  and  the  timebook  are  not  cumulative.  Each  Sunday  worker  has  an 
advance  assurance  of  his  appointed  rest  day  by  the  list  of  such  workers 
being  posted.  But,  lest  this  provision  should  fail  by  the  list  having 
been  defaced  or  lost,  the  worker  is  further  secured  by  a  copy  being  on 
file  with  the  commissioner  of  labor.  Hence  posting  and  the  filed  copy 
are  together  needed  to  protect  the  worker,  and  as  a  means  to  expose 
evasions  of  this  statute.  Such  requirements,  therefore,  are  no  breach 
of  constitutional  guaranties.  Commonwealth  v.  Riley,  210  Mass,  387, 
97  N.  E.  367,  Ann.  Cas.  1912D,  388;  Id.,  232  U.  S.  671,  34  Sup.  Ct. 
469,  58  L.  Ed.  788. 

It  was  for  an  entire  omission  to  post  and  file  such  a  list  that  appel- 
lant was  fined.  He  urges  that  it  is  a  hardship  to  compel  such  lists 
also  to  be  filed  with  the  commissioner  of  labor;  but  the  L^islature 
deemed  this  a  part  of  the  worker's  protection. 

Appellant  was  rightly  convicted  for  failing  to  observe  this  require- 
ment that,  before  operating  on  Sunday,  a  list  of  employes  required  or 
allowed  to  work  on  Sunday  shall  be  posted,  and  a  copy  filed,  designat- 
ing the  day  of  rest  for  each,  which  was  a  valid  regulation  for  factories 
and  mercantile  establishments. 

The  judgment  of  conviction  should  be  afiirmed.  All  concur. 
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SAMUEL  T.  PRINCETON  CONST.  CO. 


(Mnnlclpftl  Court  oi  City  of  New  York,  Boron^^  of  Manbattan.  Fifth  District 

February  4,  1916.) 


1.  T4A.NDL0BD  AND  Tenant  «=»166 — ^Loss  ot  Tenant's  Qoods — ^Neoliqenob-^ 

Liability. 

The  lease  of  an  apartment  to  plalntlfTs  husband  provided  that  the 
landlord  should  not  be  liable  for  any  loss  of  the  property  of  the  tenant, 
his  family,  etc.,  however  arising,  and  whether  contained  In  the  apart- 
ment, the  storeroom,  or  any  place  appurtenant  to  the  building.  Kaintiff 
placed  ber  tronk  In  the  storeroom  with  the  landlord's  ctmsrat,  and  he  fail- 
ed to  retom  It,  and  gave  no  explanation  of  Its  loss,  except  to  show  that  the 
storeroom  was  usually  kept  locked,  and  that  the  superintendent  of  the 
bouse  had  the  key.  Seld,  that  the  negligence  of  defendant  was  not  with- 
in such  Kvovlsion,  and  plaintiff  might  recover  the  value  of  the  prop- 
erty. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  H 
647-655,  657-«00;  Dec.  Dig.  «»166.] 

2.  EfANDLOBD  AND  TENANT  ^»160 — ^AonON  TOB  LoBS  OV  GoODB — CoHFLAINT — 

"Stoun." 

An  all^tlon  of  the  complaint  that  the  trunk  was  stolen  was  not  an 
allegation  of  some  misfortune  or  acddent  not  the  fault  of  the  bailee,  and 
was  not  sufficient  proof  of  such  loss  by  theft  as  might  exonerate  the  land- 
lord, as  the  word  "stolen"  meant  nothing,  except  to  connote  the  fact  that 
somebody  was  was  not  entitled  to  the  tmnk  took  it. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  {{ 
644-646,  664-667,  681-684 ;  Dec.  Dig.  ©39169. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
SteaL] 

Action  by  Florence  Samuel  against  the  Princeton  Constructi(»i  Com- 
pany. Judgment  for  plaintiff. 

Clause  14  of  tiie  lease  was  as  follows : 

"(14)  me  landlord  shall  in  no  event  be  liable  tor  any  loss  of  or  damage  to 
the  property  of  the  tenant,  family,  servants,  or  guests,  howsoever  sach  damage 
or  loss  may  arise,  and  whether  such  property  be  contained  In  the  demised 
premises,  In  the  storage  room,  or  in  other  portion  of  said  bidlding,  or  any  place 
appurtenant  thereto." 

Katz  &  Sojnmerich  and  Harold  Herts,  all  of  New  York  City,  for 
plaintiff. 

Lese  &  Connolly,  of  New  York  City,  for  defendant 

COLEMAN,  J.  [1]  It  seems  to  me  that  the  liability  of  the  defend- 
ant is  to  be  measured  by  the  terms  of  the  lease.  The  use  of  the  store- 
room was  "appurtenant"  to  the  occupation  of  the  apartment  demised, 
and  the  trunk  in  question  was  placed  in  the  storeroom,  not  by  virtue 
of  any  separate  and  independent  agreement  between  this  plaintiff  and 
this  defendant,  but  because  of  the  permission  granted  to  the  tenant  to 
make  reasotiable  use  of  the  storeroom  for  the  surplus  household  effects 
of  himself  and  his  family.  But  section  14  of  the  lease  does  not  seem 
to  me  to  exclude  liability  arising  from  defendant's  negligence.  Mag- 
nin  T.  Dinsmore.  53  N.  Y.  652.   In  Bean  v.  Ford,  65  Misc.  Rep.  481, 
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119  N.  Y.  Supp.  1074,  the  same  rule  was  applied  to  bailees  other  than 
railroads,  and  in  Pratt  v.  Tailer,  114  App.  Div.  574,  100  N.  Y.  Supp. 
16,  to  landlords.  So  that  this  plaintiff,  standing  exactly  in  the  shoes 
of  the  tenant,  may  recover  if  the  trunk  were  lost  by  defendant's  n^- 
ligence. 

[2]  Defendant  gives  no  explanation  of  the  loss  of  the  trunk,  ex- 
cept to  show  that  the  storeroom  in  question  was  usually  kept  locked, 
and  that  the  superintendent  of  the  house  had  the  key.  This,  of  course, 
proves  nothing.  The  mere  fact  that  the  plaintiff  in  her  complaint  al- 
leges that  the  trunk  was  "stolen/'  and  that  the  attorney's  letter  makes 
the  same  statement,  is  not  sufficient  proof  of  such  loss  by  theft  as 
would  exonerate  the  defendant.  In  the  first  place,  the  word  "stolen" 
means  nothing,  accept  to  connote  the  fact  that  somebody  who  was  not 
entitled  to  the  trunk  took  it.  Hiat,  of  course,  is  true,  or  this  suit  would 
not  have  been  brought.  The  use  of  such  word  is  not  an  allegation  of 
"some  misfortune  or  accident  not  the  fault  of  the  bailee,"  which  it  was 
held  in  Stewart  v.  Stone,  127  N.  Y.  at  page  506,  28  N.  E.  595,  14  L.  R. 
A.  215,  shifts  the  burden  of  proof  to  the  bailor.  In  the  second  place 
plaintiff  did  not  predicate  her  action  upon  any  specific  act  of  defend- 
ant which  she  claimed  was  negligent.  Her  case  was  complete  when  she 
proved  delivery  to  the  bailee  and  failure  to  return,  for  "the  law  re- 
quired the  defendant  to  return  all  the  property  intact,  or  to  explain  its 
loss  in  some  satisfactory  way."  Hasbrouck  v.  N.  Y.  Central,  202  N. 
Y.  at  page  374,  95  N.  E.  808,  35  L.  R.  A.  (N.  S.)  537,  Ann.  Cas.  1912D, 
1 1 50.  It  does  not  sustain  that  burden  by  pointing  to  a  totally  super- 
fluous allegation,  based  obviously  on  hearsay,  to  the  effect  that  plain- 
tiff had  said  that  the  trunk  was  stolen.  In  Claflin  v.  Myers,  75  N.  Y. 
260,  31  Am.  Rep.  467,  there  was  proof  adduced  upon  the  trial  of  a 
burglary.  In  Stewart  v.  Stone,  supra,  the  evidence  showed  that  the 
bailed  property  had  actually  been  destroyed  by  fire.  Had  there  been 
any  such  independent  proof  in  this  case,  either  of  burglary  or  theft, 
a  diflferent  question  would  have  arisen.  As  there  was  none,  the  negli- 
gence of  defendant  is  established  prima  facie. 

Judgment  for  plaintiff  for  loss,  as  follows : 

Furniture  covers  $  90  00 

Biding  skirt  ^   8  00 

Trunk   10  00 

(103  00 

Five  days'  stay. 
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In  re  GOLDPABB*S  BSTAm 


(Snrrogat^s  Court,  New  York  County.    January  21,  1916.) 

B3CKCUTOB8   AND  AUUINIBTBATOBS  <S=3U4 — SAIZ  UnDBB  OBDBB   OF  GOTTBT — 

Statute. 

An  application  by  the  administrator  with  the  will  annexect  for  an  order 
authorizing  the  sate  of  testator's  equity  In  realty  tta  a  som  i^blch,  In 
the  administrator's  opinion,  represmted  Its  market  value,  will  be  denied, 
as  the  terms  upon  which  a  sale  of  realty  may  be  made  or  the  procedure 
in  such  sale 'should  be  left  to  his  discretion,  where  there  Is  no  apparent 
reason  why  he  should  not  follow  the  usual  course  adopted  In  di^wslng^ 
of  realty  devised  subject  to  a  testamentary  power  of  sale.  It  Is  only 
where  exceptional  drcumstances  exist  that  the  surrogate  should  exercise 
the  power  conferred  by  Code  Civ.  Proc.  S  2685,  and  authorize  a  sale  in  a 
particular  manner  or  for  a  particular  price. 

[Ed.  Note. — >For  other  cases,  see  Executors  and  Administrators,  Oent 
Dig.  SS  1495-14i)7;  Dec.  Dig.  «s>364.] 

Application  by  the  administrator  with  the  will  annexed  of  the  estate 
of  Hyman  Goldfarb  for  an  order  to  sell  certain  real  estate.  Daiied. 

Rosenberg,  Levis  &  Ball,  of  New  York  City,  for  administrator. 

FOWLER,  S.  This  is  an  application  by  an  administrator  with  the 
will  annexed  for  an  order  authorizing  him  to  sell  certain  real  estate  in 
the  manner  and  upon  the  terms  mentioned  in  the  petition.  The  real 
estate  was  held  by  the  testator  subject  to  a  first  and  second  mortgage, 
and  the  petitioner  alleges  that  a  former  tenant  has  offered  to  purchase 
the  testator's  equity  for  a  sum  which,  in  the  opinion  of  the  petitioner, 
represents  the  market  value  of  such  equity.  I  am  inclined  to  think 
that  the  terms  tq>on  which  a  sale  of  real  estate  in  this  city  may  be  made, 
or  the  procedure  to  be  followed  in  effecting  a  sale,  ^ould  be  left  to  the 
discretion  of  the  representative  of  the  estate,  and  it  is  only  where  ex- 
ceptional circumstances  exist  that  the  surrogate  should  exercise  the 
power  conferred  upon  him  by  section  2685,  C.  C.  P.,  and  authorize  a 
sale  in  a  particular  manner  or  for  a  specified  price.  In  this  matter 
there  is  no  apparent  reason  why  the  administrator  with  the  will  an- 
nexed should  not  follow  &e  usual  course  adopted  by  representatives 
of  estates  in  disposing  of  real  estate  devised  subject  to  a  testamentary 
power  of  sale. 

The  petitioner  also  asks  tfie  court  for  directions  as  to  the  sale  of 

articles  of  merchandise  used  by  the  testator  in  the  manufacture  of 
millinery.  The  petition  does  not  state  facts  which  would  enable  the 
court  to  approve  the  particular  method  of  sale  suggested  by  the  peti- 
tioner, neither  does  it  show  the  existence  of  such  unusual  or  peculiar 
circumstances  as  would  render  it  inadvisable  or  inexpedient  on  the 
part  of  the  administrator  with  the  will  annexed  to  dispose  of  these  ar- 
ticles in  the  ordinary  course  of  -  busmess. 
The  application  is  denied. 
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(93  Misc.  Bep.  418) 


In  re  MILLS'  BSTATEL 


(Snrrc^ate's  Court,  New  York  Connty.    January  21,  1916.) 

1.  Taxation  «=3895 — ^Ishebitakcb  Tax— Obdxb  fob  Fubthbb  TKSTntoirr — 

POWEB  OF  SUBROQATE. 

In  a  proceediDg  to  fix  the  Inberltance  tax  on  personal  property  of  an 
estate,  an  order  of  the  surrogate,  entered  on  stipulation  of  the  parties, 
remitting  the  matter  to  the  appraiser  for  the  taking  of  further  testimony, 
without  vacating  or  reTersins  the  order  assessing  the  tax,  was  an  ordor 
auth(nrlzlng  the  appraiser  to  take  further  testliaony  In  r^caid  to  the 
prc^rty,  held  niwn  decedent's  account  by  a  third  party  to  enable  the 
court  to  determine  the  question  of  law  presented  by  the  appeal;  such 
order  being  within  the  power  cit  the  surrogate. 

[Ed.  Note.— For  Other  cases,  see  Taxatlcm,  Cent  Dig.  H  1714r-1721; 
Dec.  Dig. 

2.  Taxatxcn  «s»895— /ntANSBXB  Tax— Appeals— Statdtes. 

Under  Tax  Law  (Ooiisol.  Laws,  c.  00)  §  232,  giving  the  state  comptroller 
the  absolute  right  of  appeal  from  a  pro  forma  order  flxli^  a  tax,  the 
surrogate  must  entertain  his  appeal  and  determine  the  questions  thereby 
presented,  r^rdlesa  of  the  motives  of  the  appeal  or  the  effect  of  his 
decision  on  the  Interests  of  the  state,  and  orders  entered  upon  an  ap- 
praiser's original  report  and  upon  bis  supplemental  reports  were  merely 
pro  forma,  and  the  surrogate  had  the  right  to  determine  the  auestl^m 
presented  by  the  appeal,  and  until  his  determination  there  was  no  rlc^t 
to  appeal  to  the  Appellate  Dlvistim. 

[Ed.  Note.— For  other  cases,  see  Taxation,  C^t  Dig.  SI  1714^1721; 
Dec.  Dig.  «=»89S,] 

3.  Taxation  •^86&-~DECEDEnT*s  Ebtatb— iNHXBrFANOE  Tax— Distbibutioit 

—Next  of  Kin. 

Decedent,  a  travding  salesman,  by  Tlrtne  of  an  agreement  entered  Into 
with  his  employer,  was  entitled  to  a  certain  percentage  of  the  employer's 
profits  from  the  conduct  of  Its  business,  payable  at  the  end  of  each  third 
year,  though  the  employer's  books  showed  the  profits  or  loss  at  the  end 
of  each  year,  and  who  had  established  such  account,  so  that  his  wife 
could  draw  money  therefrran,  if  needed,  during  his  absence,  though  there 
was  no  showing  tiiat  she  knew  of  such  account,  did  not  confer  upon  his 
surviving  wife  the  right  of  survivorship;  but  the  account  was  a  part  of 
the  decedent's  estate,  distributable  among  bis  next  of  kin  In  accordance 
with  the  intestate  laws. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Dec  Dig.  «=3868.] 

4.  Husband  and  Wife  ^=3i9% — Gift  to  Wife — ^Pbesumption. 

A  deposit  by  a  husband  in  the  name  of  himself  and  wife  raises  a  pre- 
sumption that  he  intends  to  confer  upon  his  wife  the  right  (rf  sole  own- 
ership to  the  deposit  In  the  event  of  her  survivorship  only  where  there  is 
no  evidence  to  explain  the  purpose  of  the  deposit. 

[Ed.  Note. — For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  SS  249- 
255,  257 ;  Dec.  Dig.  «3»49H-] 

Proceeding  to  upraise  the  estate  of  Sidney  B.  Mills,  deceased. 
From  an  order  entered  upon  an  appraiser's  report,  the  State  Comp- 
troller appeals.  Affirmed. 

John  S.  Jenkins,  of  New  York  City,  for  State  Comptroller, 
Salter  &  Steinkamp,  of  New  York  City,  for  administrators. 

FOWLER,  S.  The  appeal  taken  by  the  state  comptroller  from  the 
order  entered  upon  the  appraiser's  report  brings  up  for  review  the 
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finding  of  the  appraiser  in  regard  to  the  sum  of  $92,730.35  standing 
on  the  books  of  Rogers,  Peet  &  Co.  to  the  credit  of  "S-  B.  Mills  or 
Maria  F.  Mills."  The  appraiser  reported  that  this  sum  constituted  a 
part  of  the  assets  of  decedent's  estate  and  that  it  passed  to  his  next 
of  kin  in  accordance  with  the  provisions  of  the  intestate  laws  of  this 
state.  The  state  comptroller  contends  that  the  form  of  the  account 
shows  that  it  was  a  joint  account,  and  that  as  the  decedent  was  sur- 
vived by  his  wife  the  amount  standing  to  the  credit  of  the  account  on 
the  date  of  decedent's  death  became  her  property  absolutely  by  right 
of  survivorship.  The  administrators  of  the  estate  raise  a  preliminary 
question  involving  the  right  of  the  state  comptroller  to  appeal  fr<xn 
the  order  of  this  court  entered  the  4th  of  October,  1915.  The  papers 
before  me  show  that  the  appraiser  originally  appointed  to  appraise  the 
decedent's  estate  filed  his  report  on  April  29,  1913,  and  that  an  order 
assessing  a  tax  upon  the  estate  of  decedent  in  conformity  with  the 
findings  of  the  appraiser  was  entered  on  the  6th  day  of  May,  1913 ; 
that  an  appeal  was  taken  to  the  surrc^te  from  the  pro  forma  order 
fixing  tax ;  and  that  the  question  presented  by  the  appeal  was  whether 
the  appraiser  was  correct  in  finding  that  the  amount  on  deposit  with 
Rogers,  Peet  &  Co.  constituted  a  part  of  the  assets  of  decedept's 
estate. 

[1]  When  the  appeal  came  up  for  argument  the  attorneys  for  the 
respective  parties  consented  that  the  appraiser's  rfeport  be  remitted  to 
him  for  the  purpose  of  taking  further  testimony  in  regard  to  the  ac- 
count with  Rogers,  Peet  &  Co.  The  question  of  law  raised  by  the  no- 
tice of  appeal  was  not  argued  before  the  surr(^^e,  and  was  not  de- 
cided at  that  time.  An  oraer  was  entered  in  accordance  with  the  stip- 
ulation of  the  parties,  and  the  matter  was  remitted  to  an  appraiser  for 
the  purpose  of  taking  further  testimony.  The  appraiser  subsequently 
filed  a  report  confirming  in  all  respects  the  original  report,  and  an 
order  was  entered  on  this  supplemental  report  on  the  4th  day  of  Octo- 
ber, 1915,  which  ratified  and  confirmed  the  order  assessing  tax  en- 
tered on  the  6th  day  of  May,  1913.  The  administrators  contend  that 
the  appeal  from  diis  order  should  be  taken  to  the  Appellate  Division 
and  not  to  the  surrogate.  When  the  appeal  from  the  original  order 
was  before  the  surrogate,  it  was  deemed  necessary  to  the  proper  de- 
termination of  the  question  raised  by  the  appeal  that  further  testimony 
be  taken  concerning  the  circumstances  attendant  upon  the  opening  of 
the  account  with  Rogers,  Peet  &  Co.,  and  the  matter  was  remitted  to 
the  appraiser  for  that  purpose.  But  the  order  assessing  the  tax  was 
not  vacated  or  reversed,  so  that  the  effect  of  the  order  remitting  the 
report  was  to  authorize  the  appraiser  to  take  such  fiu-ther  testimony 
in  regard  to  the  account  witii  Rogers,  Peet  &  Co.  as  would  enable  the 
court  to  satisfactorily  and  intelligently  determine  the  question  of  law 
presented  by  the  appeal.  This  the  surrogate  had  the  power  to  do. 
Matter  of  Westurn,  152  N.  Y.  93,  46  N.  E.  315;  Matter  of  Thomp- 
son, 57  App.  Div.  317,  68  N.  Y.  Supp.  18;  Matter  of  Gibbs,  60  Misc. 
Rep.  645,  113  N.  Y.  Supp.  939. 

[2]  The  appraiser  todc  testimony  and  filed  a  supplemental  report. 
'That  part  of  the  supplemental  r^KMt  which  att^pted  to  confirm  the 
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original  report  was  merely  surplusage,  and  the  same  characterizaticm 
applies  to  that  part  of  the  order  entered  up(m  the  supplemental  report 
which  ratified  and  confirmed  the  original  order  fixing  tax.  At  that 
time  there  had  been  no  judicial  determinaticm  of  the  question  presented 
by  the  appeal,  and  until  such  a  determination  has  been  made  by  the 
surrogate  acting  as  a  judicial  officer  no  appeal  lies  to  the  Appellate 
Division.  Matter  of  Costello,  189  N.  Y.  288,  82  N.  E.  139.  The  or- 
ders entered  upon  the  original  and  supplemental  reports  of  the  ap- 
praiser were  merely  pro  forma,  and  it  is  from  the  judicial  review  of 
these  orders  by  the  surrogate  that  an  appeal  lies  to  the  Appellate  Divi- 
sion. Matter  of  Costello,  supra;  Matter  of  Victor,  160  App.  Div. 
32,  144  N.  Y.  Supp.  91S.  The  preliminary  motion  made  by  the  ad- 
ministrators to  dismiss  the  appeal  on  this  point  is  therefore  denied. 
The  administrators  also  contend  that  the  appeal  of  the  state  comp- 
troller should  be  dismissed  because  a  decision  in  accordance  with  his 
contention  would  result  in  reducing  the  tax  which  has  been  assessed 
upon  the  distributive  shares  of  the  next  of  kin  by  the  order  appealed 
from.  The  statute  (section  232  of  the  Tax  Law)  gives  the  state  comp- 
troller the  absolute  right  of  appeal  from  a  pro  forma  order  fixing 
ta^,  and  the  surrogate  must  entertain  the  appeal  and  determine  the 
questions  presented  by  it  irrespective  of  the  motives  which  prompted 
tiie  taking  of  the  appeal  or  the  effect  of  his  decision  upon  the  interests 
of  the  state  of  New  York. 

[3]  I  shall  now  proceed  to  consider  the  appeal  on  its  merits.  The 
testimony  taken  before  the  appraiser  shows  that  tiie  decedent  was^  a 
traveling  salesman  employed  by  Rogers,  Peet  &  Co.,  and  that  by  vir- 
tue of  an  agreement  entered  into  with  the  cwnpany  he  was  entitled  to 
a  certain  percentage  of  the  profits  realized  by  the  company  from  the 
conduct  of  its  business.  These  profits,  however,  were  not  payable, 
except  at  the  end  of  every  third  year.  The  agreement  did  not  pro- 
vide that  a  percentage  of  the  annual  profits  be  paid  to  the  decedent  at 
the  end  of  each  year,  but  that  his  percentage  should  be  based  upon 
the  net  profits  resulting  from  the  operation  of  the  business  for  a  peri- 
od of  three  years.  The  books  of  the  company  showed  at  the  end  of 
each  year  the  profit  or  loss  realized  by  the  company  during  the  pre- 
ceding year;  but  the  decedent  was  not  entitled  to  his  proportion  of 
such  profits  until  tlie  expiration  of  three  years,  and  if  the  business 
of  the  company  during  a  period  of  three  years  showed  a  profit,  the 
decedent  was  entitled  to  a  percentage  of  such  profit.  The  papers  be- 
fore me  do  not  disclose  the  particular  time  when  the  name  of  the  dece- 
dent's wife  was  included  with  that  of  the  decedent  on  the  account 
books  of  the  company.  The  only  evidence  in  r^ard  to  the  intention 
of  the  decedent  in  opening  the  account  is  contained  in  the  testimony 
given  by  his  son.  He  testified  that  the  account  was  opened  so  that  his 
mother  could  draw  money  if  she  needed  it  while  his  father  was  away. 
He  also  testified  that  his  mother  never  exercised  the  right  to  draw  any 
part  of  the  sum  on  deposit  with  Rogers,  Peet  &  Co.,  and  there  is  no 
testimony  that  she  even  knew  of  the  existence  of  the  account.  The 
courts  have  held  that  a  deposit  made  by  a  husband  in  the  name  of  him- 
self and  his  wife  raises  a  presumption  that  the  husband  intended  to 
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confer  upon  Ws  wife  the  right  of  sole  ownership  to  the  deposit  in  the 
event  of  her  surviving  him.  West  v.  McCullough,  123  App.  Div.  846, 
108  N.  Y.  Supp.  493,  affirmed  194  N.  Y.  518,  87  N.  E.  1130;  Matter 
of  Tilley,  166  App.  Div.  240,  151  N.  Y.  Supp.  79;  Matter  of  Thomp- 
son, 167  App.  Div.  356,  153  N.  Y.  Supp.  164. 

[4]  But  this  presumpticm  of  intention  will  be  indulged  in  only  when 
there  is  no  explanation  of  the  conditions  under  which  the  account  was 
opened  or  evidence  of  the  agreement  entered  into  by  the  parties  at  that 
time.  If  there  is  evidence  of  such  an  agreement,  or  of  the  intent  of  the 
parties,  there  is  no  presumption,  and  3ie  intention  of  the  parties  will 
be  given  effect.  In  the  matter  under  consideration  there  is  evidence 
that  the  decedent  in  having  the  name  of  his  wife  entered  on  the  books 
of  Rogers,  Peet  &  Co.  in  connection  with  his  own  intended  to  empower 
her  to  draw  money  from  that  accotmt  if  she  needed  it  dtuing  his  ab- 
sence from  the  city.  As  her  right  to  draw  any  money  from  the  ac- 
count was  limited  to  that  contingency,  and  the  evidence  shows  that  it 
was  not  the  intention  of  the  decedent  to  confer  upon  her  the  absolute 
right  to  the  amount  on  deposit  in  the  event  of  her  surviving  him,  it 
must  be  held  that  the  amount  on  deposit  with  Rogers,  Peet  &  Co.  at 
tile  time  of  decedent*s  death  constituted  a  part  of  his  estate,  and  was 
distributable  amot^  the  next  of  kin  in  accordance  with  the  provisions 
of  the  intestate  laws. 

As  the  order  assessing  a  tax  upon  the  estate  provides  for  a  distribu- 
tion of  the  estate  and  a  taxation  of  the  distributive  shares  in  accord- 
ance with  this  decision,  the  order  is  affiriTied. 


(92  Mlac  Rep.  423) 

In  n  BBENNAN. 
(Stirr<^te'8  Gonrt,  Kings  Ooaaty.  November,  1915.) 

Taxation  *=»879 — ^Tbansfeb  Tax — Pbopbbtt  Subjiot — Gift  Intbb  Vivos. 

Where  notice  of  the  trust  form  of  savings  bank  deposits,  made  by  one 
since  deceased,  was  given  to  tlie  beneficiary,  the  trust  became  irrevocable, 
aad  the  transaction  amoonted  to  a  gift  Inter  tItob,  and  the  deposit  was 
tiberefore  not  subject  to  a  transfer  tax. 

[Bd.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  S  1702;  Dec  IMg. 

In  the  matter  of  the  appraisal  under  the  Transfer  Tax  Acts  of  the 
property  of  John  J.  Brennan,  deceased.  From  an  order  affixing  and 
assessing  a  transfer  tax,  the  State  Comptroller  appeals.  Appeal  over- 
ruled. 

Marcus  B.  Campbell,  of  Brooklyn,  for  appellant 
Peter  P.  Smith,  of  Brooklyn  (Joseph  J.  Reiher,  of  Brooklyn,  of 
counsel),  for  respondent. 

KETCHAM,  S.  Is  a  transfer  tax  to  be  imposed  upon  a  transfer 
effected  by  the  depositor  in  a  savings  bank  of  the  de^dent's  money 
in  trust  for  a  person  named  in  the  form  of  the  account? 

The  deposition  of  the  beneficiary  of  the  account,  uncontradicted,  is 

^E»ror  otlur  flaiM  m*  «aiM  toplo  *  KBT-NUUBBR  In  all  JLar-VvrntMnA  Dlsasti  *  Indmr 
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that,  many  times  previous  to  his  death,  the  decedent  stated  to  her 
that  he  had  deposited  such  money  in  said  account  and  that  it  belonged 
to  her.  In  Matter  of  Reed,  89  Misc.  Rep,  632,  154  N.  Y.  Supp. 
247,  Mr.  Surrogate  Ostrander  says  of  a  deposit  upon  which  the  comp- 
troller claimed  a  transfer  tax : 

"The  deposit  made  In  tmst  for  Fred  S.  Glute  by  the  deceased  eeems  to  fall 
within  tbe  role  of  A&itter  of  Totten,  179  N.  Y.  112  [71  N.  B.  748, 70  U  B.  A.  711. 
1  Ann.  Cob.  800],  Matter  of  Pierce.  132  App.  Dtv.  469  [U6  N.  T.  Supp.  816] ; 
Stockert  T.  Dry  Dock  Savings  InstituUon,  155  App.  DIt.  123  [139  N.  T.  Supp. 
986],  and  Hessen  v.  MeKlnley,  155  App.  DIv.  496  [140  N.  T.  Supp.  724],  where  It 
was  held  that  when  notice  of  the  trust  form  of  the  deposit  was  given  to  the 
benefldary  the  trust  became  irrevocable.  The  transaction  amounted  to  a 
gift  inter  vivos,  the  title  passed  at  the  time,  and  the  deposit  was  not  taxable." 

In  the  case  last  cited  the  fact,  which  does  not  appear  in  the  opin- 
ion, was  that,  without  delivery  of  the  book  representing  the  deposit, 
the  decedent  told  the  designated  beneficiary  that  the  deposit  had  been 
made  in  trust  for  her.  The  decision  of  the  learned  surrc^te  is  one 
which  this  court  follows  with  great  respect  and  confidence. 

Appeal  overruled. 


(93  Misc.  Rep.  404) 

In  re  SCHROEDER'S  ESTATE. 
(Surrogate's  C!ourt,  New  York  County.  January  26, 1916.) 
L  ATTOBintT  AND  CLIENT  4=s>74H>  New,  vol.  5  Key-No.  Series — ^Duncs  or  At- 

TOBKET, 

Where  there  was  no  proceeding  in  the  Surrogate's  Court  with  relatloA 
to  an  estate,  and  It  did  not  appear  that  an  attorney  was  the  attorney  for 
the  administrator  in  any  proceeding  therein  peudlDg,  sudb  attorney  can- 
not, on  petition  by  a  claimant  against  the  estate,  be  required  to  reveal  the 
administrator's  address. 

2,  Attoenet  asd  Gldcnt  «=974H,  New,  toL  6  Kej~TXo.  Series— BaunoNSHip 

— ^Psoor. 

The  fact  that  under  the  attorney's  signature  acknowledging  service 
of  the  moving  papers  there  appeared  the  words  "Attorney  for  Adminis- 
trator" in  a  hand  different  from  tliat  of  tbe  attorney  will  not  establish 
that  he  was  the  attomeiy  tor  tbe  administrator. 

In  the  matter  of  the  estate  of  Carrie  B.  Schroeder,  deceased.  Peti- 
tion to  require  Thomas  P.  McKenna,  Esq.,  to  disclose  the  address  of 
the  administrator.  Application  demed. 

Marsh  &  Wever,  of  New  York  Oty,  lor  creditor. 

FOWLER,  S.  [1]  This  is  an  application  for  an  order  directing  an 
attorney  at  law  to  disclose  the  address  of  the  administrator  of  dece- 
dent's estate.  The  petitioner  alleges  that  he  is  a  creditor  of  decedent's 
estate;  that  he  has  endeavored  to  serve  the  administrator  with  an  or- 
der requiring  him  to  file  an  inventory  of  the  estate ;  that  he  has  used 
due  diligence  in  his  efforts  to  make  such  service,  but  that  he  has  been 
unsuccessful  owing  to  the  fact  that  the  administrator's  present  address 
is  unknown  to  him.  The  petitioner  furtlier  alleges  that  he  requested 
Thomas  P.  McKenna,  Esq.,  whom  he  describes  as  attorney  for  the  said 
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administrator,  to  disclose  the  address  of  the  administrator,  biit  that 
he  received  no  reply  from  Mr.  McKenna.  The  petitioner  does  not  al- 
lege that  Thomas  P.  McKenna  is  the  attorney  for  the  administrator 
in  any  proceeding  pending  in  this  court,  nor  does  he  state  facts  which 
would  justify  his  designation  of  Mr.  McKenna  as  attorney  for  the  ad- 
ministrator. As  there  is  no  proceeding  pending  in  this  court  in  rela- 
tion to  the  estate  of  the  decedent,  and  Mr.  McKenna  does  not  appear 
upon  this  application  as  attorney  for  the  administrator,  the  court  can- 
not compel  him  to  disclose  the  address  of  the  administrator.  Walton 
V.  Fairchiid  (City  Ct.  N.  Y.)  4  N,  Y.  Supp,  552;  Matter  of  Malcolm, 
129  App.  Div.  226,  113  N.  Y.  Supp.  666;  Matter  of  Trainor,  146  App. 
Div.  118,  130  N.  Y.  Supp.  682. 

[2]  The  fact  that  the  moving  papers  were  served  on  Mr.  McKenna, 
and  that  immediatdy  under  his  signature  acknowledging  such  service 
there  appear  the  words  "Attorney  for  Edward  E.  Rice,  Administra- 
tor," in  the  handwriting  of  some  other  person,  does  not  constitute  an 
acknowledgment  by  Mr.  McKenna  that  he  is  attorney  for  the  adminis- 
trator and  authorized  to  appear  for  him  on  this  application.  He  may 
be  advising  the  administrator  in  the  ordinary  course  of  administration 
of  the  estate,  but  he  is  not  attorney  for  the  administrator  in  any  pro- 
ceedii^f  pending  in  this  court 
The  application  is  therefore  denied. 


(03  Misc.  Rep.  402) 

In  re  SMARTS  ESTAm 
(Surrogate's  Court.  New  Tork  Clonnty.   Jannaiy  27,  1916.) 

1.  SzxoDTOBS  Aim  AoiUKiBiKAWBs  ^3>S37-— Sau  or  Pbopott  Uhdkb  Svb- 

booate's  Diseotiok — Skbticb  of  NOTtOI. 

Where,  under  Code  Civ.  Proc.  §  26S5,  providing  for  the  sale  of  prop- 
erty under  the  direction  of  the  Surrogate's  Court,  the  surrogate  ordered 
the  notice  required  by  the  section  to  be  given  '"in  such  manner  as  the  sur- 
rogate shall  prescribe,"  to  be  ^ven  by  citation,  It  was  error  to  order  the 
service  thereof  to  be  in  the  manner  prescribed  by  Code  Civ.  Proc.  g§  T96, 
787,  vhl<^  applies  solely  to  papers  served  in  an  action,  the  proceeding 
la  question  being  a  special  proceeding,  and,  service  by  citation  having 
been  selected,  It  must  be  made  in  accordance  with  the  statute  governing 
service  of  citation  (Code  Civ.  Proc.  {}  2S26,  2626),  whose  requirements 
the  somite  has  no  power  to  alter. 

[Ed.  Note.— For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  {8  1397-1409;  Dec  IMg.  «S=>337.] 

2.  Executors  and  Aduinistbatobs  <S=»337 — Sals  or  Pbopebtt — Sbbvxcb  or 

OrrATion — Subboqate's  Jubisdiction. 

Whwe  such  citation  was  served  on  resident  creditors  by  mall  and  on 
nonresident  creditors  by  mall  without  publication,  the  surrogate  did  not 
acquire  jurisdiction  of  the  parties,  since  there  was  no  service  as  pro- 
Tided  by  code  ClT.  Proc  11  2626,  2526,  governing  service  by  dtaUon. 

[Ed.  Note.— For  other  cases,  see  Executors  and  Administrators.  Cent. 
Dig.  SI  1397-1409;  Dec  Dig.  «=»33T.] 
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In  tiie  matter  of  the  estate  of  John  Montgomery  Smart  Proceed- 
ing for  the  sale  of  property  under  the  surrogate's  direction.  Applica- 
tion denied. 

See,  also,  84  Misc.  Rep.  336,  145  N.  Y.  Supp.  838. 

Curtis,  Mallet-Prevost  &  Colt,  of  New  York  City,  for  petituxier. 
Scott,  Newcomb  &  McLoughlin,  of  New  York  City,  for  Constance 
H.  Baldwin. 

FOWLER,  S.  This  is  a  proceeding  under  section  2685  of  the  Code 
of  the  sale  of  property.  The  point  is  as  to  the  sufiliciency  and  regu- 
larity of  the  service  of  process. 

[1]  Section  2685  provides  in  part: 

"If  the  Btirrogate,  In  bis  dlscrettcxi,  entertRlns  the  appllcatl<m,  nottoe  of 
sucb  application  shall  be  given  to  all  persoos  Interested  or  to  such  peraoua  as 
the  surrogate  b;  order  directs  to  have  notice"  and  "in  such  maimer  at  the 
surrogate  thaXl  prescribe." 

This  gives  the  surrogate  wide  latitude  as  to  the  manner  of  service, 
but  in  this  proceeding  before  the  court  the  surrogate  has  fixed  the 
manner  of  service  by  directing  the  issuance  of  a  citation.  Accord- 
ingly, the  manner  of  service  having  been  selected,  the  service  of  the 
process  must  be  made  strictly  in  accordance  with  the  statute  governing 
service  of  citation,  and  the  surrogate  has  no  power  to  alter  in  any  way 
the  requirement  of  such  statute.  Sections  2525  and  2526.  In  this  pro- 
ceeding the  order  directing  the  issuance  of  a  citation  further  provides 
that  it  "be  served  personally  or  by  mail  in  the  manner  prescribed  by 
sections  796  and  797  of  the  Code  of  Civil  Procedure."  Sections  796 
and  797  have  no  application,  for  they  apply  solely  to  papers  served 
in  an  action  (section  3333),  the  proceeding  in  question  before  the  court 
being  a  special  proceeding.  Furthermore,  if  these  sections  had  any 
application  to  a  special  proceeding,  they  would  be  excluded  by  the  pro- 
visions of  sections  2525  land  2526  of  the  Code. 

[2]  Finally,  the  citation  in  this  proceeding  having  been  served  on 
all  creditors  residents  of'  the  state  of  New  York  by  maU,  and  on  cred- 
itors residents  of  other  states  by  mailing,  without  publication,  no  serv- 
ice as  provided  by  the  statute  has  been  made,  and  the  surrc^ate  has 
not  acquired  jurisdiction  of  the  parties.  If  section  2685  were  to  be 
held  to  authorize  such  service,  the  service  of  a  citation  would  become 
a  very  much  less  formal  matter  than  under  the  previous  acts.  Tlie 
service  is  not  sufficient.  In  all  proceedings  begun  by  citation  in  a  court 
which  proceeds  in  rem,  care  must  be  exercised  by  the  surrogate  in  ref- 
erence to  the  service  of  the  citation.  He  has  no  power  to  vary  the 
statute. 

Proceed  accordingly. 


Sup.  Ct)     MBUtOSE  PI.UMBING  CO.  T.  FABAOO  CONST.  CO. 
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HBLBOSB  PLUMBINa  GO.  r.  FABAGO  CONST.  Go!,  Inc. 
(Supreme  Court,  Appellate  Texm,  First  Department  Febmarr  10, 1916.) 

COMPBOMISE  AND  SKTTLBMENT  4=316-^EfFECT. 

Absent  fraud  or  mistake,  acceptance  of  money  by  plaintifl  In  settlement 
of  Its  action  for  damages  for  defendant's  refusal  to  permit  It,  after  part 
performance  of  Its  contract  or  services,  to  complete  tbe  work,  bars  subse- 
quent action  by  It  for  Its  services  under  the  contract  prior  to  the  first 
action. 

[Ed.  Note. — For  other  cases,  see  Compromise  and  Settlement,  Cent  Dig. 
H  54-65;  Dec.  Dig.  «=s>16.] 

Appeal  irom  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  the  Melrose  Plumbing  Company  against  the  Farago  Con- 
struction Company,  Incorporated.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.   Reversed  and  dismissed. 


Argued  January  term,  1916.  before  GUY,  BIJUR,  and  GAVE- 
GAN,  JJ. 


Francis  X.  Mancuso,  of  New  York  City,  for  appellant. 
Bernard  S.  Deutsch,  of  New  York  City  ^uis  Lande,  of  New  York 
City,  of  counsel),  for  respondent 

GUY,  J.  There  were  no  written  {headings  in  this  action,  and  the 
only  pleading,  as  appears  by  the  return,  was  the  defendant's  oral  an- 
swer, "to  wit,  a  general  denial,  a  demand  for  bill  of  particulars,  and 
accord  and  satisfaction."  It  appears  that  the  plaintiff  is  a  domestic 
corporation,  and  that  its  president,  Lundis,  has  been  a  licensed  plumber 
for  several  years,  and  he  testified  that  at  the  request  of  the  defend- 
ant he  put  in  a  sewer  and  water  main  for  a  building  under  construc- 
tion by  the  defendant,  that  he  also  sent  two  sinks,  lead  pipes,  faucets 
and  belts,  and  curb  boxes  to  the  building,  and  that  the  value  of  the 
materials  and  work,  including  the  installation  of  the  main,  the  connect- 
ing of  the  water  from  the  house  adjoining,  and  the  two  sinks  and 
all  the  material  necessary,  was  ^5. 

On  cross-examination  the  same  witness  testified  that  plaintiff  had 
brought  a  prior  action  against  the  defendant,  and  the  complaint  in 
such  prior  action,  put  in  evidence,  alleged  that  plaintiff  had  agreed 
with  the  defendant  to  furnish  certain  plumbing  materials  and  per- 
form certain  work,  labor,  and  services  in  and  about  the  premises  in 
question,  for  which  the  defendant  pr<Knised  and  agreed  to  pay  $2,400, 
made  up,  as  appears  from  plaintiff's  notice  of  lien,  also  put  in  evi- 
dence, of  $75  for  installation  of  water  main  and  $2,325  for  all  plumb- 
ing and  gas-fitting  work ;  and  the  complaint  further  alleged  that  plain- 
tiff had  furnished  and  supplied  certain  materials  and  performed  cer- 
tain work,  labor,  and  services  for  defendant  under  the  agreement,  but 
that  the  defendant  refused  to  permit  the  plaintiff  to  perform  the  con- 
tract, to  plaintiff's  damage  in  tiie  sum  of  $360.  This  prior  action  was 
"settled  and  discontinued,"  on  a  stipulation  signed  by  the  parties;  the 
defendant  paying  the  plaintiff  for  such  settlement  the  sum  of  $50. 

^»Por  otber  oues  we  Nune  topic  *  KBT-NUUBSa  In  aU  K«r-Niunbar*d  OIsmU  4k  IndexM 


167N.T.&— 10 


146 


157  HBW  YORK  aUPPLEMSNT 


(Sup.  Ct. 


The  alleged  contract  for  the  doing  of  the  work  was  an  oral  one,  and 
plaintiff's  president  on  cross-examination  admitted  that  the  lien  was 
filed  to  protect  all  work  that  had  been  done  or  was  to  be  done  for 
the  defendant  including  the  water  main. 

It  thus  appears  that  after  the  perlormance  of  the  work,  to  recover 
for  which  this  suit  is  brought,  plaintiff  had  sued  defendant  for  damages 
for  breach  of  contract,  which  contract  included  the  services  and  ma- 
terials for  which  recovery  is  sought  in  this  action,  and  it  is  clear 
that,  in  the  absence  of  fraud  or  mistake,  the  acceptance  of  $50  in  set- 
tlement of  its  unliquidated  claim  concluded  the  plaintiff  and  required 
a  direction  of  a  verdict  for  the  defendant. 

Judgment  reversed,  with  $30  costs,  and  complaint  dismissed  on  the 
merits,  with  appropriate  costs  in  the  court  below.  All  concur. 


LOBEIJi-ABOBN  AUTO  CO.,  Inc.,  O'OONNOK. 

(Supreme  Court,  Appellate  Term,  First  Department  February  10,  1916.) 

Jddguert  <S=»255 — DisHisaAi.  of  Coupuint — Psopbiktt. 

After  dismissal  of  defendant's  counterclaim,  In  an  action  for  gasoline 
furnished  for  which  liability  was  admitted,  it  was  error  to  dismiss  the 
complaint,  as  judgment  should  bave  been  s^ven  for  plabitUT  for  the 
amount  concededly  due. 

[Ed.  Note.— For  other  casea,  see  Judgment,  Gent  Dig.  f  445 ;  Dea  Dig. 
«s»255.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis' 
trict. 

Action  by  the  Lobell-Abom  Auto  Company,  Incorporated,  against 
Edward  L.  O'Connor.  From  a  judgment  dismissing  the  complaint, 
plaintiff  appeals.  Reversed,  and  judgment  directed  for  plaintiff. 

Argued  January  term,  1916,  before  GUY,  BIJUR,  and  GAVB- 
GAN.  JJ. 

Abram  Goodman,  of  New  York  City,  for  appellant, 
Herman  H.  Levy,  of  New  York  City,  for  respondent. 

BIJUR,  J.  This  action  was  brought  for  gasoline  furnished  by  plain- 
tiff to  defendant  of  the  value  of  $13.20,  liability  for  which  defendant 
admitted.  Upon  the  trial  the  court  dismissed  tiie  complaint,  and  also 
dismissed  the  counterclaim.  When  tJie  cotanterclaim  -  was  dismissed, 
judgment  should  have  been  given  for  plaintiff  for  the  amoimt  con- 
cededly due  it. 

Judgment  reversed,  with  $10  costs  to  appellant,  and  judgment  di- 
rected for  the  plaintifE  for  the  sum  of  $13.20  and  appropriate  costs  in 
the  court  below.   All  concur. 
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(SnpTem«  Ooort,  Appdlate  Term,  Slnt  Department  VAmaiy  10, 1916.) 

OVErroics  and  TTsAaES  «=s»14— Euplotmsnt  Gonibaot— Sfeoiiio  Teru— Gua- 
TCOC — Etidbncb. 

In  an  action  by  a  salesman  to  recover  under  an  unambiguous  contract 
of  employment  for  a  specific  term,  it  was  error  to  permit  tbe  defradant  to 
introduce  evidence  of  a  trade  custom  whereby  salesmen  were  employed 
only  from  year  to  year, 

[Ed.  Note. — For  other  cases,  see  Customs  and  Usages,  CeoL  Dig.  {  29 ; 
Dec.  Dig.  «sS»14.] 

Appeal  from  Municipal  Court;  Borough  of  Manhattan,  Seventh  Dis- 
trict 

Action  by  William  H.  Stevenson  against  Jack  Opoznauer.  From 
a  judgment  for  defendant,  plaintiff  appeals.  Reversed. 

Argued  January  term,  1916,  before  GUY,  BIJUR,  and  GA VE- 
GAN, JJ. 

Mervyn  Wolff,  of  New  York  City  (Benjamin  Jaffe,  of  New  York 
City,  of  counsel),  for  appellant 

Goldsmith,  Rosenthal,  Moik  &  Baum,  of  New  York  City  (Max  Hor- 
owitz, of  New  Yoric  City,  of  counsel),  for  respondent. 

BIJUR,  J.  The  only  question  involved  on  this  appeal  is  whether 
defendant  was  properly  permitted  to  introduce  evidence  of  an  alleged 
custom  of  the  trade  to  employ  salesmen  only  from  year  to  year,  in 
face  of  the  express  imambiguous  contract  testified  to  by  the  plaintiff 
that  he  was  employed  for  a  specified  period.  It  is  not  necessary  to 
dte  authorities  for  the  well-established  rule  that  the  admission  of 
such  evidence  was,  under  the  circumstances,  error  which  prejudiced 
the  plaintiff's  case. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  appel- 
lant to  abide  the  event  All  concur. 


(98  Misc.  Bepw  B73) 


(Saprone  Gonrt,  Trial  Term,  Erie  Comity.  Fetnuary  5, 1916L) 

Stairr  Bailroadb  ^»86 — Cabe — ^Dbobes  or  Cake. 

As  a  street  railway  company  Is  bound  only  to  exercise  ordinary  care 
in  the  construction  of  its  trades,  it  is  not  liable  to  a  traveler,  injured 
because  fbe  wheel  of  bis  vehicle  caught  In  tbe  fn^  of  Its  switch,  notwith- 
standing a  switch  <tf  a  b^terintt^n  could  imve  been  obtained;  theswltch 
In  use  being  in  general  use. 

[Ed.  Note.— XV>r  other  cases,  see  Street  Baitroads,  Cent  Dig.  ||  100, 
178.  183-185,  187;  Dec.  Dig.  «es»8&} 

Action  by  Andrew  H.  Keele  against  the  International  Railway  Com- 
pany. On  motion  for  directed  verdict  notwithstanding  the  verdict  of 
jury  for  plakitiff.  Verdict  for  plaintiff  set  aside,  and  verdict  directed  ■ 
for  defendant. 
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Wm.  Armstrong,  of  New  York  City,  and  Charles  W.  Sickmon,  of 
Buffalo,  for  plaintiff. 

Norton,  Penney,  Spring  &  Moore,  of  Buffalo  (Dana  h.  Spring,  of 
Buffalo,  of  counsel),  for  defendant. 

TAYLOR,  J.  The  action  is  for  damages  on  account  of  personal  in- 
juries claimed  to  have  been  caused  by  the  negligence  of  the  defendant. 
The  plaintiff  was  injured  because  a  wheel  of  a  wagon  in  which  he  was 
seated  was  drawn  into  a  V-shaped  switch  opening,' thereby  causing 
plaintiff  to  be  thrown  violently  to  the  ground.  At  the  close  of  the  testi- 
mony decision  was  reserved  on  the  motion  of  the  defendant  for  direc- 
tion of  a  verdict  in  its  favor,  and  on  this  motion  counsel  have  filed 
briefs. 

There  was  no  complaint  in  this  case  as  to  the  manner  of  installing 
or  operating  this  switch,  nor  as  to  its  state  of  repair.  The  plaintiff's 
objections  were  directed  solely  toward  the  construction  of  the  switch 
and  the  physical  relations  of  its  parts  with  each  oUier,  particularly 
when  the  switch  was  adjusted  for  turning  cars  around  a  curve  off  the 
main  straight  track.  As  to  this  the  claim  is  that  the  construction  was 
a  dangerous  one,  in  that  ordinary  wagon  wheels  would  easily  become 
wedged  into  the  opening,  and  that  reasonable  care  would  have  resulted 
in  a  construction  just  as  efficient  which  would  render  travel  by  vehicles 
safe. 

The  jury  was  allowed  by  the  court  in  its  charge  to  find  the  defend- 
ant negligent,  even  though  it  were  found  to  have  chosen  and  procured 

this  type  of  switch  from  a  representative  manufacturer,  a  type  of 
switch  not  only  in  general  use,  but  in  practically  universal  use ;  this 
authority  having  been  given  to  the  jury  because  of  testimony  that,  al- 
though switches  were  articles  usually  and  almost  invariably  purchased 
by  street  railway  companies  from  manufacturers  thereof,  it  was  prac- 
tical and  reasonable  for  the  railway  people,  by  furnishing  special  de- 
signs, to  procure  a  type  of  switch  which  would  msure  a  far  greater  de- 
gree of  safety  to  vehicle  drivers. 

The  disposition  of  this  motion  turns  upon  the  correctness  or  incor- 
rectness of  tlie  portion  of  the  charge  just  mentioned  and  of  the  ver- 
dict based  thereon.  We  are  all  familiar  with  the  line  of  master  and 
servant  cases  wherein  the  rule  is  laid  down  that,  wKen  a  master  fur- 
nishes implements  for  his  servant  to  use  in  ordinary  work  involving 
no  especial  hazard,  the  master  meets  the  full  legal  obligation  resting 
upon  him  when  he  takes  reasonable  care  to  secure  from  reputable  man- 
ufacturers implements  of  a  standard  make  and  in  general  use  for  the 
particular  purpose.  Does  the  relation  existing  between  a  street  rail- 
way company  and  the  traveling  public  differ  from  that  existing  be- 
tween a  master  and  his  servant  to  any  extent,  such  that  greater  care 
would  be  required  of  the  street  railway  company  as  to  a  style  of  rail- 
way switch  selected  and  used  than  that  required  of  the  master?  Ordi- 
nary care  is  the  rule  in  either  case,  and  nothing  beyond  that. 

Plaintiff's  able  counsel  argue  that  one  person  may  not  wantonly  or 
recklessly  or  carelessly  furnish  to  another  for  his  use  an  implement  or 
a  physical  situatifKi  which  is  clearly  dangerous  and  thai  rest  in  se- 


Sup.Ct) 


0EB80N  V.  DMTBBPBISX  TINWABB  OO. 


U9 


curity  behind  a  claim  that  the  article  is  standard.  In  this  counsel  are 
undoubtedly  correct.  But  this  argument  would  apply  to  a  master  and 
servant  relation,  as  well  as  to  the  case  at  bar.  The  rule  laid  down  in 
the  master  and  servant  cases  does  not  comprehend  implements  or  situ- 
ations the  dangerous  character  of  which  might  be  ascertained  by  rea- 
sonable observation  or  care ;  but,  as  I  say,  it  applies  to  tools,  occupa- 
tions, and  situations  which  may  be  called  ordinary — that  is,  those  at- 
tended by  no  particular  hazard  which  is  readily  observable. 

I  caimot  see  that  any  situation  particularly  hazardous  to  vehicles  and 
readily  observable  as  such  was  caused  by  the  installation  and  use  of 
such  a  switch  as  that  here  involved.  Therefore,  no  negligence  being 
claimed  as  to  repair  or  operation,  the  above-mentioiied  master  and 
servant  rule  applies,  and  I  set  aside  the  verdict  of  the  jury  as  being 
contrary  to  law,  and  direct  a  verdict  for  defendant  of  no  cause  of  ac- 
tion. 


(Supreme  Court,  Appellate  Term,  First  Department    February  1,  1A16.) 

Courts  <^=>189 — Munioipal  Coubih — ^Pleading — Suiticienct. 

A  set-off  need  not  be  pleaded  In  terms,  but  It  Is  suflldent  if  tbe  facts  al- 
leged apprise  the  plaintiff  of  the  Issues,  under  the  literal  rules  for  con- 
struction of  pleadings  In  the  Municipal  Court 

IBa.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  gS  409,  412,  413,  429, 
468 ;  Dee.  Dig.  «=»189.1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  Josg)h  Gerson  against  the  Enterprise  Tinware  Company, 
Incorporated.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Modified  and  affirmed. 

Argued  November  term,  1915,  before  LEHMAN,  BITUR,  and 
FINGH,  JJ. 

Henry  W.  Fried,  of  New  York  City,  for  appellant 
Harold  S.  Fleischer,  of  New  York  City  (Louis  Rosenberg,  of  New 
York  City,  of  counsel),  for  respondent. 

LEHMAN,  J.  The  plaintiff  has  recovered  a  Judgment  for  a  breach 
of  an  alleged  oral  agreement  to  employ  him  for  one  year.  The  de- 
fendant contends  upon  this  appeal  that  the  verdict  of  the  jury  is  en- 
tirely contrary  to  the  weight  of  evidence.  The  evidence  produced 
by  the  plaintiff  undoubtedly  made  out  a  prima  facie  case,  and  I  do  not 
think  that  his  story  is  so  improbable  as  to  justify  the  court  in  inter- 
fering with  the  verdict  of  the  jiny  based  on  this  evidence,  and  I  find 
no  errors  in  the  rulings  of  the  trial  justice  whidi  could  have  affected 
the  decision  of  the  jury. 

It  appears,  however,  that  the  defendant  attempted  to  introduce  in 
evidence  as  a  set-off  a  judgment  for  the  sum  of  $69.24  entered  upon 
a  dismissal  of  the  complaint  in  the  City  Court  The  trial  judge  ex- 
cluded this  evidence  on  the  ground  that  no  set-off  was  pleaded.  The 
answer  does  set  forth  this  judgment  and  that  it  is  still  unpaid.  While 
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the  answer  does  not  denommate  the  statement  of  facts  as  a  set-oiF 
or  counterclaim,  it  certainly  gave  notice  to  the  plaintiff  of  the  issues 
he  was  expected  to  meet,  and  under  the  liberal  rules  in  regard  to  the 
construction  of  pleadings  which  prevail  in  the  Municipal  Court  the 
defendant  was  entitled  to  show  the  facts  pleaded  and  to  have  this 
judgment  set  off  against  the  plaintiff's  judgment  It  follows  that  the 
judgment  should  bt  modified,  by  deducting  the  sum  of  $69.24,  and, 
as  modified,  affirmed,  without  costs  on  this  appeal. 

Ju(^[ment  modified,  by  reducing  the  same  to  the  sum  of  $180.76 
damages,  with  appropriate  costs  in  the  court  below,  and,  as  thus  modi- 
fied, affixined,  widiout  costs  of  appeal  to  either  party.  All  concur. 


(Sopmne  Gonrfc,  Appellate  Dtvldmi,  Fourtb  Department.  Januaiy  12,  1910.) 

1.  Appeal  and  Bbbob  «=>216— Soopb  of  Bkvibw— Pbeskbtatxoh  of  Excep- 

tions. 

Where  defendant  failed  to  except  to  the  charge  as  given,  and  made  no 
request  to  charge  otherwise,  he  could  not  raise  the  question  of  the  pro- 
priety of  the  instruction  given  for  the  first  time  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Dec.  Dig.  ^>216; 
Trial,  Cent.  Dig.  3S  627-e41.] 

2.  Saijcs  <©=>442 — Wabrantibb — Bbbach — ^Measusb  of  Dauaoeb. 

The  measure  of  damages  for  breach  of  a  warranty  In  selling  fruit 
trees  is  the  difference  between  the  value  of  the  farm  at  the  date  when  the 
breach  was  discovered  and  Its  value  as  It  would  have  been  had  the  trees 
been  as  warranted. 

Note.— For  other  caaea,  see  Sales,  Cent  Dig.  i|  1284-1301;  Dec. 
Dig.  «©=>442.] 

Appeal  from  Trial  Term,  Monroe  County. 

Action  by  Clarence  S.  Lunt  against  the  Brown  Bros.  Company. 
From  a  judgment  for  plaintiff,  and  an  order  denying  defendant's  mo- 
tion to  set  aside  the  verdict  and  for  a  new  trial  on  ^e  minutes  of  flic 
court,  defendant  appeals.   Judgment  and  order  affirmed. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

George  S.  McMillan  and  Lewis,  McKay,  McMillan  &  Bown,  all  of 
Rochester,  for  appellant. 

George  S.  Van  Schaick,  of  Rochester,  for  respondent 

PER  CURIAM.  Appellant  complains  only  of  the  rule  for  the  meas- 
ure of  damages  adopted  by  the  trial  court.  Plaintiff,  a  farmer,  desir- 
ing to  set  out  young  trees  for  an  orchard,  purchased  from  defendant^ 
a  grower  of  nursery  stock,  a  quantity  of  young  Baldwin  apple  trees 
for  that  purpose.  The  trees  were  delivered  represented  to  be  of  that 
variety.  Whether  they  were  such  could  not  be  discovered  by  plaintiff 
on  inspection  of  the  trees  delivered,  or  until  they  began  to  bear  fruit. 
Some  four  or  five  years  after  the  trees  were  set  out  it  was  discovered, 
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when  they  began  to  hear  fruit,  that  they  were  not  Baldwin  apple  trees, 
but  were  trees  of  an  inferior  variety. 

[1]  The  jury  were  instructed  that  there  was  an  implied  warranty  by 
defendant  that  the  trees  delivered  were  Baldwin  apple  trees,  and  that, 
if  they  were  not,  there  was  a  breach  of  the  warranty,  for  which  plain- 
tiff could  recover  damages.  No  exception  was  taken  by  defendant's 
counsel  to  these  instructions.  He  urges  now  that  the  failure  of  defend- 
ant to  deliver  Baldwin  apple  trees  as  agreed  was  a  breach  of  contract 
or  failure  to  perform  the  contract,  and  not  a  breach  of  warranty.  We 
think  appellant  is  not  in  a  position  to  raise  the  question  here,  in  the  ab- 
sence of  an  exception  to  the  charge  as  made,  and  since  no  request  was 
made  to  charge  otherwise.  We  are  not  called  upon,  therefore,  to  de- 
cide whetfier  the  rule  for  the  measure  of  damages  is  different  as  be- 
tween a  breach  of  warranty  and  a  breach  of  contract 

[2]  Plaintiff  sought  to  prove  as  the  proper  measure  of  damages  the 
difference  between  the  value  of  his  farm  as  it  was  at  the  time  he  dis- 
covered that  the  trees  were  not  Baldwin  apple  trees  and  the  value  as 
it  would  have  been  had  the  trees  b«n  of  that  variety.  The  court  ex- 
cluded the  evidence  on  the  objection  of  defendant's  counsel.  The  rule 
for  measuring  plaintiff's  damages  adopted  by  the  trial  court  was  the 
difference  between  the  value  of  the  trees  at  the  commencement  of  the 
action  as  they  were  and  as  they  would  have  been  had  they  been  Bald- 
win apple  trees,  ^d  plaintiff  gave  evidence  as  to  this  difference  in 
value.  We  think  the  measure  of  plaintiff's  damages  is  the  difference 
between  the  value  of  the  farm  as  it  was  and  as  it  would  have  been  had 
the  trees  been  Baldwin  apple  trees,  and  plaintiff  should  have  been  al- 
lowed to  give  the  testimony  offered  on  that  theory;  but  we  are  ^so  of 
opinion  that  the  rule  adopted  by  the  trial  judge  has  led  to  the  same 
result,  inasmudi  as  the  witnesses  who  testified  to  the  value  of  the  trees 
as  they  were  and  as  they  would  have  been  if  Baldwin  apple  trees  placed 
their  value  upon  the  trees  as  they  stood  in  the  ground  for  use  as  an 
orchard,  and  so,  in  effect,  gave  the  amount  which  the  trees  added  to  or 
reduced  the  value  of  the  farm. 

We  find  no  error  which  would  justify  a  reversal  of  the  judgment. 
Judgment  and  order  appealed  from  affirmed,  with  costs. 


(83  Mlae.  Bep.  887) 

MAZURAjnS  T.  MAKNAWYCE  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    January,  1916.) 

1.  AasocuTioNs  ®=»20 — Paeties  <s»95 — AcxioNa  Agaihst — Statdtes.  ^ 
Under  Code  Civ.  Proc.  {  1919,  providing  that  an  action  may  be  main- 
tained against  the  president  or  treasurer  of  an  unincorporated  associa- 
tion on  any  cause  of  action  for  or  upon  which  plaintlfif  may  maintain 
an  action  against  all  the  associates  by  reason  of  their  joint  or  common 
Interest,  an  action  cannot  be  brought  against  both  the  president  and, 
treasurer  of  the  association,  though  on  objection  the  defect  in  maktajr 
them  both  parties  defendant  might  be  cured  1^  amendment  on  leave  ob- 
tained at  Spedal  Term. 

[Ed.  Not&— For  other  cases,  see  Associations,  Cent  Dig.  8|  86-48 ;  Dec. 
Dig.  «=s20;  Parties,  Cent.  Dig.  8S  160-166;  Dec.  Dig.  «=»95.] 
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2.  Assault  and  Batikbt  ^olS— Action — Parties. 

Plaintiff,  assaulted  by  members  of  an  unincorporated  assodatlou, 
migbt  maintain  on  action  Individually  against  the  members  who  assault- 
ed talm,  as  they  are  J(^t  tort-feasors,  and  each  and  all  llaUe  for  the  in- 
Jury  d(me. 

[ICd.  Note.— For  otber  cases,  see  Assault  and  Battray,  Cent  Dig.  IS  17> 
18 ;  Dea  Dig.  «s>l&] 

3.  Absoozatioks  ^»20— Action  Against— PABTiBB—PzuDnvo. 

Code  Civ.  Proc  {  1910,  provides  that  an  action  may  be  maintained 

against  th&  president  or  treasurer  of  an  unlncorijorated  a^oclatlon  on 
any  cause  of  action  for  which  plaintiff  might  maintain  an  action  against 
all  the  associates  by  reason  of  their  joint  or  common  Interest  or  their 
Joint  or  several  liability.  Section  1921  provides  that,  when  the  Judgment 
is  for  a  sum  of  money,  an  execution  thereon  must  require  satisfaction 
out  of  any  personal  or  real  property  belongiug  to  the  association,  or  own- 
ed Jointly  or  In  common  by  all  its  members.  Section  1922  provides  that, 
where  an  action  has  been  brought  against  an  officer,  another  action  for 
the  same  cause  shall  not  be  brought  against  the  members  of  the  associa- 
tion until  return  of  execution  wholly  or  partly  satisfied,  and  that,  after 
such  retnm,  an  actltm  may  be  maintained  as  If  the  first  action  had  not 
been  brought;  and  section  1923  permits  the  plaintiff  In  the  first  Instance 
to  bring  his  action  against  all  the  members  of  the  association.  Held, 
that  an  action  far  assault  by  the  members  and  agents  of  an  unincorpo- 
rated association,  brought  against  Its  president  and  treasurer,  could  not 
be  maintained  without  charging  that  the  assault  was  committed  by  all 
Its  members  through  the  association. 

[Bd.  Note.— £\>r  other  cases,  see  Associations,  Cent.  Dig.  SS  36-43 ;  Dec. 
Dig.  «s>20.] 

Action  by  Frank  Mazurajtis,  also  known  as  Frank  Mozuris,  against 
John  Maknawyce,  as  president,  and  Styaponas  Karvjalis,  as  treasurer, 
of  Local  Union  No.  54  of  the  Union  Garment  Workers  of  America, 
a  voluntary  association  composed  of  more  than  seven  members.  On 
motion  by  defendant  for  judgment  on  the  pleadings,  dismissing  the 
complaint    Motion  granted,  with  leave  to  amend. 

Meyer  London,  of  New  York  City,  for  the  motion. 
D.  W.  Steele,  Jr.,  of  New  York  City,  opposed. 

GIEGERICH,  J.  The  action  is  against  the  president  and  treasurer 
of  an  unincorporated  association  consisting  of  seven  or  more  persons 
to  recover  damages  for  an  assault  and  battery.  The  complaint,  so  far 
as  material  to  tlie  questions  under  consideration,  alleges  that  at  the 
time  of  the  alleged  assault  and  battery  many  tailors  within  the  city  of 
New  York  were  on  strike,  and  that  many  members  of  the  defendant 
organization  were  strikers  and  participated  in  said  strike;  that  the 
plaintiff  was  not  one  of  the  strikers,  nor  in  s3Tnpathy  with  the  strike; 
and  "that  he  was  assaulted,  beaten,  bruised,  and  wounded  by  members 
of  the  defendant  organization,  its  agents  and  servants.'^  The  com- 
plaint prays  for  "juc^pnent  against  tlie  defendant  and  its  several 
members"  for  a  specified  sum,  and  "that  the  clerk  of  the  county  of 
New  York  be  authorized  and  directed  to  issue  an  execution  against 
the  person  of  ail  the  members  of  the  defendant  organization."  The 
defendants  have  moved  for  judgment  on  the  pleadii^  dismissing  the 
complaint. 
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[  1  ]  The  defendants'  counsel  urges  that  the  complaint  is  insufficient 
because  both  the  president  and  the  treasurer  of  the  association  have 
been  sued.  Section  1919  of  the  Code  of  Civil  Procedure,  so  far  as 
ai^licable,  provides: 

''An  action  or  special  proceeding  may  be  maintained  against  the  president 
or  treasarer  of  Bnch  an  associatton  to  recover  any  propaly,  or  upon  any 
cause  of  action  tx  or  upon  whlcb  tbe  plaintiff  may  maintain  audi  an  action  or 
special  proceeding,  against  all  tbe  assoclatea,  by  reasw  of  their  interest,  or 
ownership  or  claim  of  ownership  therein,  ^ther  Jointly  or  in  common,  or 
their  liability  therefor,  either  Jointly  or  aererally." 

It  will  be  seen  from  a  reading  of  these  provisions  that  the  action 
may  be  maintained  against  the  president  or  treasurer  of  the  associa- 
tion. It  cannot  be  brought  against  both,  as  is  attempted  in  this  case. 
Schmidt  v.  Gunther,  5  Daly,  452.  In  the  case  just  cited  the  action 
was  brou^t  against  the  president,  treasurer,  and  secretary  of  the  as- 
sociaticm,  and  it  was  held  that  Uie  action  was  improperly  brought, 
l^e  court  in  that  case  said  (page  453) : 

"The  statute  has  provided  that  such  an  association  may  be  sued  in  the 
name  of  the  president  or  treasurer  for  the  time  being.  Laws  of  1S49,  c.  258. 
•  •  •  If  the  action  is  brought  under  the  statute,  It  should  he  brought  in 
tbe  mode  provided  by  the  statute;  that  is  against  the  president  or  the  treas- 
arer." 

The  court  further  said  on  the  same  page  that  where  objection  is 
made  on  the  trial,  and  the  party  is  advised  of  the  defect,  the  court  be- 
low has  ample  power  to  allow  an  amendment  of  the  proceeding,  or,  if 
no  such  objection  is  taken  in  the  court  below,  the  General  Term  could 
VLpon  appeal  amend  the  proceeding  so  as  to  conform  it  to  the  proof. 
Applying  that  rule,  the  fault  in  making  both  the  president  and  treas- 
urer of  the  defendant  association  parties  to  this  action  may  be  cured 
by  amendment  on  leave  obtained  at  Special  Term. 

[2,  3]  The  defendants'  counsel  further  insists  that  this  action  can- 
not be  maintained  against  the  defendant  association.  The  plaintiff 
could  have  brought  an  action  individually  against  the  members  who 
assaulted  him,  for  they  are  joint  tort-feasors,  and  for  whatever  injury 
th^  have  done  each  and  all  are  liable.  Green  v.  Davies,  83  App.  Div. 
216,  217,  82  N.  Y.  Supp.  54.  He  has  seen  fit,  however,  to  bring  an 
action  under  section  1919  of  the  Code  of  Civil  Procedure  against  offi- 
cers of  the  defendant  association,  apparently  in  order  to  reach  its 
property  for  the  satisfaction  of  any  judgment  he  may  recover,  rather 
than  take  any  chance  of  failure  in  the  first  instance  to  collect  any 
judgment  he  might  obtain  against  individual  members.  Having  thus 
elected  to  brinj^  the  action  under  such  section,  he  must  accept  and 
observe  the  limitations  imposed  by  its  provisions.  Hiese  are  clearly 
stated  in  the  opinion  of  the  court  in  McCabe  v.  Goodfellow,  133  N. 
Y.  89,  92,  93,  30  N.  E.  728,  729  [17  L.  R.  A.  204],  in  the  following 
language: 

"The  plaintiff  must  allege  and  prove,  and  the  court  must  find,  that  all  the 
members  of  tbe  association  were  liable,  either  Jcdntly  or  aeverally,  to  pay  the 
plalntfS  tbe  amoui^  ot  bis  claloL" 
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Ample  reasons  for  such  requirements  are  to  be  found  in  the  subse- 
quent provisions  of  the  Code.  Section  1921  provides  that  when  such 
a  judgment  is  for  a  sum  of  money  an  execution  issued  thereupon  must 
require  the  sheriff  to  satisfy  the  same  out  of  any  personal  or  real 
property  belonging  to  the  association,  or  owned  jointly  or  in  common 
by  all  the  members  thereof.  Section  1922,  among  other  things,  pro- 
vides that  where  an  action  has  been  brought  against  an  officer,  as 
prescribed  in  section  1919,  another  action  for  the  same  cause  shall  not 
be  brought  against  the  members  of  the  association,  or  any  of  them, 
until  judgment  and  issue  and  return  of  execution  wholly  or  partly 
satisfied  in  such  action  under  section  1919,  but  that  after  such  return 
of  execution  an  action  may  be  maintained  as  if  the  first  action  had  not 
been  brought.  Section  1923  provides  that  the  plaintiff  may,  in  the 
first  instance,  bring  his  action  against  all  the  members  of  the  associa- 
tion. The  requirement  stated  in  the  case  last  cited  was  reiterated  in 
the  recent  case  of  Schouten  v.  Alpine,  215  N.  Y.  225,  109  N.  E.  244. 
There  the  plaintiff,  a  journeyman  plumber,  was  expelled  from  a  local 
labor  union,  and  he  appealed  to  the  executive  board  of  the  United 
Association,  which  confirmed  the  action  taken  by  the  local  union.  The 
plaintiff  thereupon  brought  an  action  against  the  president  of  the 
United  Association,  alleging  that  he  was  illegally  expelled  from  mem- 
bership. A  verdict  was  rendered  in  favor  of  the  plaintiff,  and  the 
judgment  entered  thereon  was  modified,  and  affirmed,  as  modified,  by 
the  Appellate  Division.  Upon  appeal  to  the  Court  of  Appeals  it  was 
held  that  the  National  Association  was  not  liable,  the  court  saying 
(page  232  of  215  N.  Y.,  page  246  of  109  N.  E.) : 

"This  action  is  sought  to  be  maintained  under  section  1919  of  the  0>de  of 
Civil  Procedure.  The  trovlalons  of  this  section,  however.  In  an  action  against 
an  unincorporated  association,  are  limited  to  a  cause  of  action  for  which  the 
plaintiff  might  maintain  an  action  against  all  the  associates  by  reason  of  their 
liability  therefor  either  Jointly  or  severally,  and  in  the  event  of  a  recovery 
BBtlsfaction  is  to  be  made  tinder  subsequent  prov^ona  of  the  Code  out  of 
personal  property  belonging  to  the  association,  or  owned  jointly  or  In  common 
by  all  the  members  thereof.  It  la  essential,  therefore,  to  a  rl^ht  of  recovery 
in  snch  a  case  that  the  cause  of  action  was  one  for  which  an  action  might  be 
maintained  against  the  30,000  members  of  the  United  Association,  and  for 
this  reason  we  do  not  agree  that  this  action  is  maintainable  in  Its  present 
form.   MJcCabe  v.  Goodfellow,  133  N.  T.  89  [30  N.  E,  728,  17  I*  R.  A.  204]." 

The  plaintiff  cites  the  case  of  Garside  v.  Hollywood,  88  Misc.  Rep. 
311,  150  N.  Y.  Supp.  647,  where  a  temporary  injunction  against  a  local 
labor  union  and  certain  individual  defendants  was  granted.  It  does 
not  appear,  however,  that  that  case  involved  the  question  of  the  right 
to  maintain  an  action  against  the  president  or  treasurer  of  an  unin- 
corporated association  for  a  tort  committed  by  its  members  through 
the  association.  So  far  as  I  can  gather  from  the  opinion  in  that  case, 
only  the  plaintiff's  right  to  maintain  the  action  was  discussed ;  it  ap- 
pearing that  the  action  affected  the  civil  rights  and  interests  of  all  the 
members  of  the  plaintiff's  unincorporated  association. 

In  Rourke  v.  Elk  Drug  Co.,  75  App.  Div.  145,  77  N.  Y.  Supp.  373, 
the  right  to  maintain  an  action  under  section  1919  of  the  Code  of  Civil 
Procedure  against  the  president  or  treasurer  of  an  unincorporated  as- 
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sociation  for  a  tort  committed  by  all  the  members  actu^  through  the 
association  was  upheld.  There  me  cnnplaint  alleged  a  clear  cause  of 
action  against  each  of  the  defendants  to  ruin  the  plaintiff's  business; 
it  being  therein  charged  that  all  the  members  of  the  association  entered 
into  a  conspiracy  to  accomplish  that  end.  The  court,  in  passing  upon 
the  sufficiency  of  the  complaint  as  against  the  association,  at  page 
147  of  75  App.  Div.,  at  page  374  of  77  N.  Y.  Supp.,  said : 

"By  the  allegation  of  the  ccmiplalnt  all  the  members  of  that  association  are 
severally  liable,  and  a  judgment  taken  against  tbe  president  Is  good  against 
tbe  property  of  the  association  only.  The  president  cannot  be  held  on  a  body 
execution,  though  the  action  be  in  tort.  An  action  In  tort,  however,  may,  I 
think,  be  maintained  against  the  association  as  such,  where  all  tbe  members 
are  cbatsed  wltb  committing  tbe  wrong  througb  the  assodatlcaL" 

A  conspiracy  is  not  charged  in  the  case  at  bar,  nor  is  it  claimed  that 
all  the  memb^s  of  the  defendant  association  participated  in  the  as- 
sault and  battei^f  or  that  all  of  them  had  anything  to  do  with  it,  or 
that  they  procured  the  same  to  be  committed  throi^  the  association, 
or  in  any  way  ratified  the  tmlawful  act  complained  oi.  That  the  plain- 
tiff did  not  intend  to  charge  all  the  members  with  participation  in  the 
wrongful  act  is  apparent  from  preceding  allegations  of  the  complaint, 
which  state  that  "many"  members  of  the  association  were  strikers 
and  participated  in  the  strike.  My  conclusion  is  that  this  action  can- 
not be  maintained  in  its  present  form,  because  the  complaint  does  not 
allege  that  the  wrong  complained  of  was  committed  by  all  the  mem- 
bers through  the  association. 

The  moti(Ki  is  therefore  granted,  with  $10  costs,  with  leave  to  the 
plaintiff  to  amend  his  complaint  wi&in  20  days  upon  payment  of  such 
costs.  Settle  order  on  notice. 


(Supreme  Court,  Appellate  Division,  Second  Department   January  28,  1916.) 

1.  Bankbuptct  <&='302 — Action  bt  Bankrupt — Deexnsbs. 

In  view  of  the  gravity  of  concealment  of  assets,  the  state  conrts,  in 
an  action  by  a  former  bankrupt,  should  on  discovery  allow  defendant  to 
amend  its  answer,  to  show  that  the  cause  of  action  had  passed  to  the 
bankrapt's  trustee. 

[Ed.  Note.— For  other  cases,  se  Bankruptcy,  Cent  Dig.  §{  456,  4S7; 
Dec.  Dig.  «=»302.] 

2.  Pleading  <S=s>245 — Amndment — Laches. 

In  an  action  by  a  former  bankrupt,  the  fact  that  Its  bankruptcy  had 
appeared  on  the  pages  of  the  defendant  newspaper  does  not  show  tbe 
company  was  guilty  of  laches  in  falling  in  the  first  instance  to  aver  that 
the  cause  of  action  had  passed  to  the  trustee,  so  as  to  prednde  it  from 
settliug  np  such  fact  by  amendment  to  Its  answer. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  {{  685,  653-675 ; 
Dec  Dig.  «»245.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Thomas  F.  Nevins  against  the  Brooklyn  Citizen.  From 
an  order  grantii^  leave  to  defendant  to  serve  an  amended  answer, 
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setting  up  as  a  defense  and  counterclaim  that  the  tide  to  the  caUse  of 
action  passed  to  plaintiff's  trustee  in  liankruptcy,  and  from  such  order 

as  resettled,  plaintiff  appeals.  Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS.  CARR,  RICH,  and 
PUTNAM,  JJ. 

Michael  M.  Helfgott,  of  Brooklyn  (J.  Herbert  Watson,  of  Brook- 
lyn, and  Thornton  J.  Theall,  of  New  York  City,  on  the  brief),  for  ap- 
pellant. 

John  F.  Clarke,  of  Brooklyn  (Peter  P.  Smith,  of  Brooklyn,  on  the 
brief),  for  respondent 

PER  CURIAM.  [1,  2]  The  Special  Term,  in  its  discretion,  im- 
posed costs  before  and  after  notice  of  trial,  with  a  sii^le  term  fee  as  a 
condition  of  granting  leave  to  amend  ^e  answer,  so  as  to  set  up  as  a 
defense  that  plaintiff  had  no  title  to  the  cause  of  action  by  reason  of 
his  bankruptcy,  and  the  appointment  of  a  trustee,  with  two  counter- 
claims for  money  paid  on  the  faith  of  plaintiff's  title.  Considering 
the  gravity  of  a  bankrupt's  concealment  of  assets  (Bankr.  Act  July  1, 
1898,  c.  541,  §  29b  [1],  30  Stat.  554  [U.  S.  Comp.  St.  §  9613]  ;  U.  S.  v. 
Rhodes  [D.  C.]  212  Fed.  513),  the  state  court  ^ould  not  aid  a  former 
bankrupt  in  sumg  upon  a  cause  of  action  which  of  right  belonged  to 
the  trustee  for  the  benefit  of  creditors.  The  fact  that  in  1901  this  bank- 
ruptcy was  a  matter  of  public  news,  and  was  the  subject  of  journal- 
istic comment  in  defendant's  issues,  did  not  charge  defendant's  motion 
with  laches.  When  the  plaintiff's  testimony  brou^t  out  that,  at  the 
time  of  his  bankruptcy,  plaintiff  owned  these  certificates,  defendant 
promptly  moved  to  set  this  up. 

The  orders  appealed  from,  therefore,  are  affirmed,  with  $10  costs 
and  disbursements. 


(93  Misc.  Bep.  203} 

BAXTER  T.  DE  KAT. 

(Supreme  Coort,  Equity  Term,  Cattaraugus  CJounty.   January,  1916.) 

1.  Landlord  and  Tenant  <8=s92 — Lease — Option  to  Pubchase — Waivbe. 

Plaintiff  leased  defendant  a  building  and  premises,  the  description  be- 
ing "one  large  frame,  two-story  building  ♦  •  •  and  the  land  adja* 
cent  thereto,  being  the  land  on  which  the  building  stands,  and  being 
all  the  land  between  the  pond  on  the  «ist  and  the  Clean  creek  on  the 
west"  The  land  was  an  embankment,  the  sides  of  which  sloped  to  the 
XxmA  level  on  one  side  and  the  creek  level  on  the  otber;  there  being  etrlps 
of  land  which  plaintiff  did  not  own,  between  the  face  of  the  embankment 
and  the  creek  on  the  one  side,  and  between  the  opposite  face  and  the  pond 
on  the  other.  The  lease  gave  defendant  an  option  to  purchase  the 
premises  at  any  time  during  the  term.  On  the  day  the  lease  expired  de- 
fendant notified  plaintiff  that  he  would  neither  lease  for  another  year 
nor  exercise  the  option,  but  would  occupy  as  a  tenant  for  another  month 
at  the  same  rent,  whereupon  plaintiff  offered  the  land  for  sale  to  tbe  city 
of  Olean,  to  be  accepted  within  eight  days.  During  that  period  defend- 
ant served  plaintlfl  with  notice  of  an  election  to  exercise  the  option. 
Some  months  thereafter,  the  dty  having  failed  to  purchase,  plaintiff 
tendered  a  deed  of  the  premises  to  defendant  and  demanded  the  option 
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price ;  but  defendant  refused  to  accept  until  plaintiff  should  tnrnlsli  good 
title  to  the  strips  below  the  embankment  Plaintiff  then  demanded  posses- 
sion, and  npon  defendant's  refusal  to  vacate  brought  ejectment,  to  which 
defendant  answered  lawful  posseselon  under  a  contract  to  purchase,  and 
demanded  apeciflc  performance  or  damages  in.  lieu.  JSTefd  that,  plaintiff 
taaTing  relied  <m  defendant's  waiver  of  bis  (Vtlcm  by  g^Tlng  an  option  to 
the  dty,  defendant  was  estopped  from  thereafter  exercising  such  waived 
opticm. 

[Ed.  Note.— For  other  cases,  see  landlord  and  O^nant,  Cent.  Dig.  H  290- 
294;  De&  Dig.  «3>92.] 

2.  Lajiplobd  AHn  Iteif aht  laAas— Pdxohask  OFnon— Waiteb— New 
OinEB — Bmct. 

Plaintiff's  tender  of  the  deed  to  defendant  several  months  after  the 

city's  failure  to  purchase  was  not  a  recognition  and  reinstatement  of  de- 
fendant's waived  option,  but  was  a  new  and  Independent  offer  to  eell, 
wblch,  being  without  consideration  and  not  accepted  by  defendant,  did 
not  const!  tnte  a  contract  for  the  sale  of  such  land. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  {{  290- 
294;  Dec.  Dig.  <S=»92.] 

8.  L&noLOBD  AND  Tbnant  <8=>92 — Lkabe — Purchase  Option — ^Dbsobtption— 

CONSTKUOnOR. 

There  being  a  recital  In  such  lease  that  the  building  was  to  be  used  by 
defendant  for  the  manufacture  of  emery  wheels  and  razor  hones,  for 
which  tiiere  could  be  no  need  of  the  strips  below  the  enbankment,  and 
defendant  knowing  when  he  accepted  the  lease  tliat  plaintiff  did  not  own 
the  strips,  and  never  having  attempted  to  use  or  occupy  them,  the  de- 
scription in  the  lease-must  be  held  as  Intended  simply  to  locate  and  identi- 
fy tiie  building  and  its  necessary  surrounding  land,  and  not  as  accurately 
and  definitely  descrlMng  by  bonndarieB  the  qnairill^  of  land  leased. 

[Dd.  Note.— For  other  caaee,  see  Landlord  and  Tenant;  Cent  Dig.  SI  290- 
294 ;  Dea  Dig.  «»92.] 

Action  of  ejectment  Elizabeth  M.  Baxter  against  Harry  M.  De 
Kay;  defendant  demanding  specific  performance  of  a  contract  to  sell 
the  land  in  question.  Finding  for  plaintiff  for  possessi(Ki,  with  dam- 
ages for  use  and  occupation. 

George  A.  Larkin,  of  Olean,  for  plaintiff. 
Dana  L.  Jewell,  of  Olean,  for  defendant 

BROWN,  J.  On  the  south  side  of  State  street,  in  the  city  of  Olean, 
a  strip  of  land  on  substantially  the  street  level,  about  32  feet  wide,  ex- 
tends southerly  from  the  street  to  the  Pittsburgh,  Shawraut  &  North- 
era  Railroad  lands,  its  northwestern  comer  being  about  121^  feet 
east  of  the  west  face  of  the  east  abutment  of  the  bridge  over  the  Glean 
creek.  From  the  eastern  edge  of  this  strip  the  ground  slopes  rapidly 
to  the  east  to  tlie  water  of  a  pond  or  basin  that  extends  from  10  to  15 
feet  from  the  street  on  the  north  to  about  the  same  distance  from  the 
railroad  lands  on  the  south;  the  western  side  of  the  pond  forming 
practically  a  straight  line  from  the  street  to  the  railroad,  and  the  top 
of  the  strip  of  land  being  about  10  or  12  feet  above  the  level  of  the 
water  in  the  pond.  From  the  western  edge  of  this  strip  the  ground 
slopes  rapidly  to  the  west  to  the  waters  of  Olean  creek,  ttie  top  of  the 
strip  being  about  20  feet  above  tlie  ordinary  level  of  the  creek;  the 
land  between  the  strip  and  the  creek  being  very  narrow  at  the  south- 
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em  end,  only  a  few  feet  in  width  east  and  west,  of  irregular  shape,  of 
varying  widths,  and  at  the  north  end  being  1211/3  feet  wide  on  the 
street,  all  being  lowland,  but  very  little  above  the  level  of  the  creek, 
and  at  times  of  high  water  entirely  flooded,  never  having  been  occu- 
pied, and  substantially  covered  with  weeds,  brush,  and  flood  trash. 
From  the  street  surface  down  to  the  low-lying  land  is  a  drop  of  about 
20  feet,  very  steep  and  precipitous.  The  strip  of  land  thus  situated 
constitutes  an  embankment  of  about  32  feet  in  width,  extending  from 
the  street  on  the  same  level  south  to  the  railroad  lands,  having  upon 
its  northern  end,  and  but  a  few  feet  from  the  street  line,  a  two-story, 
frame  building,  standing  in  about  the  center  of  the  strip,  such  building 
being  24  feet  wide  east  and  west  and  80  feet  long  north  and  south, 
with  its  southern  end  about  100  feet  from  the  railroad  lands.  The 
plaintiff  is  the  owner  in  fee  of  the  strip  of  land  or  embankment  above 
described,  which,  togetiier  with  the  building,  had  been  occupied  by  her 
husband  for  years  and  known  as  the  seed  house  premises;  but  the 
plaintiff  does  not  own  the  low-lying  land  between  this  strip  or  em- 
bankment and  the  Olean  creek  on  the  west. 

With  the  premises  in  the  above-described  condition  and  situation, 
the  plaintiff,  on  the  3d  day  of  January  1913,  entered  into  a  written 
agreement  under  seal  with  W.  A.  Chamberlain,  whereby  she  leased  to 
Chamberlain  "one  large  frame,  two-story  building  located  on  East 
State  street,  between  the  two  bridges  that  cross  the  two  portions  of 
Olean  creek,  and  the  land  adjacent  thereto,  being  the  land  on  which  the 
building  stands,  and  beii^  all  the  land  between  the  pond  on  the  east 
and  the  Olean  creek  on  the  west,"  for  one  year  from  February  1,  1913, 
at  $18  per  month,  in  which  lease  plaintiff  granted  to  Chamberlain  "the 
option  to  purchase  at  any  time  during  Jie  term  of  this  lease  the  build- 
ing and  premises  covered  by  this  lease  at  the  price  of  $2,000,  and  here- 
in does  agree  to  give  to  the  parties  a  clear  and  satisfactory  title  to 
said  premises."  On  January  16,  1913,  Qiamberlain  assigned  the  lease 
to  Allen  Razor  Hone  Company,  a  copartnership  consisting  of  P.  C. 
Allen  and  defendant,  and  such  copartnership  entered  into  possession  of 
the  building  and  the  lands  of  the  plaintiff  adjacent  thereto  between  the 
pond  and  the  Olean  creek,  continuing  such  occupation  until  November 
17,  1913,  when  F.  C.  Allen  assigned  all  his  interest  in  the  lease  to  the 
defendant,  who  continued  in  possession  of  such  lands  so  occupied  by 
such  copartnership,  is  now  in  such  possession,  using  thfe  same  for  tiie 
manufacture  of  razor  hones,  and  has  never  been  in  possession  or  occu- 
pation of  the  lands  lying  between  die  embankment  and  the  Olean 
creek.  On  January  3,  1914,  the  defendant  stated  to  the  plaintiff  that 
he  would  not  purchase  the  premises  under  the  option  clause  in  the 
lease ;  that  he  was  going  to  vacate  the  premises,  would  not  renew  the 
lease  for  a  year,  but  would  occupy  as  tenant  for  an  additional  month, 
at  the  same  rental. 

On  January  23,  1914,  the  plaintiff,  relying  upon  the  statement  of 
the  defendant  that  he  would  not  purchase  the  premises  under  said  op- 
tion clause,  entered  into  a  contract  for  the  sale  of  all  the  lands  between 
the  main  channel  to  the  east  of  the  pond  and  the  Olean  creek  above 
referred  to,  and  the  street  on  the  north  and  the  railroad  to  the  south, 
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for  the  sum  of  $4,000,  to  the  city  of  Olean,  upon  condition  that  the 
city  of  Olean  gave  notice  of  the  acceptance  of  such  offer  on  or  before 
March  1,  1915;  such  contract  or  option  evidently  covering  the  lands 
described  in  the  lease  owned  by  the  plaintiff  and  several  hundred  feet 
of  land  on  State  street,  including  the  pond.  On  January  28,  1914, 
the  defendant,  havii^  learned  of  the  apparent  necessity  of  the  city  of 
Olean  acquiring  the  mnds  described  in  the  lease  held  by  him  for  flood 
abatennent  purposes,  served  a  written  notice  on  the  plaintiflf  that  he 
elected  to  purchase  the  same  under  the  option  clause  in  the  lease  and 
was  ready  to  pay  the  $2,000  upon  delivery  of  a  deed  therefor.  In  Au- 
gust, 1915,  the  city  of  Olean  having  failed  to  purchase  under  its  con- 
tract of  January  23,  1914,  the  plaintiff  tendered  a  deed  to  the  defend- 
ant of  the  land  as  described  in  his  lease  and  demanded  the  sum  of  $2,- 
OOO,  whereuptm  the  defendant  declined  to  make  such  paymetit  until 
the  plaintiff  furnished  a  good  title  to  the  lands  lying  between  the  em- 
bankment and  the  Olean  credr,  claiming  that  she  had  agreed  to  convey 
all  the  land  between  the  pond  and  the  creek,  that  she  owned  only  to 
the  west  edge  of  the  embanlonent,  and  that  her  deed  then  tendered  con- 
veyed no  title  to  lands  between  the  embankment  and  the  creek.  Plain- 
tiff then  demanded  possession  of  the  premises,  and,  defendant  refus- 
ing to  vacate,  plaintiff  brought  this  action  in  ejectment  to  recover  such 
possession.  Defendant  denies  plaintiff's  right  to  possession,  and  al- 
leges that  he  is  in  possession  under  the  contract  to  sell,  consisting  of 
plaintiff's  option  in  the  lease  and  his  written  acceptance  liiereof ,  alleges 
plaintiff's  want  of  title  to  part  of  the  lands  that  she  has  agreed  to  sell, 
and  his  damages,  and  demands  judgment  that  plaintiff  be  required  to 
specifically  perform  her  contract  to  sell,  or,  in  the  event  title  cannot 
be  given,  that  he  be  awarded  tits  damages. 

J1]  It  is  difficult  to  see  why  the  defendant's  statement  to  the  plain- 
tiff on  the  3d  day  of  January,  1914,  that  he  did  not  want  to  purchase 
the  property,  was  not  going  to  purchase,  would  not  lease  for  another 
year,  and  was  going  to  vacate  the  premises  at  the  end  of  another 
month,  did  not  constitute  a  complete  waiver  of  his  right  to  purchase 
under  the  contract  The  plaintiff  acted  upon  such  waiver,  and  relied 
thereon  on  the  27th  day  of  January,  1914,  when  she  gave  an  option  to 
purchase  to  the  dty  of  Olean.  The  plaintiff  having  relied  upon  such 
waiver  when  she  gave  the  opti<»i  to  the  city  on  the  27th  day  of  Jan- 
uary, 1914,  th'e  defendant  was  estopped  from  exercising  his  right  to 
purchase  under  the  option  contained  in  his  lease,  on  the  28th  day  of 
January,  1914.  The  right  to  purchase  imder  the  option  having  been 
waived  by  the  defendant,  and  he  being  estopped  from  exercising  such 
right  on  tiie  28th  day  of  January,  1914,  there  could  be  no  valid  contract 
created  by  the  option  and  its  attempted  acceptance  on  the  28th  day  of 
January,  1914.  The  contract  relations  of  the  parties  had  ended;  as  a 
matter  of  law  there  never  was  a  valid  contract  to  sell  the  premises 
which  was  binding  on  the  defendant  His  acceptance  of  an  option  to 
sell  that  he  had  waived  would  not  constitute  a  contract  to  sell. 

[2]  The  defendant  insists,  however,  that  the  tender  of  a  deed  by 
the  plaintiff  in  August,  1915,  and  a  demand  of  the  $2,000  in  payment  of 
the  purchase  price  was  a  recognition  of  a  contract  to  purchase,  based 
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Upon  Hie  option  and  its  acceptance,  and  a  reinstatement  of  the  con- 
tract relations,  binding  the  plaintiiF  to  sell  and  convey.  It  is  not  be- 
lieved that  the  tender  of  the  deed  had  any  such  legal  effect.  That  was 
an  entirely  new  and  independent  transaction ;  it  was  not  the  re-creation 
of  a  dead  contract,  so  as  to  put  life  and  vitality  into  the  waived  option 
and  its  estopped  acceptance.  Whatever  there  was  to  the  tender  of  the 
deed  in  August,  1915,  was  simply  a  new  proposition  by  the  plaintiff  to 
sell,  which  the  defendant  then  refused  to  accept.  There  was  no  ac 
ceptance  in  writing;  the  proposition  was  without  consideration,  and 
was  not  accepted  by  defendant,  so  as  to  become  a  contract  to  purchase 
on  his  part. 

[3]  If,  however,  it  should  be  held  that  the  tender  of  the  deed  in 
August,  1915,  reinstated,  or  re-created,  the  claimed  contract  to  sell  on 
the  part  of  the  plaintiff,  and  to  purchase  on  the  part  of  the  defendant, 
it  is  not  believed  that  there  was  a  contract  to  sell  any  land  not  owned 
by  the  plaintiff.  It  is  extremely  difficult  to  ascertain  from  the  lease 
precisely  what  lands  were  contracted  to  be  sold.  The  description,  one 
large  frame  building  "and  the  land  adjacent  thereto,  being  the  land  on 
which  the  building  stands/'  if  it  ended  with  these  words,  would  un- 
doubtedly mean  the  building  and  the  land  adjacent  thereto  owned  by 
the  lessor  sufficient  for  the  reasonable  use  and  occupation  of  the  lessee, 
land  sufficient  to  get  about  the  building  and  needed  for  its  use.  The 
trouble  seems  to  be  in  interpreting  die  meaning  of  the  following 
words : 

"And  being  all  the  land  between  tbe  pond  on.  the  east  and  the  Olean  crwM  on 

the  west" 

The  defendant  contends  that  these  words  are  solely  to  be  consid- 
ered as  describing  other  and  additionallands  than  those  above  referred 
to  and  defined.  It  is  not  believed  that  they  will  bear  this  construction. 
They  certainly  were  not  intended  as  describing  and  defining  other  and 
additional  lands.  It  is  believed  that  they  were  solely  used  for  the 
purpose  of  identifying,  not  measuring,  the  lands  previously  referred 
to.  The  defendant  would  have  the  court  strike  out  the  word  "being," 
and  insert  the  word  "also,"  and  read  the  phrase  as  though  it  read  "and 
also  all  the  land  between"  the  pond  and  the  creek.  It  is  believed  that 
the  words  "and  the  land  adjacent  thereto,  being  the  land  on  which  the 
building  stands,"  limit  and  define  the  lands  leased  as  being  those  owned 
by  the  plaintiff,  and  that  the  words  "and  being  all  the  land  between 
the  pond  on  the  east  and  the  Olean  creek  on  the  west"  were  used  for 
the  purpose  of  identifying  or  pointing  out  the  leased  land,  rather  than 
measuring  the  quantity  of  land.  It  is  very  clear  that  such  an  inter- 
pretation of  this  troublesome  description  fully  expresses  the  intention 
of  the  parties.  While  there  is  no  attempt  to  indicate  a  southern  bound- 
ary of  the  leased  premises,  yet  ail  parties  concede  that  the  south  botmd- 
ary  of  the  lands  owned  by  the  plaintiff  indicates  the  south  boundary 
of  ^e  lands  leas«i,  and  tiiat  the  south  boundary  of  the  leased  lands 
must  be  fixed  by  the  manifest  intention  of  the  parties.  If  "and  the 
land  between  the  pond  on  the  east  and  the  creek  on  the  west"  is  to 
be  held  as  including  the  121^  feet  on  the  south  side  of  the  street 
which  is  not  owned  by  the  plaintiff,  the  same  holdii^,  to  be  consistent, 
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must  include  the  lands  of  the  Pittsburgh,  Shawmut  &  Northern  Rail- 
road Company  on  the  south  of  plaintiff's  premises,  for  these  railroad 
lands  are  between  the  pond  on  the  east  and  the  creek  on  the  west.  A 
line  from  the  extreme  southern  edge  of  the  pond,  run  due  west  to 
tiie  creek,  will  include  a  strip  of  land  between  the  pond  and  the  creek 
more  than  300  feet  loi^,  upwards  of  30  feet  wide  at  the  western  end, 
covering  the  railroad  tracks  of  the  Pittsburgh,  Shawmut  &  Northern 
Railroad  Company.  As  well  might  the  defendant  claim  that  the  plain- 
tiff contracted  to  sell  the  railroad  lands  as  to  claim  the  street  frontage 
of  1213^  feet. 

The  defendant  conceding  that  the  contract  does  not  include  the  rail- 
road lands,  for  tlie  reason  that  plaintiff  does  not  own  and  never  in- 
tended to  convey  them,  and  the  defendant  knowing  that  plaintiff  did 
not  own  and  never  intended  to  convey  them,  it  is  difficult  to  see  why 
the  defendant  in  good  faith  can  claim  that  the  contract  covers  121^ 
feet  frontii^  on  Ihe  street.  The  situation  as  to  the  121%  feet  on  the 
street  is  precisely  the  same  as  that  of  the  railroad  lands.  The  plain- 
tiff does  not  own  that  piece  of  land.  The  defendant,  when  he  acquired 
the  lease  by  assignment  from  Allen  in  November,  1913,  knew  that  the 
plaintiff  did  not  own  it,  knew  that  the  west  line  of  the  premises  owned 
by  the  plaintiff  was  121\^  feet  east  of  the  west  face  of  the  east  abut- 
ment of  the  bridge,  knew  that  there  were  no  lands  to  the  west  of 
the  building  that  were  owned  the  plaintiff  and  leased  with  the 
building  of  sufficient  width  to  permit  of  a  driveway  west  of  the  build- 
ing, and  knew  that  the  plaintiff's  west  line  was  substantially  on  the 
west  edge  of  tiie  embankment.  The  plaintiff  leased  the  building,  which 
was  the  important  and  vital  subject  of  the  lease;  the  land  needed  for 
a  reasonable  use  thereof  by  the  lessee  was  the  top  of  the  embankment ; 
no  possible  use  of  the  sides  of  this  embankment  from  top  down  the 
slope  to  the  water's  edge  was  within  the  omtemplation  of  the  parties ; 
neither  the  lessee  nor  any  of  his  assignees  ever  did  or  could  use  or  oc- 
cupy, in  the  business  carried  on,  any  land  other  than  the  top  of  the 
embankment;  it  was  intended  to  lease  only  sufficient  land  adjacent  to 
the  building  to  permit  the  use  of  the  building  for  manufacturing  pur- 
poses.  In  fact,  the  lease  recites : 

"The  purpose  for  which  this  building  is  rented  and  nsed  hy  said  second 
party  is  for  the  manufacture  of  eniery  wheels  and  ra»r  hones." 

With  such  definite  and  fixed  object  of  rental  and  property  leased 
(the  building),  it  is  reasonable  and  just  to  hold  that  the  description 
of  the  land  in  the  lease  was  used  for  the  purpose  and  with  the  intent 
of  locating  and  identifying  the  building,  and  its  necessary,  usable,  sur- 
rounding land,  rather  than  to  hold  that  the  description  was  used  for 
the  purpose  of  accurately  and  definitely  describing  by  fixed  monu- 
ments or  boundaries  the  quantity  of  land  that  would  be  conveyed  upon 
an  acceptance  of  the  optirni,  especially  in  view  of  the  fact  that  tiiere 
is  nothing  in  the  paper  to  indicate  that  the  plaintiff  intended  to  agree 
to  convey  land  that  she  did  not  own  or  knew  that  she  had  agreed  to 
convey  land  she  did  not  own,  and  also  that  the  defendant  when  he 
obtained  title  to  the  option  knew  that  the  plaintiff  did  not  own  the  land 
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now  claimed,  and  had  good  reason  to  believe  that  the  plaintiff  did  not 
know  that  she  had  agreed  to  convey  land  that  she  did  not  own.  The 
defendant  has  suffered  no  damage  by  the  failure  of  the  plaintiff  to 
convey  good  title  to  the  land  between  her  west  line  and  the  Olean 
creek. 

The  mistaken  use  by  the  plaintiff  of  the  words  "all  the  land  between 
the  pond  on  the  east  and  the  Olean  creek  on  the  west"  has  been  mis- 
understood by  the  defendant.  The  finding  must  be  that  the  plaintiff 
did  not  agree  in  any  event  to  convey  any  land  that  she  did  not  own. 
While  the  finding  must  be  that  there  was  a  waiver  by  the  defendant 
of  the  privilege  of  purchasing,  and  that  he  was  estopped  from  serving 
a  notice  of  acceptance  of  such  privilege,  and  that  the  judgment  to  be 
entered  herein  niust  award  possession  of  the  premises  to  the  plaintiff, 
together  with  damages  for  the  use  and  occupation  thereof,  findings 
will  not  be  signed  fixing  the  amount  of  such  damages  until  the  ex- 
piration of  10  days  after  the  service  of  a  copy  of  this  memorandum 
upon  the  attorney  for  the  defendant. 

The  plaintiff  having  expressed  a  willingness  to  convey  what  land 
she  owns  between  the  pond  and  the  creek,  it  is  but  fair  that  the  de- 
fendant have  an  opportunity  to  take  the  same  at  the  option  price. 
During  such  10  days  the  defendant  shall  have  the  privilege  of  paymg 
plaintiff  the  sum  of  $2,000  and  interest  from  February  1,  1914,  to- 
gether with  $51.68  insurance  and  taxes  paid  by  i^tntiff  on  the  prop- 
erty, and  accepting  a  conveyance  of  the  land  herein  determined  to  be 
within  the  description  contained  in  the  lease.  The  careless  use  of 
language  describing  the  lands  in  controversy  being  responsible  ior  the 
litigation,  no  costs  will  be  awarded  the  plaintiff. 

Let  findings  be  prepared. 


GILEOT  V.  STRATJSS  BUILDING  &  REALTY  CO. 
(Suprane  Courts  Special  Term,  New  Tork  County.   December.  31.  1915.) 

1.  BSTOBHATIOIF  OF  InHTRUUZNTS  «S»19 — ^MISTAKE. 

Where  a  written  lease  did  not  actually  express  the  agreement  made  by 
the  parties,  plaintiff  need  not  prove  a  mutual  mistake  to  obtain  reforma- 
tion; but  It  Is  suffldenl]  to  show  that  he  signed  through  mistake,  and 
that  the  lease  did  not  express  the  actual  agreement. 

[Ed.  Note. — For  other  eases,  see  Reformation  of  Instruments,  Cent.  T>lg. 
11  74-78;  Dec.  Dig.  «=9l9.] 

2.  BsFOBMATIOn  OF  INOTEUMENTS  ®=>45— ACTIONS — EVIDENCE — SUFFICIENCT. 

In  a  suit  to  reform  a  written  lease,  on  the  ground  that  it  did  not  ex- 
press the  Intent  of  the  parties,  evidence  held  to  show  that  the  term  was 
fixed  at  three  years,  Instead  of  one  year,  as  agreed. 

[Ed.  Note. — For  other  cases,  see  Beformatlou  of  Instnunenta,  Cent  Dig. 
il  167-198;  Dec.  Dig.  <e=>45.] 

3.  Bbfobmation  or  Instbuuents  ^=^25 — Actions — Defknskb. 

The  negligence  of  one  who  signs  a  written  Instrument  will  not  preclude 
refoi-mation  on  the  ground  that  through  mistake  It  did  not  express  die 
lutentlon  of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Reformation  of  Instruments,  Cent.  Dis. 
SI  84r-90;  Dec.  Dig.  «s>25.] 

CssFor  oUier  cum  see  Mine  topie  *  KBT-NUHBKR  In  all  Ker-Niunbered  DIseiti  ft  IndczM 


Sup.  Ct.)       aiLBOT  T.  8TBAD8S  BUUJDING  <b  BEALTT  CO. 


163 


4.  Bepobmation  of  Instruments  €=»32 — Actiokb — DEFENSEa^LACHES. 

Where  plaintiff  brought  an  action  to  reform  a  lease,  on  the  ground  that, 
It  did  not  express  the  agreement  of  the  parties,  shortly  after  defendant 
began  to  assert  rights  under  tlw  lease  as  written,  plalntlfl  was  not  guilty 
of  laches,  barring  relief. 

[Ed.  Note.— For  other  cases,  se6  Betorinatlon  of  lostruments.  Cent.  Dig. 
tS  119-121 ;  Dec.  Dig.  «e=>32.] 

Action  by  one  Gilroy  against  the  Strauss  Building  &  Realty  Com- 
pany. Judgment  for  plaintiff. 

Loring  M.  Black,  Jr.,  of  New  York  City,  for  plaintiff. 
Joseph  I.  Green,  of  New  York  City,  for  defendant 

COHALAN,  J.  Action  to  reform  a  lease.  The  term  expressed  in 
the  lease  runs  from  the  1st  day  of  October,  1914,  to  the  1st  day  of 
October,  1917.  The  plaintiff  asserts  that  the  lease  should  express  a 
term  of  one  year  from  the  1st  day  of  October,  1914,  to  the  1st  day 
of  October,  1915.  There  is  no  claim  of  fraud  in  the  pleadings  or  in 
the  proof;  the  action  is  based  on  the  equitable  ground  of  mistake. 
The  essential  allegation  of  the  complaint  reads : 

"Eleventb.  That  bj  Inadvertence  the  term  therein  stated  and  expressed  as 
three  yeara,  commencing  October  1, 1914,  and  ending  September  30,  1917,  was 
not  altered  or  changed  before  plaintiff  signed  the  same,  so  as  to  state  and 
express  the  true  agreement  with  reference  to  said  term  between  the  parties 
hereto,  to  wit,  one  year,  commendng  October  1,  1914,  and  ending  September 
30, 1»15." 

[1,  2]  It  is  admitted  that  the  defendant  sent  to  the  plaintiff  a  re- 
newal lease  for  three  years,  and  that  the  lease  was  executed  by  the 
plaintiff.  The  issue  between  the  parties  arises:  (1)  As  to  whether 
or  not  there  was  an  oral  agreement  to  lease  for  one  year;  and  (2) 
that,  when  the  return  agreement  was  executed,  whether  or  not  there 
was  a  mistake  on  the  part  of  the  defendant  as  well  as  on  the  part  of 
the  plaintiff  with  respect  to  the  term  intended  to  be  expressed  dierein. 
The  plaintiff  had  been  a  tenant  of  the  defendant  for  about  eight 
years,  and  for  the  term  from  October  1,  1911,  to  October  1,  1914,  he 
occupied  the  apartment  under  a  written  three-year  lease.  It  is  con- 
tended on  the  part  of  the  plaintiff  that  the  action  was  not  brought  to 
reform  the  actual  agreement  between  the  parties,  but  merely  the  writ- 
ing which  purports  to  set  forth  the  agreement,  so  that  the  writing 
shall  actually  express  the  agreement  made  by  the  parties  to  the  action. 
Pitcher  v.  Hennessey,  48  N.  Y.  415;  Bom  v.  Schrenkeisen,  110  N.  Y. 
55.  17  N.  E.  339;  MacDonald  v.  Crissey,  215  N.  Y.  609,  109  N.  E. 
609.  These  cases  hold  that  in  an  action  to  reform  a  writing,  and  not 
an  agreement,  the  plaintiff  need  not  allege  or  prove  a  mutual  mistake ; 
that  it  is  si^cient  if  the  plaintiff  shows  that  the  writings  sought  to 
be  reformed  do  not  accurately  express  the  agreement  which  the  parties 
had  actually  made. 

An  examination  of  the  evidence  shows  the  following  state  of  facts : 
That  prior  to  the  expiration  of  the  lease  under  which  the  plaintiff  was 
holding  as  a  tenant  the  plaintiff  and  the  <^iicers  of  the  defendant, 
Messrs.  Strauss,  met  in  the  latter  part  of  Jime,  1914 ;  that  the  plain- 
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tiff  said  tiiat  he  did  not  want  to  take  tlie  apartment  for  an  additional 
term  of  three  years,  but  finally,  oa  condition  that  certain  repairs  should 
be  made,  he  consented  to  take  it  for  one  year ;  that  he  then  asked  the 
Messrs.  Strauss  to  send  him  a  proposed  lease  embodying  the  agree- 
ment which  had  thus  been  made;  and  that  they  replied  that  he  should 
use  the  leases  which  had  been  forwarded  to  him  in  April,  1914.  It  is 
undisputed  that  such  a  meeting  occurred,  and  that  the  subject  of  dis- 
cussion was  a  lease  to  terminate  in  one  year.  The  plaintiff  thereafter 
signed  the  leases  in  his  possession,  and  he  states  that  he  did  so  with- 
out reading  them.  However,  he  wrote  the  defendant  as  follows : 

"I  hare  signed  and  banded  to  my  brotber  for  dellrery  to  you  a  new  lease 
npon  the  premises  occupied  by  me  at  Central  Paris  West  for  one  year  from 
October  1st  next" 

To  this  letter  the  defendant  replied  on  July  13,  1914,  agreeing  in 
detail  to  the  requirements  set  forth  in  the  plaintiff's  letter  of  July  10, 

1914.  Therein  is  this  significant  statement: 

'In  view  of  llie  above  facts,  will  you  please  sign  the  lease  and  return  to  me?" 

In  response  thereto  the  plaintiff  sent  the  leases  to  the  defendant, 
inclosed  with  a  letter,  dated  July  14,  1914,  which  reads  in  part  as 

follows : 

"I  have  your  favor  of  July  13th  In  answer  to  mine  of  the  10th.  In  accord^ 
once  *oUh  the  tuffgettUm  eotUattted  in  your  letter,  I  send  yon  herewith  two 
copies,  duly  executed  by  me,  of  the  lease  of  the  apartment  now  occupied  by  me 
at  Na  71  Central  Park  West,  being  renewal  of  my  present  tenancy  tm  a  period 
of  one  year  from  October  Ut  neiot,  at  an  express  ccnislderatlon  of  $2,800  per 
annum,  payable  In  monthly  installments." 

The  defendant  on  July  15,  1914,  acknowledged  the  receipt  of  this 
letter  and  the  leases  returning  one  of  them  to  the  plaintiff.  .  These 
documents  in  evidence  seem  to  substantiate  the  plaintiflfs  testimony, 
and  to  negative  the  claim  of  the  defendant  that  it  did  not  know  that 
the  plaintiff  had  written  two  letters  wherein  was  recited  the  term  of 
one  year.  It  had  been  informed  by  the  plaintiff's  letter  of  July  lOtli 
that  he  had  signed  a  lease  for  one  year,  and  that  he  required  a  num- 
ber of  repairs  to  be  made  before  the  execution  of  the  instrument  With 
that  letter  at  hand  the  defendant  wrote  the  plaintiff  on  July  12th  and 
agreed  to  make  the  necessary  repairs.  I  am  forced  to  the  conclusion, 
therefore,  that  the  agreement  between  the  parties  was  a  leasing  for 
one  year.  It  is  true  that  Morris  Strauss  testified  that  he  paid  no  at- 
tention to  that  part  of  tiie  plaintiff's  letter  of  July  10th  which  referred 
to  the  term  of  the  lease.  Yet  in  the  defendant's  letter  of  July  13th, 
which  Mr.  Strauss  signed,  he  answered  the  plaintiff's  letter  of  July 
10th  almost  in  identical  language,  thus  indicating  that  he  must  have 
read  the  plaintiff's  letter  at  least  with  sfMne  care. 

There  is  another  significant  feature  which  seems  to  support  the  plain- 
tiff's contention:  When  the  plaintiff  was  about  to  remove  from 
the  defendant's  apartment  Mr.  Morris  Strauss  wrote  on  April  15, 

1915,  to  the  Horatio  Real^  Company  that  the  plaintiff  was  "a  very 
desirable  tenant."  This  statement  is  not  consistent  with  the  declaration 
made  on  the  trial  that  the  plaintiff  was  seeking  to  avoid  the  payment 
of  rent  in  the  defendant's  apartment,  at  $2,800  a  year,  for  a  term  not 
to  expire  for  two  years.   It  is  not  unlikely  that  either  party  to  the 
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suit  read  the  instrument  at  the  time  it  was  signed  and  delivered ;  that 
they  considered  that  it  was  to  run  for  one  year ;  that  the  defendant  care- 
lessly filed  the  lease  without  reading  it,  as  the  plaintiff  admits  that  he 
thoughtlessly  filed  his  copy,  and  that  they  both  did  not  discover  their 
mistsJce  until  April  23,  1915,  when  the  leases  were  extracted  from  their 
respective  files;  that  the  officers  of  the  defendant  ccHisidered  the  term 
to  be  one  year  is  obvious ;  otherwise,  they  would  not  have  written  to 
the  Horatio  Realty  Company  that  the  plaintiff  was  a  desirable  tenant. 

There  is  further  confirmation  in  the  case  of  the  plaintiff's  conten- 
tion, as  shown  by  the  interview  which  occurred  in  the  apartment  in  the 
early  part  of  April,  1915.  The  plaintiff  testified  that  the  Messrs. 
Strauss  offered  to  make  a  new  lease  with  him  for  another  year  upon 
any  reasonable  terms ;  that  after  the  plaintiff  had  refused  this  offer 
they  requested  of  him  permission  to  show  the  apartment  to  prospective 
tenants.  The  plaintiff  is  corroborated  in  this  testimony  by  his  wife. 
While  the  Messrs.  Strauss  testified  that  at  that  interview  they  in- 
formed the  plaintiff  that  he  had  a  three-year  lease,  yet  they  subse- 
quendy  wrote  him,  on  the  23d  day  of  April,  in  which  letter  these  words 
are  used: 

"J»  ifotitff  over  <mr  tetuea  we  find  that  the  last  lease  whlchi  yon  entered 
into  with  us  Is  dated  the  22d  of  April,  1914,  and  Is  for  a  term  of  three  years, 
be^nnlng  October  1. 1914.  and  ending  September  30,  1917." 

This  letter  seems  to  support  the  plaintiff's  version  of  the  interview, 
because  it  was  not  written  until  about  two  weeks  thereafter.  I  am 
satisfied,  from  all  the  evidence  in  the  case,  that  the  plaintiff  has  sus- 
tained ^e  burden  of  proof,  and  has  made  out  a  cause  of  action.  His 
own  testimony,  supported  by  that  of  his  wife  and  by  the  documents 
in  evidence,  convinces  me  that  there  was  an  oral  agreement  to  lease 
for  one  year,  and  that  both  parties  to  the  acti(»i  were  guilty  of  gross 
negligence  in  a  plain  business  proposition. 

[3]  The  established  law  in  this  state  is  that  the  negligence  of  the 
party  who  seeks  the  reformation  of  an  instrument,  whether  in  failing 
to  read  the  instrtmient  before  he  signed  it  or  in  failing  thereafter  to 
note  the  error  for  a  long  period  of  time,  is  no  bar  to  a  suit  for  the 
reformation  of  the  instrument.  Albany  City  Savings  Institution  v. 
Burdick,  87  N.  Y.  40;  Smith  v.  Smith,  134  N.  Y.  62,  31  N.  E.  258, 
30  Am.  St.  Rep.  617;  Wilcox  v.  Am.  Telephone  &  Telegraph  Co.,  176 
N.  Y.  117,  68  N.  E.  153,  98  Am.  St.  Rep.  650. 

[4]  Nor  may  the  doctrine  of  laches  be  invoked  to  defeat  the  plain- 
tiflTs  cause  of  action.  Ullman  v.  Equitable  Life  Ins.  Co.,  161  App. 
Div.  706.  146  N.  Y.  Si^p.  696;  Bidwell  v.  Astor  Mutual  Ins.  Co.,  16 
N.  Y.  263.  It  is  my  view  that  the  plaintiff  is  entitled  to  a  ju(^gment 
reforming  the  lease  so  that  it  may  read  for  a  term  of  one  year. 
Decision  and  judgment  may  be  settled  on  notice. 
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NESBITT  T.  THOUPSON  et  aL 
(Snpreme  Court.  Trial  T«m,  FrankUn  Gount7.   Jannanr,  1916u) 

1.  lAFX  Estates  4=»29 — Lease — Notice — ^Title  of  Laitdubd. 

A  tmant  Is  chargeable  with  notice  of  the  tlUe  of  his  landlord. 
[Sd.  Note^For  other  cases,  see  life  Estates,  Oent  Dig.  |  47;  Dea 
Dig.  «=»2tS.] 

2,  Life  Estates  «=»20 — liEAax — I^BiaNATion— Death  of  Iiandlobd. 

The  death  of  the  lessor  terndoat^  the  lease  of  a  life  estate. 
[Ed.  Note.— For  other  cases,  see  Life  Estates,  Cent.  Dig.  }  47;  Dec. 
Dig.  *=»25.]  •  . 

8.  Life  Estates  ^325~TBBiaNATioN  of  Lease — "EHBLBifENT&" 

A  lessee  of  a  life  estate,  on  teimlnation  of  his  farm  lease  by  the  death  of 
his  lessor  became  entitled  to  "emblements" ;  that  Is,  crops  planted  by  him 
prior  to  the  death. 

[Gd.  Xote.— For  other  cases,  see  life  Estates,  Cent  Dig.  |  47;  Dec; 

Dig.  <e=>25. 

For  other  definitions,  see  Words  and  I^rases,  First  and  Second  Series, 
Emblements.] 

4.  LANDLOBb  AND  TeITANT  ®=»119 — TBBMINATIOn — "TeNAIVT  AT  SUFFEBANCB." 

A  tenant  under  a  farm  lease  of  a  life  estate,  who,  after  its  termination 
by  the  death  of  his  lessor,  contlnned  in  the  nse  and  occupation  of  the 
farm  without  an  agreement,  would  become  a  "tenant  at  BufTerance." 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  |S 
428-^31;  Dec  Dig.  ^119. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Tenant  at  Sufferance.] 

6.  Pabtitton  «=563 — Evidence — Sufficienot. 

In  an  action  by  remaindermen,  after  the  death,  of  the  life  tenant,  to 
partition  the  farm  In  possession  of  a  tenant,  wherein  the  tenant  claimed 
that  the  term  had  been  adopted  by  the  plaintiff  and  the  other  remainder^ 
men,  evidence  held  not  to  show  that  there  bad  been  any  adoption  of  the 
term,  but  to  show  only  an  adoption  for  the  balance  of  the  farm  year. 

[Ed.  Note.— For  other  cases,  see  Partltltm,  Cent  Dig.  $S  183-185 ;  Dee. 
Dig.  «=>G3.] 

6.  Fbauds,  Statute  of  $=>58 — Lease. 

In  such  case,  an  oral  agreement  adopting  the  term  would  have  been  in- 
snfflclent,  under  the  express  provision  of  Real  Property  Law  (Consol. 
•   Laws,  c.  50)  S  242. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Statute  of.  Cent.  Dig.  |S  90, 
91 ;  Dec.  Dig.  <8=>58.] 

7.  Remaindebs  ^S^IS — Tebuinatioh  of  Fabu  Lease — Adoptiok  of  Term — • 

Payment  of  Rent. 

After  the  termination  of  a  farm  lease  of  a  life  estate  by  death  of  the 
lessor,  the  payment  and  acceptance  of  rent  and  the  subsequent  acts  of 
the  tenant  in  accordance  with  the  lease  did  not  effect  an  adoption  of  the 
term. 

[Ed.  Note. — ^For  other  cases,  see  Remainders,  Cent  T>lg.  S  9;  Dec.  Dig. 
«=>13.] 

8.  Remaindebs  «=>13— Lease— New  Tenanot— Patueht  and  Accbftanob  of 

Rent. 

Where  a  farm  lease  was  terminated  by  the  death  of  the  lessor,  a  Ufa 
tenant,  the  payment  to  and  acceptance  of  rent  by  the  remaindermen  was 
evidence  of  a  new  tenancy  from  year  to  year. 

[Ed.  Mote.— For  other  cases,  see  Remainders,  Cent  IMg.  {  9;  Dec  Dig. 
^13.] 
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Action  for  partition  by  Louisa  Ross  Nesbitt  against  Sarah  J.  Thomp- 
son and  others.   Judgment  for  plaintiff. 

George  J,  Moore,  of  Malone,  for  plaintiff. 

Kellas,  Genaway  &  Kellas,  of  Malone,  for  defendant  La  Page. 

Charles  A.  Burke,  of  Malone,  for  defendants  Thompson  and  Lunan. 

WHITMYER,  J.  On  November  30,  1912,  Sarah  Ross,  widow  of 
John  Ross,  late  of  the  county  of  Franklin,  in  this  state,  leased  a  farm, 
located  in  said  county,  to  the  defendant  La  Page,  by  a  lease  in  writ- 
ing and  under  seal,  for  five  years  from  March  17,  1913,  for  $200  per 
year,  to  be  paid  from  the  proceeds  of  the  farm  milk,  which  was  to 
be  delivered  at  a  certain  creamery,  at  the  rate  of  $30  per  month  from 
the  1st  day  of  May  in  each  year  until  paid,  with  a  proviso  that  the  rent 
for  each  year  should  be  paid  on  or  before  the  20th  day  of  December 
in  the  year.  The  lease  required  La  Page,  among  other  things,  to  plow 
as  much  land  each  fall  as  was  plowed  at  the  time  of  taking  possession, 
to  pay  all  highway  taxes,  to  keep  buildings  and  fences  in  repair,  to 
cut  Ic^s,  if  Mrs.  Ross  wanted  any,  and  draw  same  to  mill,  and  lum- 
ber from  mill  to  farm  for  repairs,  without  expense  to  Mrs.  Ross,  to 
cut  six  cords  of  wood  for  her  use  each  year  and  draw  same  out  at 
the  beginning  of  sleighing,  and  to  seed  down  eight  acres  of  plowed 
land  to  meadow  each  year,  except  the  last. 

Mrs.  Ross  had  a  life  estate  in  the  farm  under  her  husband's  will. 
Plaintiff  and  defendants  Thompson  and  Lunan  are  daughters  and  the 
remaindermen  under  their  father's  will;  plaintiff  being  seised  of  an 
imdivided  one-half,  Mrs.  Th(Mnpson  of  an  undivided  one-third,  and 
Mrs.  Lunan  of  an  undivided  one-sixth.  La  Page  entered  and  paid 
the  rent  for  the  first  year,  and  the  May  and  Jime  installments,  of 
$30  each,  for  the  second  year,  when  Mrs.  Ross  died.  She  died  on 
August  27,  1914,  leaving  a  will,  in  and  by  which  she  gave  all  of  her 
property  to  Mrs.  Lunan  and  named  her  as  executrix.  The  July  check 
for  $30  was  dated  August  25,  1914,  was  made  payable  to  Mrs.  Ross, 
and  was  received  by  Mrs.  Lunan  after  her  mother's  death.  On  the 
day  after  the  funeral  the  sisters  consulted  Mr.  Kellas,  who  is  now 
attorney  for  La  Page,  about  the  rights  of  the  parties.  He  read  the 
lease  to  them,  and  advised  them  that  La  P^e  had  the  right  to  remain 
for  the  balance  of  the  year,  and  that  they  had  the  right  to  receive  the 
rent  for  that  time,  and  to  have  the  checks  for  same  made  payable  to 
the  "John  Ross  Estate."  A  few  days  later,  plaintiff  and  Mrs.  Lunan 
went  to  the  creamery,  and  plaintiff  directed  that  the  checks  be  made 
payable  to  the  estate  for  the  remainder  of  the  year.  From  the  cream- 
ery, they  went  to  the  farm.  Mrs.  Thompson  was  not  with  them.  La 
Page  claims  that  they  asked  about  the  payments  of  rent,  that  he  told 
them,  and  that  plaintiff  said  that  everything  was  to  go  on  as  before, 
until  his  time  was  up,  except  that  the  checks  were  to  run  to  the  estate. 
He  testified,  further,  that  he  told  them  that  Mrs.  Ross  had  agreed  to 
shingle  the  hogpen  and  shed  and  one  side  of  the  barn,  but  that  plain- 
tiff said  that  she  was  short,  and  that  he  replied,  if  she  could  shingle 
the  hogpen  and  shed,  that  he  would  wait  until  tiie  next  year  for  the 
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barn,  and  that  she  told  him  to  do  so ;  and  he  testified,  also,  that  they 
asked  him  if  he  had  finished  shingling,  and  that  he  told  them  that 
he  wanted  to  do  a  little  more,  but  diat  he  did  not  have  the  shingles, 
and  that  plaintiff  directed  him  to  get  them  from  Mrs.  Lunan  and 
finish.  Mrs.  Lunan  testified  that  plaintiff  directed  him  to  do  as  he 
had  been  doing,  but  that  no  time  was  mentioned. 

Plaintiff  testified  that  she  did  not  talk  with  him  about  the  farm  on 
that  day,  but  that  Mrs.  Lunan  did,  thinking  that  she  could  handle  him 
better.  And  she  testified,  further,  that  Mrs.  Lunan  told  him  that  she 
wanted  to  let  him  know  about  the  change  and  that  they  wanted  the 
farm  in  the  spring,  so  as  to  settle  the  estate,  and  that  he  said  that  he 
had  repaired  and  seeded,  and  that  he  showed  the  seeding,  and  that 
she  rallied,  "We  will  make  that  right."  La  Page  remained  on  the 
farm,  and  claims  that  he  subsequently  obtained  three-quarters  of  a 
bundle  of  shingles  from  Mrs.  Liman  and  finished  the  shed,  that  he 
repaired  the  cow  stable  floor,  that  he  plowed  and  top-dressed  about 
20  acres  of  new  seeding,  that  he  cut  six  cords  of  wood  and  drew  same 
to  the  sugar  house,  and  that  he  paid  a  road  tax  the  latter  part  of 
March,  1915,  for  the  next  year.  He  said  that  the  wood  is  at  the  sugar 
house  now.  The  tax  was  paid  after  the  commencement  of  the  action. 
And  plaintiff  and  Mrs.  Lunan  testified  that,  so  far  as  they  knew,  he 
simply  finished  shingling  the  shed. 

Checks  were  thereafter  made  out  and  received  as  follows :  Septem- 
ber 25,  1914,  $30;  October  26,  1914,  $30;  December  11,  1914,  $30; 
and  December  25,  1914,  $20.  The  sisters  indorsed  them  and  divided 
the  proceeds  according  to  their  rights.  On  December  11,  1914,  they 
talked  about  the  sale  of  the  farm  at  Mrs.  Lunan's  house  in  Ft.  Cov- 
ii^on.  Plaintiff  testified  that  the  price  was  fixed  before  Aat.  Mrs. 
Lunan  and  Mrs.  Thompson  testified  that  they  did  not  want  to  sell, 
and  that  plaintiff  did,  but  that  she  said  that  La  Page  could  remain, 
if  they  could  not  sell  advantageously.  A  day  or  two  thereafter  plain- 
tiff and  Mrs.  Thompson  wrote  to  Mrs.  Lunan  from  their  homes,  just 
over  the  line  in  Canada,  not  far  from  Ft.  Covington,  and  asked  her 
to  have  a  notice  to  quit  prepared.  She  did  so,  and  signed  it,  and  sent 
it  to  fdaintiff,  after  which  plaintiff  and  Mrs.  Thompson  signed  it.  The 
notice  was  dated  December  15,  1914,  was  served  by  plaintiff,  in  the 
presence  of  Mrs.  Thompson,  on  December  16,  1914,  and  required  La 
Page  to  quit  on  or  before  March  17,  1915.  Plaintiff  tried  to  sell  the 
farm  to  La  Page  at  different  times,  but  they  could  not  agree  upon  a 
price.  He  admits  that  she  called  upon  him  two  or  three  times  for  that 
purpose,  but  he  said  that  he  did  not  tell  her  at  any  time  that  he  wanted 
to  buy,  that  "he  did  not  tell  it  that  way."  He  did  not  vacate,  as  re- 
quired, and  plaintiff  commenced  this  action  in  partition  on  March  17, 
1915.  ... 

At  the  close  of  the  evidence  plaintiff  moved  for  the  direction  of  a 
verdict,  and  defendants  for  a  dismissal  of  the  complaint,  on  the  ground 
that  plaintiff  was  not  in  possession  of  the  farm,  when  the  action  was 
commenced.  Decision  was  reserved,  and,  pending  same,  the  question 
whether  or  not  the  lease  was  adopted,  was  submitted  to  the  jury.  The 
answer  was  in  the  affirmative,  and  plaintiff  has  moved  that  the  find- 


Sup.  Ct) 


NESBITT  r.  THOMPSON 


169 


ing  be  set  aside,  and  for  judgment,  and  defendants  have  moved  for  a 
di»nissal. 

.[1-4]  Iva  Page  is  chargeable  with  notice  of  the  title  of  Mrs.  Ross. 
24  Cyc.  page  l(M-3,  note  14.  Her  death  terminated  the  lease  absolutely. 
McAdam  on  Landlord  and  Tenant  (4th  Ed.)  vol.  1,  page  209,  section 
65;  16  Cyc.  page  640;  Torrey  v,  Torrey,  14  N.  Y.  430;  Mclntyre 
V.  Clark,  6  Misc.  Rep.  377,  26  N.  Y.  Supp.  744;  Snedecker  v,  Thomp- 
son, 26  Misc.  Rep.  160,  56  N.  Y.  Supp.  775.  Thereupon,  he  became 
entitled  to  emblements,  namely,  to  the  crops  planted  by  him  prior  to 
her  death.  McAdam,  supra,  pages  836,  837 ;  Gerard  on  Titles  to  Real 
Estate  (5th  Ed.)  page  214;  16  Cyc.  pages  620,  621;  24  Cyc.  pages 
1070,  1071 ;  Harris  v.  Frink,  49  N.  Y.  24,  10  Am.  Rep.  318.  He  con- 
tinued in  the  use  and  occupation  of  the  farm.  Without  an  agreement, 
he  would  have  been  a  tenant  at  sufferance.  16  Cyc.  pages  640,  641, 
note  61 ;  24  Cyc.  page  1043,  note  14. 

[5-8]  There  was  no  writing,  but  he  claims  that  the  lease  was  adopt- 
ed. The  sisters  were  acquainted  ■  with  its  provisions.  Plaintiff  and 
Mrs.  Lunan  were  at  tiie  farm  a  day  or  two  after  the  funeral.  Mrs. 
Hiompson  was  not  with  them.  La  Page  testified  that  plaintiff  told 
him  about  the  directions  for  the  change  in  the  checks,  and  told  him  to 
continue  until  his  time  was  out.  Mrs.  Lunan  agreed  with  him,  except 
that  she  said  that  no  time  was  mentioned,  Plaintiff  testified  that  Mrs. 
Lunan  did  the  talking,  and  told  La  Page  that  they  wanted  the  farm  in 
the  spring,  so  as  to  settle  up  the  estate,  and  that  La  Page  thereupon 
called  attention  to  the  repairs,  which  he  had  made,  and  the  seeding, 
which  he  had  done,  and  that  Mrs.  Lunan  replied,  "We  will  make  that 
right."  And  Mrs.  Thompson,  so  far  as  appears,  did  not  talk  with  him 
until  the  time  when  the  notice  was  served.  So  that  the  evidence  fails 
to  show  an  oral  agreement.  It  would  have  been  insufficient,  if  there 
had  been  one.  Real  Property  Law,  §  242.  And  the  payment  and  ac- 
ceptance of  rent,  and  the  subsequent  acts  of  La  Page,  assuming  that 
he  did  what  he  claimed,  did  not  and  could  not  effect  an  adoption,  be- 
cause the  lease  was  terminated.  McAdam,  supra,  page  209  ;  24  Cyc. 
page  912,  note  50;  Coakley  v.  Chamberlain,  38  How.  Prac.  483.  Un- 
doubtedly, the  payment  and  acceptance  of  rent  effected  a  new  tenancy. 
McAdam,  supra,  page  209;  16  Cyc.  page  640,  note  58.  McAdam  says 
that  acceptance  of  rent  by  the  remainderman,  in  a  case  where  the  lease 
is  determined  by  the  death  of  the  life  tenant,  is  evidence  of  a  new  ten- 
ancy from  year  to  year,  so  as  to  render  a  notice  to  quit  necessary. 

In  this  case,  however,  the  facts  and  circumstances  show  that  the 
parties  agreed  to  a  tenancy  only  for  the  balance  of  the  farm  year.  The 
lease  was  a  farm  lease.  The  death  of  Mrs.  Ross  terminated  it  on  Au- 
gust 27,  1914.  The  sisters  were  advised,  a  few  days  thereafter,  that 
La  Page  had  the  right  to  remain  until  the  end  of  the  year,  and  that 
they  had  the  right  to  accept  the  rent  for  that  time,  and  to  have  the 
checks  for  same  made  payable  to  their  father's  estate.  Thereupon 
plaintiff  gave  directions  accordingly,  and  she  and  Mrs.  Lunan  went  to 
the  farm  immediately  thereafter  to  tell  La  Page  about  the  change.  The 
parties  do  not  agree  as  to  what  took  place  there,  but  the  evidence  tends 
to  confirm  plaintiff's  statement.   She  said  that  Mrs.  Lunan  told  La. 
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Page  about  ihe  change,  and  that  they  wanted  the  farm  m  the  spring, 
and  that  La  Page  called  attention  to  the  repairs,  which  he  had  made, 
and  to  the  seeding,  which  he  had  done,  and  that  Mrs.  Lunan  replied 
that  they  would  make  that  right.  The  sum  of  $90  had  been  paid  at 
that  time.  La  Page  remained  on  the  farm  and  paid  the  balance  for 
the  year,  in  three  payments  of  $30  each  and  one  payment  of  $20.  De- 
cember 25,  1914,  was  the  date  of  the  last  payment.  On  December  11, 
1914,  the  sisters  conferred  about  selling  the  farm.  The  price  was  fixed 
before  that.  On  December  16,  1914,  a  notice  to  quit,  signed  by  all  of 
them,  was  served  on  La  Page.  At  that  time,  plaintiff  tried  to  sell  the 
farm  to  him,  but  they  could  not  agree  on  the  price.  They  talked  about 
the  matter  at  different  times.  He  admitted  that  she  called  upon  him 
two  or  three  times,  but  claimed  that  he  did  not  tell  her  that  he  wanted 
to  buy,  that  "he  did  not  tell  it  that  way." 

There  was  no  question  for  the  jury,  so  that  the  finding  made  should 
be  set  aside,  and  plaintiff  should  have  judgment 


(Supreme  Court,  Appellate  Division,  Fourth  Department   December  8,  1&16.) 

GoNTEMFT  ®=>60 — Execution  ^=»41S — Suppuuestal  Pboceedinqs — Failube 
TO  Appeab  fob  Exauihation — Pbockeduto  to  Punish — Appkal — Stat- 

tlTBS. 

Code  Cir.  Proc.  t  2433,  provides  that  an  order  made  in  supplemental  pro- 
ceedings, which  are  special  proceedings,  can  be  reviewed  only  as  follows: 
An  order,  made  by  a  Judge  out  of  court,  may  be  vacated  or  modified  by 
the  Judge  who  made  it,  aa  If  It  was  made  In  an  action;  or  It,  or  the  order 
of  the  Judge  vacating'  or  modifying  It,  may  be  vacated  or  modified,  upon 
motion,  by  the  court  out  of  which  the  execution  Issued,  etc.  Section  1356 
gives  a  right  of  appeal  to  the  Appellate  Division  from  an  order  affecting 
a  substantial  right,  made  in  a  special  proceeding,  at  a  Spedai  or  Trial 
Term  of  the  Supreme  Court,  or  by  a  Justice  thereof  In  a  special  proceed- 
ing Instituted  before  him.  An  order  adjudging  a  Judgment  debtor  In  con- 
tempt of  court  for  disobedience  of  an  order  In  supplementary  proceed- 
ings, made  by  a  Justiw  of  the  Supreme  Court  out  of  court,  was  appealed 
from  to  the  Appellate  Division.  Held,  that  the  appeal  must  be  dismissed, 
the  Judgment  debtor  being  bound  by  section  2433,  as  the  order  was  made 
in  the  course  of  the  supplementary  proceedings,  to  move  at  Special  Term 
to  review  the  order;  the  Appellate  Division  being  without  Jurisdiction 
to  review,  except  upon  appeal  from  an  order  made  at  Special  Term,  and 
section  1356  having  no  application  to  an  order  made  In  supplementary  pro- 
ceedings. 

[Ed.  N(rte.— Fot  other  cases,  see  Contempt,  Cent.  Dl«.  SI  213-216,  223- 
237;  Dec.  Dig.  «=>66;  Execution,  Cent  Dig.  |  1201;  Dea  Dig.  «s»418.1 

Appeal  from  Special  Term,  Chautauqua  County. 

In  the  matter  of  the  examination  of  Ernest  Onetto,  judgment  debtor, 
in  proceedings  supplementary  to  execution,  upon  tfie  application  of 
Teutonia  Fire  Insurance  Company,  judgment  creditA*,  under  a  judg- 
ment recovered  in  an  acticMi  by  the  judgment  debtor  against  it.  From 
an  order  fay  a  justice  of  the  Supreme  Court,  made  out  of  court,  ad- 
judging the  judgment  debtor  in  contempt  for  disobedience  of  an  order 
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made  by  the  justice,  and  for  failure  to  obey  orders  and  directions  of 
the  referee,  and  imposing  a  fine  upon  such  judgment  debtor  and  com- 
mitting him  to  imprisonment,  he  appeals.  Appeal  dismissed. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

Thomas  H.  Larkins  and  Francis  S.  St^lske,  both  of  Dunkirk,  for 
appellant. 

J.  Sawyer  Fitch  and  McGuire  &  Wood,  all  of  Rochester,  for  re- 
spondent 

PER  CURIAM.  The  order  appealed  from  is  a  judge's  order,  and 
not  a  court  order.  It  is  an  order  made  in  and  as  a  part  of  the  supple- 
mentary proceedings.  Matter  of  Steinman  v.  Conlon,  208  N.  Y.  198, 
101  N.  E.  863.  Section  2433  of  the  Code  of  Civil  Procedure  prescribes 
the  method  of  reviewing  sudi  an  order  as  follows : 

**Eacb  of  those  remedies  is  a  special  proceeding.  But  an  order,  made  In  the 
course  thereof,  can  be  reviewed  only  as  follows:  1.  An  order,  made  by  a  Judge, 
out  of  court,  may  be  vacated  or  modified  by  the  judge  who  made  It,  as  If  It 
was  made  In  an  action ;  or  It,  or  the  order  of  the  judge  vacating  or  modifying 
It,  may  be  vacated  or  modified,  upon  motion,  by  the  court  out  of  which  the 
execution  was  Issued." 

Inasmuch  as  the  order  appealed  from  must  be  held  to  have  been 
made  in  the  course  of  the  supplementarv  proceedings,  we  think  ap- 
pellant was  bound  to  move  at  Special  Term  and  thus  to  review  the 
order,  and  that  this  court  is  without  jurisdiction  to  review  it  except 
upon  appeal  from  an  order  so  made  at  Special  Term.  There  is  little 
or  no  reason  for  requiring  such  a  review  at  Special  Term  in  a  case  like 
this,  where  application  for  the  order  was  on  notice  and  a  full  hearing 
of  both  parties  had  upon  the  testimony  given  before  the  referee  as 
well  as  upon  affidavits  upon  both  sides.  Still,  in  view  of  the  decision 
in  Matter  of  Steinman  v.  Conlon,  supra,  that  this  order  is  one  made 
in  the  course  of  the  supplementary  proceedings,  we  see  no  escape  from 
holding  that  section  2433  applies  and  prescribes  the  only  method  of 
review. 

Section  1356  of  the  Code,  which  gives  a  right  of  appeal  to  this  court 
"from  an  order,  affecting  a  substantial  right,  ma'de  in  a  special  pro- 
ceeding, at  a  Special  Term  or  a  Trial  Term  of  the  Supreme  Cwirt,  or 
made  by  a  justice  thereof,  in  a  special  proceeding  instituted  before  him, 
pursuant  to  a  special  statutory  provision,"  must  be  construed  with  sec- 
tion 2433,  and,  as  so  construed,  does  not  apply  to  an  order  made  in 
supplementary  proceedings.  The  preliminary  note  to  section  1356  of 
the  revisors  who  prepared  that  section  states : 

"This  title  contains  only  general  proTisiona  relating  to  appeals  in  special  - 
proceedings,  leaving  those  which  apply  exclusively  to  particular  kinds  of 
special  proceedings  to  be  treated  in  connection  with  the  other  provisions  upon 
the  same  subject  In  chapters  16  and  17  of  this  Ckjde." 

Section  2433  is  found  in  chapter  17,  where  special  provision  is  made 
for  orders  in  proceedings  supplementary  to  execution,  and  the  method 
of  reviewing  such  orders.   We  conclude  that  appellant  has  mistaken 
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his  remedy,  and  that  he  must  first  move  at  Special  Term  to  modify  or 
vacate  the  order  appealed  from,  and  ^at  an  appeal  to  this  court  can 

be  taken  only  from  the  order  of  the  Special  Term. 
The  append  is  dismissed,  with  $10  costs  and  disbursements. 


(Supreme  Oonrt,  Appellate  Division,  First  Department   Febmazy  4,  1916.) 

IvjUHonoN  4=»55 — SasnoTs  or  Pbotbctior. 

Plaintiff  maintained  a  manicure  parlor  on  the  lower  floor  of  the  tmild- 
lug;  her  premises  being  adjacent  to  the  hallway  leading  to  that  portion 
occupied  by  defendant,  who  conducted  an  employment  agency  on  an  npper 
floor.  Bulletlna  placed  on  one  side  of  the  hallway  near  the  entrance  at- 
tracted persons  Interested  in  obtaining  positiona  mentioned.  Held  that, 
where  the  bulletin  board  was  maintained  with  the  consent  of  the  lessor, 
and  no  such  crowd  as  to  constitute  a  public  nuisance  was  attracted,  plain- 
tiff is  not  entitled  to  an  Injunction  or  damages ;  defendant's  bulletin  serv- 
ing {he  same  purpose  as  plalntitTs  display  window. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Gent  Dig.  Sl  108, 109 ;  Dec 
Dig.  «=955.] 

Appeal  from  Special  Term,  New  York  County.  * 

Action  by  Lillian  Obradowitz  against  Edward  V.  Odell.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  complaint 
dismissed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN.  LAUGH- 
UN,  SCOn\  and  PAGE,  JJ. 

Robert  L.  Luce,  of  New  York  City,  for  appellant 

John  Wallace  Yotmg,  of  New  York  City,  for  respondent 

McLAUGHLIN,  J,  The  plaintiff  leased,  for  a  term  of  three  years 
from  October  1,  1914,  a  portion  of  the  ground  floor  of  825  Sixth  ave- 
nue, where  she  does  hairdressing  and  manicuring.  The  premises  are 
on  the  westerly  side  of  the  avenue,  7%  feet  in  width,  and  have  a 
show  window  m  front.  The  defendant  has  leased  for  several  years, 
from  the  same  landlord,  from  year  to  year,  in  the  same  building,  one 
of  the  upper  floors,  .access  to  which  is  reached  through  a  short  hall  to 
a  flight  of  stairs,  which  are  just  south  of  and  separated  from  plain- 
tiflf's  premises  by  a  wall  one  foot  in  thickness.  The  business  carried 
on  by  the  defendant  is  an  employment  agency,  and  with  the  permission 
of  his  landlord  he  maintains  on  one  side  of  Uie  hallway,  at  or  near  the 
entrance,  a  bulletin  board  of  positions  to  be  filled  and  wages  paid. 
The  plaintiff  complains  of  the  maintenance  of  this  bulletin  board,  and 
alleges  it  at  times  attracts  a  large  number  of  people,  which  interferes 
with  free  access  to  and  from  her  premises.  She  brought  this  action 
to  perpetually  enjoin  the  defendant  from  maintaining  such  board,  and 
also  for  damages.  She  had  a  judgment  enjoining  the  defendant,  dur- 
ii^  the  term  of  her  lease,  from  maintaining  the  bulletin  board  in  its 
present  position,  and  also  for  $500  damages.   Defendant  appeals. 

It  is  sought  to  sustain  the  judgment  awarding  injunctive  relief  under 

<Qr??For  other  casw  see  same  topic  ft  KST-NUUBBR  )q  all  Ker-Numtw»a  Dlswts  ft  ladies 
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the  authority  of  EHas  v.  Sutherland,  18  Abb.  N.  C.  126,  and  Jacques 
V.  National  Exhibit  Co.,  15  Abb.  N.  C.  250;  but  I  think  the  proof 
failed  to  bring  the  case  within  the  rule  laid  down  in  these  authorities, 
and  the  one  recently  decided  by  this  court.  Shaw's  Jewelry  Shop,  Inc., 
V.  New  York  Herald  Co.,  156  N.  Y.  S.  651  (not  yet  officially  reported). 
The  maintenance  of  the  bulletin  board  by  defendant  is  not  calculated, 
from  its  situation  and  surroundings,  to  draw  a  lai^e  crowd  of  people 
and  thus  create  in  a  public  street  a  nuisance,  or  to  seriously  interfere 
with  access  to  and  from  plaintiff's  premises,  nor  does  it  do  so.  Hie 
purpose  of  the  bulletin  board  is  to  attract  the  attention  of  persons  de- 
siring positions,  just  the  same  as  goods  displayed  in  plaintiffs  show 
window  are  for  the  purpose  of  attracting  would-be  customers,  and  one 
can  no  more  be  said  to  be  a  nuisance  than  the  other.  The  proof  fails 
to  show  the  collection  on  the  sidewalk  in  front  of  plaintiff's  premises 
of  such  a  number  of  people  as  to  seriously  interfere  with  pedestrians, 
or  with  customers  desiring  to  enter  or  leave  plaintiff's  establishment. 
*thc  use  to  which  the  defendant  is  putting  his  premises  is  not  an  un- 
reasonable one,  and  the  bulletin  board  is  maintained  with  the  consent 
of  his  landlord.  There  is  not  a  particle  of  proof  which  would  justify 
a  finding  that  the  plaintiff  has  been  or  will  be  damaged  by  the  mainte- 
nance of  this  board.  Before  one  can  be  enjoined  from  using,  for  a 
legitimate  business,  his  own  property,  the  proof  must  clearly  establish 
that  the  use  is  such  as  is  calculated  to,  and  does  in  fact,  deprive  an- 
other of  the  use  of  his  property,  to  his  damage. 

The  judgment  appealed  from  is  therefore  reversed,  and  the  com- 
plaint dismissed,  with  costs.  Order  to  be  settled  on  notice,  when  the 
reveml  of  findings  of  fact  and  conclusions  of  law,  and  the  making 
of  new  ones  to  conform  to  this  opinion  will  be  passed  upon.  Settle 
order  on  notice.   All  concur. 


(Snpreme  Court,  Appellate  Division,  E^rst  Department    February  4,  1&16.) 

1.  AFFBAX,  AMD  EBBOB  '®=>1203 — PBOCEEDINGS  AfTBB  SEMAND. 

Where  an  interlocutory  Judgment  overruling  &  demurrer  was  affirmed 
by  tbe  Appellate  Division  of  the  Supreme  Court,  with  "leave  to  the 
^aintUI  to  withdraw  the  demurrer  within  20  dayd  from  service  of  this 
order  on  payment  at  costs,"  defendant  was  required  menely  to  serve  a 
copy  tft  the  order,  not  notice  ot  entry  of  the  order;  and  hence  any  de- 
fect In  the  notice  served  could  not  extend  the  time  clven  plaintiff  to 
withdraw  the  demurrer. 

[Ed.  Nota — For  other  cases,  see  Appeal  and  Brror,  Gent  Dig.  H  4666, 
4684-1691,  4693 ;  Dec.  Dig.  «=>1203.] 

2,  Appeal  akd  Ebbob  «=»12(^— Judoiiint— PBOCEBDXNas  Aztbb  Behaztd. 

The  notice  given  in  such  case  was  snffldent,  even  if  notice  were  re- 
quired, in  view  of  Code  Civ.  Proc.  S  1345,  providing  that  an  order  ci  the 
Appellate  Division  rendered  on  an  appeal  must  be  entered  in  the  office  of 
the  clerk  of  the  Appellate  Division  In  the  department  in  which  the  appeal 
is  taken  is  located,  where  it  stated  that  the  order  bad  been  duly  entered 
in  the  office  of  the  clerk  of  the  Appellate  Division. 

[Ed.  Note. — For  other  cases,  see  Ai^ieal  and  Error,  Cent  Dig.  {}  4666, 
4684-4691,  4693;  Dec.  Dig.  <=al208.]  
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Z.  AmiAXi  AND  Ekbob  «»1208 — ^PKocEEDinas  Aftbb  Rbiusd. 

Where  notice  of  entry  of  an  order  of  the  Appellate  Division  of  the  Su- 
preme Court,  giving  plaintiff  leave  to  withdraw  a  demurrer  within  20 
days,  is  served  on  plaintiff,  and  for  several  months  he  retains,  without  ob- 
jection, the  paper  served,  he  waives  any  defect  in  the  service  thereof. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Brror,  Gent  Dig.  H  466G, 
4684-4691,  4693 ;  Dec.  Dig.  «=>1203.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Jesse  J.  Wild  against  the  Erie  Railroad  Company.  From 
an  order  directing  defendant  to  accept  service  of  a  notice  withdraw- 
ing a  demurrer,  defendant  appeals.  Reversed,  and  motion  denied, 
with  leave  to  plaintiff  to  apply  at  Special  Term  to  excuse  his  default 
and  withdraw  the  demurrer. 

See,  also,  168  App.  Div.  940,  153  N.  Y.  Supp.  1150. 

Argued  before  CLARKE,  P.  T.,  and  McLAUGHLIN.  LAUGH- 
LIN,  SCOTT,  and  PAGE,  JJ. 

Russel  S.  Coutant,  of  New  York  City,  for  appellant. 
Gerald  Nolan,  of  Yonkers,  for  respondent. 

McLaughlin,  J.  Action  to  recover  $30,000  damages  for  per- 
sonal injuries.  The  answer  put  in  issue  the  material  allegations  of 
the  complaint  and  set  up  as  affirmative  defenses:  (I)  Contributory 
negligence;  (2)  certain  statutes  of  the  state  where  the  accident  oc- 
curred; and  (3)  the  common  law  of  that  state  relating  to  recoveries 
for  personal  injuries  by  persons  walking  on  or  crossing  railroad  tracks. 
The  plaintiff  demurred  to  the  second  and  third  affirmative  defenses. 
At  the  trial  of  the  demurrer,  the  defendant  moved  to  dismiss  the 
complaint,  upon  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  court  overruled  the  demurrer,  but 
denied  the  motion  to  dismiss,  and  from  the  interlocutory  judgment 
both  parties  appealed.  This  court  affirmed  the  interlocutory  judg- 
ment, without  costs,  "with  leave  to  the  plaintiff  to  withdraw  the  de- 
murrer within  20  days  from  the  service  of  this  order,  on  payment 
of  costs  in  the  court  below."  On  June  14,  1915,  a  copy  of  the  order 
was  served  upon  plaintiff's  attorney,  with  notice  that  the  same  had 
been  duly  entered  in  the  office  of  the  clerk  of  the  Appellate 
Division.  No  objection  was  made  to  the  service,  and  no  action 
taken  under  the  order,  until  October  26,  1915,  when  the  plaintiff's 
attorney  served  upon  defendant's  attorney  a  notice  purporting  to  with- 
draw his  demurrer,  with  a  check  for  the  amount  of  the  costs  in  the 
court  below.  The  check  and  notice  were  at  once  returned,  with  an 
indorsement  that  the  same  had  not  been  served  in  accordance  with 
the  terms  of  the  order  of  the  Appellate  Division.  Thereupon  the 
plaintiff  made  a  motion  to  compel  defendant  to  accept  the  service. 
The  motion  was  granted,  and  the  appeal  is  from  that  order. 

[1]  The  motion  was  granted,  as  appears  from  tiie  memorandum  of 
the  learned  justice  sitting  at  Special  Term,  upon  the  authority  of 
Tudor  V.  Ebncr,  109  App.  Div.  521,  96  N.  Y.  Supp.  392.  There  the 
plaintiff  demurred  to  an  affirmative  defense,  which  was  overruled,  and 
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an  interlocutory  judgment  entered,  with  leave  to  the  plaintiff  to  with- 
draw his  demurrer  within  10  days  after  service  of  a  copy  of  the  in- 
terlocutory judgment,  "with  notice  of  entry  thereof."  The  notice 
of  the  entry  of  the  interlocutory  judgment  was  that  it  had  been  "duly 
entered  in  the  office  of  the  clerk  of  this  court."  A  majority  of  the 
court  on  appeal  (168  App.  Div.  940,  153  N.  Y.  Supp.  1150)  held  that 
the  notice  was  defective,  in  that  it  did  not  state  that  the  judgment 
had  been  entered  in  the  office  of  the  county  clerk,  and  for  that  reason 
it  was  insufficient  to  start  plaintiff's  time  running  within  which  to 
withdraw  the  demurrer.  In  the  present  case  the  order  giving  the 
plaintiff  leave  to  withdraw  his  demurrer  did  not  require  defendant 
to  give  any  notice  of  the  entry  of  the  order.  All  it  required  was  that 
a  copy  of  the  order  should  be  served,  and  that  the  plaintiff  then  had 
to  withdraw  the  demurrer  within  20  days  thereafter.  No  question 
seems  to  be  raised  but  what  the  order  was  properly  served.  There- 
fore the  Tudor  Case  has  no  application. 

[2,  3]  But,  if  notice  had  to  be  given  of  the  entry  of  the  order  of 
the  Appellate  Division,  the  notice  served  was  sufficient.  The  notice 
given  was  that  the  order  had  been  duly  entered  in  the  office  of  the 
clerk  of  the  Appellate  Division.  Under  section  1345  of  the  Code  of 
Civil  Procediu-e,  a  judgment  or  order  of  the  Appellate  Division,  ren- 
dered upon  an  appeal,  must  be  entered  in  the  office  of  the  clerk  of  the 
Appellate  Division  in  the  department  in  which  the  court  from  which 
the  appeal  is  taken  is  located.  Not  only  this,  but  if  the  plaintiff's  at- 
torney believed  that  the  notice  of  the  entry  of  the  order  were  irregular, 
and  desired  to  take  advantage  of  the  supposed  irregularity,  good  prac- 
tice required  that  he  should  return  the  paper,  with  a  notice  of  the 
reason  why  it  would  not  be  received.  Having  for  several  months  re- 
tained, without  objection,  the  paper  served,  the  plaintiff  waived  any 
defect  in  the  service,  if  any  existed;  but,  as  already  indicated,  there 
was  no  defect  in  the  service.  The  plaintiff,  therefore,  was  in  default 
when  he  attempted  to  withdraw  the  demurrer,  and  such  default  had 
to  be  excused  before  he  could  compel  defendant's  attorney  to  accept 
the  withdrawal. 

The  order  appealed  from,  therefore,  is  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  denied,  with  $10  costs,  with  leave 
to  the  plaintiff  to  apply  at  Special  Term  to  excuse  his  default  and 
withdraw  said  demurrer.   Order  filed.    All  concur. 


(Snpreme  Court,  Appellate  DivislMi,  Blrst  DepartmenL   February  4.  1916.) 

L  AcnoN  «=s»68i — Stat — Pendenot  of  Other  AcnoN. 

inalnttfTs  assignor  brought  an  acUon  against  defendant,  a  Pennsyl- 
vania corporation,  In  a  conrt  of  that  state  to  recover  a  certain  amoont, 
with  interest,  as  commissions  alleged  to  have  been  earned  In  the  sale  of 
defendant's  goods,  and  after  issue  therein  was  Joined  plaintiff  brought 
this  action  to  recover  the  same  amount  upon  the  same  cause  of  action. 
aeld,  that  the  plalntUE  occupied  no  better  position  than  his  assignor 
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wonld  hare,  If  the  action  bad  been  brought  by  it,  and  that  the  motion 
to  stay  trial  nntll  aft^*  the  trial  of  the  pending  action  sliould  have  been 
granted,  and  that  it  was  no  answer  to  the  motion  to  say  that  defendant 
could  set  up  in  its  answer  the  pendency  of  the  other  action. 

[Ed.  Note.— For  other  cases,  see  Action,  Gent  Dig.  IS  744-761;  Dea 
Dig.  «=»«9.] 

2.  Abateuent  akd  Bsvivax.  «=»13~Pi:KDn<ra  AonoR  in  Foreign  Juxiboxo- 

HON. 

The  pendency  of  an  action  in  a  foreign  jurisdiction  cannot,  as  a  geoer- 
al  rule,  be  pleaded  In  abatement  of  an  action  instituted  In  this  state. 

[Ed.  Note. — For  other  cases,  see  Abatement  and  Berlral,  Cent.  Dig.  H 
92-98,  100;  Dec.  Dig.  «S=»13.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Charles  A.  Peacock  against  the  Lutz  &  Schramm  Com- 
pany. From  an  order  denying  a  motion  to  stay  the  trial  of  the  ac- 
tion until  after  the  trial  of  an  action  pending  in  the  state  of  Pennsyl- 
vania, defendant  appeals.  Order  reversed,  and  motion  granted  stay- 
ing the  trial. 

Argued  before  Clarke,  P.  T.,  and  McLAUGHLIN,  LAUGHLIN. 

SCOTT,  and  PAGE,  JJ. 

Theodore  B.  Richter,  of  New  York  City,  for  appellant- 
Philip  B.  Adams,  of  New  York  City,  for  respondent 

McLAUGHLIN,  J.  Action  to  recover  $1,445,  with  interest,  com- 
missions alleged  to  have  been  earned  by  C.  J.  Sutphen  &  Co.,  plain- 
tiff's assignor,  for  the  sale  of  pickles.  Prior  to  the  commencement  of 
this  action  the  plaintiff's  assignor,  on  the  Uth  of  June,  1915,  brought 
an  action  in  the  court  of  common  pleas  of  Allegheny  county,  Pa., 
to  recover  the  same  amount  tq)on  the  same  cause  of  action.  Issue  in 
that  action  was  joined  on  the  23d  of  July,  1915,  and  this  action  was 
not  commenced  until  the  30th  of  July,  1915. 

The  defendant  is  a  Pennsylvania  corporation  and  has  its  principal 
office  in  that  state.  Raintiff's  assignor  is  a  resident  of  and  engaged 
in  business  in  the  state  of  Illinois.  The  pickles,  for  the  sale  of  whith 
commissions  are  claimed,  were  sold  in  the  state  of  Michigan,  where 
it  is  asserted  substantially  the  whole  transaction  took  place.  After 
issue  had  been  joined,  the  defendant  moved  to  stay  the  trial  of  the  ac- 
tion until  after  the  trial  and  final  disposition  of  the  Pennsylvania  action. 
The  motion  was  denied,  and  the  appeal  is  from  the  order. 

[1]  I  am  of  the  opinion  the  motion  should  have  been  granted.  The 
fact  is  not  disputed  that  the  cause  of  action,  and  the  amount  sought 
to  be  recovered,  are  precisely  the  same  in  each  action,  and  that  the 
action  in  this  state  was  not  commenced  until  issue  had  been  joined  in 
the  other  action.  Under  such  circumstances,  the  plaintiff  occupies 
no  better  position  than  his  assignor  would,  had  the  action  been  brought 
by  it.  Barton  v.  Speis,  73  N.  Y.  133.  Plaintiff  took  the  assignment 
subject  to  the  rights  existing  between  his  assignor  and  the  defendant 
at  die  time  the  assignment  was  made. 

Morrison  v.  Schmeman,  166  App.  Div.  264,  151  N.  Y.  Supp.  607, 
and  Douglass  v.  P.  Ins.  Co.,  138  N.  Y.  209,  38  N.  E.  938,  20  L.  R. 
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A.  118,  34  Am.  St  Rep.  448,  upon  which  the  learned  justice  at  Special 
Tenn  relied,  as  appears  from  his  memorandum  in  denying  the  motion, 
are  not  controlling,  nor  do  I  think  they  have  any  application  to  the 
question  presented.  The  case  is  quite  similar  to  AUentown  F.  &  M. 
Works  V.  Loretz,  16  App.  Div.  72,  44  N.  Y.  Supp.  689.  There  the 
plaintiff,  a  Pennsylvania  corporation  having  its  place  of  business  in 
that  state,  instituted  two  actions,  one  in  equity  and  the  other  at  law, 
in  the  state  of  Massachusetts,  to  enforce  a  claim  upon  which  it  there- 
after brought  two  actions  in  the  state  of  New  York.  After  issue 
had  been  joined  in  the  New  York  actions,  the  defendants  moved  to 
stay  proceedings  therein  until  after  trial  and  determination  of  the 
actions  brought  in  Massachusetts.  It  was  held  that  an  order  stay- 
ing proceedings  in  the  New  York  actions  was  prmierly  granted. 

In  Oppenheimer  v.  Carabaya  Rubber  &  Nav.  Co.  (No.  1)  145  App. 
Div.  830,  130  N.  Y.  Supp.  587,  this  court  held  that  an  order  denying 
a  motion  to  stay  proceedings  in  an  action  brought  in  this  state  should 
be  reversed,  and  a  motion  granting  such  stay  pending  the  trial  of  an 
action  brought  in  England  should  be  granted. 

[2]  It  is  no  answer  to  the  claim  that  a  stay  should  be  granted  to 
say  that  the  defendant  could  set  up  in  its  answer  the  pendency  of  the 
other  action.  In  Douglass  v.  P.  Ins.  Co.,  supra,  it  was  held  that  the 
pendency  of  an  action  in  a  foreign  jurisdiction  could  not,  as  a  general 
rule,  be  pleaded  in  abatement  of  an  action  instituted  in  this  state. 

The  order  appealed  from,  therefore,  is  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  granted,  staying  the  trial  of  this  action 
pending  the  discontinuance,  or  trial  and  final  disposition,  of  the  Peim- 
sylvania  action,  with  $10  costs.  All  concur. 


(Supreme  Court,  Appellate  Ett vision,  First  Department    Febraary  i,  1916.) 

1.  G&BBuns  4»163 — IiZHmifO  Lubiutt— Agbbkd  Value — Cabuaok  Auend- 

Under  the  Interstate  Commerce  Act  (Act  Cong.  Feb.  4,  18S7,  e.  104,  S  20, 
24  Stat  379),  as  amended  by  the  Qirmack  Amendment  {Act  Cong.  June 
29,  1906,  c  8591,  S  7,  pars.  11,  12,  84  Stat  B95  [U.  S.  Comp.  St  1913,  % 
8592]),  a  bin  of  lading  issued  upon  receiving  an  Interstate  shipment  of 
household  goods  for  carriage  at  a  lower  rate  on  an  agreed  value  not  ex- 
ceeding |10  per  100  pounds,  which  classification  was  explained  to  the 
shipper  who  elected  such  rate,  was  effective  to  limit  the  shipper's  recov- 
ery. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  SS  687-690 ;  Dec. 
Dig.  «=»153.] 

2.  Gabbiebs  €=»94 — Action  fob  Loss  of  Ooodb — SnFFictENOT  of  Bvidencs— 

Biu.  OF  Lading. 

In  a  shipper's  action  to  recover  $7,000  damages  for  the  defendant's 
failure  to  deliver  a  wooden  bcoc  weighing  200  pounds,  containing  sketch- 
es, drawings,  etc.,  received  for  interstate  carriage,  defended  on  the  ground 
that  the  bill  of  lading  limited  the  valne  to  f  10  on  each  100  ponnds,  evidence 
held  Insufildent  to  show  tliat  the  box  In  question  was  separated  from 
the  other  boxes  In  the  shipment,  or  was  Intentionally  excluded  from  the 

^B»For  oUier  cases  see  same  topic  A  KBT-NDM^ER  In  «U  K«T-Numb«red  DlgwU  *  IndezM 


DE  BOOHBMONT  T.  BOSTON  &  V.  B.  GO. 


157  N.Y.S.— 12 


Digitized  by 


Go 


178 


1S7  NBW  TOBK  StIPPLBlfBHT 


(Sup.  Ct. 


bill  of  lading  when  It  was  made  out,  and  to  show  that  all  the  goods.  In- 
cluding the  lost  box,  were  delivered  as  a  single  shipment,  intoided  to  be 
covered,  by  the  bill  of  lading  Issued. 

[£d.  -Note.— For  other  cases,  see  CArrlers.  Oent  Dig.  |S  86T-S06,  456 ; 
Dec.  Dig.  <&=>M.} 

Page  and  Laughlin,  JJ.,  dissenting. 

Appeal  from  Trml  Term,  New  York  County. 

Action  by  Ruth  De  Rochemont  against  the  Boston  &  Maine  Rail- 
road Company.  From  a  judgment  for  defendant  after  trial  by  the 
judge,  a  jury  having  been  waived,  plaintiff  appeals.  Affirmed. 

Argued  before  CLARKE,  P.  L  and  McLAUGHUN,  LAUGH- 
UN,  SCOTT,  and  PAGE,  JJ. 

John  Godfrey  Saxe,  of  New  York  City,  for  appellant 
Madison  G.  Gonterman,  of  New  York  City,  for  respondent 

McLaughlin,  J.  The  action  was  brought  to  recover  $7,000, 
as  damages  for  the  defendant's  failure  to  deliver  a  wooden  box  weigh- 
ing 200  pounds,  containing  sketches,  drawings,  notes,  etc.,  valued  at 
that  amount,  alleged  to  have  been  delivered  to  the  defendant  for  ship- 
ment from  PortsmoiJth,  N.  H.,  to  New  York  City.  The  fact  is  not 
disputed  that  the  box  in  question  was  delivered  to  the  defendant  as 
a  common  carrier,  and  that  it  failed  to  deliver  the  same,  either  to 
the  consignee  or  to  the  plaintiff.  At  the  conclusion  of  the  trial  the 
court  held  that  the  plaintiff's  recovery  must  be  limited,  irrespective 
of  the  value  of  iJie  contents  of  the  box,  to  the  sum  of  $20  by  reason 
of  a  provision  in  the  bill  of  lading  given  by  the  defendant,  which,  in 
case  of  loss,  prohibited  a  recovery  in  excess  of  $10  on  each  100 
pounds.  Judgment  was  accordingly  entered  in  plaintiff's  favor  for 
that  sum,  from  which  she  appeals. 

There  is  little  or  no  conflict  in  the  evidence  as  to  the  material 
facts  involved.  In  September,  1911,  the  plaintiff,  who  resided  in 
New  York  City,  was  at  her  father's  home  in  Portsmouth,  N,  H.,  and 
as  she  was  about  to  return  to  her  home  she  prepared  various  boxes 
and  parcels,  consisting  chiefly  of  household  goods,  to  be  forwarded 
to  her  there  by  freight.  In  'addition  to  the  box  in  question  there  were 
four  other  wooden  boxes  and  a  paper  box  containing  newspapers, 
making  six  boxes  in  all.  The  boxes  and  other  articles,  properly  tagged 
with  the  name  and  address  of  the  consignee,  were  delivered  at  the 
same  time  to  the  defendant  at  its  freight  house  at  Portsmouth  by  an 
employe  of  the  plaintiffs  father,  who  then  had  with  htm  a  so-called 
bill  of  lading,  which  had  been  prepared  by  the  plaintiff  for  the  goods. 
This  bill  of  lading,  however,  was  not  accepted  by  the  defendant,  and 
the  employe  shorUy  thereafter  returned  it  to  the  plaintifTs  father 
without  making  any  arrangement  for  the  shipment.  On  the  same  day, 
after  the  plaintiff  had  taken  a  train  for  New  York  City,  her  father 
went  to  the  defendant's  freight  office,  obtained  a  bill  of  lading,  and 
paid  the  freight.  The  defendant's  schedule  of  rates  filed  with  the 
Interstate  Commerce  Commission  for  household  goods  varied  accord- 
ing to  the  valuation  given,  there  being  a  lower  rate  for  goods  of  an 
agreed  value  not  exceeding  $10  per  100  potmds.    'Diis  classifi- 
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caticm  was  explained  by  one  of  the  defendant's  agents  to  plaintiff's 
father,  after  which  he  elected  to  ship  the  goods  at  the  lower  rate. 
The  following  statement  was  thereupon  stamped  fipon  the  bill  of 
lading: 

"For  the  purpose  of  enabling  the  carrier  to  apply  the  proper  published  rate 
as  explained  In  Its  classification  and  tariffs,  I  hereby  declare  that  the  value 
of  the  property  herein  described  does  not  exceed  ten  (10)  dollars  per  hundred 
(100)  pounds,  and  that  In  case  ot  loss  or  damage  thereto  I  will  not  assert 
claim  against  the  carrier  on  a  higher  basis  of  Talue." 

This  statement  was  signed  by  the  plaintiff's  father  and  by  a  rep- 
resentative of  the  railroad  company.  The  trial  court  held  that  its 
effect  was  to  limit  the  plaintiff's  recovery  for  the  missing  box  to  the 
sum  of  $20. 

[1,2]  If  the  box  were  shipped  under  the  bill  of  lading,  then  the 

decision  of  the  trial  court  is  undoubtedly  correct.  Pierce  Co.  v.  Wells 
Fargo  &  Co.,  236  U.  S-  278.  35  Sup.  Ct.  351,  59  L.  Ed.  576.  Indeed, 
this  is  not  disputed  by  the  appellant.  She,  however,  insists,  and  a 
recovery  is  claimed  upon  that  ground,  that  the  missing  box  was  not 
covered  by  the  bill  of  lading.  The  bill  of  lading  specifies  15  pieces; 
the  only  reference  to  boxes  being  an  item  of  "5  boxes,  H.  H.  G.,"  the 
abbreviations,  admittedly,  standing  for  household  goods.  As  already 
stated,  there  were  6  boxes  in  tiie  shipment  as  delivered  to  the  defend- 
ant, and  the  original  entry  on  the  bill  of  lading  was  "6  boxes  H.  H. 
G.,"  but  a  line  had  been  drawn  through  the  figure  6  and  the  figure 
5  written  in.  It  was  conceded  that  the  body  of  the  bill  of  lading  was 
in  the  handwriting  of  an  agent  of  the  defendant,  and  the  court  found 
that  he  made  the  alteration  referred  to  before  the  bill  of  lading  was 
delivered. 

After  a  careful  consideration  of  the  record,  I  am  unable  to  find  any 
evidence  whatever  to  sustain  the  finding,  unless  it  be  the  possible  sim- 
ilarity of  the  figures.  The  agent  who  made  out  the  bill  of  lading  is 
no  longer  in  the  employ  of  the  defendant  and  was  not  produced  by 
either  party,  and  the  plaintiff's  father  died  some  time  before  the  trial 
of  the  action.  The  witnesses  who  handled  the  bill  when  the  shipment 
was  made  and  delivered  were  unable  to  state  whether  or  not  the  al- 
teration was  then  up<»i  it,  and  the  possible  similarity  of  the  figures  is 
not,  in  my  opinion,  sufficient  to  support  a  finding  that  the  alteration 
was  made  by  the  same  person  who  made  out  the  body  of  the  bill  of 
lading,  and  before  the  same  was  delivered.  But,  assuming  that  tiie 
possible  similarity  of  the  figures,  taken  in  connection  with  the  making 
and  delivery  of  the  bill  of  lading,  is  sufficient  to  sustain  such  finding, 
I  do  not  think  it  aids  the  appellant,  since  no  inference,  either  favorable 
or  unfavorable  to  her,  can  be  drawn  from  the  unexplained  fact  that 
a  line  had  been  drawn  through  the  figure  "6"  and  the  figure  "5"  in- 
serted. The  determination  of  the  question  presented  must,  in  any 
event,  be  predicated  upon  the  fact  that  only  S  boxes  were  enumerated 
in  the  bill  of  lading,  entirely  irrespective  of  tiie  alteration.  If  this  be 
true,  then  tiie  plaintiff  is  in  this  situation,  she  delivered  6  boxes  to  the 
defendant  for  shipment^  and  it  billed  and  delivered  only  5. 
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It  is  from  this  fact,  and  this  fact  alone,  that  she  chums,  as  she  must, 
that  the  missing  box  was  either  intentionally  excluded  from  the  ship- 
ment or  lost  by 'the  defendant  before  the  bill  of  lading  was  made 
out,  and  that  it  only  covered  5  of  the  boxes  actually  delivered.  There 
is  no  evidence  in  the  record  to  show  that  the  missing  box  was  not  in 
the  possession  of  defendant  with  the  rest  of  the  goods  when  the  bill 
of  lading  was  made  out  and  ddivered.  The  bill  of  lading  does  not 
identify  in  any  way  tiie  5  boxes  entmierated.  The  total  weight  of  the 
shipment  was  given  as  1,050  pounds.  The  missing  box  weighed  200 
pounds,  and  was  by  far  the  heaviest  of  the  lot.  Yet  no  attempt  was 
made  to  show  what  the  weight  of  the  rest  of  the  goods  was  from 
which  it  might  have  been  determined  whether  the  goods  covered  by 
the  bill  of  lading  included  or  excluded  the  box  in  question.  It  is  not 
claimed  that  any  other  bill  of  lading  for  the  box  was  issued,  or  asked 
for.  The  shij^ment  bein^  interstate,  the  federal  statutes  required  the 
defendant  to  issue  a  bill  of  ladii^  for  it.  Adams  v.  Cronitu;er,  226 
U.  S.  491.  at  page  504,  33  Sup.  Ct.  148,  57  L.  Ed.  314,  44  L.  R.  A. 
(N.  S.)  257.  Of  this  the  plaintiff  had  constructive,  and  evidently  ac- 
tual, knowledge,  since  she  prepared  a  bill  of  lading  for  the  goods 


The  defendant's  schedule  of  rates,  as  we  have  already  seen,  varied 
according  to  the  nature  and  value  of  the  shipment,  and  there  is  no 
evidence  that  anything  was  ever  done  to  forward  this  box,  unless  it 
was  covered  by  the  bill  of  ladii^,  which  concededly  covered  all  the  rest 
of  the  goods  shipped.  Unless,  therefore,  this  box  were  shipped  under 
and  subject  to  the  terms  of  the  bill  of  lading  given,  it  was  never  shipped 
at  all,  and,  so  far  as  the  record  shows,  no  c<Mitract  or  negotiations 
for  its  shipment  were  entered  into.  Upon  this  evidence,  or  lack  of  it, 
the  trial  court  found  that  the  bill  of  lading  was  intended  to  cover  all 
the  goods  delivered  to  the  defendant,  including  the  missing  box,  which 
was  shipped  subject  to  its  terms,  and  I  am  unaUe  to  see  how  a  dif- 
ferent decision  could  have  been  reached.  The  most  plausible  theory 
advanced  by  the  plaintiff  is  that  the  box  was  lost  between  the  time 
when  it  was  delivered  to  the  defendant  and  the  time  when  the  bill 
of  lading  was  signed;  that  the  bill  of  lading  was  made  out  from  the 
so-called  bill  of  lading  which  she  prepared,  showing  6  boxes,  which 
was  changed  to  5  when  the  boxes,  then  in  the  possession  of  the  rail- 
road compEmy,  were  counted.  Upon  that  theory  it  is  possible  the  plain- 
tiff might  be  entitled  to  recover  the  value  of  tiie  contents  of  the  lost 
box. 

In  that  connection,  it  may  be  assumed,  for  the  purpose  of  the  dis- 
cussion, that  the  defendant's  liability  as  a  carrier  commenced  when 
the  goods  were  delivered  to  it  by  the  employe  of  the  plaintiff's  father 
for  immediate  shipment,  even  though  it  was  then  understood,  as  the 
testimony  showed,  that  the  freight  was  to  be  paid  and  the  bill  of 
lading  issued  before  actual  shipment.  It  may  likewise  be  assumed,  for 
the  same  purpose,  that  between  that  time  and  the  time  when  die  bill 
of  lading  was  made  out  and  signed  the  defendant  was  subject  to  a 
common-law  liability.  In  that  case,  if  the  box  had  been  lost  during 
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that  time,  it  was  not  covered  by  the  bill  of  lading  and  the  defendant 
would  be  liable  for  the  full  value  of  its  contents.  The  difficulty,  how- 
ever, with  these  assumptions,  is  that  the  facts  necessary  to  support 
the  plaintiff's  theory  rest  not  upon  evidence,  but  entirely  upon  con- 
jecture. 

PlauntifiE  also  suggests  another  tlieory,  inconsistent  with  the  one 
just  referred  to,  that  her  father  may  have  intentionally  excluded  this 
box  from  the  rest  of  the  shipment.  But  this  theory  is  based,  like  the 
other  one,  not  upon  evidence,  but  upon  conjecture.  The  so-called  bill 
of  lading  made  out  by  the  plaintiff  was  not  produced  or  accounted 
for,  although  it  appeared  from  her  testimony  that  it  was  in  her  pos- 
session about  the  time  the  goods  were  delivered  in  New  York.  There 
is  not  a  particle  of  evidence  as  to .  whether  the  lost  box  was  with 
the  rest  of  the  goods  when  the  bill  of  lading  was  made  out  and  signed, 
or  as  to  what  transpired  between  ptaintifrs  father  and  the  agent  at 
that  time. 

While  the  theories  suggested  by  the  plaintiff  may  present  a  possi- 
ble explanation  for  the  lost  box,  they  are  no  more  persuasive  than 
another  which  might  be  st^gested,  viz.,  that  defendant's  agent,  find- 
ii^  that  one  of  the  6  boxes  was  a  paper  box,  containing  only  news- 
papers, decided  it  ought  not  to  be  classed  with  the  5  wooden  boxes 
containing  household  goods,  and  for  that  reason  altered  the  bill  of 
lading,  and  either  neglected  to  list  the  paper  box  elsewhere  on  the  bill, 
or  tied  it  up  with  some  of  the  other  artides,  some  of  which  were  only 
roughly  fastened  together. 

When  the  evidence  adduced  at  the  trial  is  considered,  all  that  is 
established  is  that  6  boxes  were  delivered  to  the  defendant,  which, 
for  sonae  unexplained  reason,  issued  a  bill  of  lading  calling  for  only  5. 
There  is  no  way  of  determining  from  the  evidence,  or  from  the  bill, 
which  5  of  the  6  boxes  were  referred  to  therein.  No  claim  is  made 
that  any  arrangements  were  made,  suggested,  or  contemplated  by  the 
parties  for  shipping  any  one  of  the  6  boxes  separately.  Defendant 
having  delivered  to  the  plaintiff,  at  the  place  to  which  the  goods 
were  consigned,  only  5  boxes,  is,  of  course,  liable  for  failing  to  deliver 
the  missing  box.  But  it  cannot  be  held  liable  beyond  the  amount 
stipulated  m  the  bill  of  lading,  unless  we  are  prepared  to  hold  that 
die  box  in  question  was  separated  from  the  rest  of  the  shipment,  or 
was  intentiondly  excluded  from  the  bill  of  lading  when  it  was  made 
out.  There  is  no  evidence  whatever  in  the  record  upon  which  either 
of  these  findings  could  be  made;  on  the  contrary,  tiie  evidence  con- 
clusively establishes  that  all  of  the  goods,  including  the  box  which 
has  been  lost,  were  delivered  to  the  defendant  as  a  single  shipment, 
and  that  the  parties  intended  and  supposed  all  the  goods  so  delivered 
were  covered  by  the  bill  of  lading  issued. 

I  am  of  the  opinion  that  the  judgment  is  right,  and  should  be  affirm- 
ed, with  costs.  So  much  of  the  finding  of  fact  No.  XV  as  finds 
that  the  defendant's  agent  inserted  in  the  bill  of  lading  "an  item 
reading  5  boxes  H.  H.  G."  is  reversed,  on  the  ground  that  the  evi- 
dence is  insufficient  to  sustain  the  same,  and  so  much  of  the  finding 
of  fact  No.  XI  in  the  decision  as  finds  that  the  defendant's  agent 
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inserted  m  the  bill  of  lading  "an  item  5  H.  H.  G."  is  ^so  reversed  for  a 

similar  reason. 

CLARKE,  P.  J.,  and  SCOTT,  J.,  concur. 

PAGE,  J.  I  dissent.  Six  boxes  were  delivered  to  the  railroad 
company  for  shipment.  It  only  shipped  and  delivered  five  to  the 
plaintiff.  The  failure  of  the  defendant  to  deliver  to  plaintiff  all  the 
boxes  delivered  to  it  for  shipment  is  prima  facie  evidence  that  what 
was  not  delivered  was  lost  through  its  negligence ;  and  as  the  missing 
box  was  not  included  in  tlie  bill  of  lading,  it  would  appear  that  the 
box  was  lost  intermediate  the  delivery  to  the  company  for  shipment 
and  the  actual  shipment.  Therefore,  the  defendant  was  subject  to 
a  common-law  liability  to  pay  the  value  of  the  contents  of  the  box. 
I  think  the  plaintiff  made  out  a  prima  facie  case  for  a  recovery, 
and  that  the  defendant  did  not  overcome  it  by  any  competent  proof.- 
In  my  opinion,  the  judgment  should  be  reversed  and  a  new  trial 
granted. 

LAUGHLIN,  J.,  concurs. 


JUDSON  et  aL  y.  HATCH  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department   Febrnaiy  4,  1916.) 

1.  Gifts  <S=>49 — Stock  Cketificatb — Evidence. 

In  an  action  by  tbe  execators  to  recover  a  certificate  aC'Btock  alleged 
to  have  been  loaned  to  defendant  by  testatrix,  evidence  heli  to  Bhow  a 
dellTery  of  stock  certlflcate  by  the  testatrix,  with  an  Intention  to  give,  and 
an  acceptance  by  defendant,  constituting  a  gift 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent.  Dig.  |8  Wt-100;  Dec  Dig. 

2.  Gifts  <S=>49 — ^REQUiaiTS  Bvidknob. 

A  gift  must  be  estaUlshed  by  eridoice  that  Is  dear  and  aatiafactwy. 
[1^'d.  Note.— For  other  cases,  see  Gifts,  Coit  Dig.  B8  95-100 ;  Dec  Dig. 

3.  Gifts  <^23 — ^Delivekt — IUtaininq  PoasEssion. 

After  a  gift  is  made  complete  by  delivery  of  tbe  thing  given,  it  is  not 
necessary  that  the  donee  retain  possession;  but  he  may  redeliver  the 
property  to  the  donor  as  his  agent  without  invalidating  the  gift 

[Ed.  Note. — For  other  cases,  see  Gifts,  Cent  Dig.  |  40 ;  Dec  Dig.  «s»23.] 

4.  Gifts  <e=»47 — Loan  ob  Gift — Bubden  of  Pboof. 

Where  plalntlffE^  complaint  alleged  that  a  stock  certificate  delivered  to 
defendant  hy  thdr  testatrix  was  a  loan,  and  not  a  gift,  the  burden  of 
proof,  was  on  them  to  establish  that  the  transaction  constituted  a  loan, 
and  was  not  on  defendant  to  show  that  tbe  transactlrai  was  a  gift 

[Bd.  Note.— For  otb^  cases,  see  Gifts,  Cent  Dig.  |S  81-86;  Dec  Dig. 
«=»47.] 

Clarke,  P.  J.,  and  Laughlln,  J.,  dissenting  in  part 

Appeal  from  Trial  Term,  New  York  Cotmty. 
Action  by  Edward  G.  Judson  and  Emma  L.  Hayward,  as  executors 
of  Rosalie  Judson,  deceased,  against  Walter  C.  Hatch,  impleaded  with 
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others.  Frcmi  a  judgment  for  plaintiffs^  defendant  named  appeals. 
Reversed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  SCOTT,  and  PAGE.  J  J. 

Harold  £.  Lippincott.  of  New  York  City,  for  appellant. 
Chase  Mellen,  of  New  York  City,  for  respondents. 

McLaughlin,  J.  This  action  was  brought  to  recover  10  sliares 
of  stock  of  the  Singer  Manufacturing  Company,  alleged  to  have  been 
loaned  by  Rosalie  Judson,  plaintiffs'  testatrix,  to  the  appellant.  Walter 
C,  Hatch.  The  answer  put  in  issue  the  material  allegations  of  the  com- 
plaint, and  set  up  as  an  affirmative  defense  the  statute  of  limitations. 

[1]  At  the  trial  there  was  little  dispute  of  fact — ^the  question  really 
turning  upon  inferences  to  be  drawn  from  the  conceded  or  undisputed 
facts.  It  there  appeared  that  in  December,  1903,  Rosalie  Judson  be- 
came the  owner  of  a  certificate  representii^  10  shares  of  the  Singer 
Manufacturing  Company  stock;  that  at  that  time  Miss  Judson  lived 
with  the  appellant's  father  and  mother,  and  continued  to  so  live  un- 
til she  died,  in  June,  1913;  that  during  the  same  time  appellant  was 
also  a  member  of  the  household;  that  m  January,  1904,  she  delivered 
the  certificate  in  question  to  the  appellant,  and  at  or  about  the  same 
time  gave  him  a  memorandum,  which  reads  as  follows : 

"January  11,  1904. 

"I  have,  of  my  own  free  will,  let  Walter  C.  Batch  have  ten  shares  of  Singer's 
Mlg.  Co.  stock.  Eosalle  Judson." 

That  at  the  time  the  certificate  was  delivered  the  appellant  was  a 
young  man  about  to  engage  in  the  brokerage  business  with  his  brother ; 
that  he  so  informed  his  aunt,  and  asked  her  if  she  wanted  to  help 
him  out,  to  which  she  responded  by  sayit^.  "If  ten  shares  of  Singer 
stock  would  help,"  he  "could  have  it that  she  shortly  thereafter  de- 
livered certificate  indorsed  in  blank  to  him,  and  the  appellant  then 
stated  to  her  that  as  long  as  he  could  he  would  keep  Ibe  stock  in 
her  name,  so  that  she  could  receive  the  dividends,  to  which  she  re- 
plied he  could  do  as  he  saw  fit  about  it;  that  she  then  or  a  short  time 
thereafter  handed  him  the  memorandum  above  quoted,  saying  it  was 
in  reference  to  the  stock  she  had  given  him,  and  he  answered  by  say- 
ing it  was  umiecessary,  as  he  considered  her  word  sufficient;  that 
immediately  following  the  receipt  of  the  certificate,  the  appellant 
pledged  it  as  collateral  security  for  the  payment  of  a  loan  of  $2,000, 
whidi  remained  impaid  at  the  time  of  her  death,  she  in  the  meantime 
having  received  the  dividends  declared  upon  the  stock;  that  shortly 
before  her  death,  and  while  she  was  very  ill,  the  appellant  had  the 
stock  transferred  and  the  new  certificate  substituted  in  place  of  the 
old  one  as  collateral  security. 

The  appellant  was  corroborated  as  to  his  aunt's  giving  him  the  stock 
by  his  father,  mother,  brother,  and  a  trained  nurse,  who  attended 
Miss  Judson  during  her  last  illness.  At  the  conclusion  of  the  evi- 
dence, counsel  for  the  appellant  moved  to  dismiss  the  complaint,  which 
was  denied,  and  an  exception  taken,  and  the  case  sent  to  the  jury,  with 
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instructions  that  the  burden  was  upon  the  appellant  to  prove  that  the 
delivery  of  the  certificate  "was  a  gift,  instead  of  a  loan,"  which  was 
also  excepted  to  by  him.  The  jury  rendered  a  verdict  in  favor  of 
the  plaintiffs,  and  from  the  judgment  entered  thereon,  the  appeal  is 
taken. 

I  am  of  the  opinion  the  verdict  is  against  the  evidence.  The  testi- 
mony of  the  appellant  and  his  witnesses  was  not  contradicted  or  im- 
peached in  any  way,  and  there  was  nothing  at  the  close  of  the  evidence 
to  sustain  the  claim  of  the  plaintiffs  that  the  transaction  amounted, 
not  to  a  gift,  but  to  a  loan,  unless  it  be  the  form  of  the  memorandum 
to  which  reference  has  been  made,  and  that  the  dividends,  during  the 
life  of  Miss  Judson,  were  paid  to  her.  The  form  of  the  memorandum 
does  not  show  that  it  was  a  loan,  nor  is  such  inference  to  be  drawn 
from  the  words  used;  on  tiie  contrary,  if  any  inference  is  to  be 
drawn,  it  is  that  the  transaction  was  a  gift,  and  not  a  loan.  Nor  do 
I  think  the  fact  that  the  dividends  were  paid  to  her,  under  the  circum- 
stances, indicates  that  the  delivery  of  the  certificate  was  not  intended 
as  a  gift  of  the  stock.  The  most  that  can  be  claimed  from  the  ap- 
pellant's testimony  is  that  the  dividends  were  paid  to  her  with  his 
consent  and  acquiescence.  Considering  the  relation  existing  between 
tiie  parties — that  they  really  constituted  one  family,  living  together 
in  one  household — tt  is  not  at  all  improbable  that  he,  so  long  as  he 
could  carry  the  loan,  preferred  to  have  his  aunt  receive  the  dividends. 
Certainly  this  fact,  standing  alone,  cannot  be  said  to  overcome  the  evi- 
dence tending  to  establish  a  valid  gift  inter  vivos.  This  evidence 
shows  an  intent  on  the  part  of  Miss  Judson  to  give  a  certificate  for 
ten  shares  of  stock ;  it  shows  a  delivery  of  such  certificate,  and  an  ac- 
ceptance by  Ae  donee.  Beaver  v.  Beaver,  117  N.  Y.  421,  22  N.  E. 
940,  6  L.  R.  A.  403,  15  Am.  St.  Rep.  531;  Matter  of  Bolin,  136  N. 
Y.  177,  32  N.  E.  626;  Matter  of  Hendricks,  163  App.  Div.  413,  14S 
N.  Y.  Supp.  511. 

[2,  3]  It  is  true,  as  contended  by  the  respondents,  that  a  gift  must 
be  established  by  evidence  that  is  clear  and  satisfactory.  Hemmerich 
v.  Union  Dime  Savings  Inst'n,  205  N.  Y.  366,  98  N.  E.  499,  Ann. 
Cas.  1913E,  514;  Matter  of  Van  Alstyne,  207  N.  Y.  298,  100  N.  E. 
SGZ.  After  a  gift  is  made  c(»nplete  by  delivery  of  the  thing  ^ven, 
it  is  not  even  necessary  that  the  donee  retain  possession.  He  may  re- 
deliver the  property  to  the  donor  as  his  agent.  Gannon  v.  McGuire, 
160  N.  Y.  476,  55  N.  E.  7,  73  Am.  St.  Rep.  694. 

But  I  think  this  evidence  is  clear  and  satisfactory.  It  shows  that 
there  was  a  parting  by  the  aunt  with  all  present  and  future  power  and 
dominion  over  the  stock.  This  was  all  that  was  required.  Young  v. 
Young,  80  N.  Y.  431,  36  Am.  Rep.  634;  20  Cyc.  1196. 

I  am  of  the  opinion  that  the  appellant's  motion  to  dismiss  the  com- 
plaint should  have  been  granted.  The  evidence  did  not  justify  a  find- 
ing that  the  transaction  constituted  a  loan ;  on  the  contrary,  the  only 
fair  inference  to  be  drawn  from  it  was  that  it  was  a  gift. 

[4]  I  am  also  of  the  opinion  that  the  court  erred  in  its  charge.  The 
burden  to  establish  a  loan  was  upon  the  plaintiffs,  and  that  burden 
was  not  shifted,  notwithstanding  the  proof  established  a  gift.  To  en- 
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tide  tiie  plaintiffs  to  recover,  they  had  to  prove  the  loan.  This  they 
alle;ged  in  tiie  c(Hnplaint,  and  had  to  establish  by  proof  at  the  trial. 
The  exception  to  the  charge  that  "the  burden  is  on  the  defendant  to 
prove  that  it  was  a  gift  instead  of  a  loan"  was  well  taken. 

The  judgment  appealed  from  is  therefore  reversed,  and  tiie  com- 
plaint dismissed,  with  costs. 

SCOTT  and  PAGE,  JJ.,  concur, 

CLARKE,  P.  J.  I  concur  in  lie  reversal  of  judgment  upMi 
the  error  in  the  charge  pointed  out  by  Mr.  Justice  McLAUGHLTN, 
but  I  think  a  question  of  fact  is  presented  which  requires  submission 
to  a  jury.  I  therefore  vote  to  reverse  and  grant  a  new  trial,  with  costs 
to  the  appellant  to  abide  the  event 

LAUGHLIN.  J.,  concurs. 


<Sapreme  Conrt,  Appellate  Division,  Second  Department.   January  28,  1916.\ 

1.  Master  and  Servant  ®=278 — iNJUBrEaxo  Servant — Liabiutt — Evidence. 

Evidence  held  InsufBeient  to  show  liability  of  a  railroad  for  death  of 
Its  lineman  by  electroctttlon,  on  the  ground  that  a  ladder  furnished  him 
with  which  to  work  was  insecure. 

[Ed.  Mote. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  H  96^ 
956-958,  960-069,  971,  972,  977 :  Dec.  Dig.  «=»278.] 

2.  Masikb  and  Sebvant  <g=>278 — Ihjdbies  to  SEBVANr— LiABn-rrT — Evidence. 

Evidence  held  insufficient  to  show  liability  of  a  railroad  for  death  of 
its  lineman  by  electrocution  on  the  ground  that  defendant  failed  to  fur- 
nish deceased  lineman  with  proper  rubber  gloves  for  bis  protection. 

[Ed.  Mote. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  954, 
956-958,  960-969,  971,  972,  977 ;  Dec.  Dig.  ^278.] 

8.  Masteb  and  Servant  4»1S7— Injubies  to  Skevant — Electrto  Wibes. 

Where  an  employer  furnishes  an  experienced  employfi  with  proper 
rubber  gloves  for  his  protection  in  working  on  live  electric  wires,  the  em- 
ployer's foreman*  la  not  required  to  kei^  watch  on  the  servant  to  see  that 
be  uses  the  gloves,  instead  of  canvas  or  linen  gloves. 

[Ed.  Mote. — For  other  cases,  see  Master  and  Servant,  C^t  Dig.  {|  260, 
270,  273,  274,  277.  278 ;  Dec  Dig.  «=»137.1 

4.  Masteb  and  Sebvant  <3=>219~Injurieb  to  Scbvaht — ^Absuhption  op  Risk. 

Where  an  uasultable  ladder  was  furnished  an  experience  lineman,  he 
assnmed  the  risk  tixddent  to  its  use.  Its  insnffldency  being  obvious ;  and 
It  is  error  to  refuse  so  to  charge  the  jury. 

[Ed.  Mote.— For  other  cases,  see  Master  and  Servant,  Cent,  Dig.  H 
eia-624;  Dea  Dig.  «=»21».] 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Mary  Horan,  as  administratrix  of  the  estate  of  David 
Horan,  deceased,  against  the  New  York,  New  Haven  &  Hartford  Rail- 
road Company.  From  a  judgment  for  plaintiff,  and  an  order  denying 
defendant's  motion  for  new  trial,  and  an  order  granting  plaintiil  an 
extra  allowance,  defendant  appeals.  Reversed,  and  new  trial  granted. 
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Argued  before  JENKS,  P.  J.,  and  CARR,  STAPLETON,  RICH, 
and  PUTNAM,  JJ. 

James  W.  Carpenter,  of  Brooklyn,  for  appellant 
Thomas  J.  O'Neill,  of  New  York  City  (Leonard  F.  Fish,  of  New 
York  City,  on  the  brief),  for  respondent. 

•  STAFLETON,  J.  The  plaintifFs  intestate  was  killed  by  electricity 
in  the  state  of  Connecticut  on  the  6th  day  of  April,  1914,  about  10 
o'clock  in  the  forenoon.  He  was  in  defendant's  employment,  and  was 
engaged  in  installing  new  safety  devices,  called  protectors,  designed  to 
sustain  defendant's  signal  wires  in  the  event  of  a  break.  The  pro- 
tectors are  composed  of  metal  shafts  and  iron  caps.  They  are  attached 
to  the  wires  by  two  bolts  and  set  over  the  insulators.  The  wires  are 
used  to  signal  trains  operated  by  the  defendant  as  a  common  carrier  by 
railroad  while  engaged  in  commerce  between  several  states. 

The  deceased  worked  in  an  electrical  construction  gang  composed 
of  McMillan,  the  foreman,  Welden,  the  groundman  and  lineman's 
helper,  and  Mooney  and  the  deceased,  linemen.  McMillan  worked  on 
the  next  pole,  about  300  feet  away,  grounding  the  wires;  Welden 
worked  on  the  ground ;  Mooney  and  deceased  on  a  metal  arm  of  a  lat- 
ticed steel  strut,  which  arm  is  35  feet  above  a  concrete  base  resting  upon 
the  ground.  The  strut  has  two  arms,  on  the  lower  of  which  wires  are 
strung.  The  pole  pin  wire  (that  is,  the  one  nearest  the  pole)  was 
grounded  and  de-energ^zed.  It  was  the  wire  upon  which  the  linemen 
were  to  work  first.  The  linemen  ascended  the  pole  by  the  lattice  work 
to  the  arm.  They  afterwards  hoisted,  by  rope,  a  ladder  and  a  pig 
(also  called  a  shield).  The  ladder  was  a  hook  ladder  about  six  or  seven 
feet  long.  The  hooks  were  metal ;  the  rungs,  wood.  The  ladder  was 
attached  to  and  suspended  from  the  lower  arm,  and  was  steadied  by 
a  rope  fastened  to  the  lower  rung  and  to  a  pier  on  the  ground.  It  was 
used  by  the  men  to  stand  on  when  the^  worked  on  the  end  wire.  The 
pig  is  a  piece  of  slit  rubber  hose,  which  was  to  be  placed  as  a  shield 
over  the  wire  on  which  the  men  worked.  That  side  of  the  pole  which 
is  nearer  the  track  is  known  as  the  track  side,  and  the  opposite  side  is 
known  as  the  field  side.  The  pin  or  wire  which  is  nearer  the  pole  is 
known  as  the  pole  pin ;  the  one  further  away,  as  the  end  pin.  There 
are  two  signal  wires  on  the  field  side  of  the  pole.  It  is  essential  to 
the  signal  system  that  one  of  these  wires  be  always  energized.  The 
wires  were  uninsulated.  When  ungrounded,  the  wires  carry  2,2(X) 
volts  of  electricity.  This  voltage  is  lethal.  After  the  protectors  were 
affixed  to  the  pole  pin,  or  wire,  on  the  field  side  of  the  pole,  the  dece- 
dent proceeded  to  get  ready  to  work  on  the  end  pin  or  wire.  The 
ladder  was  adjusted  between  the  two  wires,  suspended  from  the 
lower  arm.  The  pig  was  on  the  wire  which  had  been  de-energized. 
The  method  was  then  to  signal  McMillan,  located  on  the  next  strut, 
to  ground  the  end  pin  or  wire  by  an  appliance  known  as  a  ground  stick, 
and  to  wait  until  he  signaled  that  he  had  done  so  before  going  near  it. 
For  work  on  the  pole  pin  the  ladder  is  unnecessary. 
The  decedent  was  shocked  by  contact  with  the  outer  wire  before  it 
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was  grounded.  He  was  wearing  linen  or  canvas  gloves.  There  is 
evidence  from  which  it  is  inferable  that  deceased  was  standing  on  the 
\adder  at  the  time  of  contact.  He  was  an  experienced  lineman.  Mc- 
Millan is  dead.  Mooney  and  Welden  were  witnesses.  No  other  per- 
son was  present  at  the  time  of  the  casualty.  The  personal  representa- 
tive of  the  deceased  employe  brought  this  action  against  his  employer 
for  damages  for  the  benefit  of  his  surviving  widow  and  child,  basing 
her  action  upon  the  act  relating  to  the  liability  of  common  carriers 
by  railroad  to  their  employes  in  certain  cases,  enacted  by  Congress  and 
approved  April  22,  1908,  as  amended  April  5,  1910.  35  Statutes  at 
Large,  p.  65,  c.  149;  36  Statutes  at  Large,  p.  291,  c.  143  (Comp.  St 
1913,  §§  8657-8665).  Pedersen  v.  Delaware,  Lackawanna  &  Western 
R.  R.  Co.,  229  U.  S.  146,  33  Sup.  Ct.  648,  57  L.  Ed.  1125,  Ann.  Cas. 
1914C,  153;  Deal  v.  Coal  &  Coke  Ry.  Co.  p.  C.)  215  Fed.  285. 
The  jury  gave  her  a  verdict.  It  is  from  the  judgment  entered  upon 
that  verdict,  and  from  an  order  denying  defendant's  motion  to  set 
aside  the  verdict  and  for  a  new  trial,  that  this  appeal  is  taken. 

The  case  was  submitted  to  the  jury  on  three  specifications  of  negli- 
gence, asserted  to  be  actionable  under  die  act  cited:  (a)  The  ladder 
furnished  was  insecure,  insufficient,  ana  unsafe;  (b)  the  defendant 
omitted  to  furnish  proper  rubber  gloves;  (c)  even  if  the  jury  found 
that  proper  rubber  gloves  were  furnished  by  the  employer,  the  fore- 
man, defendant's  employe,  was  negligent  in  permitting  the  linemen  to 
work  without  rubber  gloves,  and  in  permitting  them  to  wear  linen  or 
canvas  gloves,  which  are  unprotective. 

[1-8]  We  have  critically  searched  this  record  in  vain  for  facts  or 
reasonable  inferences  which  would  authorize  tlie  jury  in  finding  lia- 
bility under  any  one  of  these  specifications.  Indeed,  all  the  evidence 
is  the  other  way.  As  to  specification  (c)  we  may  also  say :  We  know 
no  rule  of  law  which  requires  the  foreman  of  an  employer  to  keep 
watch  upon  an  experienced  lineman,  to  discover  whether  he  is  using 
proper  gloves  which  the  company  supplied  for  the  lineman's  protec- 
tion, and,  upcm  discovery,  to  insist  upon  the  lineman's  usii^  them.  See 
Depirro  v.  Robins  Co.,  210  N.  Y.  93,  95,  103  N.  E.  894;  Davis  v.  Gas 
Engine  &  Power  Co.,  148  App.  Div.  791,  792,  133  N.  Y.  Supp.  247. 

[4]  Had  there  been  evidence  that  the  ladder  was  unsuitable,  and 
that  it  was  the  proximate  cause  of  the  injury,  its  unfitness  was  obvi- 
ous to  the  intestate,  an  experienced  lineman,  and  he  assumed  the  risk 
of  using  it.  It  was  therefore  reversible  error  to  refuse  so  to  charge 
on  request.  Seaboard  Air  Line  v.  Horton,  233  U.  S.  492,  34  Sup.  Ct. 
635,  58  L.  Ed.  1062,  L-  R.  A.  19I5C,  1,  Ann.  Cas.  1915B,  475 ;  Toledo, 
St  L.  &  W.  R.  R.  Co.  v.  Slavin,  236  U.  S.  454,  35  Sup.  Ct.  306,  59  L. 
Ed.  671 ;  CoUeUi  v.  Turner,  215  N.  Y.  675,  109  N.  E.  83.  There  was 
an  order  granting  plaintiff  an  extra  allowance,  which  is  involved  in  the 
appeal  and  falls  with  the  judgment. 

The  judgment  and  orders  should  be  reversed,  and  a  new  trial  grant- 
ed; costs  to  abide  the  event.  All  concur. 
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BIJTLEB  T.  BUTLER  et  aL 


(Supreme  Court,  Trial  Term,  Schenectady  County.   Jannuy,  1916.) 

1,  Mabriagb  €=»11 — ^iNvjxiDrrr — Statute. 

Under  Domestic  Relations  Law  (ConsoL  Laws,  c  l^  art.  2,  S  6,  provid- 
ing that  a  marriage  is  absolutely  v<^d  if  contracted  by  a  peracMi  whose  hus- 
band or  wife  by  a  former  marriage  is  living,  unless  such  former  marriage 
has  been  annulled,  the  husband  or  wife  sentenced  to  imprisonment  for 
life,  or  has  absented  himself  or  herself  for  five  successive  years  last  past 
without  being  known  to  the  person  to  be  living  during  such  time,  where  a 
wife,  who  knew  that  her  huaband  was  alive  and  had  lived  with  her  with- 
in five  years,  married  again,  her  second  marriage  was  absolutely  void. 

[Ed.  Not&— For  other  cases,  see  Marriage.  Gent  Dig.  {  SO;  Dec.  Die. 

2.  HUSBANn  AND  WiPK  «=»14 — ^TENANOT  BT  the  EmiBBTT, 

Only  husband  and  wife  can  take  and  hold  realty  as  tenants  by  the 
entirety. 

[£d.  Note.— For  other  cases,  see  Hnaband  and  Wife,  GeaL  Dig.  H  71-S6, 
88,  89;  Dea  Dig.  «»14.] 

S.  BirsBAND  AND  Wife  e^l4 — ^Tenancy  in  Coioion — Cbbatioh  by  Cohvbt- 

AKCE  TO  PURPOETED  HtJBBA#D  AND  WiFE. 

"Wliere  a  husband  conveyed  realty  to  third  persons,  who  conveyed  baG& 
to  himself  and  wife,  as  husband  and  wife,  but  the  marriage  was  in  fact 
void,  a  tenancy  In  common,  but  not  a  tentmcy  by  entirety,  resulted. 

[Ed.  Note.— For  other  cases,  see  Husband  and  Wife,  Coat  Dig.  fl 
n-m,  88,  89;  Dec  Dig.  «=!>14.] 

4.  Deeds  ^»70 — ^Refobuation  or  InsTBUiOEnTs  4=^7 — ^Rioht  to  Ganceixa- 

TION. 

Where  a  woman,  marrying,  misrepresented  that  she  did  not  know  that 
her  former  husband  had  been  living  within  Ave  years,  a  circumstance  In- 
validating the  marriage,  and  loaned  money  to  her  husband  to  start  build- 
ing a  house,  who  thereafter,  through  third  persons,  conveyed  the  prop- 
erty and  other  lots  to  himself  and  to  her,  as  husband  and  wife,  to  secure 
her  advance,  which  be  would  not  have  done,  had  he  not  thoui^t  himself 
married,  the  deeds  conveying  the  house  and  lot  will  be  set  aside,  and 
those  conveying  the  lots  be  reformed,  at  the  husband's  suit  to  divest  the 
wife's  Interest. 

[Bd.  Note.— For  other  cases,  see  Deeds,  Cent.  Dig.  SS  185-182;  Dec 
Dig.  ^70;  Reformation  of  Instrum^ts,  Cent  Dig.  g  20;  Dec  Dig.  ^7.] 

5.  BEFOBUATIOIT  OW  iKSTSlTUEinS  «C»8ft— NSOESSABT  PABTT. 

In  a  husband's  suit  against  his  purported  wife  to  reform,  for  her  tranA 
upon  him,  deeds  executed  by  a  third  person  to  the  husband  and  wife  to 
effectuate  a  conveyance  from  the  husband  alone  back  to  thou  both,  the 
third  person,  who  had  no  Interest  in  the  property,  and  Was  not  charged 
with  fraud,  was  not  a  necessary  party. 

[Ed.  Note. — For  other  cases,  see  Raformatl<m  of  Inatruments,  Cent  Dig. 
IS  122-139;  Dec  Dig.  «=>33.] 

6>  Vkndob  and  Fubchaseb  ®=»229 — Good  Fatth. 

Where  a  woman  committed  a  fraud  upon  ber  second  husband  by  marry- 
ing him  while  she  knew  that  her  first  husband  had  been  living  within  five 
years,  and  such  second  husband  conveyed  property  to  her  as  security  for 
a  loan,  which  he  would  not  have  done  but  for  the  marriage,  whereupon, 
learning  of  the  prior  marriage,  he  commenced  an  action  for  annnlment 
of  bis  marriage  against  the  wife,  his  attorney  showing  the  first  hus- 
band's affidavit  of  the  Act  of  marriage  to  the  wife's  counsel,  both  of  them 
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discussing  the  case,  wblle  the  wife  gave  her  attorn^,  who  had  acted  for 
lier  In  regard  to  the  loan,  a  quitclaim  deed  of  her  Interest  In  the  property 
conveyed  her  for  his  services  In  the  annulment  suit,  the  situation  put 
such  attorney  np<m  Inquiry  as  to  the  husband's  rights. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  C^t.  Dig.  9g 
477-4M;  Dec.  Dlg.^  229.] 

7.  Cancbllation  or  iNarstiMENTs  ^5&— Rioht  to  Lww. 

In  suit  by  a  husband  to  cancel  and  reform  his  conveyances  through 
third  persons  back  to  himself  and  wife,  who  had  practiced  fraud  upon 
him  In  marrying  him  while  her  first  husband  was  living,  such  wife,  who 
loaned  the  husband  at  least  |237  of  her  money,  without  being  repaid, 
was  entitled  to  a  lien  (m  the  pronterty,  conv^^  as  Kcnrll^,  for  8U<A 
amount 

[Ed.  Note. — Wot  other  cases,  see  GancellatlOD  of  Instruments,  Cent.  Dig. 
»  119-125;  Dec.  Dig.  «=s>S9.] 

Suit  by  Harley  M.  Butler  against  Estella  M.  Butler  and  others. 
Findii^  directed  in  accordance  with  the  opinion  for  plaintifi,  with 
a  lien  in  favor  of  the  named  defendant. 

Stuart  G.  Knight,  of  Schenectady,  for  plaintiff. 
Walter  F.  Wellman,  of  Schenectady,  for  defendants, 

WHITMYER,  J.  [1]  Plaintiff  is  seeking  to  set  aside  two  deeds 
of  a  house  and  lot,  one  for  himself  to  defendant  Ernest  C.  Verwiebe, 
dated  June  6,  1914,  and  the  other  from  said  Verwiebe  to  plaintiff  and 
to  defendant  Estella  M.  Butler,  as  husband  and  wife,  dated  June  8, 
1914,  and  is  seeking  also  to  reform  two  other  deeds  of  two  lots  con- 
veyed Levi  S.  Benedict  to  plaintiff  and  to  Estella,  as  husband  and 
wife,  one  dated  June  6,  1914,  and  the  other  July  10,  1914,  by  strik- 
ing out  the  words  *'and  Estella  M.  Butler,  as  husband  and  wife,"  and 
making  other  corresponding  changes,  cai  the  ground  that  the  marriage 
between  himself  and  Estella  and  that  the  said  deeds  were  induced  and 
procured  by  her  fraud  and  deceit  Plaintiff  has  lived  in  or  near  the 
dty  of  Schenectady  nearly  all  of  his  life.  He  met  Estella  in  Decem- 
ber, 1913,  while  visiting  his  brother,  in  a  subiurb  of  the  city  of  Boston. 
She  and  his  brother  were  boarding  at  the  same  boarding  bouse.  She 
was  known  as  Mrs.  Estella  Hammond.  She  toAd  plaintiff  that  she 
had  been  married,  but  that  her  husband  had  been  absent  continuously 
for  five  years,  that  she  did  not  know  where  he  was  and  whether  or 
not  he  was  alive,  and  that  she  had  tried  to  locate  him,  but  had  been 
unable  so  to  do.  Plaintiff  proposed  marriage.  They  came  to  the  city 
of  Schenectady  and  consulted  an  attorney,  defendant  Miller.  Plain- 
tiff asked  him  how  long  a  former  husband  would  have  to  be  missing 
before  the  wife  could  marry.  The  evidence  does  not  show  just  what 
Miller  said,  but  plaintiff  applied  for  a  marriage  license.  At  the  city 
clerk's  office  he  was  told  that  an  affidavit  to  the  effect  that  the  wife 
had  not  seen  or  heard  from  her  husband  for  five  years  was  necessary. 
The  affidavit  was  prepared  by  Miller.  It  was  to  the  effect  that  Estella 
had  married  Josiah  Hammond  on  September  23,  1905,  and  had  lived 
with  him  until  November  13,  1907,  when  he  abandoned  her,  and  that 
he  had  been  absent  for  five  successive  years,  without  being  known  to 
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her  to  be  alive.  She  swore  to  it  before  Miller  on  February  5,  1914. 
A  license  was  tlien  procured  and  a  marriage  ceremony  was  performed 
on  February  14,  1914, 

Hammond,  the  husband,  testified  at  the  trial.  Pliuntiff  located  him 
in  Lynn,  Mass.,  with  the  aid  of  one  of  Estella's  uncles.   He  testified 
that  he  lived  with  her  until  August  27,  1912,  and  that  he  did  not  see 
her  after  that  until  the  trial.    She  testified  that  he  left  her  in  Novem- 
ber, 1909,  and  that  she  did  not  know  until  the  trial  whether  he  was 
alive  or  not.   However,  the  circumstances  show  that  Hammond  told 
the  truth  and  that  she  did  know.  The  marriage  to  plaintiff  was,  there- 
fore, absolutely  void.   Domestic  Relations  Law,  art.  2,  §  6 ;  Stein  v. 
Dunne,  119  App.  Div.  1,  103  N.  Y.  Supp.  894,  affirmed  190  N.  Y. 
524,  83  N.  E.  1132.    And  plaintiff  was  an  innocent  party.  Estella 
made  false  statements  to  him  for  the  purpose  of  inducing  him  to  marry 
her,  and  he  married  her  relying  upon  them  and  believing  them  to  be 
true.    The  marrlE^  was  brought  about  by  her  fraud  and  deceit. 
Estella  was  injured  in  April,  1914,  while  on  a  car  of  the  Schenectady 
Railway  Company,  and  the  company  paid  her  $550  In  settlement.  She 
and  plaintiff  signed  the  release.    Shortly  thereafter  she  loaned  plain- 
tiff some  of  the  money.    She  claims  that  he  asked  for  it,  so  that  he 
might  start  a  building  on  one  of  his  lots  and  get  it  along  far  enough 
to  procure  a  mortgage  loan,  and  that  she  loaned  him  $350.   He  claims 
that  he  did  not  tell  her  why  he  wanted  the  money  and  that  she  loaned 
him  $237.   On  May  29,  1914,  Miller  wrote  and  asked  him  to  adjust 
the  loan  on  or  before  June  2,  1914,  stating  that  Estella  had  stated 
that  he  would  not  give  her  any  security.    He  called  a  day  or  two 
later.    Miller  testified  that  plaintiff  admitted  that  he  owed  Estella 
about  $300,  and  said  that  he  could  not  give  her  a  mortgage,  because 
he  was  trying  to  place  one,  but  that  he  would  give  her  a  one-half  in- 
terest in  the  property.    And  he  claims  that  he  then  suggested  a  ten- 
ancy by  tiie  entirety,  but  that  plaintiff  did  not  permit  him  to  draw 
the  deeds,  because  he  thought  that  his  charge  was  excessive.  Plain- 
tiff testified  that  Miller  "spoke  iabout  making  over  the  pr(^)erty,"  but 
he  did  .not  give  the  conversation.  He  conveyed  the  house  and  lot  to 
Verwiebe  on  June  6,  1914,  and  Verwiebe  conveyed  to  him  and  to 
Estella,  as  husband  and  wife,  on  June  8,  1914 ;  and  Benedict  conveyed 
the  lots  to  them  in  the  same  way,  one  on  June  6,  1914,  and  the  oUier 
on  July  10,  I9I4. 

[2-4]  The  deeds  indicate  that  it  was  the  intention  to  create  a  ten- 
ancy by  the  entirety,  but  the  parties  could  not  take  and  hold  in  that 
tenancy,  because  they  were  not  husband  and  wife.  If  there  had  been 
no  fraud  and  deceit,  a  tenancy  in  common  would  have  been  the  result. 
Stelz  V.  Shreck,  128  N.  Y,  263,  28  N.  E.  510,  13  L.  R.  A.  325,  26 
Am.  St.  Rep.  475 ;  Perrin  v.  Harrington,  146  App.  Div.  292,  130  N. 
Y.  Supp.  944.  And,  so  far  as  the  matter  of  security  is  concerned,  al- 
though talked  about,  it  seems  clear  that  plaintiff  would  not  have  given 
deeds,  if  he  had  not  supposed  that  he  was  Estella's  husband.  The 
deeds  of  the  house  and  lot  should  therefore  be  set  aside,  and  the  deeds 
of  the  lots  should  be  reformed,  as  requested. 

[S]  It  is  claimed  that  the  Benedict  deeds  cannot  be  reformed,  be- 
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cause  Benedict  has  not  been  made  a  party  to  the  action.   But  he  has 
no  interest  in  the  property,  he  is  not  charged  with  fraud,  and  there 
Was  no  fraud  as  against  him.  The  fraud  was  1^  Estella  upon  plaintiff. 
But  for  that,  her  name  would  not  have  appeared  in  the  deeds.  This 
heing  so,  they  may  be  reformed  without  making  Benedict  a  party. 
Gebel  V.  Weiss,  42  N.  J.  Eq.  521, 8  Atl.  889.  The  case  cited  is  precisely 
m  point.  The  deed  there  was  to  "Peter  Weiss  and  Kunigunda,  his 
wife."  The  consideration  was  $2,040.    Of  this  the  wife  paid  $440 
w  cash  from  her  own  money  and  both  signed  a  mortgage  for  the 
balance.   She  had  three  children  by  Weiss.    After  his  dealii,  learning 
that  he  had  a  wife  living,  she  brought  action  against  the  wife  and 
her  children,  to  establish  her  title  to  the  whole  property.  The  grantor 
named  in  the  deed  was  not  made  a  party.  And  it  was  held  tiiat  she 
vas  entitled  to  the  decree  asked  for,  because  she  had  paid  all  of  the 
consideration,  and  because  of  the  fraud  of  Weiss  in  marr3^ng  her  and 
in  inducing  her  to  believe  that  he  was  her  lawful  husband,  but  for. 
which  belief  his  name  would  not  have  been  inserted  in  the  deed. 

fS]  The  parties  lived  together,  after  the  deeds  were  given,  until 
some  time  in  September,  when  plaintiff  received  information  that  Ham- 
ratad  was  alive.    They  had  a  quarrel,  and  plaintiff  struck  Estella. 
He  was  arrested,  convicted,  and  sentenced  to  the  county  jail  for  60 
•iays,  but  was  released  by  Estella's  efforts,  after  serving  20  days.  Af- 
ter his  release,  he  started  out  to  find  Hammcmd.   He  located  him  in 
the  city  of  Lynn,  Mass.,  with  the  aid  of  Estella's  relatives,  and  procured 
an  affidavit  from  him.    This  was  verified  November  10,  1914,  and 
Was  to  the  effect  that  he  had  lived  with  Estella  until  August  27,  1912, 
and  tHat  their  marriage  was  in  force.   Plaintiff  returned  to  Schenectady 
and  commenced  an  action  for  annulment  on  November  11,  1914.  Mc- 
Nab  was  his  attorney.    He  ^owed  Hammond's  affidavit  to  Miller, 
who  Had  been  acting  for  Estella.   The  attorneys  discussed  the  case. 
Estella  did  not  appear,  but  gave  Miller  a  quitclaim  deed,  on  November 
^Y*  1^14,  of  her  interest  in  Sie  house  and  lot  and  in  one  of  the  lots  for 
his  services.   It  seems  clear,  therefore,  that  Miller  had  knowledge  or 
notice  of  the  situation.  At  any  rate,  the  situation  was  such  as  to  put 
him  upon  inquiry.  Anderson  v.  Blood,  152  N.  Y.  285,  46  N.  E.  493, 
^7  A-m  St  Rep.  515. 

Vy  1  Estella  claims  that  she  loaned  plaintiff  $350.   He  says,  $237, 
althoui^  he  admitted  to  Miller  that  the  amount  was  about  $300.  He 
testified  that  he  used  $30  of  it  to  pay  a  dressmaking  bill  contracted  by 
1^  before  marriage,  $53  to  pay  for  money  borrowed  by  her  before 
^^tTiage,  and  $24  for  filling  her  teeth.   And  he  testified,  further,  that 
turned  over  the.  furniture  and  household  utensils  for  what  he 
owed,  when  they  separated.    She  denied  these  statements,  and  a  let- 
written  by  him  in  September,  1914,  while  he  was  in  jail,  indicates 
that  the  bill  for  filling  teeth  had  not  been  paid  at  that  time.  The  evi- 
dence is  insufficient  to  show  that  he  made  the  payments  claimed.  More- 
over, the  furniture  had  been  bought  on  the  installment  plan,  and  was 
taken  by  the  dealer,  because  of  his  default  in  payment,  and  the  house- 
hold utensils,  apparently,  were  turned  over  to  his  mother  for  their 
board ;  and  one  of  his  letters,  written  while  he  was  in  jail  and  after 
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he  knew  that  Hammond  was  alive,  indicates  that  he,  at  that  time, 
wanted  Estella  to  have  at  least  $200,  and  more,  if  possible.  The  mon- 
ey received  from  the  railroad  company  was  her  money.  She  loaned 
some  of  it  to  plaintiff.  The  exact  amount  is  somewhat  uncertain,  but 
it  was  at  least  the  sum  of  $237,  and  she  ought  to  have  a  lien  for  that 
amount. 

Findings  accordingly,  with  a  direction  for  costs  as  against  Kstella, 
to  be  taxed  as  in  an  action  at  law. 


(B3  Misa  Bep.  20) 

STONB  T.  O'NEIU 
(Sapreme  Court,  Trial  and  Special  Term,  Broome  Goantr*  Janoary  8,  1016J 

1.  JtJBT  <g=>92 — DlSQtJAMFIOATION  OP  JUBOBg. 

That  a  Juror  had  been  a  client  of  the  attorney  for  one  of  the  parties 
does  not  absolutely  disqualify  him. 
[Ed.  Note.— For  other  cases,  see  Jary,  Cent.  Dig.     420-422;  Dec  Dig. 

2.  New  Tbial  <t=>42 — Jubobs — Disqualitication. 

Where  a  Juror  on  voir  dire  examinatltm' admitted  that  he  had  been  a 
client  of  the  attorney  of  one  of  the  parties,  and  It  was  not  conclustvelr 
shown  that  he  concealed  the  reoentness  of  the  tranaaction,  a  verdict  will 
not  be  set  aside  aa  the  gromid  of  fraud,  in  that  the  Jnrw  concealed  his 
true  relations  with  such  attorn^. 

[Ed.  Note.— For  other  cases,  see  New  OMal,  Cent.  Dig.  SS  7^79 ;  Dea 

mg.  «E»42.] 

3.  JURT  «=S>92— ^OST  TBIAI>— DUTT  OF  ATTOBlfST. 

Where,  on  voir  dire  examination,  a  juror  admitted  that  he  had  bera  a 
client  of  the  attorney  for  the  plaintiff,  and  defendant's  counsel  did  not 
question  concerning  the  relationship,  plaintiff's  attorney  la  not  Iwund  to 
explain  the  closeness  of  the  relationship. 

{Ed.  Note.— For  other  cases,  see  Jury,  Cent  Dig.  |S  420-422 ;  Dec.  Dig. 

4.  New  Tbial  «i=)56 — Disqualtficatioii  of  Jubob — "VramcT. 

A  verdict  will  not  be  disturbed,  where  no  injustice  resulted,  because  of 
the  participation  of  a  Juror  who  might  have  been  peronptorlly  challenged 
or  was  subject  to  objection. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  {{  116-119;  Dec. 
Dig.  «»06.] 

Action  by  Eva  E,  Stone  against  George  F.  O'Neil.  On  motion  to 
withdraw  a  juror,  and  for  mistrial  on  the  ground  of  misconduct  of 
juror.   Motion  denied,  and  judgment  rendered  on  verdict  for  plaintiff. 

Joseph  S.  O'Neil  and  James  T.  R<^ers,  both  of  Binghamton,  for 
the  motion. 
T.  B.  Merchant,  of  Binghamton,  opposed. 

DAVIS,  J.  When  this  trial  commenced  the  names  of  18  jurors  from 
the  regular  panel  were  in  the  box,  and  counsel  were  seasonably  in- 
formed of  the  number  remaining,  as  the  examination  progressed.  Up- 
on the  examination  2  were  peremptorily  challenged  by  the  plaintiff  and 
5  by  the  defendant.  Counsel  tiien  were  asked  whether  they  wished  to 
proceed  to  trial  with  11  jurors,  or  have  the  box  filled  by  talesmen. 

4=aFor  oUter  cases  aee  same  topic  ft  KET-NUHBER  In  all  E«r*NumbBre<l  Dls»ts  ft  lodexM 


Digitized  by 


Sup.  Ct) 


8T0HB  y.  o'KEIL 


193 


The  defendant's  counsel,  in  particular,  were  insistent  that  the  jury 
box  should  contain  the  legal  number,  and  the  court  directed  the  sheriff 

to  summon  talesmen,  which  he  did  from  the  bystanders,  and  one  was 
sent  to  the  jury  box.  The  trial  proceeded  to  the  conclusion  of  the  evi- 
dence. The  jury,  after  argument  by  counsel  and  the  court's  charge, 
was  sent  out ;  and  as  court  was  about  to  adjourn  frcmi  Friday  after- 
noon until  Monday  morning,  the  jury  was  instructed  to  bring  in  a 
seaied. verdict. 

On  Monday  morning,  when  court  opened,  the  jury  had  assembled  in 
their  seats  ready  to  deliver  their  verdict.  At  this  time  the  defendant's 
counsel,  with  great  vehemence  in  open  court,  and  first  upon  his  unsup- 
ported statement,  asked  leave  to  withdraw  a  juror  and  have  the  court 
declare  a  mistrial  on  the  ground  of  the  misconduct  of  the  attorney  for 
the  plaintiff  and  the  juror  who  had  been  drawn  as  a  talesman ;  the  al- 
leged misconduct  being  stated  as  "perpetrating  a  fraud  and  conceal- 
ment, and  suppression  of  material  facts,  upon  &is  court  and  upon  this 
defendant,  on  the  trial  of  this  action."  Tbe  court  havii^  required  an 
affidavit  to  be  filed,  the  defendant's  counsel  presented  one  soon  after, 
reiterating  and  enlarging  upon  the  charges  so  made  in  open  court.  De- 
fendant's counsel  demanded  the  right  to  examine  witnesses  and  the 
juror  himself  then  and  there,  which  was  permitted,  the  utmost  free- 
dom being  allowed. 

[1,2]  Eventually  the  alleged  fraud  and  misconduct  resolved  itself 
into  the  question  as  to  whether  or  not  the  juror  either  denied  or  im- 
properly concealed  the  fact  that  recently  he  had  been  a  client  of  the 
plaintiff's  attorney.  If  the  juror  had  stated  falsely  or  had  deliberately 
concealed  that  fact,  with  intent  to  deceive  counsel,  it  would  undoubt- 
edly be  ground  for  a  new  trial.  McGarry  v.  City  of  Buffalo,  24  N.  Y, 
Supp.  16;*  Fealy  v.  Bull,  11  App.  Div.  468,  42  N.  Y.  Supp.  569;  Bac- 
celli  V.  Booth,  75  Misc.  Rep.  260,  133  N.  Y.  Supp.  343 ;  Jef  son  v.  Cross- 
town  Street  Railway  Co.,  72  Misc.  Rep.  103,  129  N.  Y.  Supp.  233. 
But  the  fact  that  he  was  the  client  of  one  of  the  parties  did  not  abso- 
lutely disqualify  him.  Code  Civ.  Proc.  §  1180;  People  v.  McQuade, 
110  N.  Y.  284,  18  N.  E.  156,  1  L.  R.  A.  273. 

It  is  a  serious  matter  to  challenge  the  validity  of  a  verdict  upon  a 
ground  which  attacks  the  integrity  of  a  man  participating  in  it,  and  the 
person  making  such  charge  should  be  prepared  to  see  that  the  charge 
is  well  sustained  by  evidence  of  a  positive  and  convincing  character. 
The  attitude  of  the  courts  is  shown  by  the  well-established  rule  that, 
once  a  verdict  has  been  agreed  upon,  the  statements  or  affidavits  of 
jurors  will  not  be  received  to  impeach  it.  Zint  v.  Mulligan.  140  App. 
Div.  230,  124  N.  Y.  Supp.  1016;  Dalrymple  v.  Williams,  63  N.  Y.  361, 
20  Am.  Rep.  544.  Therefore  counsel  who  makes  such  an  attack 
should  do  so  in  a  spirit  of  fairness  and  with  moderation,  lest  his  zeal 
to  overturn  an  adverse  verdict  should  prompt  him  to  overstate  his  case. 

There  is  no  evidence  before  me  in  support  of  the  motion,  except 
the  testimony  of  the  three  counsel  for  the  defendant,  based  upon  theii 

i^Heprated  in  fall  In  tbe  New  York  Supplement;  reported  as  a  mouoran- 
dnm  decision  without  opinion  In  TO  Hun,  597. 
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recollection  of  what  had  occurred  on  the  examination  several  days  be- 
fore; no  notes  or  memoranda  having  been  kept   They  do  not  agree 

on  the  questions  and  answers  with  anything  like  exactness,  but  on 
close  examination  of  their  testimony  it  may  be  fairly  drawn  that  all 
agree  that  the  juror  answered  that  he  had  been  a  client  of  the  plain- 
tiff's attorney,  but  had  not  been  recently.  So  that  the  claim  of  mis- 
conduct reduces  itself  to  the  question  of  whether  or  not  the  juror  on 
the  examination  spoke  falsely  or  deceived  the  defendant's  counsel  in 
tellii^f  them  that  he  had  not  recently  been  a  cUent  of  the  plaintiff's 
attorney. 

The  juror  himself,  called  and  examined  by  the  defendant's  counsel, 
says  he  stated  that  the  plaintiff's  counsel  had  been  his  attorney  in 
several  actions,  but  not  in  any  case  that  ever  came  to  trial,  and  that  he 
did  not  state,  nor  was  he  asked,  as  to  how  recent  these  relations  were. 
It  appeared  that  these  actions  had  been  mortgage  foreclosure  suits 
which  had  been  undefended,  an  appeal  on  a  question  of  law  from  a 
small  City  Court  judgment,  taken  by  default,  and  the  bringing  of  an 
action  recently,  which  was  in  process  of  settlement  or  supposed  to 
be  settled,  and  in  which  no  answer  had  been  interposed.  All  were 
rather  recent,  but  none  had  ever  been  in  court  for  trial. 

The  two  counsel  for  the  plaintiff  and  a  clerk  testified  that  no  ques- 
tion was  asked  r^arding  the  recent  relations  between  the  juror  and 
the  plaintiff's  attorn^.  This  makes  the  evidence  evenly  balanced  in 
the  number  of  witnesses  called,  eliminating  the  juror's  testimony. 

Perhaps  it  would  be  well  to  consider  the  circtunstances  in  reaching 
a  determination  of  the  question  of  fact  thus  raised.  The  juror  was 
drawn  and  took  his  seat  after  the  examination  of  the  other  jurors  had 
been  completed.  Upon  his  examination  he  disclosed  that  he  had  been 
well  acquainted  with  the  defendant  for  30  years,  and  knew  the  de- 
fendant's counsel,  and  he  was  selected  after  consultation  between  the 
counsel  and  the  defendant.  The  jury  had  not  rendered  its  verdict  be- 
fore the  attack  was  made.  It  was  conceded  on  the  argument  that,  after 
the  jury  had  separated  on  Friday  afternoon,  a  newspaper  had  pub- 
lished a  "rumor"  the  following  morning  that  tiie  verdict  was  tor  the 
plaintiff.  It  may  well  be  inferred  that  this  "rumor"  helped  create 
the  doubt  in  the  minds  of  the  defendant's  counsel  as  to  their  judgment 
in  accepting  this  juror,  and  may  have  stimulated  their  zeal  to  discover 
the  misconduct  and  fraud  which  they  claim  had  been  perpetrated  on 
the  court  and  on  the  defendant. 

One  of  the  defendant's  counsel,  Mr.  O'Neil,  in  his  affidavit  and  in 
his  testimony,  charged  as  one  element  of  the  original  fraud  that  tfie 
clerk  of  the  court  had  told  him  that  the  plaintiff's  attorney  had  sug- 
gested to  him  (the  clerk)  the  name  of  the  talesman  to  be  summoned. 
The  clerk  immediately  arose  in  his  seat  and  spiritedly  denied  that  he 
had  said  anything  of  the  kind,  whereupon  Mr.  O'Neil  retracted  it.  It 
su^pests,  however,  the  frame  of  mind  the  counsel  were  in  when  they 
were  so  utterly  reckless  in  their  statements  and  charges.  The  original 
charges  of  misconduct  also  included  the  misconduct  of  the  counsel, 
and  that  he*  an  officer  of  the  court,  perpetrated  a  fraud  on.  the  court 
by  not  disclosing  all  the  facts  in  relation  to  the  juror. 
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[3]  The  question  of  just  what  the  duty  of  an  attorn^  fa  under 
such  circumstances  is  not  entirely  free  from  doubt  Beyond  any  ques- 
ti<m,  if  a  juror  should  make  some  false  statement  regarding  his  ac- 
quaintance or  relationship  with  the  attorney,  it  would  be  the  attorneys 
duty  immediately  to  correct  it;  but  if,  in  the  examination  of  jurors, 
counsel  do  not  choose  to  go  into  certain  subjects  and  make  diligent 
inquiry,  I  know  of  no  duty  devolving  upon  the  opposing  attorney  to 
abandon  the  interest  of  his  own  client  and  disclose  to  his  opponents 
what  they  have  not  exercised  diligence  to  discover.  The  charge  as  to 
the  misconduct  of  counsel  seems  to  have  bmn  as  much  abandoned  as 
&e  statement  concerning  the  clerk. 

It  is  only  just  to  say  that  the  attitude  of  the  plaintiff's  counsel  has 
been  fair  and  commendable  throughout  this  controversy.    There  has 
been  no  zeal  to  sustain  the  verdict,  but  he  has  stated  in  his  argument 
that,  if  there  is  the  slightest  evidence  of  any  improper  conduct  af- 
fecting the  verdict,  he  wishes  the  verdict  set  aside.   But  the  question 
is  one  of  greater  importance  than  the  wishes  of  counsd ;  it  is  a  ques- 
tion whether  the  integrity  of  men,  and  of  the  acts  of  men,  can  be  suc- 
cessfully attacked  under  such  circumstances.    Hiere  must  be  some- 
thing more  than  an  adverse  verdict  upon  which  to  predicate  miscon- 
duct,  Werner  v.  Interurban  Street  Railway  Co.,  99  App.  Div.  592, 
at  page  595,  91  N.  Y.  Supp.  111. 

I  therefore  find  that  the  original  charges,  made  so  vehemently  by 
the  defendwt's  counsel,  have  been  reduced  to  a  very  small  compass. 
The  reckless  manner  in  which  some  charges  were  made,  as  before 
stated,  and  which  were  entirely  unsupported  ^  evidence,  naturally 
casts  doubt  upon  them  all.  I  conclude  that  tiie  jurcn-  did  not  reply 
falsely  to  the  questions  put  to  him  concerning  his  relations  with  plain- 
tiff's attorney,  nor  did  he  improperly  conceal  such  relations. 

[4]  The  testimony  of  the  jurors,  taken  after  their  verdict  was 
rendered  (while  decision  of 'the  motion  was  reserved),  shows  that  a 
fair  discussion  was  had  of  the  evidence,  and  an  impartial  verdict 
reached,  and  that  there  was  no  act  of  this  particular  juror  that  showed 
any  partisanship  or  bias  for  the  plaintiff.  When  no  injustice  has  beea 
done,  and  no  prejudice  has  resulted,  where  a  juror  sat  who  might  have 
been  objected  to,  or  peremptorily  challenged  seasonably,  the  verdict 
should  stand.  Hayes  v.  Thompson,  15  Abb.  Prac.  (N.  S.)  220;  Cole 
V.  Van  Kueren,  51  How.  Prac.  451. 

The  defendaint  was  not  prejudiced  in  this  case  by  permitting  this 
juror  to  at,  and  the  motion  must  be  denied. 


BOBZILLESI  r.  JANBB  et  aL. 

(Supreme  Court,  Elquity  Term,  ADonroe  Ck>un^.   January  81,  1916.) 

1.  AsvxBsi  FoasBSSiON  ^13— Pboof  RsquntBD. 

Whwe  plalntUfB  claim  to  land  by  adrerae  poaBesslon  was  not  founded 
on  record  title,  It  was  Incambent  on  him  to  show  20  years'  actual  eon- 
tinned  pOBsession  by  bim  or  his  predecessors  la  title  under  claim  of  titles 
and  to  tlie  exdu^n  of  any  other  idalm  of  rli^t;  and  tlut  the  land  so  oe* 

^»For  othar  oum  na  mum  topto  A  KXT-mniBfR  is  all  Kv-Nuabarad  Dlmtta  *  I&dozaa 
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cupled  had  been  protected  by  snbstantlal  inctomre.  or  bad  been  usually 
cultivated  or  improred,  under  Ck>de  Civ.  Proc.  I  S71,  defining  adverse 
possession  not  founded  on  record  title. 

[F^d.  Note. — For  other  cases,  lee  Adverse  FossessloD,  Cent.  Dig.  U  65, 

67-76;  Dec.  Dig.  «=»13.] 

2.  Advebse  PoBSEasioH  ^s>16 — Evidence — Sufficienct. 

Where  ttae  claim  of  a  school  district  to  land  by  adverse  possession  was 
not  founded  on  record  title,  evidence  that  for  many  years  the  acbool 
children  and  any  others  so  desiring  had  traveled  over  the  land,  that  the 
land  was  unfenced  on  one  side,  and  the  fencing  on  the  other  sides  was 
not  done  by  the  school  authorities,  but  by  the  record  owners,  who  occa- 
8t<nially  cut  weeds  ou  the  land,  and  that  the  land  was  never  usnally  cul- 
tlvated  or  Improved,  was  Insnffltdent  to  establlab  title  by  adverse  posses- 
Blon,  under  Code  CIt.  Pro&  {  371. 

[Ed.  Note. — ^For  other  cases,  see  Adverse  Possession,  Gait  Dig.  {{  82- 
89;  Dec.  IMg.  €=>16.] 

3.  Advebse  Possession  ^»50 — Recobd  Owneb  Quitci^iuino — ^Recognition 

or  AnvEBSB  Title. 

Tbe  fact  that  the  record  owner  of  sncb  land,  on  sdlii:^  tt,  conveyed  by 
anltdalm,  Instead  of  warranty,  deed,  while  cmve^ng  adjacent  land  sold 
In  the  same  transaction  by  warraAty  deed,  was  not  a  recognition  of  title 
by  adverse  possession  in  ttie.  school  district. 

[Ed.  Note. — For  other  cases,  see  Adverse  Possession,  Cent  Dig.  H 
261;  Dec.  Dig.  «=»50.] 

4.  Adverse  Possession  ^saCfO— -Iupbovkhent— liBAvma  Pathwat— Adtsbsb 

Title — RECoQNmoN, 

The  fact  that  the  record  owner,  upon  improving  the  land,  made  an  ar- 
rangement with  the  school  authorities  to  leave  a  pathway  open  across  It, 
and  provided  a  walk  for  the  use  of  tbe  school  children,  was  in  itself  In- 
sutticlent  to  establish  the  school  district's  title  by  adverse  possession, 
since  such  user  was  at  most  a  license  permitted  by  the  record  owner, 
which  could  not  ripen  into  title  by  adverse  possession. 

[Ed.  Note.— For  other  casea^  see  Adverse  PDSsessSon,  Gent  Dig,  H 
261 ;  Dec.  Dig.  «s»60.] 

Action  by  J.  Russell  Borzilleri,  as  sole  trustee  of  School  District 
No.  8  of  the  Town  of  Brighton,  N.  Y.,  for  an  injunction  against  Frank 
F.  Janes,  the  New  York  State  Railways,  and  the  Cily  of  Rochester. 
Complaint  dismissed. 

Edwin  C.  Smith,  of  Rochester,  for  plaintiff. 

Harris,  Beach,  Harris  &  Matson,  of  Rochester  (George  D.  Reed,  of 
Rochester,  of  counsel),  for  defendant  New  York  State  Rys. 

CLARK,  J.  School  district  No.  8  in  the  town  of  Bri|;faton  was 
formed  about  the  year  1820,  it  drut  being  called  school  district  Na 
10,  and  subsequently  it  was  called  district  No.  8,  which  is  its  present 
name.  The  schoolhouse  now  being  used  in  said  district  has  occupied 
its  present  site  for  many  years,  and  has  been  in  constant  use  since 
1845.  The  subject  of  this  controversy  is  a  small  triangular  parcel  of 
land  located  on  the  southeast  side  of  the  schoolhouse  lot  proper.  This 
triangular  parcel  formerly  belcmged  to  Gideon  Cobb,  it  was  subse- 
quentiy  sold  by  his  son  and  heir,  William  H.  Cobb,  to  Ellwanger  & 
Barry,  through  whom  one  Fred  E.  Mason  claims  to  have  gotten  title 
early  in  1906.  Mr.  Mason's  conveyance  was  a  quitclaim  deed  from  the 
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^^i^nger  &  Barry  Realty  Company,  and  at  the  same  time  he  pur- 


^ngular  parcel  in  question.  On  the  27th  day  of  August,  1915,  de- 
fendant New  York  State  Railways  undertook  to  construct  a  loop  on 
this  triangular  piece  of  property,  which  had  been  purchased  by  de- 
fendant Janes  from  Mr.  Mason,  and  this  action  was  commenc^  the 
following  day. 

[t]  The  only  question  to  be  determined  here  is  as  to  the  ownership 
of  this  triangular  piece  of  land.  It  is  not  pretended,  and  there  is  no 
evidence  to  justify  a  finding  that  plaintiff  has  any  record  title  to  the 
property  in  question.  The  deed  from  Fisher  to  Gideon  Cobb,  in  1839 
fHxhibit  15),  does  not  include  this  parcel,  and  surely  the  later  deed 
from  Gideon  Cobb  to  the  school  trustees,  dated  October  8,  1842,  does 
not  include  this  triangular  parcel.  If  plaintiff  has  any  title  to  the 
property  in  question,  it  is  based  exclusively  on  a  claim  by  adverse 
possession,  and  in  order  to  succeed  plaintiff  must  establish  that  title  l^ 
a  fair  preponderance  of  the  evidence. 

The  Code  of  Civil  Procedure  clearly  defines  what  constitutes  title 
to  real  property  by  adverse  possession  under  claim  of  title  not  written, 
^  it  is  as  follows: 

"Where  there  has  been  an  actual  continued  occupation  of  premises,  under 
a  claim  of  title,  etBClusive  of  any  other  riffht,  but  not  founded  upon  a  written 
^z*uxxient,  or  a  Judpuent  or  decree,  the  premises  so  actually  occupied,  and  no 
fibers,  are  deemed  to  have  been  held  adversely."  Code  of  Civil  Procedure, 
1 371. 

"^or  Che  purpose  ot  constituting  adverse  possession,  by  a  person  daimlnr 
f^'c*  Hot  fbnoded  upon  a  written  instrument,  or  a  jadgmrat  or  decree,  land  Is 
dttme<a  to  have  been  possessed  and  occupied  In  either  of  the  following  cases, 
JDU  r»o  others:  1.  Where  It  has  been  protected  by  a  substantial  Indosnre.  2. 
■^H^e  it  has  been  nsually  cnltivated  or  improved." — Code  of  Civil  Procedure, 
|S72, 

See  Barnes  v.  Light,  116  N.  Y.  37,  22  N.  E.  441. 
THe  plaintiff's  claim  not  being  founded  on  a  written  instrument,  it 
incumbent  upon  him  to  show  that  for  at  least  20  years  before  the 
5<>Quiai9icement  of  this  action,  he  or  his  predecessors  in  title  had  been 
in  actual  continued  occupaticm  of  this  triangular  parcel  of  land,  under 
claim  of  title  and  to  the  exclusion  of  any  other  claim  or  right,  and 
that  the  land  so  occupied  had  either  been  protected  by  a  substantial 
Enclosure  or  that  it  had  been  usually  cultivated  or  improved. 

Now,  what  are  the  facts  as  established  by  the  evidence?  For  many 
years  this  triangular  piece  of  land  had  been  open  for  the  common  use 
of  every  one  who  cared  to  travel  over  it,  ei^er  to  reach  the  school- 
house,  or  to  readi  the  EUwanger  &  Barry  property,  adjoining  it  on 
the  south  and  west   It  is  quite  true,  as  claimed  by  plaintiff,  that  the 
Cobbs  and  others  of  defendant's  predecessors  in  title  knew  all  about 
the  school  children  using  this  triai^lar  piece  as  sort  of  a  .  short  cut 
to  reach  the  schoolhouse  from  the  highway,  now  known  as  Monroe 
avenue ;  but  the  evidence  shows  that  they  also  knew  that  others,  in- 
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eluding  themselves,  used  this  parcel  whenever  the3r  cared  to  do  so. 
Every  one  who  had  occasion  to  go  over  this  triai^ular  parcel,  which 
was  unfenced  oa  ikt  road  side,  did  so  at  pleasure,  and  it  must  be 
assumed  that  all  such  user  was  in  subordination  to  the  legal  title  of 

Gideon  Cobb,  there  being  no  proof  of  any  arrangement  under  which 
the  school  children  or  any  one  else  used  Uie  property.  Code  of  Civil 
Procedure,  §  368;  1  Cyc.  pages  1144,  1145. 

This  land  was  never  inclosed  by  any  fence  built  by  the  school  aui- 
thorities,  and  was  in  fact  never  substantially  inclosed  by  any  one,  and 
it  was  never  usually  cultivated  or  improved.  Defendants'  predecessors 
in  title,  both  the  Cobbs  and  Bllwanger  &  Barry,  maintained  a  fence 
from  up  near  the  schoolhouse,  running  in  a  diagonal  direction  down  to 
the  old  road,  now  Monroe  avenue ;  but  it  was  put  there  primarily  to 
keep  the  school  children  out  of  the  adjoining  orchard.  The  record 
owners  and  the  public  generally  used  this  strip  of  land,  as  well  as  the 
school  children,  when  they  had  occasion  to  cross  it,  and  the  evidence 
shows  that  occasionally  the  record  owners  cut  weeds  that  grew  on 
this  triangular  parcel.  So  it  is  perfectly  plain  that  at  no  time  in  all 
these  years,  while  the  school  children  were  crossing  and  recrossing 
this  parcel,  did  the  school  authorities  occupy  the  premises  under  claim 
of  title  to  the  exclusion  of  any  other  claim  or  right. 

The  simple  fact  is  that,  aside  from  tlie  many  years  t^at  the  school 
children  attending  Cobb's  Hill  school,  who  lived  south  and  east  of  it, 
have  gone  over  this  land  as  a  convenient  short  cut  to  reach  the  school- 
house,  the  evidence  utterly  fails  to  show  any  facts  to  justify  the  claim 
that  ^e  school  authorities  had  title  to  this  property  by  adverse  pos- 
session. Plaintiff  and  his  predecessors  in  title  never  substantially 
inclosed  it,  and  it  was  never  usually  cultivated  or  improved,  and  even 
the  children  did  not  have  the  exclusive  use  of  it.  It  was  in  fact  a 
small  parcel  of  land  left  open  by  the  owners,  and  used  in  common 
by  them  and  the  school  children,  and  any  one  who  had  occasion  to 
use  it,  and  I  can  see  no  evidence  diat  would  justify  a  finding  that  in 
any  particular  has  the  proof  measured  up  to  the  requirements  in  or- 
der to  establish  title  by  adverse  possession,  when  not  founded  on  a 
written  instrument.  In  order  to  bring  the  case  within  the  rule  to  es- 
tablish title  by  adverse  possession,  there  must  have  been  a  real  and 
substantial  inclosure,  or  the  premises  must  have  been  usually  culti- 
vated or  improved,  and  an  actual,  notorious,  and  exclusive  occupation. 
Pope  V.  Hanmer,  74  N.  Y.  243 ;  Brainin  v.  N.  Y.,  N.  H.  &  H.  R.  R. 
Co.,  136  App.  Div.  396»  120  N.  Y.  Supp.  1093 ;  1  Am.  &  Eng.  Enc.  of 
Uw,  827. 

Much  stress  is  laid  by  plaintiff  upon  the  fact  that,  so  loi^  ago  as 
1842,  a  fence  existed  between  this  triangular  parcel  and  other  lands 
of  Gideon  Cobb,  as  shown  by  an  old  painting  (Exhibit  2)  of  this  ter- 
ritory, and  as  testified  to  by  several  witnesses.  All  this  is  quite  true; 
bt»t  it  is  equally  true  that  the  primary  purpose  of  that  fence  was  to 
keep  the  children  out  of  the  orchard,  and  it  was  erected  and  main- 
tained, not  by  the  school  authorities,  but  by  the  owners  of  the  adjoining 
land.  The  situation,  so  far  as  Gideon  Cobb's  relation  to  the  use  of 


Sup.  Ct) 


BOKZILLEBI  T.  JANES 


m 


this  parcel  by  the  school  children  is  concerned,  is  well  stated  hy  coun- 
sel for  plaintiff  when  he  says  in  his  brief  at  page  11 : 

"It  l8  CMtaln,  tiien,  that  tvc  at  least  22  yeara  Qldeon  Cobb  allowed  the  pu- 
pils of  school  district  Ko.  8  to  use  the  whole  ot  this  triangular  parcel  of  land 
without  objection  on  his  part." 

It  is  also  true,  as  established  by  the  evidence,  that  the  school  chil- 
dren did  not  use  this  parcel  of  land  to  the  exdusion  of  others.  On 
the  contrary,  it  was  unfenced  on  the  road  side,  and  the  Cobbs  and 
their  successors  in  title,  and  the  public  generally,  used  this  parcel  as 
well  as  the  school  children  in  order  to  reach  adjoining  lands.  Per- 
haps the  school  children,  in  going  to  and  from  the  schoolhouse,  used 
it  more  than  any  one  else ;  but  that  they  had  the  exclusive  use  of  it 
is  not  established  by  the  evidence. 

[2]  Much  is  claimed  by  plaintiff  because  the  Bllwanger  &  Barry 
Realty  Conquny,  when  they  conveyed  this  property  to  Mason,  executed 
a  quitclaim  deed,  whereas  on  the  same  day  they  conveyed  to  him  other 
adjoining  lands  by  warranty  deed.  That  fact  in  and  of  itself  does  not 
justify  tihe  claim  that  they  recognized  any  title  in  the  school  district. 
It  was  well  known  that  this  triangular  parcel  had  been  lying  open  for 
many  years,  and  had  been  used  by  people  generally  in  going  to  and 
from  adjoining  property.  The  other  lands  which  were  conveyed  the 
same  day  by  warranty  deed  had  always  been  substantially  inclosed 
and  culti^ted.  The  grantors  might  well  have  suspected  that  some 
question  would  arise  as  to  the  right  of  the  public  generally  to  use  a 
parcel  of  land  which  had  been  left  open  as  a  cc»nmon  for  so  many 
years,  and  they  quite  naturally  declined  to  put  themselves  in  a  position 
where  they  might  be  called  upon  to  defend  the  title  if  any  sudi  claim 
was  ever  made. 

[3]  The  fact  that  Mr.  Mason,  before  he  improved  the  land  in  ques- 
tion, saw  the  school  authorities  and  had  some  arrangement  with  them 
by  which  &e  children  were  to  be  permitted  to  continue  to  cross  this 
parcel,  and  he  made  provision  therefor  by  way  of  a  path  or  sidewalk, 
seems  more  significant,  for  it  would  indicate  that  he  at  that  time  recog- 
nized that  the  school  children  had  some  rights  there  in  going  .to  and 
from  the  schoolhouse,  but  that  fact  would  not  be  sufficient  to  establish 
title  in  plaintiff  by  adverse  possession,  when  it  so  plainly  appears  that 
the  conditions  necessary  to  be  established  in  order  to  assert  title  by  ad- 
verse possession  are  lacking  as  in  this  case.  It  is  the  fairer  inference 
that  Mr.  Mason  knew  that  the  children  had  been  going  over  this  parcel 
for  many  years,  and  he  had  no  desire  to  deprive  them  of  this  privilege, 
and  was  willing  to  permit  them  lx>  continue  to  do  so  as  in  the  past, 
only  over  a  well-defined  path  which  he  would  make. 

[4]  It  is  my  conclusion  from  the  evidence  in  this  case  that  no  ad- 
verse possession  has  been  established  that  would  warrant  plaintiff's 
claim  of  title  as  against  the  true  owner.  The  school  children  were 
permitted  to  use  this  land  in  going  to  and  from  the  schoolhouse,  but 
that  permission  not  being  exclusive,  and  the  lands  never  having  been 
substantially  inclosed  or  usually  cultivated  or  improved  by  plaintiff, 
it  is  clear  tfiat  such  user  would  never  ripen  into  title  by  adverse  pos- 
session. Tlie  use  that  the  school  children  made  of  this  property  was 
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permitte'5  by  the  true  owner;  it  was  at  most  a  license,  which  could 
not,  and  did  not,  ripen  into  a  title  by  adverse  posses5i<»i.  Thzt  being 
so,  plaintiff  must  fail,  and  the  complaint  must  be  dismissed,  with  costs. 
Findings  may  be  submitted,  and  judgment  is  directed  accordingly. 


(Supreme  Court,  Appellate  Divlaion,  Second  Department   January  21,  1916.) 

1.  Masteb  Ann  Sebtaiit  €=>250%,  New,  vol.  16  Key-No.  Series — Wobkmbn's 

CoupEHSATzon  AoT— BmoT  OF  Election— "GouFBNSATDET  Dahages" — 
"Actual  DAUAass." 

Workmen's  Compensatton  Act  (Consol.  Laws,  c.  67)  H  2,  10,  decdare 
that  Its  purpose  la  to  provide  compensation  for  injuries  sustained  or  death 
Incurred,  while  section  29  declares  tbat,  if  a  workman  entitled  to  c<«n- 
pensatlOQ  be  injured  or  killed  by  tbe  wrong  or  negligence  of  anotber  not 
in  tbe  same  employ,  such  workman,  or  in  case  of  death  his  dependents, 
sbEilI,  before  any  suit  or  claim,  elect  whether  to  take  compensation  under 
tbe  act  or  pursue  his  remedy  against  such  other,  and  that,  If  he  take  com- 
pensation under  the  act,  the  cause  of  action  against  such  other  shall  be 
assigned  to  tbe  state  for  tbe  benefit  of  the  state  Insurance  fund  or  tbe 
one  liable,  while  If  he  elect  to  proceed  against  such  other  tlie  insurance 
fund  or  one  liable  shall  contribute  only  the  deficiency,  If  any,  between  the 
amount  of  recovery  against  such  other  person  and  tbe  compensation  pro- 
Tided.  Heid,  that  an  injured  workman's  receipt  of  compensation  under 
the  act  Is  an  election,  subrogaUng  the  employer  or  Insurer  to  bis  right 
of  action  against  an  independent  wrongdoer;  therefore,  in  an  action 
against  It,  the  wrongdoer  may  set  up  such  election,  and  the  employer's  or 
Insurer's  subrogation  to  such  right  of  action,  for  the  servant  is  entitled 
only  to  compensatory  damages,  which  means  actual  damages,  and  tbe 
law  forbids  a  double  recovery. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrasss,  First  and 
Second  Series,  Actual  Damages ;  Compensatory  Damages.] 

2.  Mastkb  and  Servant  ®=»250%,  New,  vol.  16  Key-No.  Series — Wokeuen's 

COMPENSATIOM  ACT — BfFBCT  OF  ELECTION. 

In  such  case,  receipt  of  compeusation  under  the  act  la  an  election, 
working  subrogation,  though  the  compensation  under  tbe  act  Is  fixed  by 
data  which  are  not  admissihle  as  evidence  in  an  ordinary  action. 
8.  Master  and  Servant  ^=>250%,  New,  vol.  16  Key-No.  Series — ^Workmen's 

OOUPENSATION  ACT — EFFECT  OF  ELECTION. 

The  compensation  receired  under  tbe  act  is  not  Insurance,  [wecludUig 
the  third  person,  guilty  of  negligence  contributing  to  tbe  injury,  from 
setting  up  the  employe's  election  and  the  subrogation  of  the  employer  or 
insurer  to  his  right  of  action. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  George  Miller  against  the  New  York  Railways  Company, 
From  an  interlocutory  judgment  for  defendant,  pUuntifif  appeals.  Af- 
firmed. 


Argued  before  JENKS,  P.  J.,  and  THOMAS.  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 


Edward  Snyder,  of  Brooklyn,  for  appellant. 

John  Montgomery,  of  New  York  City,  for  respondent. 

JENKS,  P.  J.  [1,2]  This  action  is  for  negligence  whereby  plaintiff 
was  personally  injured.    The  sole  question  presented  is  whetiier  the 

£=3For  other  cues  u»  sams  topic  A  K£Y-NUUBE:r  In  all  Ke^- Numbered  Digest*  *  Indexes 
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defendant,  who  was  not  the  master,  can  plead  as  a  separate  defense 
that  the  plaintiff,  prior  to  the  commencement  of  this  action,  made  claim 
under  the  Workmen's  Compensation  Act  for  compensation  for  his  dis- 
abiUty  due  to  the  accident  (which  is  the  basis  of  this  action),  and  re- 
ceived an  award  of  compensation.    Section  29  of  the  said  act  reads : 

"Subrogation  to  Remedies  of  Emploj/6.  If  a  workman  entitled  to  compensa- 
tion under  this  chapter  be  Injured  or  billed  by  the  negligence  or  wrong  of 
acotber  not  In  tbe  same  employ,  such  injured  workman,  or  in  case  of  death, 
bU  dependents,  shall,  before  any  suit  or  claim  under  this  chapter,  elect 
whether  to  take  compensation  under  this  diaptM  or  to  pursue  his  remedy 
against  such  other.  Such  election  shall  l>e  evidenced  In  such  maimer  as  tlie 
commission  mi^  by  rule  or  regulation  prescribe.  If  he  elect  to  take  compensa- 
tion  under  this  chapter,  the  cause  of  action  against  such  other  shall  be  align- 
ed to  the  state  for  the  benefit  of  the  state  insurance  fund,  if  compensation  be 
payable  therefrom,  and  otherwise  to  tbe  person  or  association  or  corporation 
liable  for  the  payment  of  such  compensation,  and  if  he  elect  to  proceed 
ugalnst  such  other,  the  state  Insurance  fund,  person  or  association  or  corpora- 
tion, as  the  case  may  be,  shall  contribute  only  the  deficiency.  If  any,  between 
the  amount  of  the  recovery  against  such  other  person  actually  collected,  and 
tbe  compeusatioD  provided  or  estimated  by  tliis  chapter  for  such  case.  Such 
a  cause  of  action  assigned  to  the  state  may  be  prosecuted  or  cranpromlsed  by 
the  Commission.  A  compromise  of  any  su^  cause  of  action  by  the  workman 
or  Ills  dependents  at  an  amount  less  than  the  compensation  provided  for  by 
this  odiapter  shall  be  made  only  with  the  written  approval  of  the  Commission, 
if  tile  defldency  of  CMnpensatlon  would  be  payable  from  the  state  iDsuranoa 
fund,  and  otherwise  with  tbe  written  approval  of  the  person,  assodatloo  or 
corporation  liable  to  pay  the  same." 

To  my  mind,  this  section  is  neither  ambiguous  nor  obsctire.  The 
scheme  of  the  statute  is  to  provide  "compensation  for  injuries  sustained 
or  death  incurred  *  *  *  resulting  from  an  accidental  personal  in- 
jury" (sections  2  and  10).  The  theory  of  the  present  action  is  recov- 
ery of  compensation.  Thus  in  BirdsaU  v.  Coolidge,  93  U.  S.  64,  23  L. 
Ed.  802,  the  court  say : 

^Damages  are  given  as  a  compensation,  reoompmse.  or  saUsfactlim  to  the 
plaintiff,  for  an  Injury  actually  received  by  htm  from  the  defendant  Compen- 
satory damages  and'  actual  damages  mean  the  same  thing ;  that  Is,  that  the 
damages  shall  be  the  result  of  the  Injury  alle^^txl  and  i)roved,  and  thnt  the 
amount  awarded  shall  be  predsely  commensurate  with  the  Injury  suffered, 
neither  more  nor  less,  whether  tbe  injury  be  to  the  person  or  estate  of  the 
complaining  party.  2  Greenl.  Ev.  (lOtb  Ed.)  S  253." 

The  rights  of  the  servant  imder  this  statute,  and  of  the  servant  as 
an  individual  under  the  common  law  or  the  statutes,  are  alike  remedies 
which  are  open  to  him.  Matter  of  Jensen,  215  N.  Y.  514,  at  page 
526,  109  N.  E.  600.  The  act  is  but  cumulative  and  alternative,  and 
does  not  impair  the  latter  remedy.  The  act  affects  such  remedy  only 
when  the  individual  as  a  servant  elects  to  receive  compensation  un- 
der the  act.  The  reason  for  the  statutory  declaraticm  as  to  election 
is  foimded  upon  the  common-law  rule  that  there  should  not  be  a  dou- 
ble satisfaction  for  the  same  injury.  Walsh  v.  N.  Y.  C.  &  H.  R.  R. 
R.  Co.,  204  N.  Y.  58,  62,  63,  97  N.  E.  40S,  37  L.  R.  A.  (N.  S.)  1137; 
Gambling  v.  Haight,  59  N.  Y.  354.  The  right  thus  to  prescribe  election 
is  not  affected  by  the  circumstance  that  the  compensation  is,  under  the 
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Statute,  to  be  determined  by  data  which  are  not  prescribed  for  the 
jury  in  an  action.  Thus  Herman  on  Estoppel  says  (volume  2,  p.  1051) : 

"Wbeie  a  party  bas  two  or  more  remedies  for  the  same  wrong*  In  wbldi  the 
measure  of  dami^^  might  be  dlfTerent,  electing  aae  and  pursuing  it  to  Judg- 
m^t  Is  a  bar  to  aay  other  remedy.** 

See,  too,  remarks  of  Wright,  J.,  in  Tong  v.  Great  Northern  R.  Co., 
86  L.  T.  R.  (N.  S.)  802.  803.  and  of  Rowlatt,  J.,  in  Woodcock  v,  Lon- 
don &  Norlhwestem  R.  Co..  109  L.  T.  R<  253-257,  258.  The  ultimate 
fact  is  that  the  purpose  and  result  of  either  remedy  is  compensati<m  for 
tiie  personal  injury. 

[3]  If  it  be  urged  that  the  compensation  provided  for  by  the  stat- 
ute is  insurance,  the  answer  is  that  the  servant  does  not  receive  com- 
pensation through  insurance  effected  by  him;  i.  e.,  as  the  result  of 
any  contract  made  by  him  in  exchange  for  his  payment  of  premium 
or  assessment.  This  circumstance  is  indicated  by  the  restrictive  pro- 
visions of  secti(Hi  31  of  the  act.  He  receive  compensation  under  the 
act  perforce  of  tiie  injury,  whereas  he  would  not  receive  insurance  per- 
force of  the  injury  alone,  but  also  because  of  his  payment  of  {Hremium 
or  assessment 

Under  other,  but  similar,  provisions  the  courts  in  other  jurisdictions 
have  recognized  the  effect  of  such  an  election  as  is  prescribed  by  said 
section  29  of  our  act.  Lord  Halsbury's  Laws  of  England,  vol.  20,  p. 
195 ;  Oliver  v.  Nautilus  S.  S.  Co.,  19  Times  L.  R.  607 ;  Tong's  Case, 
supra;  Woodcock's  Case,  supra;  John  Cripp's  Case,  216  Mass.  588, 
104  N.  E.  565.  Ann.  Cas.  1915B,  828.  In  Lester  v,  Otis  Elevator  Co., 
155  N.  Y.  Supp.  524.  this  court  in  the  Krst  Department  say :  . 

"Where  an  employe  is  injured  bj  the  act  of  a  third  party  In  the  course  of 
Mb  employment,  be  Is  nevertheless  entitled  to  claim  compensation  under  the 
statute.  But  it  Is  only  reasonable  that,  In  such  cases,  the  third  party  should 
be  made  to  pay  the  damages  caused  by  bis  wrongful  act,  and,  of  course  tiie 
anploy€  Is  not  entitled  to  such  damages  and  the  statutory  compensation  at 
the  same  time.  Section  29  accordingly  makes  provision  tor  the  employer's 
'subrogation  to  remedies  of  employe.*  Under  tiiat  section,  If  the  employfi 
claims  compensation  under  the  statute,  his  cause  of  action  against  the  ttiird 
party  is  assigned  to  the  state.  If  the  compensation  is  payable  from  the  state 
insurance  fund,  and  otherwise  to  the  person  liable  for  the  payment  of  the 
compensation.  In  other  words,  the  party  who  has  to  pay  or  secure  the 
statutory  compensaUon  can  tlien  recover  the  damages  for  which  the  third 
party  Is  liable." 

The  effect  of  the  f^aintiff's  action  by  proceeding  under  the  statute  is 
well  stated  in  McGarvey  v.  Independent  O.  &  G.  Co.,  156  Wis.  580- 
583,  146  N.  W.  895. 

We  are  cited  by  the  appellant  to  the  case  of  Newark  Paving  Co.  v. 
Klotz.  85  N.  J.  Law,  432.  91  Atl.  91,  affirmed  on  opinion  86  N.  J.  Law, 
690,  92  Atl.  1086.  The  decision  is  made  by  an  eminent  judge.  But  it 
is  to  be  noted  that  it  rests  on  tiie  act  of  1911.  and  that  in  the  course  of 
his  (pinion  Swayze,  J.,  says : 

"It  Is  true  this  conclusion  makes  it  posdble  for  the  employ^  to  secure  under 
the  act  of  1911  double  comprasatlon.  This  was  probably  not  the  intent  of  the 
Legislature,  though,  as  we  think,  t^e  result  of  the  language  ot  the  statute. 
The  difficulty  seems  to  be  obviated  bj  the  amendment  of  1913  (P.  L.  pp^  312. 
SIS)." 
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Examination  of  ttie  amendment  referred  to  shows  a  provision  sub- 
stantially similar  in  its  purpose  and  effect,  so  far  as  double  compensa- 
tion is  concerned,  as  is  section  29  of  our  own  statute. 

The  interlocutory  judgment  should  be  affirmed,  with  costs.  All  con- 
cur. 


(Supreme  Court,  Appellate  Term,  First  Department   February  10,  191&) 

^JJf  DLOSD  AWD  TkKANT  «=>190— LEASE — SENKWAI. — ^PABTIAI.  EVICTION, 

Where  defendant,  under  a  lease  of  an  apartment,  used  a  basement 
storeroom  not  mentioned  in  tbe  lease,  and  plaintiff,  after  buying  tbe 
property,  entered  Into  a  new  lease  with  defendant,  renewing  the  previous 
lease  in  accordance  with  all  Its  terms,  adding  thereto,  "Tenant  to  have 
same  storeroom  as  during  last  lease."  defendant  was  entitled  to  the  use 
of  the  storenxna,  and  Its  oecnpanoy  plalntltt's  employSa  as  a  locker 
and  dressing  room  was  a  partial  eviction,  abrogating  defendant's  obliga- 
tion to  pay  rent 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Toiant,  Gent  Dig.  || 
765-769;  Dec.  Dig.  «=»190.1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Louise  Livingston  against  William  Walter  Brainard. 
Judgment  for  plaintiff,  and  defendant  appeals.  Reversed. 

Argued  January  term,  1916,  before  GUY,  BITUR,  and  GAVE- 
GAN,  JJ. 

William  S.  Pritchard,  of  New  York  City,  for  appellant 
Handler  &  Haas,  of  New  York  Gty  (Harry  S.  Bandler,  of  New 
York  Cfty,  of  cotuisel),  for  respondent 

BIJUR,  J.  Plaintiff  sued  for  rent  The  defense  was  partial  evic- 
tion. Prior  to  plaintiff's  ptu'chase  of  the  apartment  house  in  question, 
defendant  was  a  tenant  of  an  apartment  laiown  as  "8th  west,  on  die 
8th  floor,"  under  a  lease.  Itefendant  was  actually  using  a  storeroom 
in  the  basement,  though  this  storeroom  was  not  specifically  mentioned 
in  his  lease.  Thereafter  plaintiff  purchased  the  apartment  house,  and 
a  document  entitled  "Renewal  of  Lease"  was  signed  by  both  parties. 
This  renewal  contained  the  number  of  the  apartment,  the  length  of 
the  renewed  term,  and  the  following  clause : 

"The  signli^  of  this  slip  by  tbe  parties  hereto  Is  an  agreement  to  reoew 
tbe  lease  heretofore  made  between  said  parties  in  accordance  with  all  Its 
term 8,  except  as  to  privilege,  if  any,  of  renewal,  and  except  as  varied  by  the 
terms  of  this  slip,  which  Is  to  be  attached  to  the  orlglnai  lease  and  together 
tharewtth  form*  a  leaee  for  the  renewed  term." 

It  further  recites: 

'rrbe  following  are  the  variations,  if  aiQT,  <tf  the  terms  of  tbe  orlglnai  lease,, 
and  tbe  repairs,  if  any,  to  be  made." 

Thereafter  were  recited  a  change  in  the  rent,  certain  re^^rs  and 
decoraticms  to  be  made,  and  then  the  following :  * 

"Tenant  to  have  same  storeroom  aS  (luring  last  lease," 
«s»Fer  etktr  eam  ■•■  him  topis  a  tUBT-NUHBSB  In  aU  K«r-Niun)Mr«d  XHcwta  *  ladms 
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Defendant  ultimately  vacated  his  apartment,  but  continued  to  pay 
rent  for  several  months,  until  he  discovered  that  the  storeroom  was 
being  used  by  the  employes  of  the  landlord  as  a  locker  and  dressing 
room.  This  occupancy  is  unquestigned.  The  tenant  thereupon  ceased 
his  payment  of  rent. 

The  learned  judge  below  was  of  the  opinion  that  the  language  of 
the  renewal  agreement  in  reference  to  the  storeroom  was  not  a  por- 
tion of  the  lease,  but  that  at  most  it  merely  referred  to  some  collateral 
agreement  c<»inected  with  tiie  lease,  for  which  purpose  there  would 
be  a  remedy  by  way  of  breach  of  contract.  Respondent  attempts  to 
support  this  finding  by  arguing  that  the  clause  in  the  renewal  agree- 
ment merely  gave  the  tenant  the  right  to  have  the  same  storeroom 
"as  under"  the  original  lease.  The  language,  however,  is  not  "as  un- 
der," but  "as  during,"  the  last  lease,  and  the  renewal,  therefore,  con- 
tains a  valid  agreement  permitting  the  tenant  to  have  the  same  store- 
room that  he  had  during  the  last  lease.  The  word  "have"  is  adequate 
to  entitle  the  defendant  to  the  possession  of  the  storeroom. 

The  facts,  therefore,  make  out  a  clear  case  of  partial  eviction,  and 
the  judgment  must  be  reversed,  and  a  new  trial  granted,  with  $30  costs 
to  appellant  to  abide  the  event.  All  concur. 


(Supreme  Court*  Appellate  Term,  First  Department.  February  10, 1916.) 

Appeai.  and  Ebbob  4s»1177 — Betkbsal — ^Amount  op  Judohent — ^Toeobt  op 
Case. 

In  an  action  by  a  landlord  against  the  assignee  for  the  benefit  of  the 
tenant's  creditors,  who  remained  In  possession  from  the  8tb  day  of  one 
month  until  ttie  SSd  day  of  the  next  miHith,  the  rent  being  ^125  per  mouth, 
payable  on  the  1st  (tf  each  month,  a  Judgment  for  {62.60,  sustainable  on  no 
possible  theory,  will  be  reversed,  and  a  new  trial  granted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  S|  4597- 
4604,4606-1010;  Dec.  Dig.  «©=9im.l 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Bernard  Weissman  against  Alexander  B.  Greenberg. 
From  a  judgment  for  plaintiff  after  a  trial  by  judge  without  a  jury, 
he  appeals.   Reversed,  and  new  trial  granted. 


Argued  January  term,  1916,  before  GUY,  BIJUR,  and  GA VE- 
GAN, JJ. 


Louis  A.  Sable,  of  New  York  City,  for  appellant. 

Gans,  Davis  &  O'Neill,  of  New  York  City,  for  respondent 

BIJUR,  J.  Defendant  became  assignee  for  the  benefit  of  the  cred- 
itors of  a  tenant  of  the  plaintiff.  The  assignment  was  executed  Octo- 
ber 8,  1914,  and  defendant  remained  in  possession  until  November 
23,  1915.  The  rent  under  the  lease  was  $125  per  month,  payable  on 
the  1st  of  each  month. 

^s^Por  oUier  casM  bm  same  topic  ft  KET-NUHBER  la  all  Ker-Niu&berea  Dlgesto  *  Ind«xaa 
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It  is  possible  on  the  record  made  that  defendant  might  be  liable, 
on  an  alleged  express  promise  to  pay  that  rent,  for  the  entire  $187.50, 
or  for  the  $125  for  the  month  of  November  (see  Walton  v.  Stafford, 
162  N.  Y.  558,  57  N.  E.  92),  or,  as  seemingly  conceded  by  both  sides, 
if  he  was  liable  for  such  proportion  of  the  November  rent  as  was 
covered  by  his  occupancy,  then  for  about  $95.  On  no  possible  theory 
can  the  judgment  for  $62.50  and  $12  costs  be  sustained. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  appel- 
lant to  abide  the  event  All  concur. 


{93  Misc.  Rep.  576) 

In  re  TOWN  OF  BATH. 
In  re  LOCAL  OPTION  BLBCTION. 
(Supreme  Court,  Special  TeriD,  Steuben  CouDty.  Fdtmaxr  8, 1016^) 

1.  InioxicATiNo  LiQOOBS  4»83 — LooAi.  OmoN — SuBuisaioir  to  Votebs— 

Pbocekdings. 

Liquor  Tax  Law  (Consol.  Laws,  c.  34)  S  13,  providing  the  method  for  sub- 
mls^on  to  voters  of  tbe  question  of  local  option,  requires  tbe  town  clerk 
to  post  and  publish  certain  notices  and  prepare  ballots.  Laws  1911,  c  649, 
creates  boards  of  elections  In  the  several  counties,  and  section  190  thereof 
Imposes  on  such  boards  the  duty  of  executing  the  laws  relating  to  all 
elections,  except  as  otherwise  provided  by  law.  Laws  1906,  c.  402, 
created  the  office  of  cnrnmlnsloners  of  elections  in  one  county,  and  section 
4  thereof  provided  that  the  com.nissioners  should  have  all  the  powers  Im- 
posed by  statute  on  officers  of  the  county,  or  Its  subdivisions,  with  re- 
gard to  elections.  Consol.  Laws,  c.  17,  Incorporated  Laws  19(^,  c.  492,  in 
the  general  election  iaw&  Election  Law,  S  205,  requires  the  posting  of 
all  notices  to  be  done  by  the  board  of  elections.  Section  206  provides 
that  the  boards  of  elections  shall  have  all  of  the  duties  of  the  county 
clerk  in  regard  to  elections.  Held,  that  notices  published  and  posted  by 
the  board  of  elections  for  a  local  option  election  held  in  ccmjunctlon 
with  the  seneral  electioa  were  a  valid  publication,  and  snstalned  the 
election. 

[Ed.  Note.— For  other  cases,  see  Intoxlcatlnf  Liquors,  Cent  Dig.  H 
40,  41;  De&  Dig.  «s>S3.] 

2.  INTOXICATINO  LlQUOBS  <=»S4— LOCAL  OPTXOH  HUJCTXONS— NOHCES— PoV- 

XBB  or  GtXMK. 

The  exception  of  Election  Law  (ConsoL  Laws,  c.  17)  f  S41,  requiring 
boards  of  election  to  provide  ballots  for  all  elections  except  those  at  town 
meetlnga  h^d  at  other  times  than  general  elections,  does  not  apply  to 
town  meetings  coincident  with  general  elections,  so  that  ballots  furnished 
by  the  board  for  a  local  option  election  held  with  a  general  election  are 
vaUd. 

[Ed.  Notfc— For  other  cases,  see  Intoxicating  Liquors,  Cent.  Dig.  {  42; 
Dec.  Dig.  «»34.] 

3.  IlfTOXICATINO  LlQUOBS  9=3»33— LOCAL  OFTZOIT  ELTOnOirB—GOHDOCrV— NO- 

TICES— iBBSOtJLARITIES. 

Where  notices  of  a  local  option  election  were  published  and  posted  in 
proper  form,  without  objeeUon  that  tbey  issued  from  the  board  of  elec- 
tion, when  they  should  have  Issued  from  the  town  clerk,  and  the  election 
was  held  openly,  was  free  from  fraud  or  deceit,  and  resulted  In  ascertain- 
ment of  the  popular  and  majority  will,  the  election  should  not  be  declared 
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invalid  because  of  tbe  Irregularity  In  procedure,  there  being  subirtantlal 
compliance  with  the  statutes. 

[Ed.  Note.— Fot  other  cases,  see  Intoxicating  liquors,  Oent.  Dig.  U 
40^  41 ;  Dec.  Dig.  «»33.] 

Application  for  a  resubmission  to  the  electors  of  the  town  of  Bath 
of  the  question  of  local  option  under  the  Liquor  Tax  Law.  Application 
denied. 

R.  R.  &  W.  K.  Lyon,  of  Bath,  for  petitioners, 

CLARK,  J.  In  the  fall  of  1915  a  petition  was  filed  with  the  town 
clerk  of  the  town  of  Bath,  asking  to  have  the  local  option  questions 
under  section  13  of  the  Liquor  Tax  Law  submitted  to  the  voters  of 
that  town,  and  the  town  clerk  filed  with  the  county  clerk  and  com- 
missioners of  elections  certified  copies  of  said  petition,  and  posted  and 
published  notices  of  such  submission,  as  required  by  law.  The  com- 
missioners of  electi(»is  of  Stetrisen  county  also  published  notices  of 
the  submission  of  said  propositions,  and  caused  them  to  be  posted  as 
required  by  law,  and  the  ballots  for  voting  said  propositions  were 
furnished  by  the  commissioners  of  elections.  It  will  thus  be  seen 
that  everjrthing  had  been  done  to  properly  bring  the  questions  of  local 
option  in  the  town  of  Bath  before  the  voters,  as  required  by  law, 
twice — ^by  the  commissioners  of  elections  of  Steuben  coimly,  and  also 
by  the  town  clerk  of  the  town  of  Bath. 

In  order  to  avoid  confusion,  on  the  25th  day  of  October,  1915,  a 
peremptory  writ  of  mandamus  was  procured  out  of  and  under  the 
seal  of  the  Supreme  Court,  commanding  the  town  clerk  to  suspend 
further  proceedings  with  reference  to  the  submission  of  the  local  op- 
tion propositions  under  the  Liquor  Tax  Law,  and  the  election  was 
had  under  the  direction  of  the  commissioners  of  elections,  and  ballots 
furnished  by  them  were  used.  This  was  done  without  question  or 
protest  frcnn  anybody,  and  no  appeal  was  ever  taken  from  said  order. 
The  propositions  submitted  were  voted  down,  the  town  went  dry,  and 
now  four  petitioners  ask  for  a  resubmission  of  said  propositions  at 
a  special  town  meeting  on  the  alleged  ground  that  the  election  was  null 
and  void,  because  the  posting  and  publishing  of  notices  and  furnishing 
of  ballots  was  done  under  the  direction  of  the  commissioners  of  elec- 
tions, instead  of  the  town  clerk. 

[  1  ]  No  question  is  raised  but  that  the  notices  as  required  by  section 
13  of  the  Liquor  Tax  Law  were  published  and  posted,  and  that  the 
ballots  therein  referred  to  were  furnished,  and  Uiat  a  full,  fair,  and 
honest  expression  of  the  voters  of  the  town  of  Bath  was  had  when 
these  propositions  were  voted  on  at  the  last  general  election  in  said 
town.  The  only  objection  urged,  and  the  only  reason  assigned,  for 
a  new  election,  is  that  the  notices  were  published  and  ballots  furnished 
by  the  wrong  party. 

Several  cases  have  been  cited  by  counsel  for  petitioners,  but  in  not 
oas  instance,  so  far  as  I  have  been  able  to  discover,  was  any  notice 
at  all  given,  as  required  by  section  13  of  the  Liquor  Tax  Law,  of  the 
purpose  to  submit  local  option  questions  to  the  voters.  The  Liquor  Tax 
Law  was  passed  nearly  20  years  ago,  and  the  object  and  purpose  of  the 
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local  option  section  (section  13)  was  "the  right  of  the  electors  of  the 
town  to  detennine  whether  liquor  should  be  sold  within  its  boundaries." 
At  that  time  there  were  no  commissioners  of  elections,  and  the  town 
clerks  of  the  several  towns  were  charged  with  the  duty  of  giving  the 
notices  required  by  section  13  of  the  Liquor  Tax  Law.  It  remained  in 
that  situation  until  1908,  when  by  act  of  the  Legislature  (Laws  of 

1908,  c  492)  the  office  of  commissioners  of  elections  in  the  county  of 
(>iondaga  was  created,  and  by  section  4  of  that  act  it  was  provided: 

"TtM  oommlMiIoners  staall  bave  and  exendse  all  of  the  Jarisdictlon,  power  and 
autborltr  conferred  and  be  subject  to  all  the  duties  and  obUgations  Im- 
posed by  statute  upon  all  officers  of  the  coonty  and  Its  political  subdlvislona 
with  respect  to  general,  special  and  primary  elections,  and  submlaslou  of 
questions  or  propositions  *  •  •  within  such  county  and  Its  political 
subdivisions." 

Under  this  act  the  powers  and  duties  previously  imposed  upon  the 
town  clerk  in  the  county  of  Onondaga  were  transferred  to  the  com- 
missioners of  elections  of  that  county.   Later,  and  in  1909  (I*aws  of 

1909,  c.  22),  this  act  was  made  a  part  of  the  Election  Iav  of  the  state. 
Subsequently,  and  in  1911,  the  Election  Law  of  the  state  was  amended, 
and  in  each  county  in  the  state  there  was  created  a  board  of  elections, 
to  be  known  as  commissioners  of  elections.  A  careful  reading  of 
chapter  649  of  the  Laws  of  1911  shows  clearly  a  legislative  intent  to 
vest  in  the  boards  of  elections  of  the  several  counties  all  powers  and 
functions  relating  to  elections  in  their  respective  counties,  and  by 
section  190  of  said  Election  Law,  as  amended  in  1911,  it  was  provided: 

"Baeb  of  •  •  •  said  beards  of  election  shall  be  and  Is  hereby  charged 
with  the  doty  of  executing  the  laws  relating  to  all  elections  *  •  •  wlthtat 
their  respectlTe  cities  or  counties,  except  as  otherwise  provided  by  law." 

By  section  205  of  the  Election  Law  it  is  provided  that  all  notices 
of  dection,  which  arc  required  by  law  to  be  published,  advertised,  or 
posted  in  any  county  or  poHticsd  subdivision  thereof,  shall  be  pub- 
lished, advertised,  or  posted  by  the  board  of  elections ;  and  by  section 
202  of  the  Election  Law  (Laws  of  19U,  c.  649),  the  boards  of  elec- 
tions were  made  custodians  of  the  primary  records  of  each  political 
subdivision  for  which  the  boards  were  appointed;  and  by  section  206 
it  is  provided  that : 

"Hie  said  board  of  elections  In  any  such  county  shall  be  charged  with  the 
duty  of  performing  each,  every  and  all  of  the  duties  which  now  devolve  upon 
the  county  clerk  or  commissioners  of  elections  of  said  county,  relating  to  elec- 
tions, exceptii^  that  the  couuty  clerk  of  eat^  county  shall  continue  to  be 
the  secretary  of  tba  board  of  coonty  canTaasers." 

It  will  thus  be  seen  that  there  was  a  plain  legislative  intent,  when 
the  Election  I^w  was  amended,  creating  boards  of  elections  in  each 
county,  to  transfer  to  such  boards  the  management  and  control  of 
elections  in  their  respective  counties  and  all  poUtical  subdivisions  there- 
of, and  that  would  incItKle  the  submission  of  all  propositions  which 
were  to  be  voted  on  at  the  general  election. 

[2]  It  is  urged  that  section  341  of  the  Hection  I^w  makes  it  the 
duty  of  the  town  clerk  to  post  the  notices  and  furnish  ballots  in  cases 
of  this  character;  but  I  think  the  exceptiim  referred  to  in  that  section 
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relates  to  town  meetings  held  at  a  different  time  than  with  the  general 
election,  and  reading  the  section  as  a  whole  it  means  that  this  duty 
should  devolve  upon  the  town  clerk  when  the  town  meeting  are  held 
at  a  different  time  than  with  the  general  election.  It  does  not  con- 
flict with  the  general  purpose  of  the  statute  to  have  the  commissicHien 
of  elections  in  the  various  counties  have  full  charge  thereof,  including 
publishing  and  posting  of  notices  with  reference  to  the  submission  of 
town  propositions,  when  these  propositions  are  to  be  subrmtted  to-  the 
electors  at  the  time  of  a  general  election,  which  wets  done  in  the  case 
at  bar;  for  section  341  of  the  Election  Law  provides  that : 

"The  board  of  elections  In  each  coanty  *  •  •  shall  provide  the  req,Tii- 
slte  number  of  official  and  sample  ballots  *  •  •  for  each  election  district 
in  each  coanty  for  each  election  to  be  held  thereat,  except  that  when  town 
meetings  *  •  *  are  not  held  at  the  same  time  as  a  general  election,  the 
clerk  of  such  town,  •  *  «  shall  provide  •  •  •  ballots  and  stationery 
for  such  election  or  town  meeUng." 

■  [3]  In  our  scheme  of  government  the  majority  should  rule,  and  if 
the  choice  of  the  voters  on  any  proposition  submitted  has  been  as- 
certained, and  that  result  has  been  fairly  and  honestly  accomplished, 
with  no  trickery  or  fraud  or  deception,  the  voice  of  the  majority  of 
the  electors,  thus  honestly  ascertained,  should  not  be  thwarted  because 
of  an  irregularity  in  procedure  which  does  not  go  to  the  substance  of 
the  controversy. 

It  is  not  claimed  in  this  case  but  that  the  proper  notices,  as  required 

by  section  13  of  the  Election  Law,  were  printed,  published,  and  posted 
as  required  by  that  law,  and  ballots  furnished  as  Required;  the  only 
possible  ground  for  asking  that  this  election  be  set  at  naught  being 
that  this  work  was  done  by  the  election  commissioners  of  the  county 
instead  of  the  town  clerk.  It  is  not  claimed  that  the  vote  on  the 
various  propositions  was  not  large,  or  that  the  majorities  were  not 
substantial  and  representative. 

If  no  notice  of  the  submission  of  these  propositions  had  been  g^ven, 
a  very  different  question  would  have  arisen ;  but  here  fi. .  notice  was 
given  that  these  propositions  were  to  be  submitted,  and  the  notice  was 
that  which  the  law  required,  and  to  say  that  the  expressed  will  of  a 
majority  of  the  electors  of  the  town  of  Bath  shall  be  set  at  naught 
simply  because  the  notices  were  given  and  ballots  furnished  by  the 
election  commissioners,  instead  of  the  town  clerk,  is  splitting  hairs 
over  an  important  right  belonging  to  citizens  who  expressed  their 
wishes  at  the  polls. 

In  this  case  the  ballots  were  cast,  the  result  of  the  election  declared, 
and  everything  about  the  election  was  done  with  the  full  knowledge 
on  the  part  of  everybody  as  to  who  published  the  notices  and  furnished 
the  ballots,  because  the  matter  had  been  before  the  court  some  days 
prior  to  the  election,  and  there  was  never  a  word  of  protest  by  any- 
body as  to  the  regularity  of  the  procedure,  and  now,  after  the  wish  o{ 
the  people  of  Bath  has  been  honestly  ascertained,  it  should  not  be  set 
aside  on  a  technicality  which  in  no  way  can  be  said  to*  go  to  the  sub- 
stance of  the  c(»itroversy. 

A  case  very  similar  to  this  arose  in  Onondaga  county  in  1914,  which 
was  passed  upon  by  the  Appellate  Division  of  this  Department.  The 
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facts  in  that  case  are  much  nearer  tiie  facts  m  the  case  at  bar  than 
any  case  that  has  been  cited  by  counsel,  and  it  is  the  single  and  suffi- 
cient aiithori^  for  holding  that  the  powers  of  town  clerks  with  refer- 
ence to  publishing  notices  as  to  the  submission  of  local  option  ques- 
tions under  the  Liquor  Tax  Law  have  been  taken  away  from  them 
and  are  vested  in  the  boards  of  elections  of  the  various  counties.  Mat- 
ter of  Town  of  Onondaga,  163  App.  Div.  191,  148  N.  Y.  Supp.  36. 

Even  though  publishing  of  the  notices  of  election  and  furnishing 
of  ballots  was  done  under  the  direction  of  the  commissioners  of  elec- 
tions of  Steuben  county,  instead  of  the  clerk  of  die  town  of  Bath, 
the  notices  required  by  law  were  given,  there  was  a  substantial  com- 
pliance with  the  terms  of  the  statute,  and  no  fraud  or  deceit  having 
entered  into  this  matter  in  the  slightest  degree,  the  will  of  the  electors 
as  expressed  at  the  polls  should  be  upheld. 

This  application  must  be  denied.   Ordered  accordingly. 


(83  Mlsa  Bep.  498) 

GOLDBERG  T.  BBBG  et  aL 

(Supreme  Court.  Appellate  Term,  First  Department.  ITebruary  10,  1916.) 

BiLLa  AND  Nona  •=9497-^Pateb's  Fuod— Bona  Fxdb  Holdis — ^BtntOEir  of 
Fboof. 

Id  an  action  to  recover  against  the  makers  of  a  note  given  for  the  pur- 
chase of  a  saloon  stock,  It  appeared  that  defendants  executed  the  note, 
which  was  iDdorsed  by  Uie  payees  and  plaintiff's  husband,  and  that  plain- 
tiff purchased  the  note  from  her  brother,  her  husband  ostensibly  managing 
the  saloon  for  her  brother,  but  under  the  evidence  being  one  of  the  owners. 
Upon  taking  possession  after  delivery  of  the  note,  def^dauts  discovered 
ttiat  a  substantial  portion  of  the  stock  was  missing,  and  It  appeared  that 
the  husband  had  fraudulently  disposed  thereof.  Held,  that  the  bnrden 
was  on  plaintiff,  obtaining  title  directly  from  her  brother,  not  only  to 
show  that  she  had  paid  full  value,  but  to  establish  that  she  had  taken 
the  note  without  notice  of  the  fraud  of  her  husband,  under  Negotiable 
Instruments  t-aw  (Consol.  Laws,  c.  38)  S  defining  holder  In  due  course, 
section  94,  providing  when  a  negotiator's  title  Is  defective,  and  section 
95,  relating  to  notice  of  a  defect  In  negotiator's  title. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  IS  1448, 
1675-1681,  1683-1687;  Dec.  Dig.  «=>497.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  £Hs- 
trict. 

Action  by  Regina  Goldberg  against  Michael  Berg  and  Philip  Marks 
to  recover  on  a  note.  Judgment  for  plaintiff,  and  defendants  appeal. 
Reversed. 

Argued  January  term,  1916,  before  GUY,  BIJUR,  and  GAVE- 
GAN,  JJ. 

Harry  M.  Peyser,  of  New  York  City,  for  appellants. 
Cohen,  Haas  &  Schimmel,  of  New  York  City  (Isidore  Cohen,  of 
New  York  City,  of  counsel),  for  respondent. 

GUY,  J.  Action  upon  note  given  on  purchase  of  saloon;  defense, 
fraudulent  removal  of  stock  before  delivery  of  possession,  and  that 

«=>For  oUier  cases  see  ume  topic  ft  KSY-NUHBER  la  all  Kay-Nuisband  Dlcaata  ft  Indexes- 
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plaintiff  is  not  a  holder  in  due  course.   Negotiable  Instruments  Law, 


Defendants  claimed  that  two  notes  were  given  on  the  transfer,  one 
for  the  business  and  the  other  for  the  stock,  and  it  appears  that  plain- 
tiff was  present  during  the  negotiations  for  the  sale.  Hie  note  in 
suit,  given  for  the  stock,  was  made  payable  to  Jacob  Newman  and 
Abraham  Terkeltaub,  was  indorsed  by  Ae  payees,  and  also  by  Podrush- 
nick  &  Goldberg,  and  plaintiff  testified  that  she  paid  full  value  in  cash 
for  the  paper  to  Terkeltaub,  her  brother  (erroneously  referred  to  in 
the  testimony  as  Tieteldorf),  who  was  in  the  raincoat  business.  Gold- 
berg, plaintiff's  husband,  ostensibly  managed  the  saloon  for  Terkel- 
taub, but  according  to  the  evidence  was  one  of  the  real  owners,  if 
not  the  sole  owner,  of  the  place. 

One  of  the  defendants  testified  that  before  tiie  deal  was  closed  he 
took  a  list  of  the  stock ;  that  they  took  possession  oa  Tuesday  night, 
and  Wednesday  morning  went  down  in  the  cellar,  and  a  substantial 
part  of  the  stock  was  then  missing.  The  trial  justice  granted  judg- 
ment to  plaintiff,  apparently  on  the  erroneous  theory  that  the  burden 
was  on  defendants  to  show  that  plaintiff  had  knowledge  of  the  alleged 
fraudulent  removal  of  the  stock. 

The  plaintiff  having  taken  title  directly  from  one  of  the  payees,  un- 
der the  circumstances  disclosed  by  the  record,  it  was  not  sufficient  for 
her  to  show  that  she  had  paid  her  brother  payee  full  value ;  for  if  in 
fact,  as  the  uncontradicted  evidence  tended  to  prove,  Goldberg,  her 
husband,  the  real  seller  of  the  stock,  had  fraudulently  disposed  of  a 
large  part  of  the  stock  before  delivery  to  the  defendants,  she  was 
called  upon  to  show,  at  least  to  the  extent  of  the  value  of  the  missing 
stock,  that  she  had  taken  the  paper  without  notice  of  the  alleged  fraud. 
Negotiable  Instruments  Law,  §§  91,  94,  95;  German-American  Bk. 
V.  Cunningham,  97  App.  Div.  244,  89  N.  Y.  Supp.  836;  American 
Nat.  Bk.  V.  N.  Y.  Belting  Co.,  148  N.  Y.  698,  43  N.  E.  168. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event   AU  concur. 


(Supreuio  Court,  Appellate  Term,  first  Department  February  10,  1916.) 

1.  InNEEEPEBS  ^»10~PBB80NAL  INJUBT — STTTFIOIIWOT  or  BVXD^OE. 

Evidence  in  an  action  against  a  restaurant  company  tor  Its  nesUgence 
In  spilling  hot  coffee  upon  plalntl£F,  injuring  her  and  <*flmflg|ng  her  apparel, 
held  to  sustain  a  Judgment  for  plalntifl. 

[Ed.  Note.— Far  otber  cases;  see  Innkeepnv,  Cent.  Dig.  ||  14r-16;  Dec. 
Dig.  «=>10.] 

2.  Damages  9»131 — EzoEsaiTS  Dahaqbs— Pebsonai.  Injubt. 

A  verdict  of  $125  for  injury  from  the  spilling  of  bot  coffee,  causing 
only  a  sUgbt  burn,  which  healed  very  qnicldy,  was  ezcessiTe,  and  would 
be  reduced  to  $35. 

[Ed.  Note.— For  other  cases,  see  Damages,  Gent  Dig.  H  867-867,  870; 
Dec  Dig.  «s9l31.] 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth 
District 

Action  by  Fay  Epstein  against  the  Childs  Company.  From  a  judg- 
ment in  favor  of  the  plaintiff,  defendant  appeals.  Bieversed,  and  new 
trial  ordered,  unless  plaintiff  stipulate  to  reduce  the  amount  of  re- 
covery, in  which  event,  judgment  modified  and  affirmed. 

Argued  January  term,  1916,  before  GUY,  BIJUR,  and  GAVE- 
GAN,  JJ. 

Chester  H.  Lane,  of  New  York  City,  for  appelant 
Hardd  S.  Fleischer,  of  New  York  Ci^,  for  respcmdent. 

GA VEGAN,  J.  The  acticm  was  for  negligence.  Defendant  is  en- 
gaged in  the  restaurant  business.  On  the  day  of  the  accident  plaintiff 
entered  defendant's  restaurant  for  the  purpose  of  dining.  The  plain- 
tiff had  given  her  order,  and,  when  the  waitress  was  about  to  place 
a  cup  of  coffee  before  her,  plaintiff  raised  her  arm  to  procure  a 
napkin  from  a  pile  arranged  above  the  table  where  she  was  seated. 
At  this  moment,  as  explained  by  plaintiff,  the  waitress  "accidentally" 
strtsck  plaintiff's  arm,  causing  the  hot  coffee  to  be  spilled  on  plaintiff, 
injuring  her,  and  damaging  her  wearing  apparel. 

[1]  The  trial  justice,  sitting  without  a  jury,  awarded  a  judgment 
to  plaintiff,  and  fixed  her  damages  at  the  sum  of  $125.  From  a 
careful  examination  of  the  testimony  it  was  at  least  doubtful  whether 
the  evidence  of  defendant's  negligence  was  sufficient  to  sustain  the 
trial  judge's  findings ;  but  he  saw  the  witnesses  and  heard  their  tes- 
timony, and  we  do  not  feel  justified  in  substituting  our  finding  for  his. 

[2]  However,  I  am  of  the  opinion  that  the  damages  awarded  were 
excessive.  No  medical  testimony  regarding  plaintiff's  injuries  was 
given,  and  plaintiff's  own  testimony  showed  only  a  slight  bum,  which 
healed  very  quickly. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event,  unless  the  plaintiff  will  stipulate  to  reduce 
the  amount  of  the  recovery  to  the  sum  of  $35  with  appropriate  costs 
in  the  court  below,  in  which  event  the  judgment,  as  thus  modified, 
will  be  affirmed,  without  costs  of  this  appeal  All  concur. 


PATENT  HANGING  BOOK  COVER  CO.,  Inc.,  T.  MARCUS. 

0hipreine  Coort,  Appellate  Term,  First  Department  Vebruarr  10.  1916.) 

GomsACTB  4=:»204 — GoNBTBuonon — ^Advebtibiivo. 

The  contract  for  insertion  of  an  advertisement  In  a  telephone  book 
cover,  to  be  pablisbed  by  plalntUF  and  furnished  free  to  all  t^anta  of  an 
office  building  does  not  require  the  actnal  placing  of  a  corer  In  each 
office,  notwithstanding  tenants  may  refuse  to  accept  them. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Gent  Dig.  f  916;  Dec. 
Dig.  «»2(M.] 

Appeal  from  Mtmidpal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 
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Actiwi  by  the  Patent  Hanging  Book  Cover  Company,  Incorporated, 
against  William  Marcus.  From  a  judgment  for  defendant  after  a 
trial  without  a  jury,  plaintiff  appeals.  Reversed,  and  new  trial  ordered. 

Argued  January  term,  1916,  before  GUY,  BIJUR,  and  GA VE- 
GAN, JJ. 

Douglass  &  Minton,  of  New  York  City  (E.  Dudley  Barlow,  of  New 
York  City,  of  counsel),  for  appellant 
Edward  Cahn,  of  New  York  City,  for  respondent 

BIJUR,  J.  Defendant  made  a  written  agreement  with  the  plain- 
tiff for  the  insertion  of  defendant's  advertisement  in  a  patent  telephone 
book  cover  to  be  published  by  the  plaintiff  "for  the  issue  of  Wool- 
worth  Building;  minimum  number,  all  firms  in  building/'  The  agree- 
ment also  recited : 

"The  covers  are  merely  supplied  entirely  free  of  charge  to  the  tenants  and 
d^Teied  directly  to  each  IndlTldnal  address." 

One  of  plaintiff's  witnesses  testified,  without  contradiction : 

"I  saw  that  every  tenant  In  the  Woolworth  Building  got  a  book.   •   •  • 

I  took  them  in  the  offices ;  got  a  receipt  signed  for  them." 

Later,  in  answer  to  the  questions  of  the  court,  he  said : 

"Q.  You  said  that  you  delivered  these  covers  to  all  the  tenants?  A.  Te>> 
sir ;  to  all  except  the  ones  who  said  they  did  not  want  them." 

While,  of  course,  this  testimony,  and  some  more  to  the  same  effect^ 
might  have  been  more  complete  and  precise,  there  was,  I  think,  suffi- 
cient to  establish  a  prima  facie  case  in  plaintiff's  favor. 

In  view  of  the  fact  that  the  learned  trial  judge  rendered  judgment 
for  defendant  rather  than  a  dismissal  of  die  complaint  without  preju- 
dice, I  infer  that  he  interpreted  the  agreement  to  require  the  plaintiff 
to  actually  place  a  cover  in  each  office.  I  cannot  concur  in  that  in- 
terpretation, as  defendant  must  have  known  that  plaintiff  had  no 
power  to  compel  tenants  to  receive  an  article  that  was  tendered  to 
them,  gratuitously  or  otherwise.  Indeed,  defendant  seems  to  have 
been  of  that  impression,  because  he  testified  to  a  conversation  with  an 
agent  of  the  plaintiff  in  which  he  claims  the  agent  said : 

"We  have  arrangements  made  with  all  the  tenants,  and  you  don't  have  to 
S^ve  lis  any  mwiey  until  they  are  all  In  thera'* 

Apart  from  the  fact  that  this  testimony  was  incompetent,  and  could 
have  been  excluded,  and  that  there  was  no  proof  of  the  authority  of 
the  agent  (who  is  not  named)  to  modify  the  actual  written  agreement 
subsequently  entered  into,  and  no  proof  that  plaintiff  had  not  "ar- 
rangements made  with  all  the  tenants,"  the  case  was  manifestly  tried 
and  decided  on  the  basis  of  the  written  agreement  alone. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event.  All  concur. 
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RHEIUS  V.  DOLLEY  et  aL 


(Supreme  Conrt,  Appellate  Term,  Plpst  Department  Febniary  10,  1016.) 

L  LANDUIBD  AJSD  TKNANT  «S>1G0 — REPAIBS — ^LlABIUTY  OF  I^NDLOBD. 

Without  an  express  agreement  to  that  effect,  a  landlord  la  under  no  ob- 
ligation to  repair  the  demised  premises. 

[Ed.  Note.~For  other  cases,  see  Landlord  and  Toiant,  Gent.  Dig.  §{ 
636,'  538,  544-548,  655,  556 ;  Dec.  Dig.  ^150.] 

2.  CoiTTBACTs  ^=>1T0 — CoMSTHUcTioN  by  Pasties. 

Where  there  la  an  uncertainty  as  to  the  meaning  of  an  Instrument, 
when  applied  to  the  situation  and  circumstances  of  the  parties,  the  con- 
struction put  thereon  by  the  parties  themselves,  as  shown  by  their  con- 
duct, may  be  considered  as  evidence. 

[Kd.  Note.— For  other  cases,  see  Contracts,  Gent.  Dig.  }  753 ;  Dec  Dig. 
^170.] 

S.  Landlobd  and  Tenant  <e=»152 — Repaibs — Agbeement  of  Parties. 

Plaintiff,  tenant  of  defendant's  building  under  a  lease  providing  that 
lie  should  take  good  care  of  the  praulses  and  make  all  of  the  Inside  re- 
pairs at  ills  own  expense,  and  at  the  end  of  the  term  deliver  np  the  demis- 
ed pronlses  In  good  condition,  notwithstanding  the  landlord's  apparent 
rec<^nitlon  of  an  obligation  to  do  outside  repairs,  could  not  recover  of  the 
landlord  the  amount  si>ent  in  repairing  the  roof. 

[EA.  Note. — For  other  cases,  see  Landlord  and  Tteiant,  Cent.  Dig.  H 
152,  638-543,  545-549,  651-657 ;  Dec.  Dig.  «»152.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Harry  L.  Rheims  against  Peter  Dolley  and  others.  From 
a  judgment  in  favor  of  plaintiff,  defendants  appe^.  Reversed,  and 
complaint  dismissed. 

Argued  January  term,  1916,  before  GUY,  BIJUR,  and  GAVE- 
CAN,  JJ. 

Tames  W.  McElhinney,  of  New  York  City,  for  appellants. 
Buchler  &  Levy,  of  New  York  City,  for  respondent 

GUY,  J.  Plaintiff,  defendants'  tenant  of  an  entire  building  in  the 
borough  of  Manhattan,  has  recovered  a  judgment  for  the  amount  ex- 
pended by  him  in  repairing  the  roof  of  the  demised  premises.  The  lease 
is  not  before  us,  but  it  is  conceded  by  both  parties  that  the  only  provi- 
sion or  covenant  in  the  lease  pertaining  to  the  repair  of  the  demised 
building  by  the  tenant  is  the  following : 

"Second.  That  the  tenants  shall  take  good  care  of  the  premises  and  do  all 
<rf  the  Inside  repairs  at  tbdlr  own  cost  and  expense,  and  at  the  end  or  other 
expiration  of  the  term  shall  deliver  up  the  demised  premises  In  good  order  or 
condition,  damages  by  the  elements  excepted." 

[1]  In  the  absence  of  an  express  covenant  to  that  effect,  the  land- 
lord is  under  no  obligation  to  repair  the  demised  premises.  Witty  v. 
Matthews,  52  N.  Y.  512;  Suydam  v.  Jackson,  54  N.  Y.  450;  Frank- 
lin v.  Brown,  118  N.  Y.  110,  23  N.  E.  126,  6  U  R.  A.  770,  16  Am. 
St.  Rep.  744.  In  Castagnette  v.  Nicchia,  76  App.  Div.  371,  78  N.  Y. 
Supp.  498,  the  lease  was  drawn  so  as  to  provide  that  the  tenant  should 
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make  any  and  all  repairs,  internal  and  external,  to  the  demised  prem- 
ises ;  but  before  execution  "and  external"  was  stricken  out,  and  the 
court  held  that  this  did  not  create  an  implied  covenant  on  the  land- 
lord's part  to  make  all  external  repairs,  where  no  claim  was  made  that 
there  was  any  express  understanding  or  covenant  between  the  par- 
ties on  that  subject  And  in  Schiavone  v.  Callahan,  52  Misc.  Rep.  654, 
102  N.  Y.  Supp.  538,  this  court  held  that  an  express  covenant  for  the 
making  of  inside  repairs  by  the  tenant  does  not  bind  the  landlord  to 
make  outside  repairs. 

[2]  Respondent  does  not  claim  that  any  express  u^reement  was 
ever  made  to  charge  the  landlords  with  the  obligation  of  making  out- 
side repairs,  but  contends  that  because  they  had  made  repairs  to  the 
roof,  and  were  apparently  willing  to  make  them,  when  the  tenant  him- 
self had  them  done  at  the  landlord's  expense,  they  thus  recognized 
their  duty  under  the  lease  to  make  outside  repairs.  Where  there  is 
an  uncertainty  as  to  the  meaning  of  an  instrument  when  applied  to 
the  situation  and  circumstances  of  the  parties,  the  construction  put 
upon  the  contract  by  the  parties  themselves,  as  shown  by  their  con- 
duct, may  be  considered  as  evidence  (1  McAdam,  Landlord  &  Tenant 
[4th  Ed.]  p.  392) ;  but  here  there  is  no  uncertainty  in  the  covenant 
requiring  the  tenant  to  "take  good  care  of  the  premises,"  which  in- 
clude the  roof,  and  do  all  the  inside  repairs,  and  deliver  up  the  demised 
premises  in  good  order  at  the  end  of  the  term. 

[3]  It  follows  that  the  apparent  recognition  by  the  landlords  of  an 
obligation  to  do  outside  repairs,  in  the  absence  of  an  agreement  under 
the  lease  or  otherwise  imposing  that  obligation  upon  them,  was  not 
sufficient  to  charge  them  with  the  legal  duty  of  making  the  repairs  in 
question,  and  the  judgment  must  be  reversed,  with  $30  costs,  and  the 
complaint  dismissed,  with  costs  in  the  court  below.  All  concur. 


m  Misc.  Bep.  548) 

BUTTON  et  aL  V.  TULLIS, 
(Supreme  Ooort,  Appellate  Term,  First  D^artmrat   February  1,  1916;.) 

1.  Daicaqes  $=»12 — ^NOUINAI,  Dahaoes. 

Iq  an  action  for  failure  to  deliver  corporate  stock  sold,  It  was  error  to 
dismiss  the  complaint  solely  for  lack  of  proof  of  damage,  as  nominal  dam; 
ages  sboald  have  been  awarded. 

[Ed.  Notfc— For  otber  cases,  see  Damages,  Cmt.  Dig.  |  81;  Dee.  Dig. 

2.  Apfeax.  and  Bbbos  ^=»1170— DisPosmoN— ^uooiunt  vox  Noinnju.  Dah- 

AGE8. 

In  an  action  for  failure  to  deliver  corporate  stock  sold,  where  It  la  clear 
that  plaintiffs  can  only  recover  nominal  damages,  but  the  trial  court 
dismisses  the  complaint  for  lack  of  proof  of  damage,  tiie  appellate  court 
la  Justified  In  accepting  a  stipulation  by  defendant's  counsel  to  waive 
costs  and  disbursements  and  entering  a  judgment  tor  nominal  damagw, 
thus  precluding  the  plaintiff  from  a  retrial. 

[Rd.  Note.— I>3r  other  cases,  see  Appeal  and  Brror,  Gent.  Dig.  H  4673- 
4587;  De&  Dig.  ^1175.]  _^ 
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3.  COHPOBATIONS  <t=>121 — STOCS — REUEDIE8  OF  BUTKB — FAILURE  TO  DSUVEB 

— Dajugbs. 

In  tbe  absence  at  conminnlcattong  between  tbe  buyers  and  seller  of  cor- 
porate stock  as  to  an  extension  of  the  time  for  delivery,  tbe  measure  of 
tbe  boTers*  damages  for  the  seller's  failure  to  deUver  Is  the  difference  be- 
tween tbe  contract  price  and  the  market  price  at  the  time  and  place  of 
dellTery. 

[Ed.  Note.— For  <^er  cases,  see  Corporations,  Cent  Dig.  SS  501,  505; 
Z>ec.  Dig.  «s»12U 

^  GOBPOBATIOtTS  <&=»121 — STOCK — SAIXS — ^EXTENSIOIf    OF  DELIVERY — QUES- 
TION FOB  JUBT. 

In  an  action  by  tbe  buyers  of  corporate  stock  for  the  sedler's  failure 
to  deliver,  questions  whether  the  buyers,  at  the  request  of  the  seller, 
forbore  to  buy  for  his  account  In  the  market,  thereby  establishing  a  new 
delivery  date,  and  what  such  dellverr  date  was,  Aeld  for  the  Jury  onder 
the  evidence. 

[Ed.  Mote.— For  other  cases;  see  Cbrporatloiis,  Gent  Dig.  |i  S04,  SOS; 
Dec.  Dig.  «=»12i] 

5k  GOBPOBATIONS  «=»121 — STOCK — BXMEDIEB  OF  BUTlft— FAILUn  TO  DSLIT- 

EB — ^Damages — ^Pdsifoneueni  of  Delivxbt. 

Where  the  buyers  of  corporate  stock,  at  the  request  of  the  seller,  upon 
Us  failure  to  deliver  as  originally  agreed,  forbore  to  buy  In  the  market 
for  his  account  thus  postponing  the  date  of  delivery,  the  buyers*  damages, 
In  their  action  for  tbe  seller's  failure  to  delivwr,  were  assessable  accord- 
ing to  the  market  price  of  the  stock  at  the  postponed  delivery  date. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig:  H  504,  605; 
Dec  Dig.  «=>121.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  William  E.  Hutton  and  others  against  Raymond  TuUis. 
From  a  judgment  dismissing  the  complaint,  plaintiflfs  appeal..  Judg- 
ment reversed,  and  new  trial  ordered. 

Argued  November  term,  1915,  before  LEHMAN,  BIJUR,  and 
FINCH,  JJ. 

Hart  &  Tompkins,  of  New  York  City  (Millard  F.  Tompkins,  of 
New  York  City,  of  counsel),  for  appellants. 

Clifford  Seasongood,  of  New  York  City  (Hiomas  A.  Eager,  of 
New  York  City,  of  counsel),  for  resp<»ident 

FINCH,  J.  This  is  an  action  by  a  firm  of  stockbrokers  to  recover 
damages  for  defendant's  breach  of  contract  in  failing  to  deliver,  in 
accordance  with  the  contract  of  sale,  50  shares  of  Indian  Re&iing 
Cofnpanv  preferred  stock. 

[  1  ]  Three  contentions  were  advanced  in  the  court  below  by  the  de- 
fendant: (1)  That  the  contract  of  sale  was  conditioned  upon  an  event 
that  did  not  happen ;  (2)  that  it  was  unenforceable  on  account  of  the 
statute  of  frauds;  (3)  that  there  was  no  proof  of  damage.  The  court 
below  in  a  careful  opinion  held  against  tiie  defendant  on  the  first 
two  contentions,  but  dismissed  the  complaint  on  the  third  ground, 
namely,  that  there  was  no  proof  of  damage.  Even  if  there  was  no 
proof  of  damage,  it  was  error  to  dismiss  the  complaint  on  that  groimd, 
as  nominal  damages  should  have  been  awarded.  Thomson  H.  E.  Co. 
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V.  Durant  L.  I.  Co.,  144  N.  Y.  34,  at  page  49,  39  N.  E.  7.  To  remedy 
this  error  defendant  respondent  states  that  he  has  filed  a  stipulation 
waiving"  all  costs  and  disbursements. 

[2]  Whether  the  plaintiflFs  can  succeed  in  recovering  substantial 
damages  on  a  new  trial  is  uncertain.  If  it  were  clear  that  the  plain- 
tiffs could  only  recover  nominal  damages,  this  court  would  be  justified 
in  accepting  the  stipulation  of  defendant's  counsel  to  waive  costs  and 
disbursements  and  enter  a  judgment  for  nominal  damages,  and  thus 
preclude  the  plaintiffs  from  having  a  retrial.  Thomson  H.  E.  Co. 
V.  Durant  L.  I.  Co.,  supra;  Stevens  v.  Amsinck,  149  App.  Div.  220, 
133  N.  Y.  Supp.  815;  Roystone  v.  Woodbury  Institute,  67  Misc. 
Rep.  265,  122  N.  Y.  Supp.  444. 

Upon  a  new  trial  the  question  as  to  what  date  shall  be  considered 
the  delivery  date  will  have  to  be  determined,  and  so  should  be  con- 
sidered here.  The  contract  was  oral,  and  was  made  on  November 
12,  1913,  calling  for  the  delivery  within  "a  day  or  two"  of  50  shares 
of  Indian  Refming  Company's  preferred  stock  at  $34  a  share.  On 
November  13th  tiie  plaintiffs  contracted  to  sell  the  stock  purchased 
of  the  defendant  to  a  customer  at  $35  a  share,  and  on  November  14, 
1913,  the  defendant  having  failed  to  deliver,  signed  the  following: 
*'W.  B.  Hutton  &  Company,  25  Broad  Street 

"New  Tork,  November  14,  1913. 

"To  Raymond  Tulll8.   You  failed  to  deliver  to-day  50  shares  of  InU.  Ref. 
Pfd  at  $34.   Please  confirm.  [Signed]   R.  Tullls." 

The  following  are  extracts  from  the  record  in  regard  to  the  com- 
munications that  passed  between  the  plaintiffs  and  the  defendant  in 
reference  to  the  delivery  date: 

"Q.  You  [plaintiffs'  representative]  called  him  [defendant]  up  the  next  day  ? 
A.  Within  a  day  called  him  up  and  told  him  I  would  take  the  stock.  He 
said:  'All  right,  I  will  send  it  around  in  a  day  or  two;  there  may  be  some 
delay  on  delivery.'  *  *  •  Q.  What  did  he  say  about  not  bringing  the  stock 
around  for  a  day  or  two?  A.  He  said  he  would  send  the  stock  around  in  a 
day  or  two ;  would  be  a  little  delay  on  delivery.  I  said  it  would  be  all  right." 

On  the  day  after  the  purchase,  a  representative  of  the  plaintiffs 

called  on  the  defendant: 

"Q.  What  did  you  say  to  Mr.  Tullls?  A.  'I  am  from  W.  B.  Hatton  &  Co. 
How  about  the  60  Indian  you  sold  us?'  Q.  What  did  he  say?  A.  He  answered 
'I  will  get  It  in ;  seud  it  over.'  *  •  *  Q.  Did  you  la  representative  of  the 
plaintiffs]  call  him  up?  A.  I  called  him  up,  I  think,  about  week  after.  He 
said  be  had  not  got  the  stock  in  to  deliver;  couldn't  deliver  until  could  "get 
the  stock.  •  •  •  Q.  About  delivering  stock — did  you  subsequently  speak 
to  him?  A.  I  think,  If  I  rememlier  right,  called  him  up;  I  don't  remember 
how  long  after  it  was;  I  asked  him,  'When  going  to  deliver  that  stock?*  He 
said,  'Deliver  It  as  soon  as  could  get  it'  *  *  *  Q.  What  did  you  say  to 
that?  A.  I  said,  'Hurry  It  along,  as  we  need  the  stock,'  If  I  remember  right.  I 
don't  remember  whether  I  used  those  exact  words  or  not.  *  *  *  Q.  Do 
you  recall  calling  up  the  defendant,  Mr.  Tullls,  In  this  action?  A.  Yes.  Q. 
Subsequent  to  November  12,  1913?  A.  Yes,  sir.  Q.  You  had  a  conversation 
with  him  over  the  phone?  A.  Half  a  dozen  different  times.  Q.  And  during 
what  period  of  time  did  you  call  him  up;  I  mean  was  it  every  week,  or  every 
two  or  three  weeks,  or  twice  a  week?  A.  Well,  It  had  been  probably  at  In- 
tervals of  a  couple  of  days  at  one  time,  and  then  a  week  at  another.  Q. 
Will  you  tell  me  what  the  substance  of  the  conversations  was  that  you  bad 
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wltli  him  over  tbe  pbone?  A.  They  were  always  tiiat  Mr.  Tullls  would  get 
the  stock  In  to  ns  in  a  day  or  two.   Q.  What  stock?  A,  The  Indian  Keflning, 
50  shares  of  Indian  preferred  stock ;  until  latterly  I  had  told  him  on  couple 
of  occasions  that  we  would  have  to  buy  them  In.   He  had  said,  'Now,  you 
wcHi't  do  anything  like  that.'  So —   *   *    *   Q.  When  was  the  last  conver- 
sation you  had  with?   •    •    •   A.  I  should  say  around  the  1st  of  December. 
Q.  He  told  you  then  not  to  buy  them  in?    A.  No;  he  did  not  say  not  to. 
When  I  told  him  of  It,  he  said,  'You  wouldn't  do  anything  like  that*   It  Is 
rather  unusoal,  and  through  the  street  It  is  not  customary.  It  Is  the  very  last 
resort  what  yon  do  that  sort  of  thing.  Q.  (by  the  Courts.  Yon  mean,  by  bay- 
ing in,  getting  stock  to  take  Its  place?  A.  Tes,  sir ;  to  8ubstltiit«  for  it  Our 
client  la  the  matter  was  urgent  with  us.  He  was. insistent  upon  we  deliver- 
ing bim  the  stocks.   *    *   *   Q.  What  efforts  did  you  [a  r^resentatlve  of 
plaintlffsl  make  to  purchase  stock  after  tbe  12th  day  of  November,  purchase 
this  stock — what  year  was  it,  1913?   A.  I  do  not  think  I  made  any  efforts 
to  buy  up  any  at  all  until  I  notified  bIm,  hoping  tie  would  deliver  it.  Q. 
Wben  you  say  yod  notified  him,  when  do  you  mean  by  tbat?  A.  When  I  sent 
him  tbat  letter,  we  would  have  to  buy  the  stock  in  If  he  did  not  deliver  It 
*  *  *  Q.  UntU  the  notice  Just  referred  to,  the  notice  at  December^ 
A.  5th." 


The  letter  referred  to  was  as  follows : 

"Dec.  e,  1913. 

"Jir.  Raymond  TulUs,  27  William  Street,  New  York  City— Dear  Sir:  In 
taw  of  nondelivery  by  1  p.  m.  December  S,  1913,  of  60  shares  of  Indian  Refining 
pfd.  bought  from  you  at  34,  November  12,  1913,  we  will  be  compelled  to  buy 
SO  sbares  of  Indian  Refining  pfd.  In  the  open  market,  for  your  account,  and 
hold  you  responsible  for  any  losses  that  may  be  incurred  to  ns." 

The  defendant  testified  in  part  as  follows: 

"Q.  You  spoke  to  the  defendant,  or  rather  the  witness  McCormlch,  on  two 
vt  three  occasions  after  that?  A.  During  the  next  week,  yes;  I  bad  two  or 
{bree  conversations.  Q.  What  did  you  sblj  to  him?  A.  I  toid  him  I  did  not 
'xve  the  stodc,  and  it  was  a  question  whether  I  would  get  the  stock  or  not" 

On.  December  30th,  the  plaintiffs  purchased  50  shares  at  $44,  which 

fas  10  points  above  the  price  at  which  the  defendant  had  agreed  to 
sell. 

[3,4]  In  the  absence  of  any  communication  between  the  parties  as 
ari  extension  of  the  delivery  date,  the  measure  of  plaintiffs'  dam- 
is  the  difference  between  the  contract  price  and  the  market  price 
tile  time  and  place  of  delivery.    Personal  Property  Law,  §  148, 
by  Laws  1911,  c.  571 ;  Saxe  v.  Penokee  L.  Co.,  159  N.  Y.  371,  54 
i:-  H:.  14;  Belden  v.  Nicolay,  4  E.  D.  Smith  (Com.  PI.)  14;  Oswego 
^alls  P.  &  P.  Co.,  215  N.  Y.  98,  at  106,  109  N.  E.  92.   The  plaintiffs 
contend,  however,  that  the  verbal  communications  between  the  parties 
the  letter  of  December  5th  extended  the  date  for  delivery.  It 
thus  beccane  at  least  a  question  of  fact  (if  the  evidence  is  the 
^^rn^  as  in  this  record)  upon  a  new  trial,  in  estimating  plaintiffs'  dam- 
whether  there  was  forbearance  on  the  part  of  the  plaintiffs  at  the 
^^Hest  of  the  defendant,  whereby  a  new  delivery  date  was  established 
what  was  such  new  delivery  date.   Ogle  v.  Earl  Vane,  L.  R.  3 
W-  B.  272 ;  Smeed  v.  Foord,  1  E.  &  E.  602 ;  Ralli  v.  Rocfcmore  (C. 
111  Fed.  874;  Young  v.  Hunter,  6  N.  Y.  203. 
In  Ogle  V.  Earl  Vane,  supra,  which  showed  a  state  of  facts  similar 
^  the  case  at  bar,  it  was  said: 
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"But,  in  conseqneoce  of  a  written  correspondence  and  some  personal  com- 
munication, we  find  the  plaintiff  forbearing  to  soe,  and  the  defraidant  con- 
tinuing to  fail  to  deliver  tJbe  iron.   It  may  t>e  that  on  tiiis  correspondence  we 
cannot  collect  that  tliere  was  any  new  binding  contract  on  the  plaintiff  to 
forbear  for  even  an  indefinite  term,  nor  on  the  defendant  to  deliver  the  Iron. 
•    •    •    This  Is  what  takes  place:  The  defendant  (for  what  Shaw  did  may 
be  taken  as  done  by  the  defendant),  who  has  broken  bis  contract,  and  is  then 
liable  for  the  breach,  writes  to  the  plaintift  and  proposes  to  delirer  as  a 
substitute  for  the  Iron  under  the  contract  a  different  kind  of  Iron.  3^ 
plaintiff  proceeds  to  take  this  proposal  into  consideration,  and  ultimately  it 
comes  to  nothing;  the  persons  with  whom  the  plaintiff  bad  subcontract 
refusing,  from  whatever  may  have  been  the  cause,  to  accept  the  substitntion ; 
and  the  proposal  is  not  accepted  by  the  plaintiff.   But  surely  the  very  pro- 
posal itself  implies  a  request,  in  all  courtesy,  as  between  men  of  business,  that 
the  plaintiff  will  not  commence  an  action  at  once,  but  delay,  in  order  to 
see  whether  a  compromise  cannot  be  effected,  and  surely  whether  there  waa 
that  implied  request,  and  subsequent  delay  on  the  part  of  the  plaintiff,  was 
matter  for  the  cooddoatlon  of  the  Jury  in  estimating  the  damages  the  plain- 
tiff was  entitled  to.   But  the  case  does  not  atop  there:  Tbere  la  the  letter  of 
the  20th  of  December.   •   •  •   Surely,  again,  UUs  nHumnnlcation  from  the 
defendant  Implied  a  request  to  the  plaintiff  and  the  other  parties  to  forbear, 
and  the  plaintiffs  waiting  was  an  acquiescence  In  this  request.  Can  It  rea- 
sonably be  contended  that  that  which  has  been  called  a  rule  of  law  as  to  the 
measure  of  damages,  but  which  is  rather  a  mere  rule  of  practice.  Is  to 
prevail  under  all  circumstances?   It  would  be  contrary  to  common  sense  and 
justice,  when  there  has  been  a  series  of  proposals  by  the  defendant  involving 
delay  for  his  own  benefit,  and  acquiescence  on  the  part  of  the  plaintiff,  tliat 
because  there  may  be  no  binding  contract  varying  the  terms  of  the  farmer 
contract,  the  plaintiff  Is  to  be  tied  down  to  Hie  stslct  letter  of  tbe  nde  as  to 
the  measure  ct  damagm  for  the  nondelivery  of  goods,  and  not  be  oiUtled  to 
the  damagea  consequent  upon  tbe  delay." 

In  Tyers  et  al.  v.  Rosedale  &  Ferryhill  Iron  Co.,  Limited,  L.  R. 
8  Ex.  305,  commenting  oa  the  case  of  Ogle  v.  Earl  Vane,  the  court 
said: 

"Ogle  V.  Earl  Vane,  which  has  been  cited  for  the  plaintiffs,  has  no  applica- 
tion to  the  present  case.  There  there  was  no  new  contract  The  question  was 
merdy  aa  to  the  amount  of  dams^ea.  and  tbe  plaintiff  bdng  entitled  to  tbe 
difference  between  the  contract  price  and  the  market  price,  when  he  had  to 
purchase  the  Iron  which  the  defendant  had  foiled  to  deliver  according  to  his 
contract,  and  having  delayed  the  purchase  in  tbe  market  at  the  request  of 
tbe  defendant,  and  the  price  having  risen  In  the  meantime,  the  defendant 
was  held  liable  according  to  the  market  price  at  tbe  time, when  he  bad  himself 
requested  the  plaintiff  to  make  the  purchase." 

In  Young  v.  Hunter,  6  N.  Y.  203,  it  is  said : 

"The  complaint  then  shows  that  the  defendants,  who  alone  had  the  right  to 
Insist  that  the  trial  should  be  made,  promised  the  plaintiff  that  they  would 
within  a  few  days  or  weeks  furnish  him  with  the  requisite  materials  to  make 
the  trial.  UpiHi  this  promise  he  relied,  and  having  waited  in  vain  for  the  de- 
livery of  the  material  through  the  whole  time  stipulated  for  the  trial  (a  re- 
quest for  their  delivery  not  having  been  complied  with),  be  was  prevented  from 
making  a  trial,  and  could  not  ascertain  wbethra  the  Improvement  would  be 
useful  or  profitable.  By  the  act  and  neglect  of  tbe  defendant,  the  plalnttfl 
was  prevented  fran  determining  the  foct  upon  the  determination  of  which  be 
was  bound  to  keep  the  right  assigned  to  talm.  In  this  view  <k  tha  case  I  re- 
gard it  as  of  no  Importance  that  tbe  promise  of  the  defendant  was  without 
consideration.  It  is  suOiclent  that  the  plaintiff  in  good  faith  relied  upon  it, 
and  was  thus  by  their  act  induced  to  neglect  strict  observance  of  the  con- 
ditions of  his  contract.  It  does  not  become  the  defendants  to  allege,  nor  can 
they  be  permitted  to  allege,  that  tbelr  promise  should  not  be  relied  upon.  Tbe 
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act  of  a  party  which  preroita  the  performance  of  a  condition  In  his  fav<»r  Is 
not  the  leas  effectual  for  being  gratoltoos." 

Even  though  in  the  early  cases  the  courts  strictly  adhered  to  the 
rule  that  a  contract  under  seal  could  not  be  contradicted  or  varied  by 
written  evidence  not  under  seal,  yet  even  then  the  courts  allowed  the 
enlargement  of  the  time  for  delivery,  holding  that: 

"The  enlargement  of  the  time  Is  nothing  more  than  the  waiver  of  strict  per- 
formance. Thie  defendants,  having  solicited  the  delay,  cannot  urge  it  as  a  de- 
fense." Esmonds  T.  Tan  Benachotai,  12  Baib.  366,  at  page  370. 

The  court  below  in  a  carefully  written  c^inion  cited  the  case  of  Nor- 
ton V.  Wales,  24  N.  Y.  Super.  Ct  561,  as  being  on  all  fours  with  the 
case  at  bar,  and  quoted  therefrom  the  following: 

"The  doctrine  Is  well  settled  that  an  extension  of  the  time  for  the  perfonn- 
ance  of  a  contract  Is  a  new  agreement  between  the  parties,  as  substituted 
pro  tanto  in  place  of  the  original.  Clark  v.  Dales,  20  Barb.  42.  It  is  not 
claimed  In  this  case  that  the  plaintiffs  ever  actually  agreed  with  the  defend- 
ant to  extend  the  time  olt  delivery,  or,  in  words,  assented  to  theh-  request  for 
further  time ;  and  It  seems  to  me  no  such  agreement  can  be  Implied  from  the 
fact  that  the  plaintiffs  repeatedly  asked  the  defendant  to-  deliver  the  goods, 
and  the  latter  as  often  refused  a  further  delay.  Nothing  was  said  at  either  of 
these  oonveisations  which  would  have  precluded  the  j^alntlfCs  from  bringing 
a  suit  for  the  recovery  of  damages  tounediately  afterwards." 

It  does  not  seem  that  the  court  in  Norton  v.  Wales,  supra,  meant 
to  say  that  only  by  means  of  a  new  agreement  could  the  delivei7  date 
be  extended.  In  Clark  v.  Dales,  20  Barb.  42,  which  was  relied  upon 
by  the  court  in  Norton  v.  Wales,  it  is  said : 

**Wben  a  party  procnres  delay,  he  shall  n<A  be  allowed  to  ni^  It  fw  Us 

own  protection." 

In  so  far  as  Alabama  Chemical  Co.  v.  Geiss,  143  Ala.  591;  39  South. 
255,  and  Hardwood  Lumber  Co.  v.  Adam  &  Co.,  134  Ga.  821,  68 
S.  E.  725,  32  L.  R.  A.  (N.  S.).192,  lay  down  a  diflferent  rule,  they  are 
not  in  harmony  with  the  decisicms  noted  above. 

[5]  As  has  been  shown  from  the  cases  cited,  even  if  there  was  no 
new  agreement,  yet  if  the  plaintiffs  did  forbear  at  the  request  of  the 
defendant,  the  damages  must  be  assessed  according  to  the  market  price 
at  the  postponed  delivery  date. 

Judgment  must  be  reversed,  and  a  new  trial  ordered,  with  $30  costs 
to  the  appellant  to  abide  the  event  All  concur. 


<82  Misc.  Bep.  617) 

STATE  OP  YUCATAN  v.  ARGIJMEDO  et  at 

(Supreme  Court,  Special  Term,  New  York  County.   December,  1915.) 

1.  iNJUHCnoK  €»136 — [RJITNOTIOK    FENDINTB  JJSTE — MiSAPPBOPBIATIOK  OF 
MONBT— laaEPABABU  IHJUBT. 

Where,  in  an  action  by  a  foreign  state  against  a  former  actliif  govern- 
or thereof  and  his  depositaries,  to  recover  money  unlawfully  removed  by 
him  from  the  treasury  of  the  state  and  placed  In  safe  deposit  boxes,  de- 
fendant admits  his  obligation  and  expresses  a  willingness  to  account  to  the 
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proper  authoritleB,  but  dlspates  plotntllTs  right  to  be  regarded  as  sucli, 
and  It  appears  that  continuance  of  the  misuse  of  the  money  during  peu- 
dency  of  the  actioa  must  Inevitably  cause  irreparable  Injury,  In  view  of 
a  showing  that  defendant  caonot  be  made  to  respond  to  a  money  judg- 
ment for  the  amount  Involvedt  the  case  is  a  proper  one  for  the  Issuance  of 
an  Injunction  pendente  lite; 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent.  Dig.  Sg  305,  30G;  Dec. 
Dig.  «=?136.] 

2.  CoNOTrruTio.-^AL  Law  ®=»68 — Juhibdiction  of  Couhts — PoLmcAL  Ques- 

tions—Action BT  Foreign  State. 

While  a  New  Yoric  court  will  decline  to  entertain  Jurisdiction  of  an 
action  brought  a  state  of  a  foreign  country,  against  a  former  acting 
governor  thereof  for  misappropriated  mwiey,  where  fhe  controversy  neces- 
sitates the  determination  as  to  which  of  the  two  fBCtI<»i8  of  the  state  con- 
stitutes the  de  facto  government,  a  contention  that  such  controversy  ex- 
ists will  not  deprive  the  court  of  jurisdiction,  where  the  question  has  been 
settled  by  recognition  officially  extended  by  the  President  of  the  United 
StJites  to  the  central  authority  from  which  the  government  of  tlie  plain- 
tiff state  derives  its  authority. 

[Gd.  Note. — For  other  cases,  see  Constitutional  Law,  Gent.  Dig.  SS  125- 
127 ;  Dec  Dig.  «5>68J 

3.  iNTEBNATIOnAL  LAW  — ^ACTION  BT  FOBEION  ^ATI — DEFENSE — VAUII- 

iTT  OF  State's  Government. 

In  an  action  by  the  state  of  Yucatan  against  a  former  acting  governor 
thereof  for  money  wrongfully  taken  from  the  state  treasury,  a  contention 
that  the  government  of  Yucatan  is  not  a  government  in  compliance 
with  the  constitution  and  laws  of  that  state,  and  therefore  not  a  stable 
government,  will  not  avail  defendant,  In  view  of  tbe  official  recognition 
extended  by  the  President  of  the  United  States  to  the  Carranza  govern- 
ment, from  which  the  government  of  the  plaintiff  state  derives  Ita  au- 
thority; the  opinion  of  the  Preddent  on  the  question  of  whether  a  stable 
govfflminent  has  beoi  established  being  cimclualTe  on  tlie  court,  regardless 
of  whether  It  be  right  or  wrong. 

[Ed.  Note.— For  other  cases,  see  International  Law,  C^t  Dig.  i  4; 

Dec.  Dig.  «S=>4.] 

4.  EvinENCE  <S=>23 — jTjniciAL  Notice — ^Pobts  op  Entbt. 

Where  In  such  case  it  appears  that,  In  addition  to  the  recognition  ex- 
tended, the  President  placed  an  embargo  on  the  shlpm^t  of  arms  and 
munltiMis  of  war  to  Mexico,  but  excepted  frtm  the  embargo  all  ports  of 
entry  In  Mexico,  with  certain  exceptions,  thereby  recognl^dng  the  terri- 
tory excepted  as  being  under  the  control  of  Genial  Carranza,  the  court 
will  tafee  judicial  notice  that  the  port  of  Progreso,  Tucatan.  thus  spedfl- 
cally  excepted  from  the  embargo,  Is  a  port  of  entry. 

[Ed.  Note.— For  other  cases,  see  Brldence,  Cent  Dig.  H  29i  30;  Dec. 
Dig.  ^23.] 

5.  iNTBBHAnOITAL  LaW  «S»4r— BECOONmON  OF  De  FACTO  GoVEBWMENT— EF- 

FECT— ^BiOBT  TO  Sub. 

Where  a  de  facto  government  Is  recognized  and  becomes  the  de  jure 
government,  the  recognition  relates  back  to  the  inception  of  the  govern- 
ment,  and  it  therefore  becomes  lawful  from  the  beginning;  and  hence  It 
did  not  affect  the  right  of  such  plaintiff  to  sue  that  the  action  was  brought 
a  few  days  before  recognition  was  extended  to  the  Carranza  government. 

[Ed.  Note. — For  other  cases,  see  Intematlimal  Iaw,  Crat.  Dig.  {4; 
Dec.  Dig.  «a»4.] 

6.  Action  €=»13 — ^Action  bt  Fobeion  State — ^Pabties — ^Aubassadobs. 

An  action  by  the  state  of  Yucatan  against  a  former  acting  governor 
thereof  for  money  wrongfully  tak«i  from  the  state  treasury  need  not  be 
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broo^t  by  tbe  ambasBadw  of  Uie  r^uMic  of  Mexico  on  behalf  of  the 
Btate,  but  may  be  brou^t  by  tbe  state  In  Its  own  behalf. 

[Ed.  Note.— For  other  cases,  see  Action.  Cent  Dig.  S{  76-83;  Dec.  Dig. 
«=>13.] 

7.  Action  ^=»28— Waitbb  of  Tobt. 

Where  defendant,  a  former  acting  governor  of  the  state  of  Tncatan, 
wrongfully  took  mone^  from  the  state  treasury.  It  was  comitetent  for 
the  state  to  waive  the  tort  and  sue  on  the  obligation  to  account,  which 
arose  from  defendant's  breach  of  his  fiduciary  obligations. 

[Ed.  Note.— Fw  other  cases,  see  Action,  Cent.  Dig.  8f  t96-21S;  Dec. 
Dig.  «=928.] 

8.  CouBTs  4s>9 — JuBiBoicnoN  —  CoNTSAcrra  —  Tbahsitobt  Tobth  —  Fobeion 

States. 

A  court  <rf  general  jurisdiction  has  jurisdiction  of  causes  of  action 
Qi^sing  in  a  fore^  state  or  country  between  nwresldaits,  aliens,  or  for- 
eigners, both  in  acU<Hi8  ct  a  contractual  nature  and  In  cases  of  tranidtory 

torts. 

[FA.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  {  18;  Dec.  Dig. 

9.  Courts  ^=^Q — Jcbisdiotion — ^Action  bt  Foreign  State. 

Where,  in  an  action  by  the  state  of  Yucatan  against  a  former  acting 
governor  thereof  for  money  taken  from  the  state  treasury,  it  appeared 
that  the  action  ot  the  United  States  government  in  recognizing  the  Car- 
raiiza  government  had  established  tliat  defendant  was  a  mere  nsnruer, 
defendant's  contention  that  the  questi<»is  arising  on  an  accounting  involv- 
ed the  lawfulness  of  defendant's  expenditures  which  conld  properly  be 
determined  (mly  tbe  courts  of  Tncatan,  could  not  operate  to  deprive 
tbe  New  y<Hrk  court  of  jurisdiction,  especially  where  It  was  conceded  that 
defendant  did  not  Intend  to  return  to  Yucatan,  and  It  appeared  that  to 
decline  Jurisdiction  would  leave  the  state  of  Yucatan  without  remedy. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  |  IS;  Dec.  Dig. 

10.  Injunction  «=»14S — ^Injtjnction  Pewdentk  Jjm — Inoehnitt  Bonh. 

Where,  In  an  action  by  the  state  of  Yucatan  against  a  former  acting 
governor  thereof  for  money  wrongfully  taken  frcnn  the  state  treasury',  a 
portion  of  which  has  been  d^>oslted  by  him  in  a  safety  d^iosit  box  in  his 
own  name  at  the  Havana  branch  of  the  defendant  bank,  an  Injunction 
pendente  lite  Is  granted,  such  bank  is  entitled  to  be  protected  by  a  bond 
of  indemnity,  vrith  proper  security,  holding  it  harmless  against  possible 
loss  because  of  any  proceedings  that  may  be  brought  in  Cuba. 

[£d.  Note.— Ftor  other  cases,  sea  Injunction,  Cent  Dig.  if  828-884 ;  Dec. 
Dig.  ^IIS.] 

Action  by  the  State  of  Yucatan  against  Abel  Ortiz  Argumedo  and 
others.  Motion  to  continue  pendente  lite  a  temporary  injunction.  Mo- 
tion granted. 

Curtis,  Mallett-Prevost  &  Colt,  of  New  York  City,  for  plaintiff. 
William  J.  Lamey,  of  New  York  City,  for  defcn<^t  Argumedo. 
Zabri^e,  Murray,  Sage  &  Kerr,  of  New  York  City,  for  defendant 
Royal  Bank  of  Canada. 

SHEARN,  J.  This  is  an  action  for  an  accounting  and  for  a  per- 
manent injunction,  prosecuted  by  the  state  of  Yucatan,  one  of  the 
states  constituting  the  republic  ox  Mexico,  against  die  defendant  Ar- 
gumedo, who  for  a  period  of  five  weeks  and  while  the  state  of  Yuca- 
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tan  was  in  a  condition  of  revolution  and  anarchy  acted  as  governor 
of  the  state,  and  against  his  depositaries. 

[1]  The  complaint  alleges  that  approximately  900,000  pesos  of  gold 
Mexican  currency  were  unlawfully  removed  from  the  treasury  of  the 
plaintiff  state  by  tlie  defendant  Argumedo  while  he  was  acting  as 
governor,  and  while  he  was,  therefore,  in  the  position  of  a  trustee  for 
the  plaintiff,  and  tmder  a  duty  to  account  for  the  safe  custody  of 
these  funds.  It  is  also  alleged  that  Argiunedo  is  now  residing  within 
the  jurisdiction  of  this  court,  and  that  a  portion  of  the  moneys  is 
within  the  jiurisdiction,  and  is  being  unlawfully  appropriated  by  him 
to  his  own  use.  The  essential  allegations  in  the  complaint  are  sufK- 
ciently  established  for  the  purpose  of  this  proceeding.  Indeed,  the 
defendant  admits  his  duty  and  expresses  his  willingness  to  account 
"to  the  proper  authorities,"  but  disputes  the  plaintiff's  right  to  be 
regarded  as  such,  assails  the  right  of  the  plaintiff  to  maintain  the 
action,  and  urges  that  the  court  is  without  jurisdiction  to  adjudicate 
the  issues,  and  further  that,  if  it  has  jurisdiction,  sudi  jurisdiction 
should  be  declined. 

It  is  unnecessary  to  cite  authorities  to  show  that  the  ttunplaint  states 
a  cause  of  action  in  equity  for  an  accounting  and  an  injunction, 
or  to  show  that  the  case  is  a  proper  one  for  an  injunction  pendente 
lite.  It  is  obvious  that  the  commission  or  continuance  of  the  alleged 
facts  of  misappropriation  and  misuse  of  the  moneys  belonging  to  the 
plaintiff  during  the  pendency  of  the  action  must  inevitably  cause  ir- 
reparable injury  to  the  plaintiff,  in  violation  of  its  rights,  and,  further, 
in  view  of  the  showing  that  the  defendant  Argumedo  is  not  of  suffi- 
cient respcmsibility  to  respond  to  a  money  judgment  for  anything  like 
the  amount  involved,  that  the  acts  in  question  tend  to  render  any  judg- 
ment herein  ineffectual.  The  principal  questions,  therefore,  relate  to 
the  question  of  jurisdiction  and  the  right  and  capacity  of  the  plaintiff 
to  maintain  the  action. 

Hiis  action  was  instituted  by  authority  of  Governor  Salvador  Alva- 
rado,  the  present  Constitutionalist  governor  of  Yucatan.  The  revoIi>- 
tionary  movement  of  the  ConstitutKnialists  had  as  its  avowed  purpose 
the  overthrow  of  General  Victoriano  Huerta,  who  was  alleged  to 
have  usurped  the  executive  power  of  Mexico,  and  the  restoration  of 
constitutional  government.  General  Carranza  was  named  as  their  lead- 
er by  the  so-called  Plan  of  Guadalupe  on  March  26,  1913.  The  con- 
stitutional government  under  Carranza  was  established  in  1914,  when 
one  Cortes,  appointed  governor  of  Yucatan  by  Huerta,  recognized 
the  triumph  of  the  Constitutionalist  by  voluntarily  offering  to  turn 
the  state  over  to  tfaem,  and  did  so  to  Major  Avila,  who  was  appointed 
governor  by  General  Carranza,  but  was  superseded  on  January  27, 
1915,  owing  to  suspected  disloyalty,  when  General  E?e  los  Santos  was 
appointed  governor  by  General  Carranza.  The  defendant  Argumedo 
was  appointed  commander  of  the  garrison  at  Temax,  Yucatan,  by  De 
los  Santos.  On  February  11, 1915,  the  defendant  and  his  friends  drove 
out  De  los  Santos,  at  first  claiming  to  be  an  adherent  of  Carranza, 
but  later,  and  as  soon  as  Argumetk)  obtained  control,  he  proclaimed 
his  independence  of  the  Carranza  constitutional  government  in  Mexico 
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under  the  claim  of  state  sovereignty  for  Yucatan.  De  los  Santos  witii 
his  troops  joined  General  Salvador  Alvarado,  commanding  the  Con- 
stitutionalist army  of  the  southeast  in  the  neighboring  state  of  Cam- 
peche,  who  was  thereupon  appointed  governor  of  Yucatan  by  General 
Carranza,  and  advan«d  to  si^press  the  faction  headed  the  defend- 
ant Argumedo. 

On  March  2, 1915,  while  Merida,  the  capital  of  Yucatan,  was  under 
the  military  control  of  the  defendant  Argumedo,  he  signed  as  gov- 
ernor, and  one  Manuel  Yrigoyen  Lara,  whom  he  had  appointed,  sign- 
ed as  secretary  general  of  the  state,  an  order  levying  a  forced  loan 
of  1,100,000  pesos  on  the  Banco  Peninsular  Mexicano  in  Merida,  and 
this  money  was  delivered  to  the  treasurer  general  of  the  state  and 
the  cashier  who  presented  the  order.    The  money  was  put  into  the 
state  treasury,  and  the  defendant  claimed  diat  it  was  to  be  used  for 
the  sole  purpose  of  purchasing  arms  and  ammunition  for  the  pro- 
tection and  defense  of  Yucatan  and  its  property.   It  is  alleged  that 
no  part  of  it  was  so  used,  but  this  is  denied  by  the  defendant.  On 
March  17,  1915,  defendant  Argumedo,  learning  of  the  near  approach 
of  the  Constitutionalist  army  under  General  Alvarado,  left  Merida, 
taking-  with  him  a  large  part  of  the  money  obtained  by  the  forced 
^an  from  the  bank,  and  in  the  latter  part  of  the  month  fled  from 
Yucatan  with  these  moneys  and  went  to  Havana,  Cuba,  where  he 
deposited  a  portion  of  the  money  in  a  safe  deposit  box  rented  in 
o-wn  name  at  the  Havana  branch  of  the  defendant  Royal  Bank  of 
Canada.  In  April,  1915,  he  came  to  New  York  City,  and  it  is  alleged 
deposited  a  portion  of  the  money  in  a  safe  deposit  box  rented  in  his 
own  name  at  the  office  of  the  defendant  Woolworth  Building  Safe 
Deposit  Company.   In  the  meantime,  and  on  March  19,  1915,  Gov- 
^"'or  Alvarado  took  possession  of  the  capital  at  Yucatan,  restored  a 
?^l>lance  at  least  of  order,  and  guaranteed  protection  to  all,  includ- 
"^S   former  refugees  of  the  Argumedo  faction.    Since  then  he  has 
contiBued  in  control  of  the  government  and  territory,  levying  the 
'"^STUlar  taxes,  administering  tlie  law  through  the  courts,  and  carrying 
^  the  various  functions  of  the  state  government.    Up  to  date  he 
had  no  opposition  of  any  kind,  either  civil  or  military. 
Since  March,  1915,  the  representative  of  the  United  States  depart- 
?*«x\t  of  state  has  been  instructed  to  take  up  various  matters  affect- 
the  interests  of  American  citizens  in  Yucatan  with  the  officials  of 
^''^eral  Carranxa  as  Hie  authorities  actually  in  control  of  the  terri- 
tory ;  it  being  tmderstood  by  the  state  department  &at  officials  of  the 
***te  of  Yucatan  acknowledge  the  siq)erior  authority  of  General  Car- 
ran^a.   Governor  Alvarado  acknowledges  and  obeys  General  Carran- 
^  as  the  head  of  the  federal  government  of  Mexico.   This  action 
'Was  begun  on  October  1,  1915.   A  few  days  later,  namely,  on  Oc- 
tober 19,  1915,  the  government  of  the  United  States  extended  rec- 
ognition "to  the  de  facto  government  of  Mexico,  of  which  ■  General 
Venustiano  Carranza  is  the  chief  executive,"  and  the  Secretary  of  State 
notified  die  re{»esentative  of  General  Carranza  that: 

"The  goTemment  of  the  United  States  will  be  pleased  to  receive  formallr  in 
Waahlngton  a  diplomatic  Tepresentutive  of  the  de  facto  goTenun^t  as  soon  as 
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It  shall  please  General  Carransa  to  designate  and  appoint  such  representatlret 
and,  reciprocally,  the  governmei^  of  the  United  States  will  accredit  to  the  de 
facto  government  a  diplomatic  representative  as  soon  as  the  President  has  had 
(Vportunity  to  dedgnate  such  representative." 

[2-6]  If  this  were  a  controversy  between  two  factions,  each  claim- 
ing to  constitute  the  de  facto  government  of  a  foreign  state  and  in 
order  to  render  an  effective  judgment  the  court  had  to  determine 
which  faction  did  constitute  the  de  facto  government,  this  court  would 
naturally  decline  jurisdiction.  Such  a  question  is  political  in  its 
nature,  not  judicial.  Jones  v.  United  States,  137  U.  S.  202,  212,  U 
Sup.  Ct.  80,  34  L.  Ed.  691.  But  this  political  question  has  been  set- 
tled, for  the  time  being  at  least,  and  at  any  rate  for  the  purposes  of 
this  litigation,  by  the  President  of  the  United  States,  who  has  officially 
recognized  General  Carranza  as  the  central  authority  of  Mexico.  This 
recognition,  as  Governor  Alvarado  holds  under  and  acknowledges  the 
authority  of  General  Carranza,  and  as  the  Department  of  State  has 
been  instructed  to  take  up  matters  affecting  the  interests  of  American 
citizens  in  Yucatan  with  tiie  officials  of  General  Carranza,  clearly  in- 
volves the  recognition  by  the  United  States  of  the  authority  of  Gen- 
eral Carranza's  governor  in  Yucatan.  Furthermore,  coincident  with 
the  recognition  of  General  Carranza,  the  President  issued  a  proclama- 
tion placing  an  embargo  on  the  shipment  of  arms  and  munitions  of 
war  to  Mexico ;  but  by  a  separate  order  to  the  Secretary  of  the  Treas- 
ury he  excepted  from  the  embargo  "all  ports  of  entry  in  Mexico,  ex- 
cept those  along  the  international  boundary  in  the  states  of  Chihuahua 
and  Sonora  and  all  the  ports  it)  Lower  California,"  basing  this  action 
upon  the  report  of  the  Department  of  State  that  in  all  such  ports  of 
entry  "the  recognized  de  facto  government  of  Mexico  is  now  in  ef- 
fective control,"  Among  the  ports  of  entry  thus  excepted  from  the 
embargo  is  the  the  port  of  Progreso,  Yucatan,  a  fact  of  which  the 
court  will  take  judicial  notice.  The  fact  is  thus  established  that  the 
recognition  of  General  Carranza's  central  government  also  involves  the 
recognition  that  his  government  "is  now  in  effective  control"  of  the 
state  of  Yucatan. 

Defendant  suggests  in  his  affidavit  that  the  plaintiff  government  "is 
not  a  government  by  the  people,  and  is  not  a  government  under  their 
consent."  But  "recognition  is  generally  given  by  a  written  or  oral 
declaration  of  the  recognizing  state ;  it  matters  little  whether  the  recog- 
nized state  co-operates  in  it  or  not."  Moore's  Digest  of  International 
Law,  73.  It  is  therefore  immaterial  to  inquire  whether  or  not  the  pres- 
ent recognized  government  is  in  accordance  with  the  previous  constitu- 
tion or  laws  of  Yucatan.  It  is  enough  that  it  is  now  the  recognized  sov- 
ereign; the  action  by  the  chief  executive  of  the  United  States  govern- 
ment conclusively  binding  this  court  and  all  courts  in  this  country. 
This  deprives  of  any  weight  whatsoever  defendant's  contention  that 
his  accounting,  which  he  admits  he  is  obligated  to  make  "to  the  proper 
authorities,"  should  be  postponed  until  "a  stable  form  of  government 
is  established."  In  view  of  the  action  of  our  government,  it  is  merely 
incumbent  upon  this  court  to  find  that  the  authorities  who  directed  the 
bringing  of  this  suit  are  "the  proper  authorities"  and  that  they  in  fact 
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constitute  "a  stable  form  of  government."  Recognition  is  never  ac- 
corded until,  in  the  opinion  of  the  executive,  the  government  recog- 
nized is  stable,  and  on  this  political  question  the  opinion  of  the  execU' 
tive,  whether  right  or  wrong,  is  the  only  opinion  that  can  be  consid- 
ered. United  States  v.  Palmer,  3  Wheat.  610,  4  L.  Ed.  471 ;  Wil- 
liams v.  Suffolk  Ins.  Co.,  13  Pet.  415,  420,  10  L.  Ed.  226;  Jones  v. 
United  States,  supra;  Pearcy  v.  Stranahan,  205  U.  S.  257,  265,  27 
Sup.  Ct.  545,  51  L.  Ed.  793;  Kennett  v.  Chambers,  14  How.  38,  49, 
14  L.  Ed.  316;  Luther  v.  Borden,  7  How.  1,  44,  12  L.  Ed.  581; 
O'Neill  v.  Central  Leather  Co.,  87  N.  J.  Law.  552,  94  Atl.  789. 

It  makes  no  difference  that  the  recognition  followed  by  a  few  days 
the  institution  of  this  action,  for  the  recognition  of  tiie  Carranza 
government  relates  back  to  its  inception,  and  all  acts  of  the  i^aintiff 
government  of  Yucatan,  such  as  the  bringing  of  this  action,  are  rati- 
fied. The  plaintiff,  as  the  recognized  state  government,  is  vested  with 
all  state  property,  including  title  to  the  state  funds  accumulated  dur- 
ing previous  de  facto  regimes  and  to  the  cause  of  action  which  accrued 
to  the  state  when  its  funds  were  misappropriated.  See  United  States 
T.  McRae,  L.  R.  8  Eq.  69,  speaking  of  the  right  of  the  United  States 
to  succeed  to  all  the  property  of  the  de  facto  government  of  the  Con- 
federate States  after  the  suppression  of  the  rebellion ;  United  States 
V.  Prioleau,  L.  J.  (N.  S.)  35  Ch.  7;  King  of  the  Two  Sicilies  v.  Will- 
cox,  1  Sim.  (N.  S.)  301.  Practically  all  of  the  cases  on  the  right  of  a 
state  to  sue  proceed  upon  the  theory  that  the  state  is  continuous  and 
the  right  of  action  redly  resides  in  the  a^egate  body  of  the  people 
who  are  merely  represented  by  particular  governmental  organizations 
which  may  change  in  character  or  personnel.  When  a  de  facto  gov- 
ernment is  recc^ized  and  becomes  the  de  jure  government,  the  recog- 
nition relates  back  to  the  inception  of  the  government,  and  it  thereupon 
bec<Hnes  lawful  from  the  beginning.  In  Underbill  v.  Hernandez,  168 
U.  S.  250,  253,  18  Sup.  Ct.  83,  84  (42  L.  Ed.  456)  the  court  said : 

"If  the  party  Beeklog  to  dislodge  tlie  existing  government  succeeds,  and  the 
Independence  of  the  government  it  has  set  up  Is  recognized,  tben  the  acts  ot 
such  government  from  the  commenceineiit  of  its  existence  are  regarded  as 
those  of  an  independent  nation." 

See,  also,  Murray  v.  Vanderbilt,  39  Barb.  140,  where  the  question 
of  plaintiff's  title  rested  on  the  validity  of  a  decree  issued  by  the  de 
facto  Nicaraguan  government  before  its  recognition  by  the  United 
States.  The  court  held  that  the  subsequent  recognition  had  a  retro- 
active effect  to  give  validity  to  the  decree,  as  the  decree  was  not  void, 
since  it  had  been  enforced  de  facto  up  to  the  time  of  recognition. 
There  can  therefore  be  no  serious  question  that  this  action  was  in- 
stituted and  is  being  maintained  by  the  proper  authorities. 

[•]  It  is  claimed  that  the  plaintiff  has  not  capacity  to  sue,  and  that 
the  action  should  be  brought  by  the  ambassador  of  the  republic  of 
Mexico,  when  appointed,  in  plaintiff's  behalf.  It  was  early  settled 
in  this  state  in  the  case  of  Republic  of  Mexico  v.  De  Arangois,  11  How. 
Prac.  1,  affirmed  5  Duer,  634,  that  a  foreign  government  may  mam- 
tain  an  action  in  the  New  York  state  courts  in  the  name  of  the  state 
as  an  aggregate  body.  The  court  said ; 
IflTN.Y.S.— 16 


Digitized  by 


226 


167  NBW  YORK  SUPPLEMENT 


(Sup.  Ct. 


"Ib  my  opinion,  tbe  action  can  be  maintained  In  the  name  of  the  republic  as 
an  aggregate  body ;  and  the  modes  of  proceeding  In  cases  of  foreign  oorpora- 
tlona,  and  of  other  states  of  the  Unl(Hi  may  be  resorted  to  for  the  regalatloiis 
of  the  practice." 

In  adopting  this  rule  the  court  departed  from  the  earlier  English 
precedent  as  established  by  the  case  of  the  Columbian  Government  v'. 
Rothschild,  1  Sim.  103.  In  the  case  of  The  Sapphire,  11  Wall.  164, 
20  L.  Ed.  127,  the  United  States  Circuit  Court  not  only  held  that  a 
suit  could  be  maintained  in  our  courts  by  the  emperor  of  France  to 
recover  damages  for  an  injury  to  a  vessel  which  was  the  public  prop- 
erty of  the  state,  but  that  the  right  to  recover  was  not  affected  by  the 
deposition  of  the  emperor  during  the  pendency  of  the  a4>peal.  This 
was  on  the  theory  that  the  continuity  of  the  state  itself  and  its  title  to 
the  property  of  the  state  is  not  affected  by  changes  in  the  personnel 
of  the  government.  The  English  law  is  now  to  the  same  effect  Unit- 
ed States  v.  Wagner,  L.  R.  2  Ch.  App.  582. 

[7-9]  Coming  to  the  question  of  jurisdiction:  If  the  cause  of  ac- 
tion be  regarded  as  sounding  in  tort,  in  so  far  as  it  suggests  fraud  of 
the  defendant  in  embezzling  money  of  the  plaintiff  confided  to  him 
in  a  relationship  trust,  yet  it  is  at  least  a  tort  of  the  transitory  type, 
since  it  relates  only  to  personal  property.  It  is  competent  for  the 
plaintiff  to  waive  the  tort  and  sue  upon  the  obligation  to  account  which 
arises  from  the  defendant's  breach  of  his  fiduciary  obligations.  The 
cause  of  action,  being  one  for  an  accounting  of  the  moneys  had  and 
received  by  the  defendant  in  a  fiduciary  capacity,  is  really  funda- 
mentally contractual  in  nature,  the  obligation  to  account  originating 
by  implied  contract.  The  common-law  action,  after  which  the  equity 
action  was  modeled,  is  held  to  be  both  contractual  and  transitory.  1 
Corpus  Juris,  602.  This  court  of  general  jurisdiction  has  jurisdiction 
of  tiiose  causes  of  action  arising  in  a  foreign  state  or  country  between 
nonresidents,  aliens,  or  foreigners,  both  in  actions  of  a  contractual  na- 
ture and  in  cases  of  torts  which  are  said  to  be  "personal"  and  there- 
fore transitory.  The  only  real  question  as  to  jurisdiction,  therefore, 
is  whether  the  court  should  decline  jurisdiction  and  relegate  the  par- 
ties to  the  courts  of  Yucatan,  because  the  questions  on  the  account- 
ing, involving  the  lawfulness  of  defendant's  expenditures,  so  peculiarly 
concern  the  mtemal  and  governmental  affairs  of  Yucatan. 

Defendant  also  claims  that,  having  been  governor  for  five  weeks, 
his  acts  while  governor  are  subject  only  to  the  congress  of  Yucatan 
and  that  he  must  be  proceeded  against  by  a  court  of  impeachment. 
There  is  nothing  in  this,  however,  for  the  acticm  taken  by  the  United 
States  government  establishes  for  the  purpose  of  this  action  that  he 
was  not  the  governor,  but  merely  an  interloper  and  usurper.  In  de- 
terminating whether  to  decline  jurisdiction,  the  court  cannot  ignore  the 
admitted  fact  that  the  defendant  does  not  intend  to  return  to  Yucatan, 
at  any  rate  as  long  as  General  Carranza  remains  supreme,  for  he  states 
that  he  would  be  executed.  To  decline  jurisdiction  would  leave  the 
state  of  Yucatan  absolutely  without  remedy,  for,  assuming  that  un- 
der tlie  practice  of  Yucatan  service  of  process  in  a  civil  action  brought 
by  the  government  against  Argumedo  mig^t  be  made  by  publication 
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w  without  the  state,  the  same  as  in  our  practice,  a  judgment  so  recov- 
ered would  have  no  extraterritorial  effect  and  would  be  of  no  avail 
in  this  jurisdiction.  Grubel  v.  Nassauer,  210  N.  Y.  149,  103  N.  E. 
1113,  52  L.  R.  A.  (N.  S.)  161.  It  must  be  remembered  that  our  courts 
have  not  felt  justified  in  refusing  jurisdiction  to  nonresidents  in  any 
action  of  a  contractual  nature,  but  only  in  tort  actions  not  involving 
an  injury  to  personal  property,  and  that  even  in  tort  actions  an  ex- 
ception is  made  of  all  cases  where  special  circumstances  justify  the 
court,  in  its  discretion,  in  entertaining  the  suit.  Collard  v.  Beadi,  81 
App.  Div.  582,  81  N.  Y.  Supp.  619;  Wertheim  v.  Clergue,  53  App. 
Div.  124,  65  N.  Y.  Supp.  750.  Most  assuredly  there  are  special  cir- 
cumstances in  the  case  at  bar  requiring  the  court  to  retain  jurisdic- 
tion. Any  other  rule  would  make  this  state  the  haven  of  absconders. 

There  is  no  force  in  the  claim  that  the  plaintiffs  attorney  ha4  uo 
authority  to  verify  the  complaint. 

[1t1  The  defendant  Royad  Bank  of  Canada,  however,  properly  pro- 
tests that,  heing  a  mere  stsdceholder,  it  should  be  protected  from  a  dou- 
ble liability.  The  republic  of  Cuba  has  jurisdiction  over  the  defend- 
ant Royal  Bank  of  Canada  and  such  of  the  assets,  which  are  the  sub- 
ject-matter of  this  action,  as  are  in  the  safe  deposit  box  in  Havana. 
It  is  not  likely,  but  it  is  quite  conceivable,  that  a  Cuban  tribunal  might 
hold  that  jurisdiction  over  the  safe  deposit  box  in  Havana  rested  en- 
tirely in  the  Cuban  tribunal.  Said  defendant  should  therefore  be  pro- 
tected by  a  bond  of  indemnity  with  proper  security,  holding  the  bank 
harmless  against  loss  because  of  other  proceedings  in  Cuba.  The 
amount  of  the  brad  and  the  nature  of  the  security  may  be  discussed 
on  the  settlement  of  the  order.  Motion  to  contmue  the  injunction 
pendente  lite  granted,  with  $10  costs. 

Motion  granted,  with  $10  costs. 


<88  Misc.  Bep.  610) ' 

UTILITY  REAI/TT  CO.  T.  DTTGAN. 

(Supreme  Court,  Appellate  Term.  First  Department   February  10,  1019.) 

1,  Imttdlobd  and  Tenant  «=90S — Tbbuination  ow  Lbase. 

A  lease  of  mor^ged  premlaes  Is  termlDated  by  fcnredosnre  of  tbe  mort- 
gage and  sale  of  the  mortgaged  premises  In  ft  enlt  In  which  the  lessee  U 
made  a  party  defendant 

[Ed.  Note.— For  other  cases,  we  Landlord  and  Tenant,  Cent  Dig.  || 
800-801;  Dec.  Dig.  «s>95.J 

%  LaSDLOKD  and  TBNABT  «»16 — FOBEOLOSUBI   OF  MOBTQAOB — STATUS  OF 

Tenant. 

When  a  lease  Is  terminated  by  foreclosure  of  a  mortgage  given  on  the 
premises  prior  to  the  lease,  and  the  lessee  continues  lo  possession  without 
knowledge  of  the  new  owner,  paying  rent  to  the  same  agent,  who  rep- 
resented the  former  owner,  does  not  hold  him  as  a  tenant  of  tbe  new  own- 
er under  the  original  lease;  there  being  no  agreement,  express  or  Implied, 
between  him  and  the  new  owner,  to  assume  the  relation  of  landlord  and 
teaant 

[Ed.  Nota^For  other  cases,  see  Landlord  and  Tenant  Cent  Dig.  Si  13- 
16;  Dec.  Dig.  «S!=»15.] 

«s»Por  otbw  o«MB  Me  uim  topio  &  KBY-NUUBSR  lo  aU  K«y-Niimber«d  Digtmta  A  IndozM 
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Appeal  from  Municipal  Court,  Borotigh  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  the  Utility  Realty  Company  against  James  H.  Dugan. 
Judgment  for  plaintiff,  and  defendant  appeals.  Reversed,  and  com- 
plaint dismissed. 


Argued  January  term,  1916,  before  GUY,  BIJUR,  and  GAVE- 


Richard  S.  Treacy,  Jr.,  of  New  York  City,  for  appellant 
Samuel  Slonim,  of  New  York  City,  for  respondent 

GAVEGAN,  J,  Defendant  appeals  from  a  judgment  of  the  Munic- 
ipal Court  in  favor  of  plaintiff  for  the  sum  of  $70  and  costs,  repre- 
senting two  months*  rent.  On  August  12,  1914,  defendant  rented 
an  apartment  in  the  building  known  as  No.  601  West  191st  street.  New 
York  City,  under  a  lease  in  writing  from  the  then  owner  thereof,  by 
the  terms  of  which  defendant  was  to  "become  a  tenant  for  a  period 
of  one  year  beginning  October  1,  1914.  Defendant  entered  into  pos- 
session and  paid  the  rent  reserved  up  to  April  1,  1915,  when  he 
moved  out. 

Prior  to  making  said  lease  with  defendant  the  owner  had  executed 
a  mortgage  on  the  premises  in  question.  Default  having  been  made 
in  the  payment  of  interest,  the  mortgagee  commenced  an  action  to 
foreclose  on  August  12,  1914,  naming  the  defendant  herein  as  a  de- 
fendant in  that  action.  A  judgment  of  foreclosure  resulted,  pursuant 
to  which  the  property  was  sold  to  the  mortgagee,  who  took  possession 
thereof  on  or  about  the  15th  day  of  January,  1915,  under  a  referee's 
deed.  On  the  same  day  the  mortgagee  sold  the  property  to  plaintiff, 
who  was  the  owner  thereof  at  the  time  the  alleged  cause  of  action  here- 
in arose.  The  defendant  remained  in  possession  during  the  pendency 
of  the  foreclosure  action  and  until  the  following  Mardi,  paying  rent 
to  the  same  agent.  No  express  agreement  of  any  kind  was  entered 
into  between  plaintiff  and  defendant,  and  no  mention  was  made  as 
to  the  terms  under  which  defendant  was  to  remain  in  plaintiff's 
premises. 

No  witnesses  were  called,  and  the  case  was  submitted  to  the  trial 
judge  on  the  facts  stipulated.  Upon  said  stipulation  the  trial  judge 
gave  judgment  for  the  plaintiff  for  rent  for  the  unexpired  term  of 
the  lease,  less  the  amount  received  from  a  new  tenant.  He  was  of 
the  opinion  that  upon  the  facts  in  the  case  defendant  attorned  to 
plaintiff  as  his  new  landlord,  thereby  impliedly  agreeing  to  continue 
under  the  terms  of  the  original  lease. 

[1]  I  am  of  the  opinion,  in  view  of  the  fact  that  defendant  was 
made  a  party  to  the  foreclosure  action  which  resulted  in  the  judgment 
and  sale  as  aforesaid,  that  the  lease  between  the  defendant  and  the 
former  owner  of  the  property  was  abrogated.  Commonwealth  Mort- 
gage Co.  V.  De  Waltoff,  135  App.  Div.  33,  119  N.  Y.  Supp.  781; 
Fletcher  v.  McKeon,  71  App.  Div.  278,  75  N.  Y.  Supp.  817;  Wiltse 
on  Mortgage  Foreclosure,  §  177;  Simers  v.  Saltus,  3  Denio,  214.  In 
the  case  of  Commonwealth  Mortgage  Co.  v.  De  Waltoff,  supra,  135 
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App.  Div.  at  page  35,  119  N.  Y.  Supp.  at  page  783,  Mr.  Justice  Scott, 

writing  for  the  court,  said : 

"It  the  respondent  had  been  made  a  party  to  the  foreclosure  action,  his 
lease,  being  subsequent  and  subordinate  to  the  mortgage,  would  have  been 
annulled,  and  his  continuance  In  posseaaloQ  would  bare  been  unlawful." 

This  language  is  applicable  to  the  -present  case.  Plaintiff  did  not 
choose  to  declare  defendant's  possession  unlawful,  but  permitted  him 
to  remain. 

[2]  We  must  therefore  consider  upon  what  terms  defendant  was 
to  remain.  Concededly  no  express  agreement  was  ever  made  be- 
tween plaintiff  and  defendant.  In  fact,  it  does  not  appear  that  de- 
fendant knew  plaintiff  was  the  owner  of  the  property,  and  the  only 
recognition  of  plaintiff's  ownership  by  defendant  was  the  payment 
of  rent  to  plaintiff's  agents,  who  were  also  agents  for  the  former 
owner. 

The  mere  fact  that  defendant  paid  rent  to  the  agent  was  not  suffi- 
cient to  hold  him  as  a  tenant  under  the  terms  of  the  original  lease. 


Kelley  v.  Osbom,  92  Misc.  Rep.  201,  155  N.  Y.  Supp.  451.  There 


must  have  been  some  agreement,  either  express  or  implied,  on  die 
part  of  the  defendant,  to  become  the  new  owner's  tenant  for  the  bal- 
ance of  the  term,  and  a  consent  by  the  new  landlord  to  accept  as  a 
tenant  under  said  terms.  O'Donndl  v.  Mclntyre,  37  Hun,  623,  62S. 
No  such  agreement  was  shown  or  attempted  to  be  shown. 

It  follows  that  the  defendant  was  justified  in  removing  from  the 
premises,  and  the  judgment  must  be  reversed,  with  $30  costs,  and  the 
complaint  dismissed,  with  costs.  All  concur. 


rSSDBBAL  IBON  &  BCBTAL  CO.,  Ina.  T.  WILLIAM  LEVINE  A  GO, 
(Supreme  Court,  A];^)dlate  Term,  First  Department  February  10,  1016.) 
CoxjBTS  4=»100 — MtmiciPAi.  GoiTBxa— 11&TTEB8  Appealablb — Taxation  ot 

COBTS. 

On  motion  to  review  the  taxation  of  costs  In  the  Municipal  Court,  the 
order  of  taxation  cannot  be  appealed ;  but  the  appeal  must  be  taken  from 
the  judgment,  and  the  order  must  be  incorporated  In  the  notice  of  appeal 
by  reference. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec.  Dig.  <s=9l90.] 

Appeal  from  Mimidpal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  tiie  Federal  Iron  &  Metal  CompAny,  Incorporated,  against 
William  Levine  &  Co.  Fr<Mn  an  order  denying  defendant's  motion  to 
relax  costs,  defendant  appeals.  Appeal  dismissed. 


Argued  January  term,  1916,  before  GUY,  BIJUR,  and  GA VE- 
GAN, JJ. 


Gerson  C.  Young,  of  New  York  City,  for  appellant. 
Max  Silverstein,  of  New  York  City  (Jacob  Silverstein,  of  New  York 
City,  of  counsel),  for  respondent. 
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PER  CURIAM.  This  appeal  is  from  an  order  denying  in  part  the 
defendant's  motion  to  relax  the  costs  theretofore  taxed  in  favor  of  the 
plaintiff.  The  Municipal  Court  Code  makes  no  provision  for  an  ap- 
peal of  this  character.  If,  upon  a  motion  made  for  a  review  of  taxa- 
tion of  costs,  the  judgment  is  thereby  increased  or  diminished,  an  ap- 
peal, if  taken  at  all,  must  be  from  the  judgment.  Speigelman  v.  Union 
R.  R.  Co.,  95  App.  Div.  92,  88  N.  Y.  Supp.  478.  If.  upon  such  re- 
view, the  motion  is  denied,  and  the  judgment  remains  as  originally 
entered,  following  the  rule  laid  down  in  People  ex  rel.  Solomon  v. 
Lang,  109  App.  Div.  706,  96  N.  Y.  Supp.  555,  the  appeal  must  likewise 
be  taken  from  the  judgment,  bringing  up,  by  reference  thereto  in  the 
notice  of  appeal,  the  order  denying  Uie  motion.  In  order  to  prevent 
another  appeal,  however,  we  may  say  that  we  have  carefully  examined 
the  record  and  consider  the  action  of  the  lower  court  correct.  . 

Appeal  dismissed,  with  $10  costs. 


m  Misc.  Rep.  485) 


(Snpreme  Coart,  Appellate  Term,  First  Department  February  10,  1916.) 

1.  ATTOBNXT  and  CuENT  4=>192— LlEN-^ENFOItOKlCBNT — STATUTE. 

Under  Judiciary  Law  (Consol.  Laws,  c.  30)  §S  474,  475,  In  part  providing 
that  from  the  commencement  of  an  action  an  attorney  appearltig  for  a 
party  has  a  lien  upon  hla  client's  cause  of  action  attaching  to  jndgm^t  In 
the  client's  favor,  which  cannot  be  affected  by  any  settlement  between  the 
parties,  before  or  after  judgment,  and  that  the  court  on  the  attorney's  peti- 
tion may  determine  and  enforce  the  Hen,  an  attorney  procuring  a  Judg- 
ment Id  a  municipal  court  has  a  Hen  enforceable  In  the  Supreme  Court 

[Ed.  Note.— For  other  casea,  see  Attorney  and  Client,  Cent  Dig.  {{  425- 
427;  Dec.  Dig.  «=>192.] 

2.  Courts  <8=>1S9— Municipal  Coubts— Saxistaction  ot  JtrDomsT— Vaca- 

tion— POWEB  OF  MUNICIPAIi  CoUBT. 

The  Municipal  Court,  since  Septranber  1,  1915,  a  court  of  record,  has 
and  may  exercise  over  Its  records  the  power  to  vacate  a  satisfaction  of  its 
judgment  for  plaintiff  at  the  instance  of  the  plaintlfC's  attorney  seeking 
to  enforce  bis  lien  against  It,  even  though  the  judgment  was  obtained  prior 
to  that  date. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  U  409,  412,  413,  429, 
45S;  Dec.  Dig.  <e=»189.] 

3.  AnOENET  AND  CLIENT  «S=»192 — ^LlEN — ^ENFOBCEMENT. 

The  summary  proceeding  authorized  by  Judiciary  Law,  S  475,  for  the 
enforcement  of  an  attorney's  lien  up<m  the  judgment,  applies  only  to  dis- 
putes between  attorney  and  client,  and  ttie  Municipal  Court  had  no  jurls- 
dlction,  upon  the  motion  of  plaintiff's  attorney,  to  cancel  defendant's  satis- 
faction of  Judgment  against  him,  determine  the  amount  of  the  lien,  and  au- 
thorize execution  against  defendant's  property ;  and  where  there  was  a 
doubt  as  to  the  amount  due  the  attorney,  the  good  faith  of  the  parties  in 
making  the  settlement  would  be  a  proi>er  subject  of  Inquiry. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  H  42&- 
427;  Dec.  Dig.  «s>192.] 

Appeal  from  Mtmicipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 
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Action  by  Gerard  J.  Duringshoflf  against  O.  B.  Coates  &  Co.  From 
an  order  canceling  satisfaction  of  a  judgment  for  plaintiff  and 
permitting  an  attorney's  lien  to  be  enforced  by  execution  against  de- 
fendant's property,  defendant  appeals.   Modified  and  aBirmed. 

Argued  January  term,  1916,  before  GUY,  BIJUR,  and  GAVE- 
GAN.  JJ. 

Grossfield  Bros.,  of  New  York  City  (Louis  I.  Grossfield,  of  New 
York  City,  on  the  brief,  and  Mwris  Grossfield,  Jr.,  of  New  York  City, 

of  counsel),  for  appellant. 
Paul  M.  Crandell,  of  New  York  City,  for  respondent. 

GUY,  J.  On  May  27,  1915,  plaintiff  obtained  judgment  in  the  Mu- 
nicipal Court  against  the  defendant  for  $159.59,  damages  and  costs. 
Defendant  ^pealed  from  the  judgment,  but  pending  the  appeal,  and 
in  September  following,  the  parties  agreed  to  settle  the  case,  and  in 
pursuance  of  the  settlement  plaintiff  gave  defendant  a  satisfaction  of 
the  judgment,  which  was  filed  on  or  about  October  22d.  At  the 
October  term  of  this  court  defendant's  appeal  was  on  plainti£E's  mo- 
tion dismissed,  with  $10  costs  to  the  respondent,  for  failure  to  prose- 
cute. 

Upon  the  petition  of  plaintiif's  attorney  the  Municipal  Court,  by 
order  dated  November  29th,  canceled  the  satisfaction  of  the  judgment, 
determined  the  amount  of  the  attorney's  lien  to  be  $88.25,  with  inter- 
est from  Ihe  date  of  the  judgment,  and  permitted  the  lien  to  be  en- 
forced by  the  issuance  of  an  execution  against  the  defendant's  prop- 
erty.   Defendant  appeals. 

'The  proof  presented  on  the  motion  tended  to  show  that  after  the 
petitioner  notified  defendant's  attorneys  that  he  claimed  a  lien  on  the 
judgment  "for  my  fees  in  this  action"  the  settlement  was  made.  As 
to  ^e  extent  of  the  attorney's  lien  there  is  a  dispute.  He  states  in  the 
petition  that  he  had  an  oral  agreement  with  his  client  for  one-half 
the  recovery  and  the  costs,  and  the  plaintiff  in  an  affidavit  annexed  to 
the  petition  swears  to  the  same  fact;  but  according  to  a  statement 
made  over  the  plaintiffs  signature,  and  given  to  defendant's  attorneys 
at  the  time  of  the  settlement,  no  specific  amount  was  agreed  upon  as 
compensation  for  the  attorney.  It  is  undisputed  that  no  money  was 
received  by  the  plaintiff  on  the  settlement.  He  says  that  defendant 
promised  him  a  paying  job  if  he  would  sign  the  papers,  that  the  job  he 
got  was  the  selling  of  flour  for  the  defendant  on  a  commission  of 
10  cents  a  barrel,  that  he  succeeded  in  making  only  two  sales  and  the 
job  was  not  a  paying  one.  Defendant  claimed  that  it  placed  the  plain- 
tiff in  a  job  as  foreman  of  a  bakery,  that  he  held  the  position  for  sev- 
eral days  and  then  gave  it  up,  and  that  on  the  faith  of  the  satisfaction 
piece  delivered  defendant  did  not  proceed  with  its  appeal  from  the 
judgment. 

^pellant  contends  that  the  attorney  has  no  lien,  and  that  upcm  the 
facts  presented  the  court  had  no  jurisdiction  upon  the  motion  to  can- 
cel the  judgment  and  determine  the  lien. 

[1]  In  People  ex  rel.  Jaffe  v.  Fitzpatrick,  35  Misc.  Rep.  456,  71 
N.  Y.  Supp.  191,  it  was  assumed  that  an  attorney  prosecuting  an  ac- 
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tion  in  the  Municipal  Court  had  a  lien  for  costs  similar  to  that  al- 
lowed in  a  court  of  record,  but  it  was  decided  that  the  Municipal 
Court  had  no  power  to  vacate  a  satbfaction  piece  upon  which  a  judg- 
ment had  been  regularly  canceled  on  the  docket.  In  the  subsequent 
case  of  Tynan  v.  Mart,  53  Misc.  Rep.  49,  103  N.  Y.  Supp.  1033,  it 
was  held  that  an  attorney  procuring  a  judgment  in  a  Municipal  Court 
has  a  lien  enforceable  in  the  Supreme  Court,  and  we  concur  in  tiie 
decision  that  an  attorney  practicing  in  the  Municipal  Court  is  within 
the  protection  of  section  66  of  the  Code  of  Civil  Procedure  (Judiciary 
Law,  §§  474.  475). 

Under  the  statute  the  attorney,  irrespective  of  whether  the  defend- 
ant had  notice,  had  a  "lien"  upon  his  client's  cause  of  action,  which 
attached  to  the  judgment  and  could  not  be  defeated  by  any  settle- 
ment between  the  parties;  so  that  if  the  court  had  tiie  power  to  set 
aside  the  satisfaction  of  the  judgment  the  power  was  properly  exer- 
cised. Matter  of  Salant,  158  App.  Div.  697,  143  N.  Y.  Supp.  870, 
affirmed  210  N.  Y.  622,  104  N.  E.  1140. 

[2]  Since  September  1,  1915,  the  Municipal  Court  has  been  a  court 
of  record,  and  the  objection  stated  in  the  Jaffe  Case,  supra,  to  that 
court  vacating  a  satisfaction  of  its  judgment,  has  thus  been  obviated, 
for  there  appears  no  reason  why  under  the  circumstances  that  court, 
in  common  with  other  courts  of  record,  should  not  have  and  exercise 
over  its  records  the  power  in  that  regard  invoked  by  the  petitioner,  even 
though  the  judgment  had  been  obtained  prior  to  September  1st.  Mat- 
ter of  Regan,  167  N.  Y.  338,  60  N.  E.  658;  Laird  v.  Carton,  196  N. 
Y.  169,  89  N.  E.  822,  25  L.  R.  A.  (N.  S.)  189. 

[3]  But  the  court  had  no  jurisdiction  upon  the  motion,  as  against 
the  defendant,  to  determine  the  extent  of  the  lien  and  authorize  the 
issuance  of  execution  for  $88.25.  The  summary  proceeding  authorized 
by  the  Judiciary  Law  is  applicable  only  to  disputes  between  attorney 
and  client,  and  even  in  the  Supreme  Court,  if  an  attorney  seeks  to  en- 
force his  lien  against  a  third  party,  except  in  a  case  where  there  is 
no  doubt  as  to  the  amount  due,  he  must  proceed  to  foreclose  his  claim 
otherwise.  Matter  of  Salant,  supra.  As  indicated  in  the  opinion  of 
the  Appellate  Division  in  the  case  cited  (158  App.  EHv.  at  page  699, 
143  N.  Y.  Supp.  870),  even  where  an  attorney  by  agreement  with  his 
client  is  clearly  entitled  to  a  definite  part  of  the  judgment  recovered, 
a  settlement  made  by  the  client  in  good  faith  and  in  reasonable  ap- 
prehension that  the  defendant  might  become  insolvent,  or  that  the 
judgment  might  be  reversed  on  appeal,  while  it  cannot  destroy  the 
attorney's  lien,  may  effect  a  reduction  in  his  compensation. 

In  the  present  case,  as  already  pointed  out,  there  is  a  doubt  as  to 
the  amount  due  the  petitioner,  and  the  good  faith  of  the  parties  in 
making  the  settlement  may  also  be  a  proper  subject  of  inquiry. 

It  follows  that  the  order  appealed  from  must  be  modified,  by  strik- 
ing out  the  provisions  determining  that  the  attorney  has  a  lien  for 
$88.25,  with  interest,  and  authorizing  the  issuance  of  execution  for 
that  amount,  and,  as  so  modified,  ^rmed,  without  costs  to  either 
party.  All  concur. 
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BIACHIEA  T.  HATDEN. 


(Supreme  Omrt,  App^te  Dlvi^on,  Fourtb  Department  November  24. 1915.) 

Xkoliqencb  ^»67— EuevATOB  Shaft — Opbn  Dooa— Invitation. 

Where  plaintiff  knew  that  no  door  to  the  elevator  well  was  operating 
automatically,  and  he  had  not  closed  the  door  after  leaving  the  elevator 
a  moment  before  the  accident,  the  fact  that  the  door  Into  the  well  was 
open  was  not  an  Implied  Invitation  for  him  to  enter  the  elevator,  ezcns- 
ing  his  daty  to  use  care  to  ascertain  whether  the  elevator  was  there. 
{£d.  Mote.— For  other  cases,  see  Negligence.  Cent  Dig.  Si  00,  91;  Dec. 

Action  by  Henry  Machiea  against  Charles  A.  Hayden.  On  motion 
by  appellant  for  reargument  or  for  leave  to  appeal  to  the  Court  of 
Appeals.    Motion  denied. 

For  former  decision,  see  155  N.  Y.  Supp.  1122. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE.  LAM- 
BERT, and  MERRELL,  JJ. 

C.  D.  Kiehel,  of  Rochester,  for  the  motion. 
Hiram  Wood,  of  Rochester,  of^osed. 

PER  CURIAM.  The  motion  for  reargument  should  be  denied.  We 
think  the  rule  of  Morman  v.  Rochester  Machine  Screw  Co.,  53  App. 
Div.  497,  65  N.  Y.  Supp.  939,  and  Sackheim  v.  Pigueron,  215  N.  Y. 
62,  109  N.  E.  109,  on  which  appellant  rdies,  does  not  ai^ly.  In  each 
it  was  held  to  be  a  question  of  fact  as  to  whether  there  was  not  an 
implied  invitation  to  enter  the  elevator,  excusing  the  degree  of  care 
otherwise  necessary  to  ascertain  whether  the  elevator  was  there.  In 
the  present  case  there  was  no  such  invitation,  and  plaintiff  knew  that 
no  door  to  the  elevator  well  was  operatii^  automatically,  and  that  when 
he  left  the  elevator  a  moment  before  the  accident  he  had  not  closed 
any  door. 


(Supreme  Court,  Appellate  Term,  First  Department  F^mar;  10, 1916.) 

8AIJ»  <8=»2S8 — ACCEPTANCE  OF  GOODS — NOTICE  OT  DEFECTS — CornTEHCLAIM. 

Although  the  purchaser  of  wood  accepted  the  goods,  he  could  recover  by 
counterclaim.  In  an  action  for  the  price,  any  damage  because  of  breach 
of  warranty,  where  he  promptly  notified  the  seller  of  the  defects,  under 
Personal  Property  Law  (Consol.  Ijaws,  c.  41)  i  130,  as  added  by  Xiaws  1911. 
c  571,  providing  that  acceptance  of  goodEt  shall  not  dlsdiarge  the  seller 
from  liability  for  breach  of  warranty,  unless  the  buyer  fall  to  give 
notice,  within  a  msonable  time,  of  the  breach. 

lEd.  Note.— Fbr  other  cases,  see  Sales,  Cent  Dig.  SI  817-823;  Dec. 
Dig.  «=9288.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict 

Action  by  the  English  Lumber  Company  against  Edgv  H.  Smith. 
From  a  judgment  for  plaintiff,  defendant  app^s.  Reversed,  and  new 
trial  granted. 
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Argued  January  term,  1916,  before  GUY,  BITUR,  and  GAVE- 
GAN,  JJ. 

Horace  D.  Byrnes,  of  New  York  City  (Frank  J.  Felbel,  of  New- 
York  City,  of  counsel),  for  appellant. 

Williams,  Folsom  &  Strouse,  of  New  York  City  (Arthur  D.  Fisher, 
of  New  York  Ci^,  of  counsel),  for  reSpcmdent. 

BIJUR,  J.  The  question  at  issue  in  this  case  was  the  counterclaim 
of  defendant  for  breach  of  warranty  by  plaintiff  in  connection  with 
the  sale  of  wooden  "blanks"  which  were  used  for  making  table  tops. 
Although  the  testimony  offered  on  behalf  of  defendant  was  not  in 
every  respect  competent,  there  was  sufficient  competent  proof  of  dam- 
age and  sufficient  proof  admitted  without  objection  to  the  same  effect 
to  have  warranted  an  allowance  of  a  considerable  proportion  of  the 
counterclaim. 

The  learned  judge  below  was  apparently  of  opinion  that  defendant 
could  not  recover  for  breach  of  warranty  because  he  had  accepted  the 
goods,  and  dismissed  the  counterclaim,  under  Herrmann  v.  Heidelberg, 
46  Misc.  Rep.  465,  92  N.  Y.  Supp.  256.  That  decision,  however,  was 
rendered  prior  to  the  enactment  of  the  present  Sales  Act  (Laws  1911, 
c.  571),  part  of  the  Personal  Property  Law,  and  the  rule  referred  to 
in  the  Herrmann  Case  was  changed  secticm  130.  Thece  is  no  con- 
tradiction in  the  case  at  bar  that  defendant  promptly  notified  plaintifif 
of  the  defects. 

Respondent  urges  that  the  case  was  decided  on  the  facts,  but  both 
from  the  record  and  from  the  remarks  of  the  trial  judge  during  the 
trial,  it  is  evident  that  that  contention  is  not  supported. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  appel- 
lant to  abide  the  event.   All  concur. 


ROSEBROCK  BUTTER  &  EGG  CO..  Inc.,  r.  JORISCH  et  aL 
(Supreme  Ck>art,  Appellate  Term,  First  Department.  February  10,  1916.) 

COBTS  ^»216 — ^MUNICIPAI,  OotfBTB — TAXATION  OF  COSTB — REVIEW. 

Under  Municipal  Ckturt  Code  (Laws  1015,  c.  279)  i  171,  provldlns  that 
within  10  days  the  clerk's  taxation  may  be  lerlewed  by  tlie  court  upon  2 
days'  notice,  an  order  passed  10  days  after  the  clerk's  taxation,  granting 
plaintiff's  motion  to  show  cause  why  judgment  for  costs  In  favor  ot  the 
defendant  against  the  plaintiff  should  not  be  set  aside,  will  be  reversed, 
and  the  Judgment  for  costs  reinstated. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Vlg.  {  838;  Dec  Dig. 
«S=3216.1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Rosebrock  Butter  &  Egg  Company,  Incorporated,  against 
Frieda  Jorisch  and  Abe  Schneiderman.  From  a  judgment  in  favor 
of  plaintiff,  as  modified  by  an  order  reviewing  the  clerk's  taxation  of 
costs,  defendant  Schneiderman  appeals.  Order  reversed,  and  judgment 
for  defendant  for  costs  reinstated. 
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Argued  Janixary  terai,  1916,  before  GUY,  BIJUR,  and  GA VE- 
GAN, JJ. 

Herman  S.  Goldstein,  of  New  York  City  (Benjamin  Jaffe,  of  New 
York  City,  of  counsel),  for  appellant. 

Leon  Dashew,  of  New  York  City,  for  respondent 

PER  CURIAM.  Judgment  was  entered  in  favor  of  defendant 
Schneiderman  for  $15  costs.  After  the  original  taxation  of  costs  by 
the  clerk,  an  order  to  show  cause  was  served  on  this  defendant  why 
the  judgment  for  costs  in  favor  of  defendants  and  against  the  plain- 
tiff should  not  be  set  aside  and  vacated  and  the  plaintiff  should  not 
have  a  new  triaL  Thereafter,  and  19  days  after  tibe  clerk's  taxation, 
the  court  which  passed  upon  this  order  signed  an  order  which  de- 
nied the  motion  in  so  far  as  it  was  for  a  new  trial,  but  which  ordered 
that  the  taxation  of  costs  by  the  clerk  taxing  $15  in  favor  of  this  de- 
fendant "be  and  the  same  hereby  is  reviewed,  and  upon  such  review 
such  taxation  of  costs  is  hereby  vacated  and  set  aside."  Thisi  review 
of  taxation  was  not  in  accord  with  the  provision  of  section  171  of  the 
Municipal  Court  Code,  which  provides  that  "within  ten  days  the  clerk's 
taxation  may  be  reviewed  by  the  court  upon  2  day's  notice."  In  this 
case  the  10  days  had  expired.  The  review  of  taxatio^  cannot  be  sup- 
ported in  the  guise  of  a  motion  to  amend  a  judgment. 

Order  reversed,  and  judgment  for  defendant  for  $15  costs  reinstated, 
with  $10  costs  to  appellant 


(Supreme  Coart,  Appellate  Term,  First  Department   February  10,  1916L) 

APFKAI,  AlVD  EBBOB  4=S»1011 — BeVTEW— FlNDIHQ. 

In  an  action  tried  to  the  court,  a  Judgment  tor  plalntUF  will  not  be 
permitted  to  stand,  In  the  face  of  strong  contradictory  testimony,  where 
there  are  no  facts  or  circumstances  from  whldi  corroboration  of  plaintiff's 
testimony  may  be  Inferred,  notwithatandhig  the  trial  court  had  ttie  advan- 
tage of  seeing  the  witnesses. 

[Ed.  Note. — For  other  casea^  see  Appeal  and  EEior,  Gent  Dig.  i|  S983- 
80S9;  Dec.  Dig.  «»1011J 

Gny,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  I^lrst  District. 

Action  by  Jesse  Mann  against  Louis  W.  Spangehl.  From  a  jtidg- 
ment  for  plaintiff,  defendant  appeals.  Reversed. 

Argued  January  term,  1916^  before  GUY,  BIJUR,  and  GAVE- 
GAN,  JJ. 

Oscar  Richter,  of  New  York  City,  for  appdlant 
Jacob  A.  Segal,  of  New  York  City,  for  respondent 

GA VEGAN,  J.  The  action  is  to  recover  the  sum  of  $360,  claimed 
by  plaintiff  to  have  been  advanced  by  him  at  defendant's  request  and 
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paid  by  plaintiff  to  a  third  party,  to  whom  it  is  alleged  defendant  was 
indebted.  The  action  was  tried  before  a  judge  without  a  jury,  and  the 
plaintiff  and  defendant  were  the  only  two  witnesses  called. 

According  to  plaintiff's  version  of  the  testimony  he  called  on  de- 
fendant and  requested  him  to  pay  one  Rosenf eld,  a  friend  of  plaintiff, 
a  sum  of  money  which  plaintiff  claimed  defendant  owed  Rosenfeld. 
Thereupon  defendant  told  plaintiff  that  he  was  a  little  short,  and  that  if 
plaintiff  would  advance  the  money  he  would  repay  plaintiff  in  a  week 
or  so.  Plaintiff  did  pay  the  money  to  Rosenfeld,  but  when  he  de- 
manded reimbursement  defendant  refused.  Defendant,  on  the  other 
hand,  denied  ever  having  had  such  a  conversation,  and  denied  fur- 
thur  that  he  owed  Rosenfeld  any  money  whatsoever.  He  further  tes- 
tified that  he  made  bets  with  plaintiff  but  never  with  Rosenfeld.  This 
testimony  was  not  contradicted  by  plaintiff. 

There  was  no  evidence  that  defendant  owed  Rosenfeld  at^  money, 
except  defendant's  alleged  admission,  testified  to  by  plaintiff.  There 
was  no  intimation  as  to  how  said  debt  was  contracted.  Plaintiff  assert- 
ed that  he  paid  the  money  to  Rosenfeld  at  the  race  track ;  whereas,  in 
the  bill  of  particulars  filed  by  him,  it  was  asserted  that  the  money  was 
paid  to  Rosenfeld  at  the  Lafayette  Baths.  Plaintiff  offered  no  cor- 
roboration of  his  having  paid  the  money  to  Rosenfeld.  Furthermore, 
Rosenfeld,  to  whom  plaintiff  claimed  to  have  paid  the  money,  was  not 
called  as  a  witness,  nor  was  any  explanation  of  his  absence  offered. 

I  am  of  the  opinion  that  the  evidence  produced  fell  far  short  of  es- 
tablishing plaintiff's  claim.  Rosenfeld's  testimony  was  quite  material 
and  necessary,  in  view  of  defendant's  absolute  denial  of  any  indebted- 
ness. "While  it  is  true  that  the  trial  court  had  the  advantage  of  seeing 
the  witnesses,  nevertheless,  where  the  record  fails  to  disclose  a  single 
fact  or  circumstance  from  which  corroboration  of  the  plaintiff's  tes- 
timony may  be  inferred,  a  judgment  in  plaintiff's  favor  should  not  be 
permitted  to  stand  in  the  face  of  strong  contradictory  testimony.'* 
Dormos  v.  Vassilas,  103  N.  Y.  Supp.  813. 

Judgment  reversed,  as  against  the  weight  of  evidence,  and  a  new 
trial  ordered,  with  $30  costs  to  appellant  to  abide  the  event 

BIJUR,  J.,  concurs.  GUY,  J.,  dissents. 


(92  Misc.  Rep.  589) 

In  re  SHERMAN. 

(Supreme  Court,  Spedal  Term,  Wyoming  Ck>unt7.  December,  1916.) 

1.  Klectionb  «3»154— PsniAST  Biactions— AcnoN  of  BLBonoif  OmciB»— > 
Review  by  Coubt. 

In  summary  proceedings  under  Election  Law  (Laws  1011,  c.  891)  S  ISS, 
providing  that  the  action  of  any  custodian  of  primary  records  In  can- 
vassing and  certifying  the  result  may  be  reviewed  by  summary  pro- 
ceedings, and  the  court  may  make  any  change  In  the  result  of  such  elec- 
tion as  certified  to  by  the  custodian,  the  Supreme  Court  will  Interfere  only 
when  It  Is  shown  that  the  action  of  the  custodian  In  canvassing  and  cer- 
tifying the  result  is  fraudulent,  erroneous,  or  in  violation  of  some  duty 
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Imposed  by  law,  and  will  not  Interfere  to  correct  mistakes  made  by  the 

electors  tbems^Tes. 

[Ed.  Note.— EVw  other  caseB,  see  Blectiona,  Cent  Dig.  t  ISO:  Dee.  Dig. 
«»154.] 

2.  Electio:ts  ^=>lSi — Pbdcabt  Elections — Acts  or  Election  OrncEU^^ 

ScruUABT  PSOCEEDIHOa. 

Where  the  votes  cast  at  a  primary  election  were  counted  aa  cast,  17 
for  "B.  D.  Sherman,"  2  for  "D.  Sherman,"  1  for  "Dee  Sherman,"  and  18 
for  Sherman's  opponent,  there  was  no  action  or  neglect  of  any  public  offi- 
cial, authorizing  the  Supreme  Court  to  Interfere  In  tsummary  proceedings, 
under  Election  Law  (Laws  1911,  c.  891)  S  56,  against  the  Inspectors  of  the 
electim  and  custodians  of  the  primary  records,  to  require  the  custodians 
to  cancel  the  certificate  of  election  issued  to  Sherman's  opponent  and  issue 
sncb  certificate  to  Sherman. 

[Ed.  Notfe— For  other  cases,  see  Elections,  Cent  Dig.  |  136;  Dec.  Dig. 

Summary  proceedings  by  Erastus  D.  Sherman  to  review  the  action 
of  inspectors  of  election  and  custodians  of  primary  records  of  the 
county  of  Wyoming.  Aj^lication  denied. 

Elmer  E-  Charles,  of  Warsaw,  for  petitioner. 

Knight,  Knight  &  Bentley,  of  Arcade  (John  Knight,  of  Arcade,  of 

counsel),  for  John  A.  Lewis. 

TAYLOR,  J.  The  primary  election  for  the  Second  election  district 
of  the  town  of  Arcade,  Wyoming  county,  was  held  on  the  28th  day 
of  September,  1915.  The  respondent,  John  A.  Lewis,  had  been  duly 
designated  as  a  candidate  for  Democratic  county  committeeman  for 
the  district,  and  his  name  was  printed  on  the  official  primary  ballot 
Immediately  below  his  name  was  a  blank  space.  The  whole  number 
of  votes  cast  was  38,  of  which  17  were  counted  and  canvassed  for 
"E.  D.  Sherman,"  2  for  "D.  Sherman,"  1  for  "Dee  Sherman,"  and 
18  for  John  A.  Lewis.  The  votes  for  Sherman  were  cast  by  writing 
in  the  name  in  the  blank  space  on  the  ballot.  The  inspectors  of  pri- 
mary election  canvassed  and  returned  the  vote  as  above  stated,  and 
the  custodians  of  primary  records  thereafter  issued  a  certificate  of 
election  to  Lewis.  This  is  a  summary  proceeding,  brought  by  the  peti- 
tioner, Erastus  D.  Sherman,  under  ^e  Election  Law  (Laws  of  1911, 
c  891),  to  review  the  action  of  the  inspectors  of  election  and  the  cus- 
todians of  primary  records  to  require  the  custodians  of  primary  rec- 
ords to  cancel  the  certificate  of  election  issued  to  the  respondent  Lewis, 
and  to  issue  such  certificate  to  the  petitioner.  The  inspectors  and  cus- 
todians have  all  been  brought  in  as  parties  to  the  proceeding. 

The  provisions  of  the  Election  Law  which  api^y  to  the  proceeding 
are  sections  39  and  56.   Section  39  is  as  follows : 

'TTbe  election  of  members  to  any  party  committee  may  be  reviewed  by 
summary  proceedings  before  the  Supreme  Court  or  a  Justice  thereof,  as  pro- 
vided for  In  section  70  (56)  of  this  act  upon  the  petition  of  any  person  quali- 
fied to  rote  at  the  primary  election  of  the  par^  wbtch  such  committee  repre- 
sents." 

Section  56  reads,  in  part,  as  follows : 

"Any  action  or  neglect  of  the  officers  or  members  of  a  political  CMiventlon 
or  committee,  or  of  any  Inspector  of  primary  election,  or  of  any  public  offic«>  or 
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board  with  regard  to  the  right  of  any  peraon  to  participate  In  a  primary 
election,  convention  or  committee,  or  to  enroll  with  any  party,  or  with  regard 
to  any  right  given  to  or  duty  prescribed  for,  any  voter,  political  committee, 
{tolitical  convention,  officer  or  board,  by  this  article,  shall  be  reviewable  by 
summary  proceedings  upon  the  petition  of  any  pers(«k  ajsrleved  thereby,  or 
upon  a  petition  presented  by  the  chairman  of  any  political  committer  which 
summary  proceedings  may  he  instituted  before  the  Supreme  Court  or  a  Justice 
thereof  within  the  judicial  district  where  the  transaction,  act  or  neglect  of 
duty  took  place.   •   •  • 

"In  reviewing  such  action  or  neglect,  the  court,  justice  or  judge  shall  con- 
sider, but  need  not  be  controlled  by,  any  action  or  determination  of  the  regu- 
larly constituted  party  authorities  upon  the  questions  arising  In  refer^use 
thereto,  and  shall  make  such  decision  and  order  as,  under  all  the  facts  and 
circumstances  of  -the  case,  justice  may  require.    •   •  • 

"The  action  of  any  custodian  of  primary  records  In  canvassing  and  certifying 
the  result  of  any  primary  election,  or  of  the  secretary  of  state  in  preparing 
and  certifying  the  list  of  delegates  to  any  convention,  or  members  of  a  state 
committee,  may  be  reviewed  In  like  manner  by  the  Supreme  Court,  or  a  Jus- 
tice thereof,  which  by  order  may  make  any  change  in  the  result  of  sudi  pri- 
mary election  as  certified  to  by  the  custodian  of  primary  records,  or  any 
change  or  alteration  in  the  list  of  delegates  or  members  of  a  state  committee 
prepared  by  the  secretary  of  state,  as  justice  may  require.    •    •  • 

"The  court,  or  a  justice  thereof,  upon  such  proceeding,  shall  have  the  right 
to  subpoena  and  examine  witnesses,  or  In  Its  discretion  to  hear  and  determine 
the  case  upon  affidavits. 

"In  case  the  court  or  a  justice  thereof  should  find  and  determine  that  both 
parties  to  the  controversy  bad  heea  guilty  of  frauds  or  that  the  primary  has 
been  so  permeated  by  fraud  as  to  render  It  Impossible  for  him  to  determine 
the  true  result  of  such  primary  and  who  was  elected  thereat,  such  court  or 
Justice  shall  have  the  right  to  direct  the  holding  of  a  new  primary  at  the 
same  place  and  In  the  same  manner  as  tlie  r^ular  official  primary.** 

In  Matter  of  Zimmer,  76  Misc.  Rep.  320,  134  N.  Y.  Supp.  502,  and 
77  Misc.  Rep.  336,  136  N.  Y.  Supp.  506,  it  appeared  that  at  the  primary 
election  there  involved  83  votes  were  cast  for  county  committeeman. 
Chas.  Papwordi,  who  was  the  regular  n(»ninee  for  the  party  position, 
had  his  name  printed  on  the  ballot.  The  votes  for  the  petitioner,  Zim- 
mer, were  written  in.  Thirty-five  ballots  were  cast  for  Papworth,  33 
for  Charles  N.  Zimmer,  and  13  for  Charles  Zimmer,  C.  Zimmer,  C.  N. 
Zimmer  and  other  forms  of  the  same  surname.  The  first  proceeding 
was  brought  against  the  board  of  primary  election  inspectors  to  review 
their  action  in  failing  to  canvass  and  count  the  above-named  miscel- 
laneous votes  for  the  petitioner,  and  to  restrain  the  custodians  of  pri- 
mary records  from  issuing  a  certificate  to  Papworth  on  the  strength 
of  the  return  of  the  election  inspectors.  Judge  Pound  said  (76  Misc. 
Rep.  321,  134  N.  Y.  Supp.  502) : 

"While  some  question  is  raised  as  to  the  meaning  of  the  later  ballots,  it 
appears  that  enough  of  them  were  intended  for  Charles  N.  Zimmer  to  elect 
him,  if  they  may  be  counted  according  to  the  intent  of  the  voters.  It  teat 
not  the  duty  of  the  inapectort  of  the  primary  election  to  to  determine  the  in- 
tend of  the  voters.  Their  duties  were  ministeriaL  They  made  a  correct  re- 
turn of  the  votes  as  cast  and  there  their  functltms  ended.  *  *  *  It  Is 
obvious  that  the  court  has  no  power  to  alter  the  return  of  the  Inspectors  of 
the  primary  election.  Their  return  Is  in  accord  with  the  votes  cast  *  •  « 
No  relief  can  be  awarded  the  petitioner  bm  against  tbem  as  their  return  is 
neither  fraudulent  nor  emmeous"— citing  Matter  of  Hlnes,  141  App.  Dlv.  669, 
678»  120  M.  X.  Supp.  886. 
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[1]  If  this  is  a  correct  statement  of  the  law  with  reference  to  the 
duty  and  powers  of  the  election  inspectors,  it  would  seem  to  follow 
that  the  cflstodians  of  primary  records  have  no  power  to  determine  the 
intent  of  the  voters.  In  Matters  of  Hines,  141  App.  Div.  574,  126  N. 
Y.  Supp.  390,  the  court  describes  the  custodians  of  primary  records 
as  a  ministerial  board  "whose  functions  are  accurately  summed  up 
in  the  title  of  custodian."  Although  this  decision  bears  on  a  former 
statute^  it  is  still  correct  in  principle  in  so  far  as  quoted. 

It  is  not  shown  that  the  custodians  of  primary  records  have  acted 
fraudulently  nor  that  they  have  failed  or  neglected  to  perform  any 
duty  imposed  upon  them  by  law.  They  canvassed  and  certified  to  the 
vote  precisely  according  to  the  return  of  the  election  inspectors.  The 
statute  (Election  Law  [Laws  of  1911,  c.  891]  §  56)  says  that  the  ac- 
tion of  any  custodian  of  primary  records  in  canvassing  and  certifying 
the  result  of  a  primary  election  may  be  reviewed  by  summary  pro- 
ceedings, and  the  court  may  make  any  change  in  the  result  of  such 
primary  election  as  certified  to  by  the  custodian  of  primary  records. 
.  As  I  read  the  statute,  the  Supreme  Court  should  not  interfere  in 
such  a  proceeding  as  this  until  it  is  shown  that  the  "action"  of  the 
custodian  "in  canvassing  and  certifying  the  result"  is  fraudulent,  er- 
roneous, or  in  violation  of  some  duty  or  responsibility,  imposed  by  law. 
Matter  of  Hines,  supra.  The  whole  trend  of  the  statute  is  to  confer 
the  power  of  summary  proceedings  upon  the  court  in  case  of  erroneous, 
unlawful,  or  fraudulent  action  on  the  part  of  the  officials  therein 
specified,  but  does  not  give  any  power  to  correct  mistakes  made  by  the 
electors  themselves.  Matter  of  Jackson  v.  Britt,  147  App.  Div.  87,  131 
N.  Y.  Supp.  877;  Matter  of  King,  155  App.  Div.  720,  140  N.  Y. 
Supp.  914.  The  latter  case  expressly  holds  that  section  56  of  the 
Election  Law  (Laws  of  1911,  c.  891)  applies  only  to  the  official  acts 
of  the  board  and  to  matters  of  which  it  had  jurisdiction,  and  had  been 
decided  since  the  present  section  56  became  operative. 

(2]  Assuming,  as  we  may,  that  the  affidavits  submitted  on  this  hear- 
ii^  abundantly  show  that  2  votes  cast  at  the  primary  election  for 
D.  Sherman,  and  1  vote  for  "Dee"  Sherman,  were  intended  for  the 
petitioner,  and  that  if  they  were  so  counted  they  would  change  the 
result,  I  fail  to  see  wherein  the  "action  or  neglect"  of  any  public 
official  has  contributed  in  the  slightest  degree  to  this  state  of  affairs. 
It  is  true  that  the  Supreme  Court  took  a  different  view  of  the  scope 
of  this  statute  when  the  Zimmer  Case  came  before  it  for  the  second 
time  (see  77  Misc.  Rep.  336,  136  N.  Y.  Supp.  506),  but  the  reasoning 
of  the  court  was  expressly  disapproved  by  the  Appellate  Division, 
Fourth  Department,  in  the  Matter  of  Tenjost,  169  App.  Div.  300,  154 
N.  Y.  Supp.  706,  and  to  follow  the  court  below  in  the  Zimmer  Case 
would  only  invite  reversal  by  our  Appellate  Division. 

In  Matter  of  Sweeney,  158  App.  Div.  496,  143  N.  Y.  Supp.  727,  it 
appeared  that  the  respondent,  Henry  V.  Borst,  was  commonly  known 
as  Henry  V.  Borst  and  as  H.  V.  Borst.  The  tally  sheets  showed  that 
Henry  V.  Borst  received  one  vote,  H.  V.  Borst  three  votes,  and 
Harry  V.  Borst  two  votes,  and  William  Siebe  received  tiiree  votes, 
Wm.  Siebe  one  vote  and  W.  Siebe  one  vote.  The  question  presented 
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was  whether  the  two  votes  cast  for  Harry  V,  Borst  should  have  been 
counted  for  Henry  V.  Borst.  The  respondent's  affidavits  failed  to 
show  that  he  was  known  anywhere  in  the  tiic  district  as  'Harry  V. 
Borst,  while  it  did  affirmatively  appear  that  he  had  a  son  named 
Harry  V.  Borst  living  in  the  district.  The  Appellate  Division,  in 
reversing  the  decision  of  the  lower  court  (see  Matter  of  Sweeney,  158 
App.  Div.  496,  143  N.  Y.  Supp.  727),  held  that  the  legal  presumption 
was  that  the  two  ballots  cast  for  Harry  V.  Borst  were  intended  for 
the  son  of  Henry -V.  Borst,  and  not  for  Henry  V.  Borst  himself,  and 
that  the  secretary  of  state  had,  therefore,  imprc^erly  certified  that 
Henry  V.  Borst  was  duly  nominated.  In  the  lower  court  the  reason- 
ing proceeded  upon  the  theory  that  the  court  might,  under  section  56 
of  the  Hection  Law,  determine  in  a  summary  proceeding  the  intent 
of  the  voter.  The  appellate  court,  on  the  other  hand,  proceeded  upon 
the  theory  that  there  had  been  an  erroneous  action  of  the  electim 
board,  in  that  it  had  certified  that  Henry  V.  Borst  had  received  two 
votes  which  had  actually  been  cast  for  Harry  V.  Borst,  a  resident  of 
the  district,  and  that  this  error  brought  the  case  within  the  purview 
of  section  56  of  the  Election  Law. 

The  proper  proceeding,  it  seems  to  me,  would  be  for  the  petitioner 
to  try  out  his  title  to  the  offict  in  question  by  an  appropriate  action ; 
and  the  statute  provides  for  an  examination  of  the  ballots  cast,  if 
that  be  desired,  as  a  preliminary  to  such  action. 

Application  denied,  without  costs. 


(03  MlBC  Rep.  G06) 

DROEGE  T.  BITTNER. 
(Snpreme  Court,  Appellate  Term,  First  Department  Febmarr  10.  1916.) 

1.  COUBTS  <@=»188— MUNXCIPAD  GoUBT— VoLUHTABT  DiaMISSAL— XUGHT  OT 

Plaintiff. 

In  tbe  trial  of  an  acUon  In  the  Municipal  Court,  brought  after  the 
Municipal  Court  Code  became  efFectlre  and  when  tbe  rules  governing 
plaintiff's  right  to  discontinue  were  those  In  force  In  the  Supreme  Court, 
the  court,  during  plaintiff's  cross-examination  on  his  rebuttal  testimony, 
said,  '^hat  is  all,"  and  plaintiff  left  the  stand,  and  during  tbe  foUowlt^ 
colloquy  the  stenographer  noted,  "Both  sides  rest,"  and  plaintiff's  request 
for  leave  to  discontinue  was  refused,  and  judgment  rendered  for  htm  for 
less  than  one-half  of  his  claim.  Held,  that  tbe  case  had  not  been  submitted 
by  tbe  parties  to  the  trial  court  for  decision  so  congiletely  as  to  predude 
plaintiff's  right  to  discontinue,  and  that  his  request  thereCor  should  have 
been  allowed. 

[Ed.  Note.— For  other  casee,  see  Coarts,  Gent  Dig.  |:  400,  412,  41S,  429. 
458 :  Dec  Dig.  «&=>189.] 

2.  Costs  <s»4S — DzsooNTranANCx. 

Judgment  for  costs  would  go  against  a  plaintiff  whose  request  to  dis- 
continue was  granted. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  |S  129, 192-210;  Dec 
Dig.  «»48.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 
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Action  by  Otto  H.  Droege  against  John  Bittner.  From  a  judgment 
rendered  in  his  favor,  plaintiff  appeals.  Reversed,  and  complaint  dis- 
missed, without  prejudice. 

Argued  January  term,  1916.  before  GUY,  BIJUR,  and  GAV^ 
GAN,  JJ. 

John  Mulholland,  of  New  York  City,  for  appellant, 
George  Hahn,  of  New  York  City,  for  respondent. 

GAVEGAN,  J.  [1]  The  only  question  to  be  determined  upon  this 
appeal  is  the  plaintiff's  right  to  discontinue  an  action  at  the  time  he 
asked  leave  to  do  so.  The  record  discloses  that,  while  the  plaintiff  was 
bein^  cross-examined  upon  his  rebuttal  testimony,  the  court  said, 
"That  is  all."  The  witness  left  the  stand,  and  a  colloquy  ensued,  dur- 
ing which  the  stenographer  noted,  "Both  sides  rest."  Subsequently, 
and  during  a  further  conversatiwi  between  the  court  and  the  respective 
attorneys,  the  plaintiff  asked  leave  to  discontinue,  which  was  refused, 
and  judgment  rendered  for  him  for  less  than  half  of  his  claim.  From 
this  record  it  is  evident  that  the  case  had  not  been  submitted  by  the 
parties  to  the  trial  court  for  decision  so  completely  as  to  preclude  the 
plaintiff's  right  to  discontinue.  The  action  was  brought  after  the  Mu- 
nicipal Court  Code  went  into  effect,  and  the  rules  governing  the  rights 
of  plaintiff  to  discontinue  are  therefore  those  in  force  in  the  Supreme 
Court.  In  the  Matter  of  Butler,  101  N.  Y.  307,  4  N.  E,  518,  it  was 
held: 

Except  where  sabstantlal  rights  of  other  parties  have  acerDcd,  and  injus- 
tice will  be  done  by  permitting  it,  a  party  baa  a  right  to  discontinue  an  action 
or  proceeding,  and  bis  reasons  for  so  doing  are  no  concern  to  the  conrt.  A 
refusal  of  leave  to  dtscontinne,  therefore,  when  nothing  appears  to  sbow  that 
It  will  injarlously  affect  the  rights  or  interests  of  the  adverse  party  Is  not 
within  ttie  discretion  of  the  ooort  and  Is  error. 

In  Winans  v.  Winans.  124  N.  Y.  140,  26  N.  E.  293,  the  court  said : 

"An  application  for  leave  to  discontiniie  an  action  la  addressed  to  the  legal, 
not  the  arbitrary,  dlscreticni  of  the  conrt,  and  It  nwy  not  be  denied  capzidon*- 
ly,  but  may  be  refosed  whenever  dreamstances  exiat  which  afford  a  basis  for 
the  exercise  of  legal  discretion ;  In  such  a  case  the  conrt  has  but  to  consider 
whether  anything  has  occurred  since  the  commencement  of  the  action  which 
would  BO  ftir  prejudice  defendant's  interest,  in  the  event  of  a  discontinuance, 
as  to  reqnire  a  denial  of  the  application." 

ht]  Nothing  was  shown  in  this  case  calling  for  a  denial  of  plain- 
tiiFs  request,  and  he  should  have  been  allowed  to  discontinue.  Judg- 
ment for  costs  would,  of  course,  go  against  him  in  such  a  case. 

Judgment  reversed,  with  $30  costs  to  appellant,  and  complaint  dis- 
missed without  prejudice  to  a  new  action,  with  costs  in  the  lower 
court ;  costs  of  one  party  to  be  set  off  against  those  of  the  other.  All 
concur. 
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STEWABT  T.  THOBBUBN. 


(Supreme  Courts  Appellate  DtTialon,  Slrst  b^rtment   Febroary  4»  1916.) 

1.  IKSUBAHCB    «=>719— Mutual  BBNsnr— BuLsa— CionffmucnoH— Ambuv- 

The  proTlslon  of  a  rule  of  a  mutnal  benefit  asaocIatl<m  that  new  rales 
ahall  be  made  when  required,  or  existing  rules  resdnded  or  altered.  If 
necessary,  must  be  read  with  another  prortslcm  thereof  that  no  membw 
shall  be  deprived  of  any  right  to  which  he  beouue  entitled  under  the 
rules  in  operation  when  he  Joined. 

[Ed.  Note.— For  other  cases,  see  Inaorance^  Cent  Dig.  |  lSt6;  Dec 
Dig.  «=>719.3 

2.  INBCKANCB  «=9719— MUTUJU.  BSNXIIlV-AUSNnUGNT  OF '^DUB— OomSAOT 

BSNEFITS. 

Though  a  general  power  to  amend  be  reserved,  a  mutual  benefit  asso- 
ciation cannot  by  amendment  of  Its  rules  destroy  or  diminish  benefits  of 
one  already  a  member,  which  It  ccmtracted  when  be  became  such  to  give 
to  Its  members. 

[Ed.  Note.— For  oUier  cases,  see  Insurance,  Cent  Dig.  f  1856;  Dec. 

Dig.  «=>719.1 

8,  Constitutional  Law  ^=>166~Oblioation  op  Gontuotb. 

A  mutual  benefit  association  cannot,  under  Insurance  Law  (Consol. 
Laws,  c.  28)  i  232,  change  Its  rules  as  to  an  existing  member,  where  to 
hold  otherwise  would  accord  to  the  L^islature  power  to  destroy  contract 
obligations  legally  entered  into  priw  to  passage  of  the  act 

[Ed.  Note.— For  other  cases,  see  Constltatlfflial  Law,  Cent  Dig.  If 
436 ;  Dec.  Dig.  <©=>156.] 

4.  iNauaANos  «=»719 — Mutual  BKHsnT^AusnnioGNT  or  Subsequent  Buixs. 
A  rule  of  a  mutual  benefit  assodaUon,  ^ving  an  additional  benefit  in 
case  <^  injury,  may,  as  to  one  who  was  a  monber  before  Its  adoptLcm,  be 
repealed  before  he  ia  Injured. 

[Ed.  Notfc— For  other  cases,  see  Insurance  Cent  Dig.  i  1866;  Dec. 
Dig.  «s»719.] 

6.  ASBOCIATIONB  4=S»20— A093ONS — ^PBBBOIfS  TO  SUB. 

An  ac^on.  idiould  not  be  brought  against  (me  as  prestdoit  of  an  asso- 
ciation when  be  is  not  such,  but  preaidoit  of  a  braach  thereof;  but  under 
Code  ClT.  Proa  {  1919,  if  judgment  is  sought  a^dnst  the  association, 
action  should  be  against  its  president  or  treasurer,  and  If  sought  a^nst 
the  branch  only  then  action  should  be  against  the  president  thereof  as 
such. 

[Ed.  Note.— For  other  cases,  see  Associations,  Cent  Dig.  IS  Sfr-43 ;  Dea 
Dig.  «=:»20.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  David  Stewart  against  Robert  S.  Thorbum,  as  president 
of  the  Arnalgamated  Society  of  Carpenters  and  Jwners.  Prran  a 
judgment  on  a  verdict  for  plaintiff^  and  from  an  order  denying  a  mo- 
tion for  new  trial,  defendant  appeals.  Reversed,  and  new  trial  or- 
dered. 


Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  SCOTT,  and  PAGE,  JJ. 

Charles  Maitland  Beattie,  of  New  York  City  (Theodore  Du  Moulin, 
of  New  York  City,  on  the  brief),  for  appellant. 
William  Hauser,  of  New  York  City,  for  respondent. 

«=DPor  otber  CUM  sm  satns  topic  a  KET -NUMBER  In  all  K«7-NumtMrad  DlgMU  A  IndazM 


Sup.  Ct) 


STBWAKT  T.  THORBUBN 


243 


McLaughlin,  J.  Action  by  a  member  of  the  Amalgamated  So- 
ciety of  Carpenters  and  Joiners,  a  fraternal  benefit  association,  to  re- 
cover an  accident  benefit  of  $350.  The  society  is  an  unincorporated  vol- 
untary association  of  over  seven  members,  having  its  principal  (^ce 
at  Manchester,  England,  and  maintaining  here  what  is  known  as  the 
United  States  Branch,  with  Thorbum  as  its  president. 

[1]  The  plaintiff  became  a  member  of  the  society  on  the  21st  of 
April,  1886,  at  which  time  he  received  a  c<^y  of  the  constitution  or 
rules  then  in  force,  which  were  called  "Rules,  Edition  of  1883."  Rule 
38  of  these  Rules  provided,  in  substance,  that  in  the  event  of  an  acci- 
dent which  totally  incapacitated  a  member  for  life  from  following  his 
employment  as  a  carpenter  and  joiner  he  should  be  entitled  to  a  bene- 
fit of  $700,  and  for  an  accident  which  incapacitated  him  for  life  from 
earning  full  wages,  $350.  The  term  "wages"  is  defined  in  the  Rules 
as  the  ordinary  rate  of  wages  paid  to  carpenters  and  joiners  in  the 
town  or  district  in  which  the  accident  occurs.  Rule  52,  subdivision 
2,  of  the  Rules  of  1883,  provided  that: 

"New  rules  shall  be  made  wben  required,  or  the  existing  rules  lescAnded  dt 
altered  If  necessary,  by  the  votes  q£  the  majority  of  those  members  who  are 
present  at  special  branch  meettaga  summoned  for  that  purpose." 

This  provision,  however,  must  be  read  in  connection  with  subdivision 
1  of  the  same  rule,  which  provides  that,  in  case  the  Rules  are  changed : 

"No  member  shall  be  deprived  of  any  right  or  privilege  which  he  became 
entitled  to  under  the  Code  of  Bules  which  were  in  operatlm  at  tbe  time 
when  he  Joined  tills  society.** 

[2,3]  The  Rules  were  amended  in  1893,  by  which  the  total  dis- 
ability benefit  was  reduced  from  $700  to  $500,  and  the  partial  disabil- 
ity from  $350  to  $250,  with  an  additional  provision  that : 

"Any  member  not  disentitled  according  to  rule,  losing  one  eye  (although 
the  other  may  be  perfect),  shall  be  entitled  to  the  partial  accident  benefit" 

The  rule,  as  thus  amended,  contained  a  provision  similar  to  the  Rules 
of  1883  to  the  effect  that  no  member  should  be  deprived  of  any  benefit 
to  which  he  became  entitled  under  the  Code  of  Rules  which  were  in 
operation  at  the  time  when  he  joined  the  society.  A  further  amend- 
ment was  made  in  1911,  by  eliminating  the  partial  disability  benefit, 
but  a  similar  provision  was  inserted  that  the  amendment  did  not  ap- 
ply to  those  who  had  previously  become  members  of  the  society. 

The  amendments  of  1893  and  1911,  by  reason  of  tiie  exceptions 
referred  to,  did  not  apply  to  the  plaintiff,  since  he  became  a  member, 
as  indicated,  in  1886.  If  tiiey  were  intended  to  apply  to  persons  who 
became  members  of  the  society  prior  to  the  time  the  amendments 
were  passed,  they  would  be  ineffectual  for  that  purpose,  because  the 
rule  is  well  settled  that  a  mutual  benefit  association  cannot,  by  an 
amendment  of  its  constitution  or  by-laws,  destroy  or  diminish  benefits 
which  it  contracted  to  give  to  its  members  when  they  became  such, 
even  though  a  general  power  to  amend  be  expressly  reserved.  Green 


T.  Royal  Arcanum,  206  N.  Y.  591,  100  N.  E.  411;  Wright  v.  Knights 
of  Maccabees,  196  N.  Y.  391,  89  N.  E.  1078,  31  L.  R.  A.  (N.  S.)  423, 
134  Am.  St  Rep.  838;  Ayres  v.  Order  of  United  Workmen,  188  N. 
Y.  280,  80  N.  £.  1020.   Nor  does  section  232  of  the  Insurance  Law, 
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upon  which  the  appellant  relies,  change  the  situation  in  any. respect. 
To  hold  otherwise  would,  in  effect,  accord  to  the  IvCgisiature  power  to 
destroy  contract  obligations  legally  entered  into  prior  to  the  passage 
of  the  act.  Ayres  v.  Order  of  United  Workmen,  supra. 

On  September  9,  1911,  the  plaintiff,  while  working  at  his  trade  in 
New  York  City,  met  with  an  accident  which  resulted  in  the  loss  of  his 
right  eye.  He  thereafter  presented  a  claim  to  the  society  for  $350,  the 
partial  benefit  provided  for  in  rule  38  of  the  Rules  of  1883.  The  claim 
was  rejected,  and  thereupon  this  action  was  brought.  The  appellant 
contends  that  the  plaintiff  was  not  entitled  to  recover  the  partial  bene- 
fit, since  that  was  abolished  by  amendment  of  the  Rules  prior  to  the 
time  plaintiff  was  injured,  and  also  that  the  plaintiff  was  not,  by  the 
accident,  prevented  from  permanently  earning  full  wages.  The  trial 
court  held,  and  I  think  properly,  that  defendant's  liability  for  partial 
disability  benefit  was  not  abolished  so  far  as  plaintiff  was  concerned 
by  any  amendment  made  subsequent  to  his  becoming  a  member  of  the 
society,  and  the  sole  question  was  then  presented  to  the  jury  to  deter- 
mine whether  the  accident  incapacitated  plaintiff  from  earning  full 
wages.  It  rendered  a  verdict  in  favor  of  the  plaintiff  for  $3^  and 
from  the  judgment  entered  thereon  defendant  appeals. 

I  am  of  opinion  that  the  judgment  must  be  reversed.  The  evidence 
does  not  satisfactorily  show  that  the  jfJaintiff  suffered  any  loss  of  wages 
by  reason  of  the  incapacity  complamed  of. 

[4]  I  am  also  of  the  opinion  that  the  court  erred  in  charging  the 
jury  that,  under  the  amendment  of  1893 : 

"Any  member  not  disentitled  accordlDg  to  rule  (and  the  plflinttff  Is  such  a 
member),  losing  one  eye,  although  the  other  may  be  perfect,  shall  be  entitled 
to  partial  accident  benefit  In  the  sum  of  9350." 

Under  the  amendment  of  1893  for  the  loss  of  an  eye,  a  member  was 
entitled  to  only  $250,  instead  of  $350.  But  these  Rules  had  no  ap- 
plication, for  the  reasons  heretofore  indicated,  since  the  same  were 
not  in  force  at  the  time  plaintiff  became  a  member,  and  the  same  were 
repealed  prior  to  the  time  the  accident  occurred.  The  charge  in  this 
respect  was,  in  effect,  an  instructi(Hif  if  the  plaintiff  had  lost  an  eye, 
to  award  him  $350  therefor. 

[5]  In  conclusion,  it  may  not  be  out  of  place,  since  there  must  be  a 
new  trial,  to  call  attention  to  the  fact  that  the  action  is  brought,  and 
the  judgment  rendered,  against  Thorburn  as  president  of  the  Amal- 
gamated Society  of  Carpenters  and  Joiners,  whereas  the  allegation 
in  the  complaint  and  the  proof  at  the  trial  were  that  he  was  not  the 
president  of  the  society,  but  only  the  president  of  its  United  States 
Branch.  If  the  plaintiff  is  seeking  to  obtain  a  judgment  against  the 
society,  and  not  its  United  States  Branch,  then  he  should  have  brought 
his  action  against  the  president  of  treasurer  of  the  society,  and  not 
of  the  branch.  Section  1919,  Code  of  Civil  Procedure.  If,  however, 
it  is  the  plaintiff's  claim  that  the  members  of  the  United  States  Branch 
of  the  society  are  liable  for  the  full  amount,  then  the  action  should  be 
brought  against  Thorburn  as  president  of  the  branch. 

The  judgment  appealed  from  is  therefore  reversed,  and  a  new  trial 
ordered^  with  costs  to  appellant  to  abide  event.  All  concur. 
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In  re  WALLJ^OB. 

<SiipTeme  Court,  Appellate  Division,  first  Departmoit.    Janoaiy  28,  1916.) 

1.  Insane  Pebsohb  «s>41 — Comuitteeb — Coupbnsatior. 

The  committee  of  an  Inompetent  ceases  to  have  power  to  reduce  to 
possesion  the  property  ot  the  Incompetent  after  his  deatli ;  so  the  com- 
mittee  la  not  entitled  to  commissions  on  soma  received  alter  the  Incompe- 
twt's  death. 

[Ed.  Note.— For  ottier  cases,  see  Insane  Persons,  Gent  Dig.  H  38,  68 ; 
Dec:  Dig.  «»41.] 

2.  IlvaAKB  Pbbsons  «a>41 — CoMxrnsB— Gompknsation. 

Where  a  court  delayed  in  iMssing  on  accounts  of  the  committee  of  an 
Incompetent  until  the  amounts  Involved  aggregated  more  than  $100,000, 
the  allowances  must  be  made  on  the  basis  of  a  single  commission  to  the 
committee,  and  not  full  statutory  commissions  to  each  member,  on  the 
theory  that  the  estate  exceeded  $100,000. 

[Ed.  Note.— For  other  cases,  see  Insane  Persons,  Cent  Dig.  S»,  63; 
Dec.  Dig.  «»41.] 

8.  IssAm  Pebsohs  «s»41— ComiiTrEEs— Coufbrbation. 

Where  the  committee  of  an -Incompetent  advances  money  for  his  support, 
they  are  entitled  to  reimbursement,  but  are  not  entitled  to  commissions 
thereon ;  the  sums  not  having  been  collected  by  them. 

[Ed.  Note. — For  other  cases,  see  Insane  Persons,  Cent  Dig.  39,  63; 
Dec.  Dig.  «3>41.] 

4.  Executors  and  Admirisibatobs  ®=»407 — Estates — Allowances  fboh. 
-  Where  the  wife  of  an  incompetent,  who  was  the  mother  of  his  infant 
heir,  iwrformed  services  In  conserving  the  estate,  which  services  also  re- 
dounded to  her  benefit,  she  is  not  entitled  to  an  extra  allowance,  haviny 
become  administratrix  of  the  estate,  although  another  member  of  the 
committee  of  the  incompetent,  who  performed  extraordinary  services,  may 
be  entitled  to  an  extra  allowance. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  §i  2117-2124;  Dec.  Dig.  <S=>497.1 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  Allen  Wallace,  an  incompetent  From  an 
order  modifying^,  and,  as  modified,  confirming,  a  report  of  a  referee 
making  allowances  to  the  committee,  an  appeal  wa^  taken.  Affirmed. 

The  opinion  of  Shearn,  J.,  is  as  follows : 

[1]  I  cannot  confirm  the  report  of  the  learned  referee  as  it  stands,  although 
It  Is  not  opiKwed.  Among  the  Items  of  commissions  allowed  is  $7,687.28  to 
each  member  of  the  committee,  based  upon  the  assumption  that  the  committee 
received  the  corpus  of  the  estate,  amounting  to  $749,728.33,  after  the  death  of 
the  incompetent.  The  committee  of  an  incompetent  ceases  to  have  power  to 
reduce  to  possession  any  property  of  ttie  incompetent  after  the  Incompetent's 
death,  so  that  the  committee  could  not  have  legal^  received  any  of  the  prin- 
cipal after  the  Incompetent's  death.  Furthermore,  there  is  no  proof  that  the 
principal,  or  any  pait  of  it,  was  at  any  time  received  by  the  committee.  The 
proof  is  entirely  to  the  contrary.  Down  to  the  death  of  tlie  Incompetent  the 
tmst  fund  of  $750,000,  begneatbed  by  the  wilt  of  the  father  of  the  Incompetent 
was  held  by  the  Farmers'  Loan  &  Trust  Company  as  trustee ;  the  Income  be- 
ing turned  over  to  the  committee  and  used  for  the  benefit  of  the  incompetent 
By  the  settlement  made  with  the  residuary  tei;atees  this  trust  fund  became,  on 
tne  death  of  the  Incompetent,  the  property  of  the  incompetent's  estate,  and  as 
to  all  of  It,  except  $100,000,  which  was  to  be  held  until  the  death  of  Virginia 
F.  Bacon,  became  payable  to  his  estate;  that  is,  to  an  executor  or  administra- 
tor, not  to  a  committee,  which  censed  to  act  eoincldently  with  the  Incompetent's 
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death.  The  proof  shows  clearly  that  Mrs.  Wallace  was  In  due  time  appointed 
administratrix  ot  the  estate  of  the  deceased  Incompetent,  and  that,  as  the 
estate  was  so  large  that  a  heavy  bond  would  have  been  required,  the  principal 
was,  by  decree  of  the  surrogate,  only  constructively  turned  over  to  the  ad- 
ministratrix;  the  surrogate  directing  that  the  trust  company,  as  trustee, 
should  terminate  its  trust,  except  as  to  the  said  $100,000,  by  delivering  the 
fund  to  itself,  subject  to  the  order  of  the  administratrix,  countersigned  by  the 
surrogate.  This  course  was  pursued.  There  Is,  therefore,  no  foundation  what- 
ever for  an  award  of  commissions  to  the  committee  of  the  Incompetent  for 
receiving  and  disbnrslns  this  fund. 

[2,  3]  In  the  next  place,  commissioiis  amoontiiig  to  $2,798.81  to  each  member 
of  the  committee,  based  on  receipts  and  disbursements  of  Income,  have  been 
allowed,  made  up  of  the  statutory  allowance  on  different  amounts  received 
by  the  committee  and  at  different  times  reported  to  the  court.  This  allowance 
is  a  double  commission,  on  the  theory  that  the  estate  exceeded  $100,000.  No 
one  of  the  separate  accounts  equals  $100,000.  Had  the  court  passed  on  each 
account  when  filed,  and  allowed  commissions,  each  member  of  the  committee 
might  now  be  authorized  to  be  paid ;  but  the  sum  allowed  would  have  to  be 
fixed  on  the  basis  of  a  single  commission,  Instead  of  double  commissions.  In- 
cluded in  the  items  on  which  commissions  were  allowed  was  the  sum  of 
$46,434.87,  claimed  to  have  been  expended  by  tbe  committee  In  ezoeaa  ot  the 
amount  received  by  tbem.  The  advance  of  moneys  for  the  support  of  an  in- 
competent in  excess  of  the  income  received  would  entitle  tbe  committee  to  re- 
imbursemeut;  but,  as  they  have  not  received  the  amoimt,  they  cannot  be 
allowed  commissions  on  It.  The  statute  only  allows  commissions  on  moneys 
received  and  paid  out.  Besides,  the  evidence  before  the  referee  showed  that 
this  large  sum  was  not  paid  by  the  committee,  but  by  Mrs.  Wallace,  as  the 
wife  of  tbe  incompetent,  and  a  considerable  part  of  it  was  paid  before  the 
committee  was  appointed.  This  Item  of  the  commissions  is  therefore  fixed  and 
allowed  at  $1,761.98  for  each  member  of  the  committee,  being  6  per  centum  on 
tbe  first  $1,000,  2^  per  centum  on  tbe  next  $10,000,  and  1  per  centnm  on  the 
balance  of  $147,198.12;  the  total  amount  receiredi  and  paid  out  by  the  com- 
mittee being  $157,198.12. 

[4]  The  learned  referee  has  awarded  Mr.  Taylor,  one  member  of  tbe  com- 
mittee, an  extra  allowance  of  $22,500,  and  Mrs.  Wallace  an  extra  allowance 
of  $12,500,  on  the  ground  that  they  rendered  extraordinary  and  unusual 
services  in  excess  of  the  ordinary  duties  of  an  executor  or  administrator.  The 
Interests  of  an  infant  six  years  of  age  being  involved,  and  tbe  sum  of  $60,000 
having  been  spent  In  counsel  fees,  much  as  I  dislike  to  sabstltute  my  judg- 
ment for  that  of  the  learned  referee,  I  do  not  feel  jmtlfled  in  allowing  $35,000 
additUmal  fees  out  of  this  estate.  It  Is  true  that  a  very  difficult  sitaatlon 
confronted  Mrs.  Wallace,  and  that  both  Hrs.  Wallace  and  her  relative,  Hr. 
Taylor,  handled  tbe  situation  with  great  Judgment  and  skill  and  achieved  a 
fine  result  for  tbe  Infant.  It  must  not  be  lost  sight  of  ttiat  tbe  services  of 
skilled  counsel,  who  were  liberally  paid,  must  have  been  an  important  con- 
tributing factor.  What  Mrs.  Wallace  did,  both  for  the  incompetent  and  the 
Interests  of  her  Infant  daughter,  was  that  which  duty  and  natural  love  and 
affection  dictated.  Her  own  personal  Interests  were  also  affected  and  served 
by  her  vigilance  and  work.  While  this  is  all  deserving  of  commendation.  It 
should  not.  In  my  opinion,  be  made  tbe  basis  of  an  extra  allowance  from  the 
infant's  estate.  T^e  case  of  Mr.  Taylor  Is  different,  because  <^  the  business 
e^erience  and  judgment  that  he  brought  to  his  duties  and  the  time  that  he 
devoted  to  the  matter.  In  view  of  all  the  circumstances,  it  seems  to  me  that 
an  allowance  of  $15,000  to  Mr.  O^ylor  is  liberal,  and  at  the  same  time  not 
excessive. 

With  these  modifications  tbe  report  Is  confirmed. 


Argued  before  (XARKE,  P.  J.,  and  SCOTT,  DOWLING,  SMITH, 
and  PAGE,  JJ. 

Nathan  Burkan,  of  New  York  City,  for  appellants. 

PER  CURIAM.  Order  affirmed,  with  $10  costs  and  disbursements, 
on  opinion  of  Sheam,  J.   Order  filed. 
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BECKETT  et  aL  T.  PFAEFFLB^ 


(Supreme  Goort,  An>eUate  Term,  Ftnt  Department  Febnmry  14,  1916.) 
L  Civil  Rights  i^14 — Colobkd  Pbbsohb— Bestaubaht— Bsfusal  to  Sebvk 

— EVIDENOK. 

Plaintiffs,  colored  persons,  entered  defendant's  restaurant  and  ordered 
tea  and  cake,  for  wblch  the  waitress  demanded  50  cents,  which  plain- 
tUTs  agreed  to  pay.  After  waiting  some  20  minutes  without  being  served, 
plalnuas  left  the  restaurant  There  was  no  bill  of  fare  used  in  the 
restaurant,  and  the  waitress  testified  that  the  prices  charged  were  those 
fixed  by  def^dant,  and  were  the  same  to  all  customers  alike;  that  she 
did  not  refuse  plaintiffs,  and  that  the  delay  was  caused  by  the  fact  that  It 
took  some  time  to  make  the  tea  and  to  attend  to  other  matters.  Plain- 
tlCts  admitted  that  the  waitress  did  not  refuse  to  serve  them,  but  simply 
did  not  bring  the  food.  Seld,  that  such  evidence  was  Insufficlrat  to 
show  that  any  discrimination  was  practiced  against  plalntltCs  by  reason 
of  th^  color,  In  violation  of  Oivil  Bights  Law  (Constd.  Laws,  o.  6)  f  4<^ 
providing  for  equal  privileges  Ui  places  of  pnbUe  aeoonunodatton, 

[Ed.  Note.— For  other  cases,  see  OlvU  Bights,  Gent  Dig.  H  11.  32;  Dea 
Dig.  «s»14.] 

2.  dm*  Bights  ^»14 — ^Evidbitcb. 

Hie  Oivil  lUghts  Law,  being  penal  In  Its  nature,  reqnires  cflear  and  con- 
vincing evidence  of  Its  violation,  and  its  violation  cannot  be  Inferred. 

[isa.  Note.— For  other  cases,  see  QvU  Bights.  Cent  Dig.  H  11«  I>ec. 
Dig.  «=3l4.1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Actions  by  Harriet  Beckett  and  by  Frances  Johnson,  against  Otto 
Pfacffle.  From  judgments  for  plaintiffs,  defendant  appeals.  Reversed. 

Argued  January  term,  1916,  before  GUY,  BIJUR,  and  GA  VE- 
GAN, JJ. 

Louis  Levy,  of  New  York  City,  for  appellant. 
Samuel  A.  Singerman,  of  New  York  City  (Hyman  Orlean,  of  New 
York  City,  of  counsel),  for  respondents. 

PER  CURIAM.  The  actions  were  to  recover  for  a  violation  of 
section  40  of  the  Civil  Rights  Law  of  the  state  of  New  York.  Plain- 
tiffs testified  that  th^  went  into  defendant's  restaurant,  ordered  some 
tea,  coffee,  and  charlotte  russe,  and  were  informed  by  the  waitress 
that  there  were  no  diarlotte  russes  left.  Thereupon  plaintiffs  ordered 
tea  and  cake  instead.  The  waitress  demanded  50  cents,  which  plaintiffs 
agreed  to  pay. 

[1,2]  From  plaintiffs'  testimony  nothing  appears  to  have  been 
done  towards  serving  plaintiffs,  who,  after  waiting  some  20  minutes, 
left  the  restaurant,  without,  however,  making  any  protest  or  asking  any 
explanation.  No  reason  was  advanced  by  plaintiffs  why  they  were 
not  served,  except  their  own  inference,  drawn  from  the  fact  they 
were  colored  persons  and  the  alleged  unreasonable  lapse  of  time. 
Hiere  was  some  testimony  to  the  effect  that,  when  plaintiffs  demurred 
to  what  they  considered  an  exorbitant  charge,  the  waitress  said  that 
it  was  the  boss'  orders.   In  answer  to  the  court* s  question,  however, 
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the  plaintiff  Beckett  testified  that  the  waitress  did  not  refuse  to  serve 
plaintiffs,  but  that  she  simply  did  not  bring  the  food. 

The  waitress,  called  in  defendant's  behalf,  testified  that  she  did  not 
refuse  to  serve  plaintiffs,  and  explained  the  delay  by  the  fact  that  it 
took  some  time  to  make  the  tea  and  attend  to  other  matters.  When 
she  informed  plaintiffs  that  the  charge  was  50  cents,  they  declined  to 
pay,  stating  in  substance  that  they  would  not  pay  so  much  *'in  such 
a  dump  place."  Then,  after  waiting  for  some  time,  plaintiffs  left  the 
restaurant.  The  uncontradicted  testimony  is  therefore  to  the  effect 
that  at  no  time  did  defendant's  waitress  refuse  to  serve  plaintiffs,  and 
unless  a  refusal  can  be  inferred  from  the  amount  of  the  charge  and 
the  length  of  time  plaintiffs  waited  the  judgment  should  be  reversed. 

There  was  no  bill  of  fare  used  in  the  restaurant,  and  the  waitress 
testified  that  the  prices  charged  the  plaintiffs  were  those  fixed  by  the 
defendant,  and  were  the  same  as  charged  to  all  customers  alike.  The 
statute  is  penal  in  its  nature,  and  evidence  of  its  violation  should  be 
clear  and  convincing,  and  the  violatioi  must  not  be  inferred.  Burke 
V.  Bosso,  180  N.  Y.  431-434,  73  N.  E.  58,  105  Am.  St.  Rep.  762.  A 
careful  examination  of  the  evidence  in  the  present  case  falls  short  of 
convincing  us  that  there  was  a  refusal  to  serve  plaintiffs,  or  that  any 
discrimination  was  practiced  against  plaintiffs  by  reason  of  their  color. 
The  uncontradicted  testimony  is  that  defendant  instructed  the  waitress 
not  to  discriminate  against  any  person.  Defendant  was  not  personally 
present  while  the  plaintiffs  were  in  the  restaurant,  and  did  not  know 
of  the  waitress'  alleged  refusal  to  serve  plaintiffs. 

Judgments  reversed,  and  a  new  trial  ordered,  with  $15  costs  in  each 
case  to  the  appellant  to  abide  the  event 


In  le  DICKINSON. 
(Supreme  Court,  Appellate  Division.    Blrst  Department,   rebruary  4,  1916.) 

1.  Assignments  fob  Benefit  of  Cbeditobs  ^=»176 — ^Asskts — Shabes  of  Stock. 

Where  a  firm  of  brokers,  at  the  time  of  their  asslgoment  for  the  benefit 
of  creditors,  held  for  a  customer,  and  as  security  for  any  balance  of  ac- 
count owing  to  them,  certain  shares  of  stock,  the  customer,  Identlf  jiug  the 
ceitlflcates  as  belonging  to  him.  Id  the  absence  of  any  other  claim,  was 
entitled  to  Its  return,  on  payment  of  the  balance  of  bis  account. 

[Ed.  Note. — For  other  cases,  see  Assignments  for  Benefit  of  Creditors, 
Cent.  Dig.  §S  513-522,  547;  Dec.  Dig.  ^176.] 

2.  Bkokebs  <c=»31 — SrocKnBOKEBs — Puhchabb  or  Customer's  Stock — Effect. 

Where  a  stockbroker,  upou  a  customer's  order  to  sell  stock,  sells  fbe 
stock  to  himself,  the  transaction  Is  Told. 

[Ed.  Note.~For  other  cases,  see  Brokers,  Cent.  Dig.  t  24;  Dec.  Dig. 
^31.1 

3.  Bboksbs  ®=»35 — Stockbsoeebs — Sale  of  Customer's  Stock — Conversion. 

A  stockbroker,  who,  after  a  customer's  notice  to  cancel  his  order  to 
sell  8to(^  which  had  not  then  been  sold,  led  the  customer  to  believe  that 
bis  order  to  sell  had  been  executed,  and  confirmed  that  t>eltef  by  mailing 
a  false  report  of  the  sale,  by  such  subsequent  sale  converted  the  stock. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent  Dig.  |  27 ;  Dec.  Dig. 
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L  Bkosebs  «s»30~Stocebkokxbs — Convebsioit  of  OnaroMKB'B  Stooe — ^Rati- 

nCATIOIT. 

In  such  case,  where-  the  customer  was  led  by  the  false  representation 
of  the  broker  and  his  false  report  to  believe  that  the  stock  had  been  sold 
before  the  order  to  sell  had  been  canceled,  such  aaiulescence  was  not  a 
n^fication,  and  there  could  be  no*  ratification  of  the  sale  until  the  cus- 
tomer discovered  that  it  was  unauthorized. 

[Ed.  Note.— Ft>r  other  cases,  see  Brokers,  Oeat.  Dig.  H  2d,  80;  Dec 
Dig.  «=5>36.1 

S.  Bbokebs  «»30 — Unauthobized  Sau  or  Stock— Eftbct. 

A  broker's  sale  of  stock,  not  made  pursuant  to  tUs  customer's  instruction, 
was  not  binding  upon  the  customer. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  |  28;  Dec;  Dig. 


&  Action  «b»28 — Stockbbokebs — Convebsion  of  Gustoum's  Stock — ^Wait- 

KB. 

A  castomer,  whose  broker  had  converted  his  stock  by  means  of  a  sale 
SQbseqaent  to  the  customer's  cancellation  of  his  order  to  sell,  m^lt  waive 
the  tort  and  assert  his  damages  as  for  a  breach  of  contract 

[Ed.  Note.— IV)r  other  casra,  see  Action,  Cent.  Dig.  |S  196-215;  Dec. 
Dig.  «»28.] 

7.  Bbokxbs  «»38— Sale  of  Stock — Bbbach  or  Contbact — Daicaqbs. 

In  a  cQstomer's  action  of  contract  for  damages  for  Us  broker's  sale 
of  stock  subsequent  to  the  cancellation  of  the  order  to  s^,  the  damages 
were  to  be  determined  by  the  highest  market  price  of  the  stodE  within 
a  reasonable  time  after  the  customer  discoTered  that  the  sale  was  bo  made. 

IE6.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  H  81-36;  Dec. 

Dig.  ^sa] 

&  ASSIONMEMTS  FOB  BkNEFTT  OF  CbEDITOBS  «=»307— DbBTS  PBOVABLI  AOAIRSI 

THE  Estate — Balance  Dtte  on  Stock  Tbansaction. 

Under  Debtor  and  Creditor  Law  (Consol.  Laws,  c.  12)  1 13,  as  amended 
by  Laws  1914,  c  360,  defining  the  debts  which  may  be  proved  against  the 
estate  of  an  assignor  for  the  benefit  of  creditors,  including  a  claim  founded 
upon  an  open  acconnt,  or  up<ai  a  contract  express  or  implied,  a  customer 
of  the  asi^gnor,  a  sbx^broker,  was  entitled  to  set  off  bis  claim  for  dam- 
ages for  the  aadgnor's  breach  of  contract  against  the  genenU  balance 
due  from  him  to  the  assignor. 

[Ed.  Note. — For  other  cases,  see  AsMgnmenbi  for  Benefit  ot  Creditors, 
Gent  Dig.  H  893-^:  Dec.  Dig.  «=»307.] 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  the  general  assignment  for  the  benefit  of  creditors 
by  Charles  H.  Dickinson,  as  sole  surviving  partner  of  Beers  &  Owens, 
to  William  D.  Gaillard.  From  an  order  of  the  Special  Term  (156 
N.  Y.  Supp.  238),  denying  his  motion  for  an  order  requiring  the  as- 
signee of  the  stock  brokerage  copartnership  firm  of  Beers  &  Owens 
to  deliver  to  him  300  shares  of  Interborough  Metropolitan  common 
sto(dc  upon  terms  proposed  by  him,  petitioner,  Edmund  F.  Harding, 
appeals.   Order  reversed,  and  motion  granted. 


Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  SCOTT,  and  PAGE,  JJ. 

John  R.  Dos  Passos,  of  New  York  City,  for  appellant. 
Charles  Capron  Marsh,  of  New  York  City,  for  respondent. 
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LAUGHLIN,  J.  [1]  The  relation  of  customer  and  brokers  existed 
between  appellant  and  the  firm  of  Beers  &  Owens.  At  the  time  of  the 
assignment,  the  brokers  held  for  appellant,  and  as  security  for  any 
balance  of  account  owing  to  them,  300  shares  of  Interborough  Metro- 
politan common  stock.  There  is,  and  can  be,  no  doubt  that  the  peti- 
tioner is  entitled  to  the  return  of  the  stock  on  payment  of  the  balance 
of  account,  for  the  certificates  have  been  identified  as  belonging  to 
petitioner,  and  no  one  else  claims  them.  Gorman  v.  Littlefield,  229 
U.  S.  19,  33  Sup.  Ct.  690,  57  L.  Ed.  1047.  The  sole  question  pre- 
sented by  the  appeal  is:  What  is  the  balance  of  account  owing  by 
appellant,  upon  payment  of  which  he  is  entitled  to  the  return  of  the 
stock  ? 

Appellant  contends  that  such  balance  on  the  9th  day  of  September, 
1915,  when  the  assignment  was  filed,  was  $1,006.95 ;  but  the  court  held 
diat  it  was  $3,806.95,  and  the  order  under  review  directs  the  assignee 
to  deliver  the  stock  upon  payment  of  that  amount  and  interest  thereon 
from  September  9,  1915.  The  correct  debit  balance  of  the  appellant 
with  the  brokers  depends  upon  transactions  concerning  100  shares 
of  common  stock  in  the  AUis-Chalmers  Manufacturing  Company.  Pri- 
or to  the  17th  day  of  July,  1915,  appellant  ordered  the  brokers  to  sell 
100  shares  of  common  stock  in  the  Allis-Chalmers  Manufacturing 
Company  at  $19  per  share  for  his  account.  He  had  the  stock,  and 
intended  to  deliver  it,  if  they  executed  the  order;  but  they  evidently 
supposed  it  was  a  short  sale.  On  the  morning  of  July  17th  he  tele- 
phoned the  brokers,  with  a  view  to  canceling  the  order,  and  so  stated 
to  one  of  them,  and  was  informed  that  it  was  then  above  $20  per  share 
and  was  very  active,  and  that  while  a  report  had  not  been  received  on 
his  order  "it  must  have"  been  executed,  and  he  received  notice  from 
the  brokers  by  mail  th'at  they  had  executed  the  order  and  had  sold 
at  $19  per  share.  Appellant  delivered  50  shares  of  the  stock  to  tiie 
brokers  on  July  19th  and  50  shares  on  August  2d  for  delivery  to 
the  purchaser.  This  stock  was  not  delivered  by  the  brokers  to  any 
customer  in  fulfillment  of  any  sale  made  on  July  17,  1915,  but  was 
delivered  by  them  in  pursuance  of  an  unidentified  subsequent  sale  made 
for  another  customer. 

[2]  It  is  undisputed  that  the  report  of  sale  of  this  stock  the 
brokers  was  false,  and  that  petitioner  did  not  discover  the  truth  until 
September  20,  1915,  and  that,  if  appellant  was  entitled  to  the  benefit 
of  the  market  price  within  a  reasonable  time  thereafter,  the  debit 
balance  should  be  revised  in  accordance  with  his  claim,  for  it  is  con- 
ceded that  September  28,  1915,  was,  as  matter  of  law,  a  reasonable 
time  after  appellant  discovered  the  falsity  of  the  report,  and  that  the 
market  price  of  the  stock  on  that  day  was  $47  per  share.  The  un- 
contradicted evidence  shows  that  only  one  sale  of  100  shares  of  Allis- 
Chalmers  common  stock  was  made  by  the  brokers  to  a  third  par^  on 
July  17,  1915,  and  that  it  was  made  at  $21.50 per  share;  that  the  blot- 
ter kept  by  the  brokers  falsely  showed  two  sales  of  said  stock,  of  100 
shares  each,  one  for  appellant  at  19,  and  the  other  one  for  Barton, 
another  customer,  at  21 ;  that  the  brokers  had  in  their  possession  100 
shares  of  AUis-Chahners  common  owned  by  said  Barton,  who  prior 
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to  the  sale  had  ordered  them  to  sell  it,  and  they  reported  to  him  that 
they  had  sold  it  at  21,  and  they  consummated  tiie  sale  made  by  them 

that  day  by  delivering  his  stock  to  the  purchaser.  The  only  theory 
that  can  arise  on  the  facts  with  respect  to  another  sale  is  that  the 
brokers  sold  the  stock  to  themselves,  and  that  would  be  a  void  trans- 
action. Stiebel  v.  Lissberger,  166  App.  Div.  164,  151  N.  Y.  Supp.  822. 

[3, 4]  The  learned  justice  at  -Special  Term  ruled  in  effect  that,  since 
appellant  authorized  the  brokers  to  sell  at  19,  he  was  only  entitled 
to  an  offset  on  the  basis  of  that  vahiation.  That  view,  I  think,  is  erro- 
neous. When  appellant  notified  the  brokers  on  Saturday,  July  17, 
1915,  that  he  wished  to  cancel  the  order,  the  stock  had  not  been  sold; 
but  tiiey  led  him  to  believe  that  his  order  to  sell  at  19  had  been  exe- 
cuted, and  tiiey  con6rmed  that  belief  by  mailing  a  false  report  of  the 
sale  which  he  received  on  Monday.  Not  having  executed  his  order  to 
sell  at  19, -until  after  they  knew  he  desired  to  cancel  it,  the  subsequent 
sale  was  a  conversion,  for  which  he  could  recover,  unless  he  ratified 
the  unautiiorized  act  of  his  brokers  in  making  the  sale  without  au- 
thority, in  which  case  they  would  be  accountable  to  him  for  the  price 
at  which  they  actually  sold  it,  and  then  it  would  be  necessary  to  de- 
teraiine  that  question.   But  that  is  not  necessary,  for  there  is  no  evi- 
dence of  ratification.   He  was  led  by  the  false  representations  of  the 
brokers  to  acquiesce  in  the  sale,  but  that  was  not  a  ratification,  for  by 
falsely  reporting  that  they  had  sold  the  stock  before  he  canceled  the 
order  he  was  justified  in  believing  that  such  was  the  fact.  There  could, 
therefore,  be  no  ratification  of  the  unauthorized  sale,  until  he  discov- 
ered that  it  was  made  at  a  time  when  the  brokera  were  not  authorized 
to  sell. 

[6-7]  The  sale,  not  having  been  made  pursuant  to  his  instructions, 
Jfis  not  binding  upon  him  (Wright  v.  Bank  of  Metropolis,  110  N.  Y. 

18  N.  E.  79,  1  L.  R.  A.  289,  6  Am.  St.  Rep.  356;  Day  v.  Holmes, 
103  Alass.  306) ;  and  whether  he  proceeded  gainst  the  brokers  for  the 
^version,  or  waived  the  tort,  as  here,  and  asserted  his  damages  as 
at  breach  of  contract,  the  damages  are  to  be  determined  by  the 
highest  market  price  of  the  stock  within  a  reasonable  time  after  he 
discovered  that  the  sale  was  made  after  he  had  canceled  the  authority 
5*  *he  brokers  to  sell.  Steams  v.  Marsh,  4  Denio,  227,  47  Am.  Dec. 
«S  ;  Baker  v.  Drake,  53  N.  Y.  211-213.  13  Am.  Rep;  507;  Wright  v. 
^"ilc  of  Metropolis,  supra ;  Minor  v.  Beveridge,  141  N.  Y.  399-403, 
*  M.  E.  404,  38  Am.  St.  Rep.  804;  Burhom  v.  Lockwood,  71  App. 
^'■v.  :301-3O3,  75  N.  Y.  Supp.  828,  and  cases  cited ;  Barber  v.  EUing- 
137  App.  Div.  704-713,  122  N.  Y.  Supp.  369;  Des  Jardins  v. 
^'^t'^Wdn,  142  App,  Div.  845,  127  N.  Y.  Supp.  504. 

3  We  agree  with  the  learned  court  at  Special  Term  that  appellant 
entitled  to  set  off  his  claim  for  damages  for  the  breach  of  the 
act  against  the  general  balance  owing  by  him  to  the  brokers.  Debt- 
^«\d  Creditor  Law,  §  13,  as  amended  by  chapter  360,  Laws  of  1914. 
slso  Wood  v.  Fish,  215  N.  Y.  238-239,  109  N.  E.  177.   But,  for 
feasons  herein  stated,  a  wrong  rule  of  damages  was  applied,  evi- 
^tjy  on  the  erroneous  theory  that  the  customer  should  have  repur- 
^-^sed  the  stock.   Burhom  v.  Lodcwood,  supra,  71  App.  Div.  304, 
1^.  Y.  Supp.  828. 
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It  follows,  therefore,  that  the  order  should  be  reversed,  with  $10  costs 
and  disbursements,  and  motion  granted  as  prayed  for,  by  requiring  the 
assignee  to  deliver  the  stock  on  payment  of  $1,006.95,  together  with 
interest  thereon  from  the  9th  day  of  September,  1915.  Settle  order 
on  notice  All  concur. 


PAUL  ARMSTKONG  CO.  T.  UAJE8TIG  MOTION  PICTURE  GO. 
(City  Court  of  New  York,  Trial  Term.  December,  1916.) 

COUPBOIUBE  AND  SSITLEICENT  — WBimTO — ^ATTOSiniTS — BULE  OF  PBAO- 

Plaintiff  company,  through  Its  vice  presldeut  and  attorney  herein,  en- 
tered Into  an  arrangement  with  defendant  through  its  agent  In  fact  and 
attorney  herein,  by  which  defendant  acquired  the  film  rights  for  two 
plays,  and  thereafter  plaintiff  notified  defendant  of  its  cancellation  under 
the  arrangement,  and  brought  an  action  In  the  Supreme  Court  for  an  In- 
junction, and  plaintiff  and  defendant,  through  their  attorneys,  reached  an 
agreement  by  which  defendant  was  to  pay  plalutUt  $1,000  for  an  extension 
of  lime,  and  the  written  agreement  was  signed  by  defendant's  officers  and 
In  behalf  of  plaintiff,  but,  before  (<efendant*B  attorney  delivered  the  cbeclE» 
defendant  refused  to  carry  out  the  agreement,  and  the  parties,  through  their 
attorneys,  agreed  that  the  Injunction  should  be  discontinued,  which  was  sub- 
sequently done  and  defendant  stlU  refused  to  deliver  the  check.  General 
Rules  of  Practice  rule  11,  provides  that  no  private  agreement  or  consent 
between  the.  parties  or  their  attorneys  In  respect  to  proceedings  In  the 
cause  shall  be  binding,  unless  reduced  to  the  form  of  an  order  by  consent, 
or  unless  evidenced  by  writing  subscribed  by  the  party  charged  or  bis 
counsel.  Held,  In  an  action  to  recover  the  $1,000,  that  the  rule  was  no 
bar  to  the  enforcement  of  an  oral  contract  between  the  prlnclpnls  or  their 
authorized  agents  in  fact,  even  thougb  aucb  adjustment  might  effect  a 
pending  court  proceeding  Involving  part  of  the  matters  in  controversy,  so 
that  the  verdict  against  defendant  would  not  be  set  aside  because  the 
promise  to  pay  tliat  amount  was  not  In  writing. 

[Ed.  Note. — For  other  cases,  see  Compromise  and  Settlement,  Cent  Dig. 
H  10-16;  Dec.  Dig.  «s>6.] 

Action  by  the  Paul  Armstrong  Company  against  the  Majestic  Mo- 
tion Picture  Company  on  an  oral  agreement  between  the  parties  re- 
specting scenario  rights  in  certain  plays  owned  or  controlled  by  the 
plaintiff.  Verdict  for  plaintiff  for  $1,095.  Motion  to  set  aside  the 
verdict  and  for  a  new  trial  denied. 

Phelan  Beale,  of  New  York  City,  for  plaintiff. 

Seligsberg  &  Lewis,  of  New  York  City  (Clarence  M.  Lewis  and 
Walter  N.  Seligsberg,  both  of  New  York  City,  of  counsel),  for  de- 
fendant. 

RANSOM,  J.  By  the  jury's  unhesitant  award,  under  the  law  of 
the  case  as  laid  down  by  the  learned  Appellate  Term  (90  Misc.  Rep. 
691,  154  N.  Y.  Supp.  127,  reversing  87  Misc.  Rep.  141,  149  N.  Y. 
Supp.  1039),  the  plaintiff  has  received  a  verdict  for  the  sum  of  $1,000 
and  interest,  payable  by  the  terms  of  an  oral  agreement  entered  into 
on  March  17,  1914,  between  the  plaintiff,  Paul  Armstrong  Company, 
through  Phelan  Beale,  its  vice  president,  princip^  stockholder  and 
active  executive,  and  the  defendant.  Majestic  Motion  Picture  Company, 
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actii^  through  Walter  N.  Seligsberg,  its  agent  in  fact,  cx>nducting 
all  of  the  business  transactions  between  the  parties,  including  those 
to  which  the  agreement  of  March  17th  related. 

The  defendant  contends  that  I  must  set  the  verdict  aside,  for  the 
reason  that  Beale  and  Seligsberg  are  members  of  the  bar,  that  prior 
to  March  17,  1914,  a  part  of  the  buaness  matters  dealt  witii  by  the 
agreement  of  that  date  had  become  the  basis  of  a  Supreme  Court  ac- 
tion then,  pending,  that  Beale  was  already  the  attorney  of  record  for 
the  present  plaintiff  in  that  action,  and  Seligsberg  was  a  member  of 
a  law  firm  which  had  regularly  represented  the  defendant  and  be- 
came attorneys  of  record  for  the  present  defendant  in  the  Supreme 
Court  action  a  few  days  subsequent  to  March  17th,  that  by  reason  of 
the  business  adjustments  effected  by  the  oral  agreement  of  March 
17th  certain  steps  were  required  to  be  taken  in  and  regarding  the 
Supreme  Court  action,  and  that  accordingly  the  promise  to  pay  the 
$1,000  is  unenforceable  by  virtue  of  rule  11  of  the  General  Rules  of 
Practice,  which  provides  that : 

"No  private  agreemetit  or  consent  between  tbe  parties  or  their  attorneys,  in 
respect  ,  to  the  proceedings  In  a  cause,  shall  be  binding,  unless  the  same  shall 
have  be^  reduced  to  the  form  of  an  order  by  consent,  and  entered,  or  unless 
the  evidence  thereof  shall  be  In  writing,  subscribed  by  the  party  against 
whom  the  same  shall  be  alleged,  or  by  his  attorney  or  connsel." 

This  motion  I  am  constrained  to  deny,  because  neither  the  purpose 
nor  the  letter  of  the  salutary  rule  just  quoted  can  be  regarded  as 
relieving  the  defendant  from  paying  the  sum  agreed.  Beale  and 
Seligsberg  were  members  of  the  bar,  but  their  business  connection 
with  the  affairs  of  their  respective  companies  seems  to  have  been 
close  and  continuous.  The  plaintiff  corporation  controlled  the  scenario 
rights  of  two  of  Paul  Armstrong's  dramas,  "The  Romance  of  the 
Underworld"  and  "The  Escape."  The  defendant  wished  to  produce 
these  as  moving  picture  plays.  Armstrong  and  Beale  were  unwilling 
to  deal  with  the  defendant's  president ;  for  personal  reasons,  Beale 
was  willing  to  deal  with  Seligsberg.  Contracts  were  accordingly  con- 
summated, on  November  14,  1913,  under  which  the  defendant  ac- 
quired the  film  rights  for  the  two  plays,  on  agreement  to  produce 
them  before  February  1,  1914,  with  a  reservation  of  right  to  tiic  plain- 
tiff to  cancel  the  arrangement  by  giving  notice,  should  the  defend- 
ant fail  to  put  the  films  on  exhibition  by  the  date  specified.  The  man- 
uscripts were  delivered;  "The  Escape"  was  partially  "filmed"  at  the 
defendant's  California  studio ;  the  plaintiff  held  in  abeyance,  as  agreed, 
the  use  of  Paul  Armstrong's  name  in  connection  with  other  scenarios ; 
but  the  defendant  failed  to  produce  either  play  by  February  1st,  al- 
though the  illness  of  Miss  Blanche  Sweet  of  the  producing  company 
had  perhaps  reasonably  excused  the  noncompletion  of  "The  Escape." 
In  all  the  transactions  between  the  two  companies,  Seligsberg  had 
acted  for  the  defendant,  and  the  issue  of  his  authority,  as  agent  in 
fact,  to  bind  the  defendant  with  respect  to  what  took  place  on  March 
17,  1914,  was  correctly  determined  by  the  jury. 

On  or  about  February  5th,  the  plaintiff  served  notices  of  cancella- 
tion of  the  contracts  as  to  both  plays.  Further  negotiations  with  Seligs- 
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berg  failed  to  bring  matters  to  any  satisfactory  basis,  and  on  March 
10,  1914,  the  plaintiff,  as  a  means  of  bringing  matters  to  a  head,  in- 
stituted the  Supreme  Court  action,  in  which  both  temporary  and  per- 
manent injunction  was  asked,  to  prevent  the  defendant  from  going 
ahead  in  any  respect  with  the  "Romance  of  the  Underworld,"  to  which 
alone  the  action  related.  The  motion  for  an  injunction  pendente  lite 
was  placed  upon  the  Special  Term  calendar  for  March  20th,  and  the 
defendant  was  required  to  serve  its  replying  affidavts,  if  any,  by  March 
15th.  Conferences  between  Beale  and  Seligsberg  followed,  at  which 
the  latter  made  efforts  to  reach  a  satisfactory  business  adjustment  of 
all  matters  in  controversy,  on  a  basis  of  compensating  tiie  plaintiff 
for  its  loss  through  the  default  to  date  and  securing  further  time  for 
the  defendant  on  both  films.  At  length  an  agreement  was  reached, 
on  March  17th,  by  which  the  defendant  agreed  to  pay  immediately 
the  $1,000  now  in  suit,  and  received  a  substantial  extension  of  time 
on  both  films  and  cm  Armstrong's  abstention  from  vending  his  name 
in  connection  with  other  scenarios.  It  was  thereafter  proposed  to  re- 
duce this  adjustment  to  writing,  and  the  $1,000  check  was  meanwhile 
given  to  Seligsberg,  and  the  written  memorandum  was  signed  by  the 
defendant's  officers,  as  well  as  in  behalf  of  the  plaintiff;  but  before 
Seligsberg  delivered  it  and  the  check,  on  March  20th,  the  defendant 
changed  its  mind  and  forbid  Seligsberg  to  deliver  either  the  check  or 
the  signed  memorandimi,  or  to  carry  out  his  agreement  of  March  17th. 

In  connection  with  or  in  consequence  of  this  settlement  of  all  the 
controversies  between  their  respective  principals,  Beale  and  Seligs- 
berg had  agreed  that  the  injunction  proceeding  as  to  the  "Romance 
of  the  Underworld"  should  be  permitted  to  lapse,  that  the  plaintiff 
would  send  no  one  to  court  on  March  20th  and  the  defendant  might 
have  the  motion  marked  off  the  calendar,  and  that  the  Supreme  Court 
action,  which  had  served  its  purpose  in  bringing  matters  to  a  head, 
should  be  discontinued.  All  this  was  subsequeijUy  carried  out.  The 
action  was  discontinued,  under  a  stipulation  duly  signed  by  counsel  for 
both  parties ;  the  injunction  motion  was  marked  off  the  calendar  on 
the  morning  of  the  20th,  by  a  representative  of  Seligsberg's  law  firm ; 
but  at  1  o'cock  cm  that  day  Seligsberg  informed  Beale  that  the  former's 
principals  had  instructed  him  not  to  deliver  the  check  called  for  by 
the  agreement  of  March  17th. 

The  action  at  bar  does  not  seek  to  compel  performance  of  an  oral 
consent  or  stipulation  as  to  proceedings  in  any  court;  it  does  not  hinge 
upon  any  question  involving  such  an  oral  consent  or  stipulation.  RuJe 
11  contains  nothing  to  balk  the  enforcement  of  the  agreement  in  suit 
The  issue  here  is  to  an  oral  agreement  to  pay  $1,000,  and  rule  11  is 
not  a  supplement  to  die  statute  of  frauds.  It  is  rather  an  enactment 
of  a  salutary  conception  that,  where  disputes  arise  as  to  what  consents 
or  stipulations  have  been  made  for  the  doing  of  this  or  that  in  a 
pending  action,  the  court  should  not  compel  anything  to  be  done  by 
way  of  proceedings  therein,  which  had  not  been  reduced  to  writing 
and  signed  by  the  party  against  whom  it  is  sought  to  be  enforced  or 
by  his  attorney.  If  Setigs^g  had  asserted  and  Beale  had  denied  that, 
as  attorneys,  they  had  orally  stipulated  to  discontinue  the  action  on 
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payment  of  $1,000,  which  Seligsberg's  clients  were  willing  to  pay,  rule 
11  would  properly  relieve  the  court  of  the  necessity  of  deciding  the 
issue  of  veracity  between  men  who  had  acted  as  officers  of  the  court, 
and  discontinuance  of  the  action  would  not  be  compelled,  by  suit  or 
otherwise 

The  rule  interposes  no  bar,  however,  to  the  enforceability  of  an  oral 
agreement  between  principals  or  their  authorized  agents  in  fact,  for 
the  adjustment  of  business  controversies,  even  though  that  adjustment 
may  have  an  effect  upon  the  outcome  or  pendency  of  a  court  proceed- 
ing involving  part  of  the  matters  in  controversy.  Particularly  has  the 
rule  no  bearing  where  aU  the  court  proceedings  possibly  contemplated 
(by  the  agreement  have  been  duly  taken,  in  entire  good  faith,  by  the 
party  who  seeks  to  hold  the  other  to  performance  of  the  terms  of 
the  adjustment,  after  that  other  has  had  the  full  benefit  of  the  steps 
taken,  in  the  action  and  otherwise,  pursuant  to  the  agreement.  The 
action  was  discontinued  under  a  written  stipulation  mutually  signed ; 
a  stipulation  for  the  entry  of  an  order  of  discontinuance  without 
notice  was  duly  signed  by  the  plaintiff's  attorney  and  sent  to  Seligs- 
berg  on  March  17th ;  the  dismissal  of  the  injunction  motion  was  per- 
mitted in  reliance  on  Seligsberg's  reiterated  assurances;  no  phase 
of  the  business  adjustment  of  March  17th  called  for  or  affected  any 
other  "proceedings  in  a  cause";  Seligsberg  and  his  principals  may 
not  now  shield  themselves  behind  rule  1 1  and  complain  that  this  n^e 
required  the  whole  agreement  of  March  17th,  including  the  promise 
to  pay  the  $1,000,  to  be  in  writing. 

A  procedural  rule  such  as  this  should  be  construed  and  applied  as 
sword  of  justice,  rather  than  shield  of  injustice.  Examination  of  deci- 
sions in  which  rule  1 1  has  been  construed  discloses  nothing  at  variance 
with  the  above-stated  view  of  its  scope  and  applicability.  Smith  v.  Bach, 
82  App,  Div.  608, 81  N.  Y.  Supp.  1057;  Swecker  v.  Levine,  135  App. 
Div.  432,  120  N,  Y.  Supp.  425;  Schwemberg  v.  Altman.  131  App. 
Div.  797,  116  N.  Y.  Supp.  318;  Mutual  Life  Insurance  Co.  v.  O'Don- 
nell,  146  N.  Y.  275,  40  N.  E.  787,  48  Am.  St.  Rep.  796;  Connell  v. 
Stalker,  21  Misc.  Rep.  609,  48  N.  Y.  Supp.  77;  Friedland  v.  Com- 
monwealth Fire  Ins.  Co.,  136  App.  Div.  6,  120  N.  Y.  Supp.  126; 
Lauck  V.  Gorman,  85  Misc.  Rep.  491,  148  N.  Y.  Supp.  933 ;  Bradford 
V.  Downs,  25  App.  Div.  581,  49  N.  Y.  Supp.  521 ;  Empire  State  Pick- 
ling Co.  V.  Pfister,  80  Misc.  Rep.  162,  141  N.  Y.  Supp.  817;  Kennedy 
V,  Jarvis,  126  App.  Div.  551, 110  N.  Y.  Supp.  894;  People  v.  Stephens, 
52  N.  Y.  306;  Gaillard  v.  Smart,  6  Cow.  385;  Turner  v.  Burrows,  1 
Hill,  627;  Montgomery  v.  Ellis,  6  How.  Prac.  326. 

The  motion  to  set  aside  the  verdict  is  denied.  The  defendant  may 
have  10  day^'  stay  of  execution  and  30  days  within  which  tp  make  a 
case  on  appeal.   Submit  order  on  one  day's  notice. 
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BLBCHNEB  T.  KRASEB. 


(Bronx  County  Court   February  7,  1916.) 


1.  LiBEi.  AND  Slandeb  <8=»7 — ^Actionable  Woeds — "Firebuo." 

A  statement  tbat  plaintiff  was  a  firebug,  over  the  objection  that  It  did 
not  Impute  that  plaintiff  was  gnllty  of  arson  or  of  any  other  speclflc  crime, 
was  actionable  per  se,  as  the  term  "firebug"  Is  a  popular  phrase  referring 
to  persons  gnllty  of  the  crime  of  arson,  and  Implied  to  the  aTerage  mind 
<me  who  bad  committed  the  crime  of  arson,  and  is  commonly  understood 
to  mean  an  incendiary  or  pyromanlac,  so  ttiat  it  would  be  understood  au 
charging  a  crime. 

[Ed.  Note.— For  other  cases,  see  libel  and  Slander.  Cent.  T^g.  II 17-78; 
Dec.  Dig.  «=»7.] 

2.  LiBEi.  AND  Slandeb  9=9lO — Consxbuction  op  Wobds. 

Alleged  slanderous  words  must  be  construed  according  to  tbelr  common 
and  natural  meaning,  and  not  In  a  sense  favorable  to  tbe  defendant- 

|£d.  Note.— For  other  cases,  seu  libel  and  Slander,  Oent  Dig.  {|  88,  88; 
Dec.  Dig.  ^18.] 

3.  Libbl  and  Slandeb  €=s>101 — Bubden  of  Pboof — Conbtruotion. 

Plaintiff,  In  an  action  for  slander,  does  not  carry  the  burden  of  sbowinf 
that  slanderous  words  are  not  susceptible  of  an  Innocent  construction. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  §§  150, 
273,  275-2«0;  Dec.  Dig.  «8==>101.I 

Action  by  Frederick  Blechner  against  Stephen  Kraser.  Motion  for 
judgment  on  the  pleadings  granted,  with  leave  to  defendant  to  serve 

answer. 

Druce  &  Piatt,  for  plaintiff. 

CMiver  E.  Davis,  of  New  York  City,  for  defendant 

GIBBS,  J.  [1,  2]  This  is  a  motion  for  judgment  on  the  pleadings, 
raised  by  demurrer  to  the  plaintiff's  complaint  herein.  The  action  is 
in  slander;  the  plaintiff  charging  the  defendant  with  having  called 
him,  among  other  things,  a  "firebug."  The  defendant  argues  that  the 
term  "firebug"  is  not  actionable  per  se,  because  it  does  not  impute  that 
the  plaintiff  is  guilty  of  arson,  nor  of  any  other  specific  crime.  I  am 
constrained  to  disagree  with  the  defendant's  contention  (which  is  die 
only  serious  question  raised  on  the  demurrer),  as  the  word  "firebug" 
has  a  very  well-defined  and  commonly  accepted  meaning.  The  term 
"firebug"  was  coined  as  a  popular  phrase  referring  to  persons  guilty 
of  the  crime  of  arson,  about  20  years  ago,  and  since  then  reference  to 
any  person  as  a  "firebug"  has  implied,  in  the  average  mind,  that  that 
person  referred  to  is  one  who  has  committed  the  crime  of  arson,  im- 
plying that  he  had  maliciously  burned  the  house  or  apartment  of  an- 
other. So  well  ingrafted  is  the  term  in  the  popular  mind  that  Webster's 
New  International  Dictionary  (Merriam's  Series,  1913)  defines  "fire- 
bug" as  an  incendiary  or  pyromaniac.  Alleged  slanderous  words  must 
be  construed  according  to  their  common  and  natural  meaning,  and  not 
in  a  sense  favorable  to  defendant. 

[3]  It  is  not  a  question  of  what  was  in  the  defendant's  mind,  but 
what  was  the  natural  import  of  the  words  used,  and  what  impression 

€»For  oUier  casw  see  same  topic  &  KEY-NUMBER  in  a^l  K«7-NuiDl>«r«d  Diswta  ft  Iiul«x» 
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did  those  words  convey  to  the  ordinary  mind?  The  courts  are  not 
required  to  strain  in  the  direction  of  finding  ambiguity  where  none 
exists,  and  the  plaintiff  in  a  slander  action  does  not  carry  the  burden 
tiiat  slanderous  words  used  are  not  susceptible  of  an  innocent  c<»i- 
stniction.  Perhaps  there  are  persons  in  the  city  of  New  York  so 
unsophisticated  that  they  class  "firebug"  with  "firefly,"  as  suggested 
by  the  learned  counsel  in  his  brief,  but  they  are  undoubtedly  rare  and 
few  m  number.  The  principle  involved  has  been  tersely  stated  in  the 
old  case  of  Miller  v.  Dbnovan,  16  Misc.  Rep.  453,  39  N.  Y.  Supp. 
820: 

"Words  alleged  to  be  libelous  are  to  be  constnied  in  tbe  sense  that  Is  most 
natnral  and  obTlous  and  in  the  sense  that  those  persona  to  whom  tbe  pabUca- 
tton  comes  will  most  llketr  nndttstand  them.** 

This  doctrine  has  been  reiterated  in  the  late  case  of  Dooley  v.  Press 
Publishing  Company,  156  N.  Y.  Supp.  381,  decided  in  the  Appellate 
Division,  Second  Department,  in  December,  1915,  Thomas,  J.,  speak- 
ing for  the  court,  the  headnote  of  which  reads  as  follows  (and  this 
applies  particularly  to  the  point  made  by  the  defendant  that  he  did  not 
charge  the  plaintiff  with  crime) : 

"A  published  article,  chai^ng  that  plaintiff  had  done  something  subject  to 
crlmlQal  prosecution,  was  libelous  per  se,  not  because  it  charged  an  act  punish- 
able as  a  crime,  but  because  It  h^d  plaintiff  up  to  public  omdemuatiou  for 
committing  what  defendant,  wii*d-Hte^iy  or  otherwise,  considered  as  a  crime,  as 
In  sudi  case  the  charge  of  cziminaUty,  and  not  the  legal  accuracy  thereof,  Im- 
parts the  Ubelons  quality,  and  it  is  not  necessary  that  plaintiff  be  able  to 
state  what  olme,  recognized  by  law,  was  Imputed  to  him." 

The  motion  for  judgment  on  the  pleadings  is  therefore  granted,  with 
leave  to  the  defendant  to  serve  an  answer  within  20  days  after  the 
service  and  entry  of  a  copy  of  the  order  herein,  upon  payment  of  $10 
costs.  Submit  order. 


WBSTBBN  NEW  TOEK  WATER  CO.  v.  LAUGHLIN,  Mayor,  et  aL 
(Niagara  Ck)nnt7  Court   February  S,  1916.) 
1  HnRiczPAL  CoBPOBATioNS  «s>996— Taxpatkb*b  Action — STATtrrES— Dm- 

CBGTIONAfiT  AcTS. 

Code  Civ.  Proc.  $  1925  and  General  Municipal  Law  (Consol.  Laws,  a  24) 
i  51,  giving  a  taxpal^er  an  action  In  the  Interests  of  other  taxpayers  to 
enjoin  the  waste  of  public  funds  and  Illegal  official  acts,  and  to  compel 
restitution  of  public  funds  corruptly  or  Illegally  disbursed,  etc.,  0ve  a 
remedy  only  In  cases  where  fraud  or  corrupt  or  lll^al  official  acts  are 
shown,  and  are  not  intended  to  empower  the  courts  to  review  discre- 
tionary action  or  acts  of  public  t)oards  or  officials. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent,  Dig. 
I  a66;  Dec.  Dig.  «=»99e.] 

2.  Waters  and  Watbb  Coitbses  ^»194 — Taxpateb'b  Action — DiaoairnoNAaT 
Action. 

Under  tbe  charter  of  the  city  of  Niagara  Falls  (Laws  1901,  c.  800),  as 
amended  by  Laws  1908,  c.  145,  addbig  sections  590-606,  section  591  oC  which 
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authorizes  the  city  to  engage  In  tarnishing  Its  own  water  supply,  and  sec- 
tion 220,  requiring  the  common  council  to  notify  owners  of  property 
fronting  on  a  street  to  have  connections  with  the  water  nmlns  made  and 
extended  to  the  curb  lines,  and  proTldlng  that  on  the  owners*  default  the 
dty  might  have  the  work  done  at  the  owners*  expense,  the  board  of  water 
commissioners  was  vested  with  discretion  as  to  whether  the  main  In  the 
city's  own  water  system  should  be  laid  in  the  middle  of  a  street,  on  the 
other  side  of  which  plaintiff  water  company,  a  competitor,  had  laid  a 
main,  or  on  one  side  of  the  street  only,  with  service  connections  crossing 
the  street,  or  on  each  side,  so  that  tbe  pavemoit  need  not  be  disturbed, 
and  the  board's  use  of  material,  which  it  had  on  hand,  in  making  some 
private  water  connections  free  of  charge,  so  as  to  secure  those  for  whom 
connections  were  made  as  costomera  for  the  dty,  as  against  plalntllTs 
competition,  were  acta  wltliln  the  board's  discretion,  and  not  subject  to 
Judicial  review. 

[Ed.  Note— For  other  cases,  see  Waters  and  Water  Coursea,  Oent.  Dig. 
S  280;  Dea  Dig.  ®=>194.] 

8.  Municipal  Cokpobations  «=>864 — Muniozfal  Watke  Sttpplt — Ghabteb 

PaOVISIOSS — BoABD  OF  WaTEE  CoUlflSSIOKEBS — CONTBAOTS. 

Niagara  Falls  City  Charter,  S  180,  created  a  board  of  estimate,  and 
required  all  officers,  etc.,  to  furnish  the  mayor  written  estimates  of  the 
expenditures  of  their  offices  for  the  following  fiscal  year,  and  that  the 
board  of  estimate  should  estimate  the  amount  necessary  to  be  raised  by 
taxation  and  submit  to  the  common  council,  and  should  estimate  probable 
revenue  other  than  general  taxes  and  credit  them  to  the  purpose  for  which 
they  were  available;  and  section  181  proTlded  that  the  several  boards 
should  Incur  no  debts  or  expenses  In  excess  of  the  amonnts  allowed  to 
and  provided  for  them,  and  should  enter  into  no  contract  Involving  ex- 
penditure in  excess  of  the  amount  estimated  and  allowed  them,  and  that 
any  such  contract  should  be  void ;  and,  as  amended  by  Lews  190S,  c.  145, 
adding  sections  690-606,  by  section  691  authorized  the  board  of  water  com- 
missioners to  improve  the  city's  plant  and  to  issue  bonds  therefor  when 
authorized  by  the  board  of  estimate,  end  to  prescribe  the  water  rates,  by 
section  597  provided  that  all  moneys  from  water  rates  should  be  placed  to 
the  credit  of  the  water  fund  and  used  only  for  water  purposes,  by  section 
688  required  the  board  to  deliver  to  the  city  treasurer  a  list  of  water 
rates  tea  the  ensuing  six  months,  by  section  601  reqnlred  the  board  to 
report  to  the  common  council,  by  section  602  required  the  board  of  esti- 
mate to  provide  for  payment  of  the  rents  fixed  by  the  board  ct  water 
commissioners,  by  section  603  made  it  the  duty  of  the  water  board  to  es- 
timate the  water  revenues  and  expenses,  and  if  the  revenues  were  In- 
sufficient to  estimate  the  deficiency,  and  made  It  the  duty  of  the  board 
of  estimate  to  assess  such  amount,  by  section  QC^  transferred  the  control 
of  waterworks  from  a  board  of  public  works  to  the  board  of  water 
commissioners,  and  by  section  606  repealed  parts  of  the  act  relating  to 
waterworks.  Held,  that  the  restrictions  of  section  181  related  to  con- 
tracts for  disbursements  from  the  funds  raised-  by  general  taxation,  and 
were  not  applicable  to  the  board  of  water  commissioners  with  respect 
to  the  letting  of  contracts,  when  there  was  a  deficit  in  the  funds  ot  the 
water  board. 

[Ed.  Mote. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig, 

SS  1828-1835 ;  Dec.  Dig.  «=»864.] 

4  MnNiciPAL  CoBPoB&Tions  ^>896— ^AXPATEB'a  Surr — Acts  Rxvibwablc. 
tinder  such  charter,  the  fact  that  the  common  council  anthorlsed  a  trans- 
fer to  the  water  fund  of  the  amount  raised  by  general  taxation  for  that 
fund  -on  account  of  water  rents  for  water  furnished  to  the  dty,  Instead  of 
waiting  nntll  the  following  month,  as  provided  by  section  602,  because 
money  was  due  and  payable  on  January  Ist  for  Interest  on  bonds,  and 
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In  order  to  arold  a  special  meettng  of  tbe  oonuDon  couficU  on  tbat  day, 
was  not  subject  to  Judicial  review,  where  tbe  statute  did  not  prescribe  the 
method  of  bookkeeping  to  he  emidoyed. 

[Ed.  Note.— For  other  case^  wee  Uunldpal  Oorporattcots,  Cent  Dig. 

S  2166 ;  pec  Dig.  «8=999e.] 

Taxpayer's  action  by  the  Western  New  York  Water  Company 
af^inst  William  Laughlin,  individually  and  as  Mayor  of  the  City  of 
Niagara  Falls,  and  members  of  the  Common  0)uncil  and  of  the 
Board  of  Water  Commissioners,  and  certain  contractors,  to  compel 
the  restoration  of  municipal  funds  alleged  to  have  been  illegally  di- 
verted and  expended.   Complaint  dismissed. 

Edward  H.  Lctchworth,  of  Buffalo,  for  plaintiff. 
Furman  G.  Anderson,  Corp.  Counsel,  Morris  Cohn,  Jr.,  and  Augus- 
tus Thibaudeau,  all  of  Niagara  Falls,  for  defendants. 

LAUGHLIN,  J.  This  litigation  is  the  outcome  of  legislation  by 
which,  instead  of  recognizing  that  competition  in  supplying  water  to 
a  mimicipality  and  its  inhabitants  involves,  from  an  economic  stand- 
point, a  great  waste  of  money  in  the  duplication  of  plants  and  mains, 
and  in  serious  inconvenience,  annoyance,  and  injury  to  the  public 
incident  to  the  opening  of  streets  and  the  damage  to  pavements  and 
other  local  improvements  thereby,  and  that  therefore  the  business  is 
in  its  nature  monopolistic,  in  the  sense  that  there  should  be  but  one 
service  corporation  therefor  operating  in  a  given  territory,  with  the 
water  rates  to  be  charged  thereby  regulated  by  law,  and  on  that  theory 
extending  the  franchises  of  the  plaintiff,  a  private  water  corporation, 
with  a  plant,  mains,  and  service  pipes,  duly  et^ged  in  supplying  ar 
large  part  of  the  city  and  its  inhabitants  with  water,  or  requiring  the 
aty  to  acquire  the  plant  and  franchises  of  the  plaintiff,  the  city  has 
been  authorized  to  acquire  the  plant  and  franchises  of  the  i^ntiff 
at  private  sale  or  by  die  exercise  of  the  power  of  eminent  domain 
(section  592,  c.  300,  Laws  1904  added  by  Laws  1908,  c.  1.45,  being 
the  charter  of  the  city  of  Niagara  Falls),  and,  without  doing  either, 
the  city  has  been  vested  with  discretionary  power,  which  it  has  ex- 
ercised to  engage  in  competition  with  the  plaintiff  (Charter,  §  591). 
This  unequal  struggle  accounts  for  the  great  expenditure  of  time 
and  mon^  by  the  plaintiff  in  investigating  the  aty  and  the  board  of 
water  commissioners,  evidently  with  a  view  to  embarrassing  the 
mimicipality  with  respect  to  letting  contracts  for  the  extension  of  its 
water  supply  system  in  competition  with  plaintiff. 

[1]  The  plaintiff,  however,  is  not  appealing  to  the  court  for  pro- 
tection in  its  business  against  its  competitor.  It  comes  here  as  a  tax- 
payer, pursuant  to  the  provisions  of  section  1925  of  the  Code  of  Civil 
Procedisre  and  section  51  of  the  General  Municipal  Law  (Consol.  Laws, 
c.  24^,  in  the  interest  of  all  other  taxpayers  as  well,  complaining  of  the 
public  ofiicers,  and  asking  that  they,  and  the  contractors  to  whom 
they  have  distnirsed  public  funds,  make  restitution,  and  the  decision  of 
the  issues  depends  upon  whether  or  not  the  plaintiff  has  made  out 
a  cause  of  action  on  the  theory  that  these  disbursements  were  legally 
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made.  There  is  no  charge  of  (irruption,  fraud,  or  even  bad  faith, 
and  it  has  not  been  shown  that  the  city  has  sustajned  any  loss  on  ac- 
count of  the  acts  of  which  plaintiflf  complains.  Indeed,  the  learned 
counsel  for  the  plaintiff  recognizes  that  these  disbursements  have  been 
a  financial  benefit  to  the  city,  for  on  the  submission  of  the  case  he 
withdrew  the  demand  that  the  funds  be  restored,  and  only  demands 
judgment  for  a  nominal  sum.  He  insists,  however,  that  he  has  shown 
ill^ality  in  official  acts,  and  that  they  should  be  so  declared  and  em- 
phasized by  a  judgment  against  defendants,  althot%h  not  for  a  sub- 
stantial sum. 

The  remedy  given  by  the  statutory  provisions  under  which  this 

action  is  brought  to  enjoin  waste  of  public  funds  and  illegal  official 
acts,  and  to  compel  restitution  of  public  funds  corruptljr  or  illegally 
disbursed,  is  confined  to  cases  where  fraud  or  corruption  or  illegal 
official  acts  are  shown,  and  it  was  not  intended  to  empower  the  courts 
to  review  discretionary  action  or  acts  of  public  boards  or  officials. 
Knowles  v.  City  of  New  York,  176  N.  Y.  430,  68  N.  E.  860  ;  Talcott 
V.  City  of  Buffalo,  125  N.  Y.  280,  26  N.  E.  263 ;  Dunning  v.  Comity  of 
Orange,  139  App.  Div.  249,  124  N.  Y.  Supp.  107;  Lawson  v.  Lincoln, 
86  App.  Div.  217,  83  N.  Y.  Supp.  667,  affirmed  with  no  opinion  178  N. 
Y.  636,  71  N.  E.  1133.  In  Lawson  v.  Lincoln,  supra,  which  was  a  tax- 
payer's action,  Mr.  Justice  Williams,  of  the  Appellate  Division,  writ- 
ing for  a  unanimous  court,  after  stating  that  the  only  claim  there 
made  was  with  respect  to  the  illegality  of  official  acts,  said : 

"The  objections  raised  are  mer^  technical,  that  the  law  has  not  been 
strictly  complied  with  In  every  st^  taken  by  the  board  ot  educatl{m.  Under 
such  circumstances,  a  court  of  equity  will  not  struggle  to  find  a  way  to  set 
aside  what  has  been  done,  and  to  enjoin  the  continuance  and  completion  of 
the  project  of  furnlablng  the  8dio<A  dlatElct  with  a  new  and  needed  scdiod 
building." 

These  observations  are  applicable  to  the  case  at  bar,  and  the  justifi- 
cation, if  any  there  be,  for  bringing  it,  must  be  found,  not  in  the 
merits,  from  tiie  standpoint  of  a  taxpayer,  of  the  objections  to  the 
particular  things  of  which  complaint  has  been  made,  but  in  the  man- 
ner in  which  the  city  is  pressing  its  campaign  of  business  rivalry  against 
the  plaintiff. 

[2]  It  was  shown  that  the  board  of  water  commissioners  used  ma- 
terial which  they  had  on  hand  in  making  some  private  water  con- 
nections free  of  charge,  and  furnished  the  labor  incident  thereto  at 
the  expense  of  the  city.  The  value  of  the  material  and  the  cost  of  the 
labor  was  only  $34.50.  That  work  was  done  on  account  of  the  compe- 
tition between  the  city  and  the  plaintiff,  and  to  secure  as  customers 
for  the  city  those  for  whom  the  connections  were  made.  It  was  not 
shown  that  this  was  in  violation  of  any  statute.  It  was,  however,  a 
departure  from  the  usual  custom,  and  a  violation  of  a  rule  of  the 
d^rtment  requiring  that  a  small  fixed  chai^  be  made  for  each  con- 
nection. It  is  also  claimed  that  this  constituted  a  discrimination  s^ainst 
other  customers  of  the  city,  who  were  required  to  pay  for  like  con- 
nections and  tapping  charges.  The  custcaners  who  thus  obtained  such 
an  advantage  owed  it  to  the  fact  that  they  were  in  the  zone  of  com- 
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petition  between  the  city  and  the  plaintiff,  and  not  to  an  intention  on 
the  part  of  the  city  officials  to  show  favoritism. 

A  main  of  sufficient  capacity  to  supply  the  needs  of  the  property  on 
both  sides  of  Ninth  street  had  been  laid  on  the  east  side  of  the  street, 
evidently  with  a  view  to  having  service  connections  for  the  other  side, 
tiie  land  there  being  then  vacant,  run  across  the  street.  This  eliminated 
the  possibility  of  the  settlement  of  the  pavement  over  a  trench  for 
the  water  main  in  the  middle  of  the  street  The  plaintiff  laid  a  main 
on  the  other  side  of  the  street.  The  street  was  about  to  be  ordered 
paved,  and  pursuant  to  the  requirements  of  section  220  of  the  charter 
the  common  council  directed  that  notice  be  served  on  the  owners  of 
property  fronting  on  the  street  to  secure  connections  with  the  sewer, 
water,  and  gas  mains  in  front  of  their  respective  lots,  "to  be  made 
and  extended  to  the  curb  lines."  Said  section  of  the  charter  provided, 
also,  that  if  the  owner  defaulted  in  complying  with  such  notice,  the 
work  might  be  done  and  the  cost  and  expense  thereof  be  assessed  on 
his  property.  It  was  manifest  that  it  would  be  less  expensive  for  the 
property  owners  on  the  west  side  of  the  street  to  connect  with  the 
plaintiff's  main,  and  in  order  that  the  city  might  supply  water  to  those 
vacant  premises,  when  improved,  the  board  of  water  commissioners 
thereupon,  at  the  public  expense,  laid  a  main  on  the  west  side  of  the 
street. 

Counsel  for  the  plaintiff  contends  that  since  the  statute,  to  which 
reference  has  been  made,  requires  that  in  such  case  the  service  con- 
nections shall  be  made  by  or  at  the  expense  of  the  prt^erty  owner, 
this  additional  main  in  effect  constituted  service  connections,  the  ex- 
pense of  which  should  have  been  borne  by  the  property  owners.  I 
do  not  agree  with  that  contention,  and  am  of  tfie  opinion  that  the 
board  of  water  commissioners  were  vested  with  discretion  with  respect 
to  whether  the  main  should  be  laid  in  the  middle  of  the  street,  or  on 
cme  side  of  the  street  only,  with  service  connections  crossing  the  street, 
or  on  each  side,  so  that  the  pavement  might  not  be  disturbed,  and  that, 
where  such  discretion  is  exercised  without  fraud  or  corruption,  which 
is  the  case  here,  it  is  not  subject  to  judicial  review.  The  same  claim 
is  made  with  respect  to  this  improvement  at  the  public  expense  being 
discriminatory  as  is  made  with  respect  to  the  private  connections  which 
I  have  already  considered,  and  therefore  I  need  not  further  discuss 
that  point 

[3]  The  other  complaints  are  that  contracts  were  made  when  there 
was  a  deficit  in  the  funds  of  the  board  of  water  commissioners.  This 
contention  is  largely  predicated  on  a  claim  which,  I  think,  is  erroneous, 
to  the  effect  that  section  181  of  the  charter  is  applicable  to  and  gov- 
erns the  board  of  water  commissioners  with  respect  to  the  letting  of 
contracts.  Although  the  statutory  law  relating  to  the  board  of  water 
commissioners  constitutes  article  17  of  the  charter,  as  amended  by 
chapter  145  of  the  Laws  of  1908,  embracing  sections  590  to  605,  in- 
clusive, it  had  its  origin  in  said  chapter  145  of  the  Laws  of  1906,  after 
the  charter  had  been  in  force  for  many  years.  It  was  intended  to  be, 
and  is,  I  think,  for  the  most  part,  a  separate  board,  empowered  wiffi 
practically  exclusive  jurisdictitm  with  respect  to  matters  pertaining  to 
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the  water  supplv.  The  supervision,  man^ement,  and  control  of  the 
waterworks  under  the  charter  was  foimerly  vested  in  tiie  board  of 
public  works,  but  was  transferred  to  the  board  of  water  commissioners 
hy  section  605  of  the  charter,  being  chapter  145  of  the  Laws  of  1908. 
These  views  are  strengthened  by  the  fact  that  under  section  606  of 
the  charter,  added  by  said  chapter  145  of  the  Laws  of  1908,  the  Legis- 
lature repealed  certain  sections  of  the  act  incorporating  the  city  which 
related  to  the  waterworks,  and  also  ex{M:essly  provided  that : 

"All  other  parts  of  said  act  incomdstent  with  or  conflicting  vrtth  or  repag- 
nant  to  the  provisions  of  this  article  are  hereby  repealed." 

It  thus  appears  that  section  181  of  the  charter  was  enacted  before 
the  board  of  water  commissioners  was  created,  and  manifestly  could 
not  at  that  time  apply  thereto.  By  section  180  of  the  charter  a  board 
of  estimate  and  apportionment  was  created,  and  it  is  provided  therein 
that  on  or  before  the  1st  of  April  in  each  year — 

"all  heads  of  departments  and  officers  empowered  by  this  act  or  by  the  dty 
ordinance  to  control  or  authorize  expenditures  shall  furnish  to  the  mayor 
estimates  iu  writing  of  the  amount  of  the  expenditures  for  the  next  fiscal 
year  In  their  respective  departments  or  offices,  including  a  statement  of  the 
salaries  of  all  their  officers  and  other  employes,  which  estimates  the  mayor 
shall  lay  before  the  board  of  estimate  and  aiwortlonment  at  Its  first  meeting 
thereafter.** 

It  is  further  therein  provided  that  on  or  before  the  1st  of  June  of 

each  year  the  board  of  estimate  and  apportionment  shall  make  an 
estimate  of  tlie  several  simis  of  money  which  they  deem  necessary  to 
raise  by  tax  to  pay  the  expenses  of  conducting  the  business  of  the 
city  in  each  department  and  office  thereof,  "and  for  the  various  pur- 
poses contemplated  by  this  act,  and  otherwise  by  law  for  the  next 
fiscal  year  and  also  to  pay  the  principal  and  interest  of  any  city  in- 
debtedness falling  due  during  said  year/'  and  shall  submit  the  same 
in  writing  to  Hie  common  council,  and  when  adopted  by  the  comnum 
council  the  several  sums  shall  be  and  become  appropriated  for  the  sev- 
eral departments  and  offices  and  purposes  named  in  the  estimate  for 
the  ensuing  fiscal  year.  That  section  further  provides  that  the  board 
of  estimate  and  apportionment  shall  also  estimate  the  probable  revenues, 
other  than  general  taxes,  "available  for  the  purposes  named  in  said 
estimates,  other  than  the  amounts  thereof  which  have  been  otherwise 
appropriated  by  law  or  which  may  be  otherwise  aj^ropriated  under 
the  provisions  of  this  act,  and  direct  that  the  same  may  be  credited 
to  such  of  the  said  several  funds  as  it  may  determine,"  and  tiiat  the 
balance,  after  such  deductions,  should  be  levied,  assessed,  and  raised 
by  tax.  Section  181,  in  so  far  as  material  to  the  question  presented 
for  decision,  provides  that: 

"The  several  officers,  boards  and  departments  of  the  dty  shall  be  governed 
by  the  said  estimate  and  apportionment  and  shall  not  Incur  any  debts,  expenses 
or  liabilities,  either  in  excess  or  independent  of  the  several  sums  respectively 
allotted  to  them.  •  *  *  It  shall  not  be  lawful  for  the  city  or  any  officer, 
board  or  department  thereof,  to  expend  or  contract  to  be  expended,  or  to  incur 
any  liability  In  the  current  fiscal  year,  for  a  greater  sum  than  is  so  estimated 
for  such  officer,  board  or  departm^t,  and  so  provided  for  by  the  ccmmcm 
council  In  a  tax  levy  of  such  year  aa  aforesaid.   *  *  *   It  shall  not  be 
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lawful  for  any  officer,  board  or  department  of  the  city  to  make  or  enter  Into 
any  contract  for  work,  labor  or  services,  or  the  hiring  of  employes,  or  for  the 
purchase  of  any  supplies,  materials  or  apparatus,  or  the  making  of  improve- 
ments or  repairs,  which  by  the  terms  of  ench  contract  involves  an  exi>endlture 
of  money  or  liability  thei^or,  which  alter  taking  into  account  the  expenditures 
and  UablUtiea  already  made  or  incarred,  shall  be  In  excess  of  the  amount 
which  has  been  estimated  and  allowed  by  the  cmnmon  coondl  to  such  officer, 
board  or  department  of  the  dty  In  the  annual  estimate  of  the  moneys  necessary 
to  be  raised  In  said  <^ty  by  tax  or  otherwise  for  the  current  fiscal  year  In 
which  said  contract  shall  be  made,  excepting  for  the  making  of  public  Im- 
provemraits  for  which  btmds  or  paving  warrants  are  authorized  to  be  issued  to 
provide  for  the  payment  thereof.  Any  contract,  rerbal  or  written,  made  In 
violation  of  this  section  shall  be  null  and  void  as  to  the  dty,  and  no  mcmeys 
belonging  to  the  city  shall  be  inid  thereon." 

By  section  591  of  the  charter  the  board  of  water  commissioners  is 
authorized  to  improve,  enlarge,  extend,  and  repair  the  waterworks 
plant  and  system,  and,  if  sufficient  funds  shall  not  be  available  therefor, 
to  issue  bonds  when  authorized  by  the  board  of  estimate  and  appor- 
tionment and  by  the  comm(»i  council  and  to  prescribe  water  rates  and 
to  require  cash  d^)osits  to  insure  their  payment;  and  section  597  pro- 
vides that; 

"AU  mone.vs  received  for  water  rates  and  ftom  the  sale  of  b<mds  authorized 
by  tills  article**  relating  to  the  board  of  water  commlsdoners  "shall  be  placed 
by  the  dty  treasurer  to  the  credit  of  the  water  fund,  and  shall  <mly  be  used 
for  the  purposes  provided  for  in  this  article." 

By  virtue  of  the  provisions  of  said  section  597  warrants  on  the 
water  fund  are  required  to  be  drawn  by  order  of  the  common  council 
and  signed  by  the  city  derk  and  counters^rned  the  mayor;  and 
by  section  598  it  was  provided  that  on  the  last  day  of  November 
and  of  May  in  each  year  the  board  of  water  commissioners  should 
deliver  to  the  city  treasurer  a  certified  list  of  all  water  rates  due  for 
the  ensuing  six  months,  and  a  discount  of  10  per  cent  was  prescribed, 
if  paid  within  ten  days.  Section  601  requires  the  board  of  water  com- 
missioners to  report  at  the  regular  meeting  of  the  common  cotmcil  in 
the  months  of  January  and  July,  and  at  such  other  times  as  the  com- 
mon <xnmcil  shall  require,  a  statement  of  the  receipts  connected  there- 
with for  the  preceding  six  months.  Section  602  makes  it  the  manda- 
tory duty  of  the  board  of  estimate  and  apportionment  and  of  the 
common  council  to  include  in  the  annual  budget  and  tax  levy  a  sum 
of  moneys  sufficient  to  pay  the  rents  fixed  and  established  by  the  board 
of  water  commissioners  for  water  supply  for  the  dty  for  fire  hydrant 
and  other  public  purposes,  and  requires  that  the  common  council  shall 
on  or  before  the  1st  day  of  February  in  each  year  cause  such  amount 
to  be  transferred  to  the  water  fund.  Tb&  provisions  of  section  603, 
I  think,  clearly  indicate  that  section  181  is  only  applicable  to  the 
board  of  water  commissioners  to  the  extent  of  requiring  the  board  of 
estimate  and  apportionment  and  common  council  to  raise  money  to 
pay  rent  for  water  furnished  to  the  city,  and  to  raise  any  additional 
amount  required  by  the  board  of  water  commissioners  pursuant  to 
section  603.  Section  603  provides  that  all  charges,  expenses,  indebt- 
edness, and  obligations  incurred  under  the  provisions  of  the  article 
relating  to  the  board  of  water  commissioners  ^all  be  a  charge  upon 


264 


157  NEW  YORK  8DPPLE1UENT 


(County  Ct. 


and  ai^inst  the  city*  and  tc^ther  with  the  principal  and  interest  of 
outstanding  water  bonds  shall  be  paid  from  the  water  fund,  and 
further  provides  as  follows: 

"It  shall  be  the  duty  of  the  board  of  water  commissioners  on  or  before  the 
first  day  of  April  in  each  year  to  estimate  the  probable  revenues  to  be  derived 
from  the  city  water  works  and  the  charges  and  expenses  to  be  paid  therefroni 
during  ttie  next  fiscal  year,  and  if  it  shall  appear  that  sucAi  revenues  will  not 
be  safflcleut  to  pay  sucb  charges  and  expenses.  It  shall  make  an  estimate  of  the 
deficiency,  in  writing,  and  present  the  same  to  the  board  of  estimate  and  ap- 
porUomnent  and  It  shall  be  the  duty  of  the  board  of  estimate  and  apportion- 
ment and  common  council  to  include  the  amount  thereof  in  the  tax  budget  for 
snch  year,  and  to  levy,  assess  and  collect  the  same  in  the  manner  and  form  pro- 
vided in  said  act  for  the  levy  and  eoUecti<»i  of  other  city  taxes." 

It  is  manifest  from  these  provisions,  I  think,  that  the  Legislature 
contemplated  that  the  board  of  water  commissioners,  in  exercising  the 
powers  conferred  upon  them  with  respect  to  making  contracts  for  ex- 
tensions, improvements,  or  repairs,  should  take  into  consideration  the 
moneys  which  it  was  expected  would  be  received  by  the  water  fund 
on  account  of  water  rates  during  the  fiscal  year.  In  other  words,  the 
board  was  to  start  the  fiscal  year  with  the  appropriation  made  by  the 
board  of  estimate  and  apportionment  and  the  common  council  for 
rents  for  water  furnished  the  city  and  such  further  appropriation,  if 
any,  as  was  requested  pursuant  to  the  provisions  of  section  603,  al- 
ready quoted,  with  the  additions  thereto  f  rcnn  time  to  time  as  water 
rates  were  collected.  It  may  be  that  the  powers  of  the  board  of  water 
commissioners  to  contract  should  have  been  further  restricted,  but 
I  am  of  the  opinion  that  they  are  not  subject  to  the  restrictions  con- 
tained in  section  181  with  respect  to  making  contracts,  for  mani- 
festly those  provisions  are  wholly  inapplicable,  Jmd  they  relate  to 
contracts  for  disbursements  from  the  funds  raised  by  general  taxation. 

[4]  One  of  the  grounds  of  cc»nplaint  is  that  the  common  cotmcil  at 
its  last  session  in  the  month  of  December,  1912,  authorized  the  trans- 
fer to  the  water  fund  of  the  amount  raised  by  general  taxation  for 
that  fund  on  account  of  water  rents  for  water  furnished  to  the  city, 
instead  of  waiting  until  some  day  in  January  thereafter,  as  literally 
contemplated  by  the  provisions  of  section  602.  This  was  done  because 
money  was  due  and  payable  in  New  York  on  the  1st  day  af  January 
for  interest  on  bonds,  and  to  avoid  a  special  meeting  of  the  common 
council  on  that  day.  The  criticisms  with  respect  thereto  are  answered 
by  the  remarks  of  the  court  in  Lawson  v  Lincoln,  supra.  At  the  time 
of  making  the  contracts  of  which  plaintiff  complains,  it  was  scnnewhat 
problematical  as  to  what  would  be  the  condition  of  the  water  fund 
when  the  work  was  performed,  and  the  making  of  the  contracts  at 
that  time,  therefore,  although  not  constituting  illegal  acts,  involved 
uncertainty,  if  not  risk,  with  respect  to  the  time  of  payment,  which 
perhaps  could  be  remedied  by  a  more  scientific  method  of  keeping  the 
accounts,  as  advocated  by  the  accotmtant  employed  by  the  plaintiff. 
But  the  statute  does  not  prescribe  the  method  of  bookkeeping  to  be  em- 
ployed, and  this  is  not  a  subject  for  judicial  review. 

There  is  no  conflict  in  the  evidence  in  this  case,  and  I  have  requested 
counsel  to  submit  requests  to  find  covering  every  proposition  of  fact 
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which  either  side  claims  to  be  material,  to  the  end  that  a  review  may 
ht  had  on  the  judgment  roU  without  a  case.  On  the  proposed  sup- 
plemental findings  on  which  I  have  ruled,  involving  as  they  do  various 
combinations  of  figures,  there  may  be  some  inconsistencies,  but  there 
should  be  none  requiring  a  case  to  review  the  questions  decided. 

These  views  require  that  the  complaint  should  be  dismissed,  with 
one  bill  of  costs  to  the  city  ofiftcials,  including  the  members  of  the  com- 
mon council  and  of  the  board  of  estimate  and  apportionment  and  a 
separate  bill  of  costs  to  the  contractors  separately  appearii^. 


(93  Mlac.  Rep.  468) 

PEOPLE  V.  SPARROW. 
(Ontario  Coimfy  Court.   Febrnary  1,  1916.) 

1.  Criminal  Law  *=5950 — Cirr  Coubts — Jdeisdictiom. 

As  the  Oenera  city  diarter  confers  upon  the  judge  of  the  City  Oourt  the 
same  power  to  impose  sentences  in  criminal  cases  which  a  justice  of  the 
peace  would  hare,  the  City  Court  has  the  same  Jurisdiction  as  a  Court  of 
Special  Sessions,  and  after  trial  has  been  had,  and  a  certlflcate  of  convic- 
tion and  sentence  prepared  and  filed,  the  court  has  no  further  jurisdiction 
over  the  matter,  and  cannot  huir  a  motion  for  new  trial  on  the  ground  of 
newly  discovered  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal  Iaw,  Cent  Dig.  i{  2345-2348 ; 
Dec.  Dig.  «=>950.] 

2.  Cbiuinal  Law  «s>906— Trial— Fbacticb. 

Code  Cr.  Proe.  $  46S,  relating  to  applicaUons  for  new  trial  on  newly 

discovered  evidence,  being  part  of  part  4  of  the  Code  relating  to  pro- 
ceedings In  criminal  actions  prosecuted  by  indictment,  has  no  application 
to  a  criminal  case  prosecuted  without  Indictment  In  Justice  Court  or 
Court  of  Special  Sessions. 
[Ed.  Note— For  other  cases,  see  Criminal  Law,  Cent  Dig.  |  2128 ;  Dec. 
'   Dig.  «=»906.] 

8.  Chiminal  Law  «=»90— JuencKs  or  thi:  Pkacs— JtrBiSMonoN. 

Courts  of  limited  and  special  jurisdiction,  such  as  Justice  Courts,  should 
be  strictly  confined  to  the  Jurisdiction  given  them,  and  must  In  every 
instance  show  the  grant  of  power. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  H  129-186; 
Dec.  Dig.  «»00.1 

Appeal  from  City  Court  of  Geneva. 

Howard  Sparrow  was  convicted  of  assault,  and  from  an  order  of 
the  City  Court,  denying  his  motion  for  new  trial  on  newly  discovered 
evidence,  he  appeals.   Order  affirmed. 

E.  A.  Griffith,  of  Geneva,  for  appellant 

Horace  Fitch,  Dist.  Atty.,  of  Canandaigua,  ior  tiie  People. 


KNAPP,  J.  On  or  about  the  I2th  day  of  September,  1913,  the 
defendant  was  arrested  in  the  city  of  Geneva,  N.  Y.,  upon  the  diarge 
of  assault  alleged  to  have  been  committed  by  him  upon  one  Sadie 
Dubbs  in  the  city  of  Geneva.  On  the  2d  day  of  October,  1913,  the  de- 
fendant was  convicted  of  the  charge,  and  was  sentenced  to  be  im- 
prisoned in  the  coun^  jail  of  the  county  of  Ontario  for  11  months. 

«s»Vor  otliar  oaMs  im  umt  toplo  A  KBT-NUUBBR  In  sU  K«7-N1ifflfeerad  Dlswts  *  Indsns 
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On  December  23,  1913,  the  defendant  made  a  motion  in  the  City  Court 
of  the  City  of  Geneva  for  a  new  trial  upon  the  ground  of  newly  dis- 
covered evidence,  and  on  the  22d  day  of  January,  1914,  an  order  was 
entered  denying  the  defendant's  motion,  and  from  that  order  so  made 
the  defendant  appeals  to  this  court 

[1]  This  appeal  must  be  determined  irrespective  of  the  merits,  and 
upon  the  ground  that  tiie  City  Court  of  the  City  of  Genera  had  no 
authority  to  grant  the  order  asked  for  whatever  might  have  been  the 
merits  of  the  case.  The  City  Court  of  the  City  of  Geneva  is  a  court 
of  limited  jurisdiction  in  criminal  cases  and  has  the  same  power  to 
impose  sentence  which  a  justice  of  the  peace  of  a  town  would  have, 
and  has  the  same  powers  conferred  upon  Courts  of  Special  Sessions. 
Section  102,  Geneva  City  Charter.  In  other  words,  the  City  Court 
of  the  City  of  Genera,  so  far  as  the  questions  here  involved  are  con- 
cerned, is  the  same  as  a  Court  of  Special  Sessions*  and  has,  so  far 
as  this  question  is  involved,  no  greater  powers  than  those  conferred 
upon  a  Court  of  Special  Sessions  by  the  laws  of  this  state.  It  has 
been  repeatedly  held  that,  where  a  criminal  trial  has  been  had  and  a 
certificate  of  conviction  and  sentence  prepared  and  filed,  a  Court  of 
Special  Sessions  is  functus  officio  and  cannot  be  reopened  in  connec- 
tion with  that  case.  People  ex  rel.  Cook  v.  Smith,  9  N.  Y.  Supp.  181,* 
People  v.  Starks,  1  N.  Y.  Supp.  721, »  People  v.  Jewett,  69  Hun,  550, 
23  N.  Y.  Supp.  942;  Lattimore  v.  People,  10  How.  Prac.  336. 

[2]  I  have  been  unable  to  find  anyjMovision  of  law  that  permits  an 
application  of  this  kind  to  be  made.  This  motion  was  eridentiy  made 
under  section  465  of  tiie  Code  of  Criminal  Procedure,  but  it  will  be 
noticed  that  that  section  is  a  part  of  part  4  of  the  Code  of  Criminal 
Procedure,  which  relates  only  to  proceedings  in  criminal  actions  pros- 
ecuted by  indictment.  It  was  held  in  the  case  of  People  v.  Bates,  38 
Hun,  181,  that  section  135  of  the  Code  of  Criminal  Procedure,  which 
is  a  part  of  part  4  above  referred  to,  only  applies  to  crimes  tiiat  m^t 
have  been  prcsecuted  by  indictment  and  did  not  apply  to  Courts  of 
Special  Sessions.  In  the  case  of  People  v.  Jcrfinston,  187  N.  Y.  319, 
79  N.  E.  1018,  it  is  expressly  held  that  part  4  Of  the  Code  of  Criminal 
Procedure,  embracing  sections  133  to  699,  relates  to  "Proceedings  in 
Criminal  Actions  Prosecuted  by  Indictment,"  and  has  no  bearing  upon 
actions  prosecuted  without  an  indictment. 

[3]  Courts  of  special  and  limited  jurisdiction,  such  as  are  courts  of 
a  justice  of  the  peace  and  district  courts,  are  confined  in  their  juris- 
diction strictiy  to  the  authority  given  them.  They  take  nothing  by 
implication,  but  must,  in  every  instance,  show  that  the  power  has  been 
expressly  granted  them.  11  Cyc.  page  771 ;  Ahem  v.  National  Steam- 
ship Co.,  3  Daly,  399,  on  page  403;  Loomis  v.  Bowers,  22  How. 
Prac.  361. 

I  have  been  unable  to  find  any  authority  expressly  given  to  courts 
of  limited  jurisdiction  that  would  permit  the  granting  of  this  order. 

1  Reported  In  fall  In  the  New  Tork  Supplement;  reported  as  a  memoiandnm 
dedsloQ  without  opinion  In  55  Hun,  6&1. 

3  Reported  In  full  In  the  New  Tork  Supplement;  reported  as  a  memorandum 
decision  without  oplnltm  in  49  Hun,  «0& 
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The  defendants  remedy,  it  seems  to  me,  if  he  has  been  tmjustly  con- 
victed, is  upon  an  application  to  the  executive  of  the  state  for  relief* 
and  not  to  the  courts. 
An  order  may  be  ent^ed  affirming  the  order  appeided  from. 


(Sarrogattfs  Oonrt,  New  Xork  Ooonty.  F^mary  1, 1910,) 

1.  WXEXS  «=»7S2— PlBOT]miORB  K»  SUBTIVXKa  WtFB— GoNCTRUCTIOir. 

Wbere  a  testator  save  Bis  real  and  personal  property  to  trustees,  and 
directed  tbem  to  pay  the  net  rents  and  profits  to  his  widow  during  ber 
natural  life,  or  nntU  such  time  aa  she  remarried,  and  provided  that  in 
case  she  remarried  he  thereby  limited  her  to  the  dower  right  granted  her 
by  law,  the  widow  was  entitled  to  dower,  in  addition  to  the  testamentary 
provisions  for  ber  benefit,  since  to  hold  otherwise  would  necessitate  an 
election  by  her,  and  if  she  elected  to  take  the  testamentary  provisions, 
and  subsequently  remarried,  she  could  not  claim  dower,  and  the  express 
provlsionB  of  the  will  woold  thereby  be  nulllfled. 

[Ed.  Note.— For  other  caau,  see  WlUs,  Gent  Die  H  2018-2088;  Dec. 
Dig.  «8^782.] 

2.  WiLM  <8=>782 — ^PBovisions  foe  Subviviitg  Wife — Oonstbcctioit. 

A  widow  Is  entitled  to  dower,  in  addition  to  testamentary  provl^ons 
for  her  benefit  contained  In  her  husband's  will,  unlesB  it  la  elear  from  the 
terms  of  the  will  that  the  testator  did  not  Intend  that  she  should  hare 
both. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  M  201S-2033;  Dec. 
Dig.  «s>782.] 

In  the  matter  of  the  estate  of  Henry  Knabe.   Order  fixing  transfer 
tax  reversed,  and  appraiser's  report  remitted  to  him  for  correction. 

Amend  &  Amend,  of  New  York  City  (John  E.  Donnelly  and  Al- 
fred J.  Amend,  both  of  New  York  City,  of  counsel),  for  executrix. 

Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton  and 
Alexander  OtiSj  both  of  New  York;  City,  on  liie  brief),  for  state  comp- 
troller, 

P'0'WLER,'S.   [1, 2]  The  question  presented  by  the  appeal  of  the 

executrix  is  whether  the  widow  of  the  decedent  is  entitled  to  dower 

">  a-d.dition  to  the  provisions  c(»itained  in  the  will  for  her  benefit.  The 

testator  gave  his  real  and  personal  property  to  trustees  and  directed 

mem  to  pay  the  net  rents  and  profits  to  his  widow  during;  her  natural 

^'^>  or  tmtil  such  time  as  she  remarried.  He  also  provided : 

**Iix  case  she  remarries,  I  hereby  limit  ber  to  the  dower  right  granted  to  her 
yxg  law," 

The  widow  is  entitled  to  dower  in  addition  to  the  testamentary  pro- 
vUions  for  her  benefit  unless  it  is  clear  from  the  terms  of  the  will 
that  the  testator  did  not  intend  that  she  should  have  both.  It  has  been 
hdd  that  if  a  testator  gives  all  his  real  estate  to  trustees,  with  power  to 
make  repairs  and  to  sell  or  mortgage  the  real  estate,  the  widow  is  not 
entitled  to  dower  in  addition  to  the  testamentary  provisions  for  her 

4S9For  otliar  «UM  Mft  um«  teplo  A  XBT-NUHBBB  ia  all  K«r-NamtMrad  DlCMta  ft  laUsm 
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benefit.  Asche  v.  Asche,  113  N.  Y.  234,  21  N.  E.  70;  Matter  of 
Gordon,  172  N.  Y.  25,  64  N.  E.  753,  92  Am.  St  Rep.  689. 

In  this  matter,  however,  the  testator  does  not  give  his  trustees  the 
power  to  sell  or  mortgage.  The  reference  to  *'dower  right  granted  her 
by  law"  shows  that  he  differentiated  between  the  right  of  dower  which 
the  law  gave  to  his  widow  and  the  right  to  the  rents  and  profits  of  the 
remainder  of  die  estate  which  he  gave  to  her  so  long  as  she  remained 
his  widow.  He  was  evidently  aware  that  he  could  not  deprive  her 
of  dower  even  if  she  remarried,  but  he  expressly  provided  that  she 
should  be  deprived  of  the  rents  and  profits  of  the  remainder  of  his 
estate  upon  the  happening  of  that  event.  He  could  not  give  her  dower 
by  his  will,  neither  could  he  deprive  her  of  it ;  and  his  expressed  in- 
tention of  limiting  her  to  dower  in  the  event  of  her  remarn^e  shows 
that  until  such  remarriage  he  mtended  tiiat  she  should  have  dower 
in  addition  to  the  other  provisions  contained  in  the  will  for  her  benefit. 

To  hold  that  the  widow  is  not  entitled  to  dower  in  addition  to  the 
testamentary  provisions  for  her  benefit  would  necessitate  her  making 
an  election,  as  provided  in  section  201  of  the  Real  Estate  Law  (Consol. 
Laws,  c.  SO).  If  she  elected  to  take  the  testamentary  provisions  and 
afterwards  remarried  she  would  be  deprived  of  all  interest  in  the  es- 
tate of  the  testator,  because  he  has  provided  that  in  the  event  of  her 
remarri^  she  would  be  limited  "to  the  dower  right  granted  to  her 
by  law,"  and  having  elected  to  take  the  testamentary  provisions  she 
could  not  thereafter  claim  dower.  But  the  testator  expressly  provides 
that  in  the  event  of  her  remarriage  her  interest  in  his  estate  will  be 
limited  to  dower ;  consequently  a  construction  of  the  will  which  would 
put  her  to  an  election  would  result  in  nullifying  the  express  terms  of 
the  testator's  will. 

As  the  appraiser  failed  to  deduct  the  value  of  the  widow's  dower 
from  the  taxable  assets  of  decedent's  estate,  the  order  fixing  tax  will 
be  reversed,  and  the  appraiser's  report  remitted  to  him  for  correction. 


In  re  WOLCOIT'S  £1STATB. 
(Snm^te'B  Court,  Kew  Xork  County.   January  31,'  19160 

1.  Taxation  «s>868— Transfeb  Tax— Afpbaisal. 

Real  estate  situated  in  a  foreign  state,  and  owned  by  a  resident  of 
New  Tork,  la  not  aubjeet  to  transfor  taxes  In  the  latter  state. 

[Ed.  Not&— For  other  cases,  see  Taxation,  Cent  Diff.  U  1635-1687;  Dec. 
Dig.  €=»868.] 

2.  Taxation  ®=»86S — ^Transfer  Taxes — Appbaisai.. 

Where  land  of  deceased  located  in  a  foreign  state  was  at  the  time  ot 
his  death  sabject  to  contracts  oC  sale,  transfer  taxes  cannot  be  imposed 

on  the  amount  due  on  the  contracts,  notwithstanding  the  theory  of  equlta* 
ble  conversion  upon  contract  for  sale,  and  Code  Civ.  Proe.  §  2672,  subd. 
9,  declaring  that  moneys  unpaid  on  contracts  for  the  sale  of  land  shall  go 
to  the  executors  or  administrators,  for  transfer  taxes  cannot  be  imposed 
on  mere  theories  or  fictions ;  the  Code  being  applicable  solely  within  the 
state  and  fixing  a  rule  of  distribution. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  11  1685-1687; 
Dec.  Dig.  «s»868.] 
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In  the  matter  of  the  determinatibn  of  the  transfer  taxes  upot;  the 
estate  of  Royal  L.  Wolcott,  decease.  From  the  order  entered  upon 
^  report  of  the  appraiser,  tiie  executors  ^>peal.  Appeal  sustained, 
and  order  reversed. 

Rounds,  Hatch,  Dillingham  &  Debcvoise,  of  New  York  Oty,  for 
petitioner. 

Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  York  City,  of  cotmsel),  for  state  comptroller. 


FOWLER,  S.  The  decedent  at  the  time  of  his  death  held  the  legal 
title  to  certain  unimproved  real  estate  situated  in  Passaic  county,  N.  J. 
He  had  entered  into  contracts  to  sell  the  various  lots  or  parcels  into 
which  the  land  had  been  divided.  These  contracts  provided  that  each 
purchaser  should  pay  a  certain  ^ount  at  the  time  of  the  execution  of 
the  contract  and  ^at  the  balance  should  be  paid  by  installments  until 
the  entire  purchase  price  had  been  paid,  when  the  purchaser  would  be 
^titled  to  a  deed  conveying  the  property  to  him.  The  amount  re- 
°^inti^  unpaid  on  these  ccuitracts  at  time  of  decedent's  death  was 
^>955,  and  the  appraiser  included  this  amount  in  the  taxable  assets 

decedent's  estate. 

jt''  2]  The  executors  contend  that  this  was  error,  and  they  have  ap- 
'^'Pd  to  the  surrogate  from  the  order  entered  upon  the  appraiser's 
^pOrt.    The  decedent  had  his  domicile  in  this  state.  When  real  estate 
$//^ated  in  a  foreign  state  is  owned  by  a  resident  of  this  state  at  the 
time  of  his  death  it  is  not  subject  to  a  transfer  tax  in  this  state.  Mat- 
ter of  Swift,  137  N.  Y.  77,  32  N.  E.  1096,  18  L.  R.  A.  709;  Keeney  v. 
New  York,  222  U.  S.  525,  32  Sup.  Ct  105,  56  L.  Ed.  299,  38  L.  R.  A. 
(N.  S.)  1139.    The  question  presented  by  this  appeal,  therefore,  is 
whether  the  contract  of  sale  into  which  decedent  had  entered  for  the 
sale  of  the  real  estate  in  Passaic  county,  N.  J.,  modified  or  changed  his 
title  to  the  real  estate,  so  as  to  make  his  interest  personal  property  for 
purpose  of  taxation  in  this  state.   No  proof  of  the  statute  law  of 
New  Jersey  in  its  application  to  real  estate  held  under  a  contract  of  sale 
was  STjbraitted  to  the  af^raiser.   In  this  state  the  vendor  is  deemed  in 
^JJJty  to  stand  seised  of  the  land  for  the  benefit  of  the  purchaser 
{J^liams  et  al.  v.  Haddock,  145  N.  Y.  144,  39  N.  E.  825),  but  it  has 
Vield  that  the  question  of  the  jurisdiction  of  this  state  to  impose 
\  "^^^c  is  one  of  fact  and  cannot  be  made  to  depend  upon  theories  or 
S^tioiis  (Matter  of  Swift,  supra,  137  N.  Y.  86,  32  N.  E.  1096,  18  L. 
;  A.,  709).  The  actual  form  or  character  of  the  property  at  the  date 
■  ?■  decedent's  death  determines  its  liability  to  taxation  under  the  pro- 
Ij^^ons  of  the  Tax  Law.   Matter  of  Offerman,  25  App.  Div.  98,  48 
•  V.  Supp.  993.   It  has  been  held  that  where  there  is  an  equitable 
^^^Version  of  testator's  real  estate  because  of  directions  contained  in 
\vill  the  property  will  be  regarded  as  real  estate  for  the  purpose  of 
iSe  transfer  tax.  Matter  of  Sutton,  3  App.  Div.  208,  38  N.  Y.  Supp. 
277.  . 

A  question  almost  similar  to  that  presented  by  this  appeal  was  de- 
cided by  the  surrogate  of  Kings  county  in  the  Matter  of  Baker,  67 
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Misc.  Rep.  360,  124  N.  Y.  Supp.  827,  and  I  should  follow  that  decision 
without  further  discussion,  were  it  not  that  the  state  comptroller  con- 
tends that  the  leam«i  surrogate  who  wrote  the  opinion  in  the  Matter 
of  Baker  overlooked  that  part  of  subdivision  9  of  section  2672  of  the 
Code  which  provides  that  "moneys  unpaid  on  contracts  for  the  sale  of 
land"  shall  go  to  the  executors  or  administrators,  to  be  applied  and  dis- 
tributed as  part  of  the  personal  property  of  the  testate  or  intestate. 
In  the  matter  under  consideration  the  testator  specifically  devised  to  his 
children,  the  various  parcels  of  land  in  Passaic,  N.  J.,  which  he  had  con- 
tracted to  sell.  As  the  I^al  title  to  the  land  was  in  the  decedent  at  the 
time  of  his  death,  his  will  transferred  that  title  to  his  children.  Our 
statutes  can  have  no  application  to  real  estate  situated  in  a  foreign 
state ;  they  cannot  prescribe  that  the  interest  of  the  owner  of  real  estate 
in  a  foreign  state  shall  be  personal  property  after  such  owner  has 
executed  a  contract  for  the  sale  of  the  real  estate.  The  section  above 
referred  to  has  reference  to  the  administration  of  estates  in  this  state 
and  is  designed  to  assist  the  executor  or  administnitor  in  determinii^ 
what  part  of  the  property  of  the  decedent  may  be'  applied  in  liquida- 
tion of  his  indebtedness  or  distributed  to  the  legatees  or  noct  of  kin. 
While,  it  may  govern  the  action  of  an  executor  or  administrator  in  Ae 
course  of  his  administration  of  an  estate,  it  can  have  no  effect  up<MJ  the 
nature  of  a  decedent's  title  to  real  estate  in  a  foreign  state.  Matter  of 
Swift,  supra,  137  N.  Y.  86,  32  N.  E.  1096,  18  L.  R.  A.  709.  As  the 
decedent  held  the  legal  title  to  the  real  estate  in  New  Jersey  at  the  time 
of  his  death,  and  as  real  estate  situated  in  a  foreign  state  is  not  subject 
to  the  provisicms  of  our  Tax  Law,  the  appeal  is  sustained. 

Settle  order  on  notice,  reversii^  the  order  fixing  tax  and  remittii^ 
the  report  to  the  appraiser  for  the  purpose  of  excluding  from  the  tax- 
able assets  of  the  estate  the  amount  remaining  unpaid  on  contracts  en- 
tered intcy  by  the  decedent  for  the  sale  of  nis  i%al  estate  in  Passaic 
county,  N.  J. 


(Surrogate's  Court,  New  Xork  Oonnty.  January  SI.  1916.) 
Taxation  «=>876H— ^^imva  Tax— Appuoaxioh  to  Dxoiabb  EmArm  Sx- 

■HPT— J  UBiaDXOnON. 

Decedent,  a  resident  of  New  Jers^,  was  given  a  power  of  appoint- 
ment by  the  will  of  tils  father,  a  resident  of  New  YoriE,  whldi  power 
he  partly  exercised.  Under  the  tax  law  In  force  at  the  time  of  the  fa- 
ther's death,  exempting  property  subject  to  a  life  tenant's  power  of  ap- 
pointment until  the  execution  of  the  power,  or  the  vesting  of  the  remalD- 
der  In  possession,  when  It  was  taxed  as  a  part  of  the  estate  of  the  donor 
of  the  power,  the  Surrogate's  Court,  In  a  proceeding  In  another  county 
to  tax  the  father's  estate,  ascertained  the  value  of  the  remainder  after 
the  life  estate  of  deceased  In  the  fund  over  which  he  had  a  power  of  ap- 
pointment, and  suspended  taxation  upon  such  remainder,  and,  after  dece- 
dent's dratb,  and  In  a  proceeding  in  the  matter  o£  the  transfer  tax  nponOie 
remainder  of  the  trust  created  by  will  for  the  benefit  of  decedent,  his  ap- 
pointees and  remaindermen,  ordered  a  tax  upon  that  part  of  the  remander 
which  was  transferred  to  the  appointees  nnder  the  power  of  appointment, 
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BB  well  as  the  part  which  passed  under  the  will  of  the  donor,  and  the 
state  comptroller  consented  to  such  order  and  issued  his  receipt  for  the 
tax  thereby  assessed.  Tax  Law  (Consol.  Laws,  c.  60)  S  220,  makes  prop- 
erty transferred  by  a  power  of  appointment  the  property  of  the  one  exer- 
cising the  power,  and  Code  CIt.  Proc.  g  2614,  defines  the  terms  used  in 
the  Surrc^te'B  Law.  Held,  on  appUcatltm  to  declare  the  estate  of  de- 
cedent exempt  from  taxatioa  under  the  Transfer  Tax  Law  (ConsoL  Laws, 
c  60,  H  220-245),  opposed  by  the  state  comptroller,  that  the  Surrogate's 
Court  was  without  Jurisdiction. 
[Ed.  Mot&— For  other  cases,  see  Taxati<m,  Dec.  Dig.  «=»870^.] 

In  the  matter  of  the  estate  of  Arthur  S.  Drake,  deceased.  Ap- 
plication to  declare  the  estate  of  the  decedent  in  the  state  exempt  from 
taxation  under  the  Transfer  Tax  Law,  closed  by  the  State  Onnp- 

troller.  Application  denied. 

Miller,  King,  Lane  &  Traflford,  of  New  York  City  (William  G. 
Barr,  of  New  York  City,  of  counsel),  for  petitioner. 

Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton  and 
Alexander  Otis,  both  of  New  York  City,  on  the  brief),  .for  state 

comptroller. 

FOWLER,  S.  This  is  an  application  to  declare  the  estate  of  the 
decedent  in  tfiis  state  exempt  from  taxation  under  the  Transfer  Tax 
Law.  Hie  state  comptroller  appears  in  opposition  and  contends  that 
the  value  of  the  propCTty  transferred  by  virtue  of  a  power  of  appoint- 
ment exercised  by  the  decedent  should  be  ascertained  and  taxed. 

The  decedent,  who  was  a  resident  of  New  Jersey,  died  on  the  20th 
of  May,  1911.  He  was  given  a  power  of  appointment  by  the  will 
of  his  father,  John  H.  Drake,  who  died  a  resident  of  Orange  county, 
N.  Y.,  on  the  20th  of  October,  1896,  and  this  power  was  partially 
exercised  by  the  decedent.  Under  the  tax  law  in  force  at  the  date 
of  the  death  of  John  H.  Drake,  property  over  which  a  life  tenant  had 
a  power  of  appointment  was  not  taxable  until  the  power  was  exer- 
cised or  the  remainder  otherwise  vested  in  possession,  when  it  was 
taxed  as  part  of  the  estate  of  the  donor  of  the  power.  The  Surrogate's 
Court  in  which  the  proceeding  to  assess  a  tax  upon  the  estate  of  John 
H.  Drake  was  brought  ascertained  the  value  of  the  remainder  after 
the  life  estate  of  Arthur  S.  Drake  in  the  fund  set  apart  for  him  by 
the  will  of  his  fadier  and  over  which  he  had  a  power  of  appointment, 
and  suspended  taxation  upon  that  remainder.  After  the  death  of 
Arthur  S.  Drake,  the  decedent  herein,  a  proceeding  was  brought  in  the 
Surrogate's  Court  of  Orange  coui;ty,  N.  Y.,  entitled  "In  the  matter 
of  the  transfer  tax  upon  the  remainder  of  the  trust  created  by  the 
will  of  John  H.  Drake,  deceased,  for  the  benefit  of  Arthur  S.  Drake, 
his  appointees  and  remaindermen."  It  seems  to  me  that  this  title  was 
sufficiently  comprehensive  to  embrace  any  tax  which  could  be  assessed 
upwi  the  remainder,  either  through  the  exercise  of  die  power  of  ap- 
pointment by  Arthur  S.  Drake  or  under  the  will  of  &e  donor  of  tibe 
power.  An  order  was  entered  In  that  proceeding  assessing  a  tax 
upon  that  part  of  the  remainder  which  was  transferred  to  the  ap- 
pointees by  virtue  of  the  power  of  appointment  exeroMd  by  the  de- 
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cedentj  as  well  as  tfiat  part  which  passed  under  the  will  of  John  H. 
Drake. 

Whether  this  was  the  proper  procedure,  or  whether  the  order  entered 
by  the  Surrogate's  Court  of  Orange  county  in  that  proceeding  was  cor- 
rect, or  whether  that  court  had  jurisdiction  to  assess  a  tax  upon  the 
transfer  of  the  property  passing  under  the  power  of  appointment  ex- 
ercised by  the  decedent,  cannot  be  considered  by  this  court.  The 
statute  provides  the  appropriate  method  of  reviewing  an  order  entered 
in  a  transfer  tax  proceeding.  But  the  state  ccHnptroUer  appeared  in 
the  proceeding  and  consented  to  the  entry  of  the  order.  He  also 
accepted  payment  of  the  tax  assessed  by  the  order  and  issued  his  re- 
ceipt therefor.  This  receipt  stated  that  the  state  comptroller  had  receiv- 
ed $660.67  transfer  tax  assessed  "upon  the  remainder  of  the  Arthur 
S.  Drake  trust,  as  transferred  by  appointment  of  Arthur  S.  Drake." 
The  right  of  the  state  comptroller  to  claim  anotlier  tax  on  the  same 
transfer,  because  of  the  alleged  lack  of  jurisdiction  of  the  court  which 
assessed  the  tax  that  he  accepted  and  still  retains,  may  be  determined 
in  a  tribunal  having  the  necessary  jurisdiction,  but  cannot  be  passed 
upon  under  the  limited  jurisdiction  granted  to  this  court  The  rec- 
ord before  me  shows  that  the  Stirrogate's  Court  of  another  county  in 
this  state  assessed  a  tax  upon  the  property  over  which  the  decedent 
herein  exercised  a  power  of  appointment,  and  that  the  net  personal 
property  of  the  decedent  in  this  state,  exclusive  of  the  property  which 
passed  by  virtue  of  the  exercise  of  the  power  of  appointment,  is 
$223.92.  Hiis  amount  is  subject  to  a  tax  in  this  state.  But  as  the 
property  which  was  transferred  by  virtue  of  the  power  of  appoint- 
ment exercised  by  the  decedent  must  be  r^arded,  for  the  pur^se  of 
the  transfer  tax,  as  his  property  (section  220  of  the  Tax  Law),  and 
the  Surrogate's  Court  of  Orange  county  assumed  and  exercised  ju- 
risdiction over  the  proceeding  to  assess  a  tax  upon  that  property,  this 
court  is  excluded  from  the  exercise  of  such  jurisdiction  (Code  Civ. 
Proc.  §  2514),  and  for  that  reason  must  deny  the  application  to  exonpt 
the  estate. 

Settle  order  oa  notice. 
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AMEXDOLA  v.  ZEMA, 


(Snprane  Ooort,  Appellate  Term,  First  D^rtment  FetHruary  18,  1910.) 

1.  CoEs'TEUPT  «=»75 — Punishment — Fine — Necessity  of  Damages. 

Judiciary  Law  (CodboI.  Laws,  c.  30)  §  7T0,  provides  that,  if  it  Is  de- 
termined that  accused  has  been  guilty  of  contempt  calculated  to  or  whicb 
actually  did  defeat  or  prejudice  the  rights  of  a  party  to  an  action,  the 
court  mast  make  a  final  wder  directing  that  he  be  punlabed.  Section  773 
provides  for  a  fine  sufficient  to  indemnify  the  aggrieved  party,  if  an  actual 
loss  has  been  produced  by  the  offender's  misconduct,  and  that  where  It 
is  not  shown  that  such  an  actual  loss  has  been  produced  a  fine  must  be 
imposed,  not  exceeding  the  amount  of  the  complainant's  costs  and  ex- 
penses and  $250  In  addition  thereto.  Held,  that  proof  of  actual  damage  is 
not  required  to  warrant  a  fine  In  a  sum  not  exceeding  $260,  but  it  must 
appear  that  the  act  complained  of  was  calculated  to  defeat,  impair,  or 
impede  some  right  or  remedy  of  a  party. 

[Ed.  Note.— £yw  Other  cases,  see  Contempt,  Cent  Dig.  U  2SS-260;  Dec 
Dig.  «=^76.] 

2.  ConTEHPT  «=>7S — ^ACTS  CONSmUTINQ-— NONAPFBAURGV  VOK  BXAKXNATXOn 

IN  SOPPLEHBNTABT  PBOCSXDINOa 

A  judgment  debtor  was  examined  In  supplementary  proceedings  on  two 
different  days,  and  at  the  conclusion  of  the  last  hearing  signed  a  consent 
to  a  farther  adjournment  until  October  23d.  He  had  an  imperfect  knowl- 
edge of  the  English  language,  and  testified  In  Italian;  bis  teBtlmcmy 
b^ng  translated  by  the  judgment  creditor's  attorney  into  English  and 
written  down  by  him.  He  was  imrepresented  by  an  attorney,  and  under- 
stood that  he  was  signing  his  deposition  taken  on  the  hearing.  He  Was 
earning  only  ^  a  week,  had  a  wife  and  four  children,  and  bad  no  prop- 
erty subject  to  execution ;  and  it  did  not  appear  that  any  adjournment 
was  necessary.  On  October  25th  he  first  teamed  that  a  hearing  bad  been 
fixed  for  the  23d,  and  Immediately  communicated  with  the  creditor's  at- 
torney, and  offered  to  appear  at  any  time  for  further  examination,  but 
this  offer  was  refused.  HeM,  that  his  acts  were  not  calculated  to  and 
did  not  d^eat  any  remedy  of  the  Judgment  creditor,  and  the  Imposition 
ot  a  fine  for  ¥77.90  (the  amount  <^  the  Judgment),  with  costs,  jwas  errone* 
Dus,  since,  while  the  willful  disobedience!  of  the  lawful  mandates  of  the 
court  should  be  punished,  accidental  and  unintentionBl  violatlwis  should 
not  be  visited  by  such  severe  discipline. 

[Ed.  Note.— For  other  cases,  see  Contempt,  Coit.  Dig.  U  268-260;  Dec. 
Dig.  «=»76.] 

Appeal  frwn  City  Court  of  New  York,  Special  Term. 

Summary  proceedings  by  Gaetano  Amendola  against  Matteo  Zema. 
Fnm  an  order  adjudging  him  in  contempt,  the  judgment  debtor  ap-  • 
peals.  Reversed. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 

DELEHANTY,  JJ. 

George  Edwin  Joseph,  of  New  York  City, .  for  appellant. 
Nicholas  Selvs^gi,  of  New  York  City,  for  respondent 

WEEKS,  J.  In  proceedings  supplementary  to  execution  herein  a 
motion  was  made  to  punish  t^e  judgment  debtor  for  contempt  based 
upOT  the  following  grounds:  (1)  Failure  to  appear  upon  an  adjourned 
day  for  examination;  (2)  for  giving  false  testimony;  and  (3)  for 
disposing  of  property  in  violation  of  the  injunction  order. 

ts»ror  fithsr  CBMS  N*  MM  ttvio  ft  KBY-KUHBSR  la  all  IC«r-NintlMnd  Dlgmu  A  IndMcw 
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The  order  made  upon  tiie  hearing,  and  appealed  from,  eliminated  the 
two  last-named  grounds,  and  for  failing  to  appear  for  examination 
adjudged  that  such  failure  "did  defeat  and  impede  and  prejudice  the 
rights  and  remedies  of  the  judgment  creditor  herein,  to  his  actual 
damage  of  the  sum  of  $77.90''  (tiie  amount  of  tiie  judgment),  and 
fined  him  that  amount,  together  with  $20  costs  of  the  proceedii^.  The 
material  facts  are  as  follows: 

[1,2]  The  judgment  debtor  was  served  with  an  order  on  October 
4,  1915,  requiring  him  to  appear  and  be  examined  concerning  his  prop- 
erty on  October  5,  1915.  He  duly  appeared  on  that  day  and  was  ex- 
amined at  considerable  length,  and  the  examination  was  adjourned 
until  October  16th.  On  that  day  he  again  appeared  and  was  examined' 
for  some  time.  His  examination  was  in  Italian,  and  his  testimony  was 
translated  by  the  plaintiff's  attorney  into  English  and  written  down 
by  him.  At  the  conclusion  of  this  last  examination  the  debtor  was 
requested  to  sign  some  paper,  which  he  swears  he  supposed  was  his 
deposition  taken  upon  the  hearing.  It  appears,  however,  that  what 
he  did  sign  was  a  consent  to  a  further  adjournment  of  the  examina- 
tion until  October  23,  1915.  He  was  not  represented  by  an  attorney 
at  any  of  the  hearings.  Upon  Monday,  the  25th  of  October,  he  learned 
for  the  first  time  that  a  hearing  had  been  fixed  for  the  23d  and  that 
he  was  in  default.  He  immediately  communicated  with  the  attorney 
for  .the  judgment  creditor,  and  gave  him  the  reason  for  his  nonappear- 
ance at  the  hearing,  and, offered  to  appear  at  any  future  time  for 
further  examination.  The  creditor's  attorney  refused  to  accept  any 
excuse  or  explanation.   These  facts  were  not  disputed. 

The  debtor  urges  upon  this  appeal  that,  there  being  no  proof  of 
actual  loss  to  the  creditor,  the  order  was  improperly  granted.  The 
right  to  impose  a  fine  as  a  punishment  ior  a  contempt  without  proof 
of  actual  damage  in  a  sum  of  not  exceeding  $250  in  cases  of  this  kind 
is  well  settled.  The  case  of  People  ex  rel.  Springs  v.  Reid,  139  App. 
Div.  551,  124  N.  Y.  Supp.  205,  is  decisive  of  the  question.  The  court 
in  that  case,  after  citing  section  773  of  the  Judiciary  Law,  said : 

"The  plain  language  of  the  statute  must  be  given  effect,  notwithstanding  the 
fact  that  many  Judges,  In  discussing  contempts  In  general,  or  on  facts  quite 
different  from  those  now  before  the  court,  have  expressed  the  opinion  that 
actual  damages  must  be  shown  In  every  case." 

The  court  in  tiiat  case,  however,  also  said : 

"It  must,  *  *  *  In  all  cases,  be  shown  and  adjudged  that  the  miscon- 
duct or  violation  of  duty  was  such  that  It  might  hiave  defeated,  Impaired, 
Impeded,  or  prejudiced  a  right  or  remedy  of  a  party,  and  that  it  either  was 
calculated  to,  at  in  fact  did,  do  so.  When  this  Is  shown  and  duly  determined 
by  the  court,  there  is  a  basis  for  a  fine  to  the  extent  of  |2jS0  and  the  costs  and 
expenses  of  the  aipeclal  proceeding." 

In  Goldsmiths'  &  Silversmiths*  Co.  v.  Haas,  76  Misc.  Rep.  210, 
134  N.  Y.  Supp.  602,  the  court  said: 

"The  fact  that  no  actual  loss  to  the  creditor  was  shown  to  have  been  in- 
curred does  not  prevent  the  Impoidtfon  of  the  flne  under  sectlmi  778  of  the  Ju- 
didary  Law  •  *  *  provided  It  ajvear  and  be  adjudicated  under  section 
770  *   *   •  that  the  offense  was  'calcolated  to^  or  actoally  did,  defeat^*  etc;** 
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From  these  cases  it  is  clear  that,  while  actual  dam^es  to  die  cred- 
itor need  not  be  shown,  nevertheless  "it  must  appear**  that  the  act 
of  the  judgment  debtor  either  did,  or  was  calculated  to,  defeat,  im- 
pair, or  impede  some  right  or  remedy  of  the  creditor.  Examining  the 
undisputed  facts  in  the  case  at  bar,  none  of  the  essential  elements  are 
shown  to  authorize  the  amount  of  the  fine  imposed.  The  debtor  had 
appeared  upon  two  occasions,  and  had  been  fully  examined,  and  it 
conclusively  ^^>eared  that  he  had  no  property  subject  to  execution  or 
that  could  be  reached  to  satisfy  the  judgment.  He  was  the  driver 
of  a  market  truck,  earning  $8  per  week.  He  had  a  wife  and  four 
children ;  his  scwis  paying  the  rent.  He  had  a  very  imperfect  knowl- 
edge of  the  English  language,  and  it  is  not  disputed  that  he  believed, 
when  he  signed  the  paper,  which  afterwards  proved  to  be  an  adjourn- 
ment of  the  hearing,  that  he  was  signing  his  deposition  taken  upon 
such  hearing,  and  that  his  examination  was  closed.  Nobody  then  in- 
formed him  that  he  was  signing  a  consent  that  the  examination  might 
be  further  adjourned,  nor  does  it  ai^)ear  that  such  adjournment  was 
at  all  necessary.  Immediately  after  ascertaining  that  his  examination 
had  been  set  for  October  23d,  he  voluntarily  offered  to  again  appear 
at  any  time  to  suit  the  convenience  of  the  creditor's  attorney.  Only 
one  day  elapsed,  and  that  day  was  Sunday,  between  the  date  set  for 
the  debtor's  examination  and  his  offer  to  again  appear.  There  is  an 
utter  absence  of  even  an  appearance  of  an  intent  to  violate  any  order 
of  the  court,  and  there  is  nothing  whatever  from  which  it  can  even 
be  inferred  that  his  conduct  in  any  way  "might  have  defeated,  im- 
peded, or  impaired  the  rights  or  remedies  of  the  creditors,  or  that  his 
acts  were  calculated  to  or  did  so."  Willful  disobedience  of  the  law- 
ful mandates  of  the  court  should  be  subjected  to  just  punishment,  but 
accidental  and  unintentional  violations  should  not  be  visited  by  such 
severe  discipline. 

Order  reversed,  with  $10  costs  and  disbursements,  to  be  set  off 
against  the  judgment,  and  the  judgment  debtor  directed  to  appear  for 
further  examination  at  a  future  date  to  be  fixed  by  the  justice  of  the 
lower  court  granting  the  order.  All  concur. 


(93  Ulse.  Bep.  519)  ' 

BRADLEY  v.  CERTIGUB  MINING  &  DREDGING  CO. 

(Snj^one  Court,  Appellate  Tena,  First  Department  Vebmary  16,  191d.) 

BzxoDTxoN  «=»377 — ^Affidavit  ids  ExAianATioN — "OFncE" — "In  FxBBoir.'* 
Under  Code  Civ.  Proc.  {  2458,  requiring  proot  In  sapplementary  pro- 
ceedlngs  tii&t  the  execution  Issued  to  tlie  sheriff  of  the  county  where 
the  Judgment  debtor  had,  at  the  time  of  the  proceedings,  "a  pleoe  for  the 
regular  transaction  of  business  in  person,"  an  affidavit  for  an  order  of 
examfDotion  alleging  that  execution  issued  to  the  sheriff  of  the  county 
where  the  judgment  debtor,  a  corporation,  at  the  time  of  the  commence- 
ment of  the  proceedings,  "maintained  an  office  for  the  transaction  of 
tnulness,"  Is  sufficient  to  support  the  conclusion  of  the  Judge  granting  the 
order  that  the  corporation  at  the  time  spedfled  maintained  "a  place  for 
the  regular  transaction  of  business  in  person,"  for  "office"  implies  a  place 
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for  tbe  re^lar  transaction  of  bn^ess,  and  a  corporation  acta  "In  per- 
son," within  the  meaning  of  the  statute,  when  it  maintains  an  office  and 
transacts  Its  business  through  an  otHcer  or  employ& 

[Ed.  Note.— For  other  cases,  see  Execution,  Cent  Dig.  §i  110&-1113, 
1132-1135 ;  Dec.  Dig.  «=5>377. 

For  other  deflDitians,  see  Words  and  Fbrase^  First  and  Second  Series, 
In  Person ;  Office.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Proceedings  supplementary  to  execution  by  Richard  J.  H.  Bradley, 
judgment  creditor,  against  the  Certigue  Mining  &  Dredging  Company, 
judgment  debtor.  I^om  an  order  denying  a  judgment  creditor's  mo- 
tion for  a  vacation  of  orders  for  examination,  he  appeals.  Affirmed. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Rollins  &  Rollins,  of  New  York  City  (Elmer  E.  Wigg,  of  New  York 
City,  of  counsel),  for  appellant. 
Theodore  F.  Von  Dom,  of  New  York  City,  for  respondent. 

.  LEHMAN,  J.  The  judgment  debtor  has  moved  to  vacate  an  order 
for  examination  and  an  order -modifying  the  original  order  upon  the 
ground  that  the  original  affidavit  is  jurisdictionally  defective.  The 
affidavit  contains  a  statement  that  execution  was  issued  to  the  "sheriff 
of  the  county  of  New  York,  where  said  judgment  debtor  then  main- 
tained an  office,  and  at  the  time  of  the  commencement  of  this  special 
proceeding  still  maintained  an  office  for  the  transaction  of  business." 
It  is  claimed  that  this  allegation  does  not  comply  with  the  statute 
(section  2458  of  the  Code  of  Civil  Procedure),  which  requires  proof 
that  the  execution  has  been  issued  to  the  sheriff  of  the  county  where 
the  judgment  debtor  has,  at  the  time  of  the  special  proceedings,  "a 
place  for  the  regular  transaction  of  business  in  person." 

It  is  not  claimed  that  as  a  matter  of  fact  the  defendant  did  not  main- 
tain a  place  for  the  regular  transaction  of  business  in  the  city  of  New 
York,  and  the  appeal  rests  solely  on  the  technical  ground  that  by 
failure  to  allege  these  facts  in  the  original  affidavit  the  justice  never 
acquired  jurisdiction  to  make  the  order.  Undoubtedly  the  affidavit 
might  well  have  stated  these  jurisdictional  facts  with  more  certainty, 
and  if  the  justice  had  determined  that  the  facts  actually  alleged  were 
insufficient  to  establish  the  jurisdictional  facts  to  his  satisfaction,  it 
would  be,  to  say  the  least,  doubtful  whether  we  would  interfere  with 
his  determination.  The  question  before  us,  however,  is  only  whether 
the  original  affidavit  contains  any  evidence  at  all  of  the  ultimate  fact 
upon  which  the  justice  was  called  upon  to  pass.  I  think  that  the 
affidavit  is  sufficient  for  this  purpose.  Although  it  fails  to  state  tiiat 
the  office  constituted  a  place  for  the  regular  transaction  of  the  cor- 
poration's business,  I  think  that  the  statement  that  the  corporation 
maintains  an  oMce  for  the  transaction  of  business  is  sufficient  for  this 
purpose.  An  "office"  denotes,  not  only  a  place  where  business  is  cas- 
ually transacted,  but  is  a  place  intended  for  the  transaction  of  business, 
and  therefore  the  term  legitimately  implies  a  place  for  its  regular,  as 
distinguished  from  its  casual,  transaction.    If  the  judgment  debtor 
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were  a  natural  person,  it  might  be  necessary  to  add  other  allegations 
showing  that  the  business  was  transacted  tiiere  by  the  defendant  "in 
person."  A  corporation,  however,  acts  "in  person,"  within  the  mean- 
ing of  the  statute,  when  it  acts  through  an  officer  or  employe,  and 
therefore,  where  it  maintains  an  dEBce  for  tlie  transaction  of  business, 
it  is  a  fair  inference  that  it  transacts  its  business  there  in  person. 

The  judgment  debtor  urges  that  these  views  are  contrary  to  the  de- 
cision of  this  court  in  the  case  of  Solomon  v.  L.  Rosenfeld  &  Co.,  114 
N.  Y.  Supp.  770.  The  court  in  that  case  decided  only  that : 

allegation  that  on  the  14th  dau  of  October,  1905,  the  Judgment  debtor 
had  a  place  for  the  transaction  of  business  in  New  York,  county,  does  not 
sbow  that  at  the  time  of  the  commencement  of  thi»  proceeding,  to  vM,  October 
te,  ISO8,  the  Judgment  debtor  had  a  i^ce  for  the  i^lar  transaction  of  busi- 
ness in  New  Xotk.  oo/aaty"  (Italics  are  mine.) 

It  neither  decided  nor  intimated  that,  except  for  the  difference  in  the. 
Hme,  the  affidavit  was  insufficient. 
Order  should  be  affirmed,  with  $10  costs  and  disbursements.  All 

concur. 


(93  Misc.  Bep.  51B) 

TENEMENT  HOUSB  DBPAKl'MENT  OF  OITr  OF  NBW  YORK  T. 

WHITET^AW. 

(Supreme  Court,  Appellate  Term,  First  I>epartment  February  14,  1816.) 

HnmciPAL  COBPOBATIONS  «»633 — TENBHBNI  HOVSB — ILUQAL  ArTBBATTOWfr— 

Surr  roK  Penalty, 

In  an  action  for  a  penalty  under  Tenement  House  Law  (Oonsol.  Laws,  c. 
61)  8  124,  for  a  violation  of  section  120,  prohibiting  the  making  of  altera- 
tions not  In  accordance  with  plans  filed  with  the  board,  evidence  that  the 
plans  which  were  In  evidence  were  filed,  but  without  proof  that  they  were 
in  effect  when  the  alterations  were  made,  or  that  they  were  ever  approv- 
ed, or  a  p^mlt  thereunder  Issued,  or  that  the  alterations  were  made  after 
the  filing  of  the  plans,  was  lnsufl3<Aent  to  sui^rt  a  judgment  for  the 
penal^,  since  In  order  to  recover  tt  was  necessary  for  plaintUt  to  prove 
tbe  filing  of  spedflc  plans,  the  approval  thereof  by  the  tenement  house  de- 
partment, the  making  of  the  alterations  after  such  filing  and  approval, 
and  the  nonconformity  of  such  alterations  to  such  i^ans. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Oeut  Dlff.  H 
1390-1399 ;  Dec.  Dig.  «&»633.] 

Appeal  from  Mimicipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  the  Tenement  House  Department  of  the  City  of  New 
York  against  Herman  Whitelaw.  Frtun  a  judgment  for  plaintiff,  de- 
fendant appeals.  Reversed. 


Argued  January  term,  1916.  before  GUY,  BIJUR,  and  GAVE- 
GAN,  JJ. 


Louis  Rosenberg,  of  New  York  City,  for  appellant. 
Lamar  Hardy,  of  New  York  City  (John  P.  O'Brien  and  Jchn  P. 
Morris,  both  of  New  York  City,  of  counsel),  for  respondent. 

GAVEGAN,  J.  This  action  was .  brought  to  recover  a  {tenalty 
under  the  Tenement  House  Law.  Section  124  of  the  law  provides  for 
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two" penalties,  differing  in  amount:  (1)  The  payment  of  the  sum  of 
$50  upon  proof  of  the  existence  of  a  violation,  without  regard  to  the 
service  of  a  notice  thereof  upon  the  owner ;  and  (2)  the  payment  of 
$250  upon  proof  of  the  existence  of  a  violation,  the  service  of  a  no- 
tice or  order  requiring  its  removal,  and  failure  to  remove  the  same 
within  five  days  after  the  service  of  the  notice  or  order.  Plaintiff 
upon  a  verified  compliunt  sou^t  to  recover  the  larger  penalty,  and 
failed  to  make  out  a  cause  of  action  therefor,  in  the  absence  of  com- 
petent proof  of  service  of  a  notice.  The  court  below,  however,  gave 
a  judgment  against  the  defendant  for  the  sum  of  $50,  evidently  upon 
the  ground  that  a  violation  had  been  shown.  No  amendment  of  the 
complaint  was  asked  for,  and  under  the  pleading,  in  conforming  to 
the  rule,  "Secundum  allegata  et  probata,"  the  judgment  might  well 
be  reversed ;  but  we  prefer  to  base  our  decision  upon  other  grounds. 

On  examination  of  the  testimony  it  is  clear  that  the  plaintiff  failed 
to  show  any  cause  of  action  against  the  defendant.  The  fourth  para- 
graph of  the  complaint  sets  up : 

"Fourth.  Upon  Information  and  belief,  that  at  the  times  hereinafter  men- 
tioned there  existed  and  stlli  exists  In  said  tenement  house  and  on  said  lot 
violations  of  the  said  Tenement  House  Law,  to  wit,  of  sections  124  and  120 
of  the  said  law,  and  the  laws  amendatory  thereof  and  supplementary  there- 
to, as  follows:  AlteratUma  did  not  conform  to  plans  and  ai^llcations  filed 
with  and  approved  by  the  tenement  house  department" 

Here  follow  several  particulars  in  respect  to  which  it  is  alleged  that 
the  alterations  of  the  building  do  not  conform  to  the  plans  or  applica- 
tions filed.  Section  120  of  the  Tenement  House  Law,  so  far  as  it  is 
involved  in  the  complaint,  reads  as  follows : 

"The  construction,  alteration  or  conversion  of  such  house  or  building  or 
structure  shall  be  In  accordance  with  such  approved  specifications  and  plans." 

In  order  to  recover,  it  devolved  upon  the  plaintiff  to  prove :  (1)  The 
filing  of  specific  plans  and  specifications  and  the  approval  of  such 
plans  by  the  tenement  house  department;  (2)  the  doing  of  the  work 
or  alterations  subsequent  to  the  filing  and  approval  of  the  plans  and 
sfwcifications ;  and  (3)  the  nonconformity  of  tihe  work  and  iterations 
with  those  plans  and  specificaticHis. 

It  is  conceded  that  the  defendant  did  not  file  any  plans  for  the  al- 
teration of  the  building;  those  having  been  previously  filed  by  his 
grantor.  Two  sets  of  plans  were  filed,  and  those  were  received  in 
evidence.  Their  reception,  however,  was  limited  to  the  mere  fact  of 
their  filing,  and  there  was  no  evidence  whatever  that  they  were  ever 
approved,  or  that  a  permit  was  issued  thereunder.  There  was  noth- 
ing to  show  that  either  or  both  the  plans  were  in  effect,  or  that  tiie 
work  had  been  done  after  the  filing  of  the  plans.  There  was,  it  is  true,  • 
testimony  given  to  the  effect  that  the  conditi(»is  mentioned  in  the  items 
designated  in  the  complaint  existed  at  the  time  the  employes  of  the 
plaintiff  made  their  examination;  but,  non  constat,  they  may  have 
existed  long  prior  to  the  filing  of  the  plans  and  specifications.  The 
filing  of  plans  and  doing  no  work  thereafter  does  not  constitute  a 
violation.  The  plaintiff  was  required  to  prove  that  after  the  plans 
were  filed  and  ^»proved  the  alterations  were  tnadgt  but  were  not  in 
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conformity  with  the  plans.  In  this  it  failed.  The  defendant  offered 
no  testimony,  but  moved  for  a  dismissal  of  the  complaint  at  the  close 
of  plaintiff's  cas^  which,  as  the  proof  then  stood,  should  have  been 
granted. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appd- 
lant  to  abide  the  event  All  c<mcur. 


(Supreme  Court,  Special  Term,  Kings  County.   Pebroary  11, 191G.) 

1.  Action  «=»25— Natoto  of  Action— Lboal  Ghabactsb. 

Plalntiirs  action  tor  the  balance  found  due  after  defendant  deducted 
plalntllTB  IndebtednesB  to  him  from  the  proceeds  of  tbe  sale  of  a  scow, 
transferred  to  defendant  by  bill  of  sale  under  agreement  that  be  sbould 
hclA  as  security,  or  to  apply  .the  Income  from  tlie  use  and  the  jHw^eds 
upon  sale  to  tbe  plalutifTs  Indebtedness,  turning  over  any  balance,  was  at 
law,  and  not  In  equity,  tax  statement  of  an  aeeonnt. 

pSd.  Note.— For  other  cases,  see  Action,  Cent  Dig.  H  121-146,  147-141^ 
158,  1B6-16&,  818 ;  Dec.  Dig.  ^25.] 

2.  Aciioif  «sa2&— Natube  or  AcxKnr. 

Plaintiff,  owing  money  to  defendant,  and  turning  over  a  scow  to  def^d- 
ant,  with  the  understanding  tbat  It  should  be  8<^d,  the  debt  extinguished, 
and  tbe  balance  turned  back  to  plalntlfl^  had  a  cause  of  action  at  law 
against  defendant,  who  reo^rcd  money  for  tbe  use  of  the  soow  and  scdd 
It  for  more  than  tbe  debt,  but  refused  to  account 

[Bd.  Note.— liVw  other  cases,  see  Action,  Cent  Dig.  H  124-14S.  147-14d, 
153,  15&-158,  818 ;  Dec.  Dig.  «=926.] 

8.  Triaz.  «=»11 — Calbndabs — ^Mistaken  Pbatbb  fob  Equitablk  Belisf. 

Where  plalntUTs  complaint,  stating  a  cause  of  action  at  law,  but  con- 
taining a  mistaken  prayer  for  equitable  relief,  is  demurred  to,  the  de- 
murrer will  be  overruled  with  directions  tbat  the  action  be  placed  upon 
the  Trial  Term  calendar. 
[Ed.  Note^Fw  other  eases,  see  Trial,  Geot  Dig.  U  28-80;  Dec.  Dig. 

Action  by  Bernard  P.  Guinan  against  Alfred  Blum  and  another. 
On  demurrer  to  the  complaint  Demurrer  overruled  on  conditioo. 
Judson  D.  Campbell,  of  New  York  City,  for  plaintiff. 
Elwood  J.  Harlam,  of  New  York  City,  for  defendant  Alfred  Blum. 

CRANE,  J.  [1]  I  agree  with  counsel  for  the  defendant  that  the 
complaint  does  not  state  a  cause  of  action  calling  for  equitable  relief. 
The  plaintiff  asks  for  no  reformation  of  any  contract,  but  for  a  state- 
ment of  an  account  and  the  payment  to  him  of  the  balance  found 
due  after  the  defendant  has  deducted  from  the  sale  of  pledged  prop- 
erty  the  plaintiff's  indebtedness  to  him.  While  die  property  is  not 
stated  to  have  been  pledged,  strictly  speaking,  yet  it  is  stated  to  have 
been  transferred  by  bill  of  sale  under  an  agreement  to  hold  as  security, 
or  to  apply  the  income  from  the  use  thereof  and  the  proceeds  upon 
the  sale  to  the  plaintiff's  indebtedness,  turning  over  the  balance,  if 
any,  to  the  plaintiff. 

«a>Ite  ottMT  oMM  M*  Mun*  topl«  a  KflT-NUHBSR  In  all  K«r-Nuinber«d  DIsaMs  *  lodnw 


OniNAN  T.  BLUU  et  aL 


280 


1S7  NBW  YORK  BUFPUnUMT 


(Sup.  Ct. 


[2,  3]  This  is  an  action  at  law,  not  an  action  in  equity.  Marvin  v. 
Brooks,  94  N.  Y.  71.  But  it  does  not  follow  that  the  demurrer  must 
be  sustained.  The  complaint  states  a  good  cause  of  action  at  law, 
but  the  plaintiff  has  made  a  mistake  in  asking  for  equitable  relief.  The 
facts  stated  in  the  complaint  are  that  the  plaintiff  owed  the  defendant 
about  $3,000;  that  bv  bill  of  sale  executed  in  blank  he  gave  the  de- 
fendant possession  oi  the  boat — 

"upon  the  express  condition  and  understanding,  which  was  verbal,  between 
the  parties,  that  said  Alfred  Blumi  should  sell  and  dispose  of  the  said  boat 
or  scow  known  as  the  Daniel  Gnlnan.  Sr.,  and,  after  retaining  snffident  moneys 
to  pay  the  amount  due,  to  turn  over  the  balance  to  this  plaintiff." 

The  complaint  further  states  that  the  defendant  received  moneys 

for  the  use  of  the  scow,  sold  it  for  $4,000,  and  refuses  to  account  or 
pay  the  balance  to  the  plaintiff.  Here  is  a  complete  cause  of  action 
at  law,  and  the  demurrer  thereto  should  not  be  sustained.  The  proper 
practice  is  to  send  this  case  to  the  jury  part  for  trial,  and  I  shall  di- 
rect that  this  action  be  placed  upon  the  Trial  Tenn  calendar  and  that 
it  has  no  place  upon  ttu  equity  calendar.  To  sustain  this  demurrer, 
simply  because  the  plaintiff  has  the  wroi^  prayer  for  relief,  dismiss 
his  complaint,  and  require  him  to  bring  a  new  action,  would  be  to  re- 
vive that  useless  and  needless  procedure  which  we  in  these  days  seek 
to  avoid. 

As  I  read  the  later  cases,  this  is  the  proper  practice,  although  there 
are  a  number  of  instances,  I  admit,  in  the  earlier  cases,  where  like 
demurrers  have  been  sustained.  See  Thomas  v.  Schumacher,  17  App. 
Div.  441,  and  especially  upon  this  point  pages  447  and  448,  45  N.  Y. 
Supp.  166,  affirmed  163  N.  Y.  554,  57  N.  E.  1126;  Ross  v.  McsCaldin, 
195  N.  Y.  210,  88  N.  E.  50,  133  Am.  St.  Rep.  787.  In  Niehaus  v. 
Niehaus,  141  App.  Div.  251,  125  N.  Y.  Supp.  1071,  it  is  said: 

"It  is  not  questioned  by  respondent  that  she  seeks  In  this  action  only  equi- 
table relief,  nor  tiiat  the  demurrer  should  have  been  sustained  if  it  appears 
upon  the  face  of  the  complaint  that  she  has  an  adequate  remedy  at  law" — dfc- 
ing  Loeb  r.  Supreme  Lodge,  198  N.  Y.  1ST.  62  N.  B.  1090. 

But  in  that  case  the  court  held  that  the  complaint  should  be  dis- 
missed only  where  the  action  had  been  tried,  and  the  plaintiff,  insisting 
upon  equitable  relief,  did  not  consent  to  a  jury  trial.  For  his  benefit 
in  such  a  case  the  complaint  should  be  dismissed,  in  order  to  give  him 
an  opportunity  to  review  the  question  by  appeal,   llie  language  is: 

"The  plaintiffs  did  not  acquiesce  In  tbls  position  and  ask  to  be  sent  to  the 
law  side  of  the  court  for  trial,  but  Insisted  upon  their  right  to  Judgment  aXtet 
trial  on  the  equity  side  before  the  court  without  a  Jury,  tinder  these  circum- 
stances it  seems  to  me  plain  that  the  plaintiffs,  having  failed  to  establish  a 
cause  in  equity,  should  suffer  a  dismissal  of  their  complaint.  *  *  *  If 
the  plaintiffs  saw  fit  to  stand  on  their  original  position,  that  the  action  on 
this  benefit  certificate  presented  issues  that  were  triable  in  equity,  Uu^  were 
entitled  to  test  the  soundness  of  that  proposition  on  appeal." 

The  demurrer  is  therefore  overruled,  without  costs,  provided  the 
plaintiff  serve  upon  the  defendant's  attorney  within  5  days  his  written 
cons^t  to  place  this  action  upon  the  jury  calendar,  in  which  case  the 
defendant  is  given  10  days  th^eafter  in  which  to  answer.  Should 
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the  plaintiff  fail  to  serve  this  notice,  then  the  demurrer  is  sustained, 
with  $10  costs,  and  the  plaintiff  given  10  days  in  which  to  serve  an 
amended  comi^int. 


(93  MiBC.  Bep.  008) 

GOIJD  T.  H.  LANGFBLDBB  ft  SON,  Ina 

(Sninvme  Goart,  Appellate  Term,  First  Department  February  10,  1016.) 

CouBTs  ^=>160— MnmoiFAL  Coubt— Jttbisdictxon — AuENDHSNT  fur  Statui^^ 
Pendino  Action. 

Ttaougb  Laws  1915,  c.  279,  S  S,  snbd.  1,  Increased  the  jurisdiction  of  the 
Municipal  Court  from  claims  of  $500  to  claims  of  $1,000,  yet  sectlrai  181, 
ezinressly  proridlng  ttaat  tbe  act  shall  not  be  retroacttve,  and  General  0<m- 
stmctlon  Law  iCouatiL  Lews,  a  1 94,  proTldtng  that,  nnlera  otherwise 
expressly  provided,  an  acdon  commenced  under  a  provicdon  a  statute 
repealed,  and  pending  Immediately  prior  to  tbe  taking  effect  of  such  re- 
peat, may  be  prosecuted  and  defended  to  final  effect  In  the  same  manner  as 
It  might  If  such  provision  were  not  so  repealed,  the  court's  Jurisdiction 
as  to  an  action  previously  commenced  and  pending  when  the  act  was 
to  take  effect,  was  limited  to  $500,  so  that  the  court  bad  no  power  to 
allow  amendment  of  the  summons  to  claim  $1,000. 

[B^d.  Note.— For  other  cases,  see  Conrts,  Cent  Dig.  I  405;  Dea  Dig. 
^160.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Solomon  Gold  against  M.  Langfelder  &  Son,  Incorporated. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  January  term,  1916,  before  GUY,  BIJUR.  and  GAVE- 

GAN,  JJ. 

Weed,  Henry  &  Meyers,  of  New  York  City  (Emile  Dreyfus,  of  New 
York  City,  of  counsel),  for  appellant. 

Ely  Rosenberg,  of  New  York  City,  for  respondent 

GA VEGAN,  J.  The  action  to  recover  damages  for  breach  of 
contract  of  employment  was  commenced  by  the  service  of  a  summons 
and  verified  complaint  on  July  21,  1915,  and  issue  was  duly  joined  on 
July  27,  1915.  By  reason  of  a  rule  adopted  in  the  Municipal  Courts, 
the  action  could  not  be  tried  during-  the  summer  months,  and,  after 
having  been  adjourned  to  a  day  in  September,  it  was  eventually  tried 
on  October  13,  1915.  The  original  summons  demanded  judgment  for 
$387.50.  At  the  trial  the  summons  and  complaint  were  amended  to 
c(»ifonn  to  the  proof,  over  defendant's  objection  and  exception,  and 
the  sunount  claimed  in  the  summons  was  increased  to  $1,000.  A  judg- 
ment was  rendered  in  favor  of  the  plaintiff  for  $7^.41,  from  which 
defendant  appeals. 

The  only  question  necessary  to  consider  on  the  appeal  is  whether 
the  ruling  of  the  trial  judge  in  permitting  the  amendment  above  men- 
tioned ousted  the  court  of  jurisdiction.  The  action  was  commenced 
prior  to  the  date  when  chapter  279  of  the  Laws  of  1915,  known  as  the 
New  York  City  Municipal  Court  Code  of  1915,  was  to  take  effect 
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By  section  6,  subd.  1,  of  said  act,  the  jurisdiction  of  Ihe  court  was 
increased  to  claims  not  exceeding  $1,000.  The  new  act  took  effect 
on  September  1,  1915.  Since  the  act  itself  in  section  181  expressly 
provides  that  it  shall  not  be  retroactive,  the  L^islature  must  have 
intended  that  actions  brought  and.  pending  before  September  1,  1915, 
should  be  prosecuted  in  the  manner  provided  by  the  old  Municipal 
Court  Act  (section  94  of  the  General  Construction  Law),  under  which 
the  court's  jurisdiction  was  limited  to  claims  not  exceeding  $500.  By 
the  allowance  of  the  amendment,  which  related  back  to  the  date  of 
the  original  summons  (Nichols,  Practice,  p.  1047,  and  cases  there 
cited),  the  action  was  in  effect  to  recover  the  stun  of  $1,000.  The  court, 
therefore,  had  no  jurisdiction  (Warden  v.  Goldman,  84  Misc.  Rep.  87, 
145  N.  y.  Supp.  989),  since  the  amount  claimed  in  the  summons  de- 
termines jurisdiction  (Hamburger  v.  Heilman,  103  App.  Div.  263,  92 
N.  Y.  Supp.  1067).  The  trial  justice,  in  allowing  the  amendment,  ex- 
ceeded his  power,  and  the  motion  to  amend  should  have  been  denied. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event  All  concur. 


(08  Misc.  Itop.  493)  . 

BMANUELB  v.  FRUIT  AUCTION  CO. 

(SuiM'eme  Court,  Appellate  Term,  First  Department  February  10,  191&) ' 

1.  JUDGHENT  «»109— DSFAULIV- OoemS. 

In  the  absence  ot  an  affidavit  Betting  forth,  actual  raigagement  of  coun- 
sel and  of  any  other  valid  ground  toi  an  adjonnunent  ol  a  case  set  down 
for  trial  by  stipulation,  the  tiial  Justice  properly  granted  a  default,  wltlt 
Judgment  for  costs  in  favor  of  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cmt.  Dig.  SI  160.  X62,  179: 
Dec.  Dig.  «s>109.] 

2,  JUDOUBRT  0=»l{ffl — OPBNINa  DETAULT— SOmOIEMOT  OT  ArnDATXT. 

On  motion  to  open  a  default,  the  plaintUTs  affidavit  stated  that  after 
long  delay  the  case  was  by  stipulation  set  for  another  day,  on  wblcli 
plaintiff's  counsel  was  nnable  to  be  present,  as  he  was  engaged  in  actions 
In  two  parts  of  the  Supreme  Court,  that  he  failed  to  reach  defendant's  at- 
torney by  telephone,  that  he  requested  hia  associate  to  get  an  adjourn- 
ment, and  that  he  believed  his  client  to  have  a  good  cause  of  action,  with- 
out stating  that  plaintiff  had  fully  and  fairly  stated  the  facts  to  counsel. 
Defendant's  affidavit  alleged  that  neither  of  the  cases  referred  to  In  the 
plaintifC'a  afiidaTlt  were  tried  on  that  day.  Held,  that  the  moving  pspers 
did  not  warrant  the  opening  of  plaintiff's  default 

[Ed.  Note  — For  other  cases,  see  Judgment,  Cent  Dig.  |i  810,  812,  313; 
Dec.  Dig.  ^159.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  August  Emanuele  against  the  Fruit  Auction  Company. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  defendant's 
motion  for  a  new  trial,  at  the  same  time  bringing  up  for  review  an 
intermediate  order  opening  plaintiff's  default  in  suffering  a  judgment 
to  be  entered  against  him  for  costs,  defendant  appeals.   Judgment  re- 
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versed,  and  order  opexdng  default  reversed,  and  judgment  for  defend- 
ant reinstated. 
See,  also,  145  N.  Y.  Supp.  936. 

Argued  January  tenn,  1916,  before  GUY,  BITUR,  and  GAVE- 
GAN,  JJ, 

McElheny,  Bennett  &  Sicher,  of  New  York  City  (Dudley  F.  Sicher 
and  William  M.  Bennett,  both  of  New  York  City,  of  counsel),  for  ap- 
pellant. 

Joseph  Nicchia,  of  New  York  City,  for  respondent. 

GUY,  J.  Defendant  appeals  from  a  judgment  in  favor  of  plaintiff, 
and  from  an  order  denying  defendant's  motion  for  a  new  trial,  at 
the  same  time  brii^ng  up  for  review  an  intermediate  order  opening 
plaintiff's  default  in  suffering  a  judgment  to  be  entered  against  him 
for  $104.76  costs. 

[1,2]  On  a  previous  trial  of  this  action,  without  a  jiuy,  the  court 
awarded  damages  for  plaintiff,  which  judgment  was  reversed  by  the 
Appellate  Term  as  contrary  to  the  evidence.  145  N.  Y.  Supp.  936. 
The  case  was  then  placed  upon  the  trial  calendar  for  February  27, 
1914,  at  which  time  plaintiff  demanded  a  jury  trial.  Numerous  ad- 
joxirnments  were  taken,  and  the  trial  was  finally  set  down  for  April 
7,  1915.  On  that  day,  on  the  call  of  the  calendar,  a  clerk  of  associate 
counsel  for  plaintiff  respondent,  stating  that  he  had  been  informed 
by  the  clerk  of  plaintiff's  attorney  that  plaintiff's  attorney,  Mr.  Nicchia, 
wmtld  be  engaged  in  the  Supreme  Court  on  that  day  and  could  not  be 
present  to  assist  in  the  trial  of  the  action.  The  court  then  asked  for 
the  production  of  an  affidavit  setting  forth  the  facts  stated,  but  the 
affidavit  was  not  produced ;  and  on  the  second  call  of  the  calendar,  no 
one  answered  for  the  plaintiff,  whereupon  Justice  Spiegelberg  directed 
the  complaint  to  be  dismissed,  and  judgment  was  entered  accordingly 
in  favor  of  the  defendant  for  $104.76  accrued  costs  and  disbursements. 
Ten  weeks  kter  plaintiff  moved  to  open  the  default,  which  motion  was 
granted. 

The  first  point  to  be  considered  on  this  appeal  is  whether  sufficient 
facts  were  presented  by  plaintiff  in  the  moving  papers  to  warrant  the 
granting  of  said  motion.  The  affidavit  of 'Mr.  Nicchia,  plaintiff's  at- 
torney, made  in  support  of  the  motion,  states : 

Hbat  after  long  delay  and  being  twice  marked  "Reserved  generally"  the 
<sise  waa,  by  stipulation,  set  for  trial  February  17,  1915,  and  on  tbat  day 
was,  by  further  stipulation,  adjourned  to  April  7, 1915,  cm  which  day  "deponent 
was  not  able  to  be  present  at  the  trial  of  this  action,  as  he  was  engaged  in 
the  Supreme  Court,  New  York  County,  Trial  Term,  Part  XVII,  In  the  action 
ot  Monroe  t.  Sacca  et  aL,  as  well  as  in  Part  II  tor  trial  In  the  action  of 
D'And  T.  Saitta";  that  on  the  day  previous  he  endeavored  to  connect  with 
defendant's  attorneys  by  telephone,  but  failed  to  do  so,  and  requested  bis 
clerk  to  notify  "Mr.  Aaron  Morris^  deponent's  associate,  who  is  the  counsel 
la  the  case  herein,  to  get  an  adjournment" ;  also  "that  4hi  the  7th  day  of 
^ril,  1916,  deponent  was  actually  engaged  in  the  cases  aforesaid,  and  also 

10  the  bankruptcy  court  in  the  Matter  of  Caleca,  which  hearing  was  set  for 

11  o'clock" ;  and  further  "that  deponent  has  had  interviews  with  the  plain- 
tiff herein,  and  from  the  facts  stated  to  him  tha  plaintiff  baa  a  good  cause 
of  action  against  the  defendant  her^" 
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The  affidavit  does  not  state  that  plaintiff  has  fully  and  fairly  stated 
the  facts  in  the  case  to  the  deponent.  Defendant  presented  affidavits, 
in  one  of  which  extracts  were  set  forth  from  the  "Law  Journal  of 
April  8th  whereby  it  conclusively  appeared  tliat  plaintiff's  attorney 
was  not  and  could  not  have  been  actually  engaged  in  either  Part  17 
or  Part  2  of  the  Supreme  Court,  as  averred,  for  the  reason  that  neither 
of  said  cases  was  tried  on  April  7»  1915. 

In  the  absence  of  an  affidavit  setting  forth  actual  engagement  o£ 
counsel,  and  in  the  absence  of  any  other  valid  ground  for  an  adjourn- 
ment, the  case  having  been  set  down  for  trial  by  stipulation,  the  trial 
justice  properly  granted  the  default  and  directed  judgment  for  costs 
in  favor  of  the  defendant;  and  unless  we  are  to  adopt  the  rule  that 
any  litigant  may  submit  to  a  default,  and,  without  presenting  any 
ground  whatever,  except  a  belief  of  counsel,  on  sudi  facts  as  his 
client  may  see  fit  to  acquaint  him  with,  that  there  is  a  good  cause  of 
action,  the  litigant  shall  be  entitled  to  open  the  default,  the  motion 
should  have  been  denied.  To  adopt  such  a  rule  would  be,  in  effect, 
to  nullify  the  effect  of  the  provisions  of  the  Code  providing  for  the 
taking  of  judgment  by  default. 

Judgment  in  favor  of  plaintiff  reversed,  with  $30  costs  to  the  de- 
fendant appellant;  order  opening  plaintiflfs  default  reversed,  and 
judgment  of  April  7,  1915,  in  favor  of  defendant  reinstated.  All  con- 
cur. 


(»3  Misc.  Bep.  489) 

EMPIRE  LIGHTING  FIXTUBE  CO.  T.  BBOWNING. 

(Supreme  Court,  Appellate  Term,  First  Department  February  10,  1O10J 

1.  CONTBACTS  <©=»214 — CONSTBUCTION — TiME  OP  PATMENT. 

Where  a  written  contract  for  tbe  performance  of  vork  contained  no 
proTlsion  for  payment  as  the  work  progressed,  payment  could  not  be 
demanded  as  of  right  until  the  completion  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  |3  980-995 ;  Dec. 
Dig.  i@=»214.1 

2.  Absiqnments  €=>137 — Suffioiekct  of  Evidehce. 

In  an  action  for  the  balance  due  on  a  contract  to  deliver  certain  gas 
fixtures,  etc.,  evidence  held  to  show  that  plaintlft  was  the  assignee  of  a 
contract  made  by  defendlmt  with  another  company,  and  as  such  bound 
by  the  contract 

[Ed.  Note.— For  ot3ier  caaea,  see  Assignments*  Cent  Dig,  |  234 :  Dec. 
Dig.  «&=>137.] 

Sk  CONTBACTS  ®=>90— SUBTICIENOT  OT  EVIDENOB— CONBTBDCTION. 

Evidence  in  such  action  held  to  show  that  there  was  no  consideratloD 
for  the  payments  on  account  actually  made  by  the  defendant 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  I  410:  Dec.  Die. 
<&=>90.] 

4.  CONTBACTS  €=>312 — Performance — Default. 

Under  a  contract  for  the  furnishing  of  certain  gas  and  electric  light 
fixtures,  etc.,  requiring  certificates  from  the  New  York  Board  of  i^re 
Dnaerwrlters  tor  every  fixture  furnished,  the  Allure  to  have  a  certificate 
issued  for  two  of  the  buildings,  or  any  Inspection  made  of  another  build- 
ing, was  not  a  technical  omission,  but  a  default  In  performance,  as  a 
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lack  of  sncb  certlflcates  mUbt  serloiiBly  affect  Are  Insarance  and  tbe  dty'a 
supply  of  electtld^  to  the  buildings. 

[Ed.  Note.— Tot  other  caaes,  aee  Contracts,  Gent  Dig.  1  1279^ ;  Dec. 
Dig.  «s»812.] 

5.  CJONTRAcra  ^s>303 — Nonpekpormanck — Excura. 

Under  snch  contrftct  the  plaintiff's  failure  to  supply  fixtures  called  for 
by  the  contract,  of  the  valne  of  $55.10  according  to  plaintiffs  estimate,  and 
wblcb  defendant  testified  it  cost  him  $77.40  to  furnish,  on  the  ground  of 
defendant's  refusal  to  make  paymentis,  was  not  excused,  as  defendant 
was  under  no  obligation  to  make  the  payments  demanded. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  SS  1409-1443;  Dec. 
Dig.  «=5>30S.l 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  District. 

Action  by  the  Empire  Lighting  Fixture  Ccsnpany  against  Edward 
W.  Browning.  From  a  judgment  in  favOT  of  plaintiff,  defendant  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Argued  January  term,  1916,  before  GUY,  BIJUR,  and  GAVE- 
GAN.  JJ. 

Joseph  Day  Lee,  of  New  York  City,  for  appellant. 
Henry  Silverman,  of  New  York  City,  for  respondent 

GUY,  J.  The  complaint  alleges  that  plaintiff,  between  the  dates 
therein  mentioned,  at  die  special  instance  and  request  of  the  defendant, 
furnished,  delivered,  and  hung  certain  gas  and  electric  light  fixtures 
and  chandeliers  to  certain  premises  designated  by  defendant,  for  which 
the  defendant  promised  and  agreed  to  pay  $1,672,  and  demands  pay- 
ment of  $497,  balance  alleged  to  be  due.  The  answer  sets  out  the  mak- 
ing of  a  written  contract  between  the  Empire  Gas  Fixture  Company 
(hereinafter  referred  to  as  the  contracting  company)  and  the  defendant 
for  the  doii^  of  the  work  in  question,  tiiat  subsequently  the  contract 
was  assigned  to  the  plaintiff,  tiie  Empire  Ughting  Fixture  Company, 
and  the  failure  of  the  plaintiff  to  perform  the  contract,  to  the  defend- 
ant's damage  in  the  stmi  of  $446.30. 

[1-S]  In  the  written  contract  fdeaded  by  defendant  there  was  no 
provision  for  payment  as  the  work  progressed,  so  that  payment  could 
not  be  demanded  as  of  right  until  the  completion  of  the  contract.  Rosen 
v.  Bonagur,  143  N.  Y.  Supp.  1059.  The  testimony  of  plaintiff's  presi- 
dent, Ansorge,  if  believed,  would  have  obviated  any  such  difficulty  as 
far  as  the  plaintiff  was  concerned,  for  he  swore  that  there  was  no 
assignment,  that  he  had  at  no  time  been  connected  with  the  contracting 
company,  that  that  company  went  out  of  business  and  he  received  the 
contract  from  one  of  its  former  employes  and  on  or  about  April  1, 
1915,  brought  it  to  the  defendant,  told  him  the  plaintiff  company  (whose 
name  was  almost  the  same  as  the  contracting  company,  the  only  differ- 
ence being  that  the  word  "lighting"  was  substituted  for  "gas  fixture") 
had  taken  over  the  plant  of  the  contracting  company,  and  that,  if  de- 
fendant wanted  the  plaintiff  to  deliver  under  the  contract,  plaintiff 
was  willing  to  do  so,  but  that  the  contract  did  not  say  anything  about 
payments,  and  on  the  promise  of  the  defendant  to  make  payments 
as  the  work  progressed  plaintiff  agreed  to  perform  the  written  con- 
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.  tract.  The  same  witness  stated,  however,  that  the  plaintiff  was  or- 
ganized to  and  did  take  over  the  business  of  the  contracting  company, 
and  that  the  contract  was  in  pJaintiiFs  office  when  defendant  in  April, 
1915,  telephoned  that  he  was  ready  for  the  work  to  begin. 

Defendant  testified  that  one  Clark  was  the  person  with  whom  he 
had  dealt  as  the  representative  of  the  contracting  company ;  that  when 
Ansorge  saw  the  defendant,  the  former  said  he  was  taking  Clark's 
place — came  instead  of  Clark;  that  nothing  was  said  about  the  con- 
tract* or  of  altering  it  in  regard  to  payment,  and  no  mention  made 
of  the  plaintiff ;  that  because  of  threats  made  by  Ansorge  to  stop  the 
work  payments  were  made  from  time  to  time,  but  that  defendant 
gave  as  little  as  he  could,  so  as  to  get  Ansorge  to  go  ahead ;  Ansorge 
on  May  1,  1915,  when  he  received  $200  from  defendant,  receipted  for 
that  amount  "on  account  of  this  contract,"  signing  on  the  contract, 
"Empire  Gas  Fixture  Company,  P.  J.  Ansorge ;"  on  June  3d  he  gave 
a  similar  receipt,  and  subsequently  he  signed  receipts  in  the  names  of 
both  the  contracting  company  and  the  plaintiff. 

It  is  apparent,  therefore,  from  the  preponderance  of  credible  testi- 
mony, that  plaintiff  is  the  assignee  of  the  contract  made  by  defendant 
with  the  Empire  Gas  Fixture  Company,  and  as  such  bound  by  the 
provisions  of  that  contract,  and  that  there  was  no  consideration  for 
the  payments  on  account  actually  made  by  defendant. 

[4]  Under  the  contract  plaintiff  was  required  to  "furnish  and  install 
material  specified  above  complete  in  the  buildings  located  as  above, 
and  fumi^  certificates  from  the  New  York  Board  of  Fire  Under- 
writers for  each  and  all  fixtures  furnished  and  installed."  Although 
plaintiff  showed  that  an  inspector  of  that  board  had  inspected  the  two 
Seventy- Second  street  houses  for  which  fixtures  were  furnished,  and 
given  an  order  for  the  issuance  of  a  certificate,  it  does  not  appear  that 
a  certificate  was  ever  issued  for  these  two  houses,  or  that  an  inspec- 
tion was  made  of  the  Seventy-Third  street  house.  This  was  not  mere- 
ly a  technical  omission,  because  lack  of  such  a  certificate  may  seriously 
affect  fire  insurance,  and  tiie  department  of  water  supply,  gas,  and  elec- 
tricity may  cause  the  electric  current  to  be  shut  off.  See  Meyers  v. 
Shapiro,  127  App.  Div.  186,  111  N.  Y.  Supp.  503. 

[o]  It  further  appears  that,  because  defendant  refused  to  make 
payments,  the  plaintiff  did  not  supply  fixtures  called  for  by  the  con- 
tract of  the  value  of  $55.10,  according  to  the  plaintiff's  estimate,  and 
which  defendant  testified  it  <x>st  him  $77.40  to  furnish.  This  default 
was  without  excuse,  as  defendant  was  under  no  obligation  to  make  the 
payment  demanded. 

Judgment  must  be  reversed,  and  new  trial  ordered,  witii  $30  costs 
to  appellant  to  abide  the  event.  All  concur. 
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BISHER  V.  CITY  OP  NEW  TOEK. 


(Supreme  Ck>urt,  Appellate  Term,  First  Department   February  10,  1916.) 

1,  Municipal  CoBPOKATione  <@=>857 — ^Psbsonai.  Ihjitbt — Objkot  Faixiho 

ROH  BUIK3B — PbESUHPTION. 

la  an  action  for  Injury  to  plaintiff,  while  at  her  stand  In  a  public 
market  under  a  bridge,  from  being  struck  by  an  lion  plate  falling  from 
the  bridge,  wherein  defendant  admitted  the  service  of  the  proper  statu- 
tory notice,  that  the  plate  fell  from  the  bridge  where  some  employes  of 
the  bridge  department  were  at  work,  and  that  one  of  them  had  dropped 
the  plate,  it  was  the  duty  of  the  defendant  city,  at  the  dose  of  the  plaln- 
tlCf's  case,  to  go  forward  with  the  proof  and  rebut  the  presumption  of  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Munidpal  OorporaUons,  Gent  Dig.  | 
1812 ;  Dec.  Dig.  «s»867.] 

2.  MuNiciFAx.  CoBFounoNS  «»8S7— Pebsoital  IirTOBT— Suttioiskot  or  Svz- 

DENCE — NeOLIGENCB. 

In  sudi  action,  evldenoe  held  insnffldent  to  rebnt  the  presumption  of 
negligence  from  the  happening  of  the  accident 

[Ed.  Note. — For  other  cases,  see  Munidpel  Oorporatlons,  Cent  Dig.  i 
1812 ;  Dec  Dig.  «=9857.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict 

Action  by  Rosie  Fisher  against  the  City  of  New  York.  From  a 
ju(^ment  dismissing  tiie  complaint,  plaintiff  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  January  Term,  1916,  before  GUY,  BITUR,  and  OA  VE- 
GAN, JJ. 

Lester  W.  £4senberg,  of  New  York  City,  for  appellant 
Lamar  Hardy,  Corp.  Counsel,  of  New  York  City  (Terence  Farley 
and  William  E.  C.  Mayer,  both  of  New  York  OXy,  of  counsel),  for  re- 
spondent 

GUY,  J.  Plaintiff  claimed  that  on  February  10,  1915,  when  she  was 
at  her  stand  in  the  public  market  under  the  Williamsburgh  Bridge, 
in  the  borough  of  Manhattan,  she  was  struck  by  an  iron  plate  that 
fell  from  the  bridge,  and  the  acti(»i  was  brought  to  recover  damages 
for  the  injuries  sustained.  It  appears  that  the  plate  was  20  inches 
long,  10  inches  wide,  and  three-eighths  of  an  inch  thick. 

[1]  I>efendant  conceded  that  the  proper  statutory  notices  had  been 
served,  that  the  iron  plate  fell  from  the  bridge,  that  immediately  prior 
to  the  hai^tening  of  the  accident  there  were  some  employes  of  the 
bridge  department  at  work  on  the  bridge,  and  that  one  of  these  men 
dropped  the  plate.  Under  the  circumstances  disclosed  by  the  evidence, 
it  was  the  duty  of  the  defendant  at  the  close  of  the  plaintiff's  case  to 
go  forward  with  the  proof,  and  rebut  the  prestmiption  of  negligence. 
Huscher  v.  N.  Y.  &  Queens  Electric  L.  &  P.  Co.,  158  App.  Div.  422, 
143  N.  Y.  Supp.  639;  Sweeney  v.  Edison  Electric  Illummating  Co., 
158  App.  EKv.  449,  143  N.  Y.  Supp.  636. 

[2]  This  is  the  way  the  defendant  explained  the  accident:  Benjamin 
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Jamin  was  working  at  a  place  known  as  panel  No.  86  on  the  Williaios- 
burgh  Bridge  on  the  day  in  question,  and  hts  work  called  upon  him  to 
remove  "a  certain  plate"  on  that  bridge  and  have  it  painted  and  re- 
placed. He  was  working  on  the  east  side  of  a  column,  and  there  were 
two  other  workmen  there — Halley  on  the  east  side  and  Lampe  on  the 
west  side  of  the  column.   Jamin  testified: 

"Well,  we  were  taking  off  the  plate.  The  plate —  There  was  18  holes  In  tbe 
plnte,  and  we  take  off  the  plate,  and  paint  It,  and  drive  It  up,  and  rivet  it. 
according  to  the  instructions.  In  handing  np  the  plate,  Mr.  Halley  handed 
it  to  me,  and  he  said,  'Are  you  grabbing  it?'  And  I  said,  'Yes,*  and  not 
thinking  about  It—  There  was  a  big  trolley  car  coming  by  at  the  time,  and  it 
gave  me  a  brush,  and  I  let  It  go ;  and  now,  having  a  hold  of  the  plate  In  full, 
I  said,  'Let  go,'  not  thinking  tliat  it  would  go  down  the  hole,  and  that  plate  went 
down  in  the  hole,  and  my  friend  Lampe  was  there  three  or  tour  seconds  later 
looking  down  into  tbe  drip  pan  at  the  plate,  and  I  went  and  looked  at  tue 
plate." 

Samuel  Hamburger,  an  engineer  o£  the  bridge  department,  testi- 
fied that  the  three  employes  were  working  on  top  of  a  longitudinal 
girder ;  that  there  were  tracks  "on  both  sides  of  the  large  girder"*  on 
which  they  were  working ;  that  these  trades  were  about  ten  feet  apart, 
"which  gave  them  a  clearance  distance  in  which  to  work  of  about  24 
indies";  that  trolley  cars  passed  about  every  15  seconds,  and  it 
would  not  have  been  practicable  to  stop  the  railroad  traffic  on  the 
bridge  while  the  work  was  being  done ;  that  all  the  space  of  the  en- 
tire elevated  trolley  and  the  entire  surface  car  system  had  been  con- 
structed underneath  with  drip  pans,  which  pans  consist  of  steel  plates 
about  one-quarter  of  an  inch  thick;  that  an  attempt  had  been  made 
to  cover  the  entire  area  under  the  structure,  and  "that  has  been  done 
so  far  as  it  practically  can  be  carried  out."  While  this  witness  stated 
that  it  was  possible  to  cover  the  space  beneath  the  tracks  and  up  to 
the  column,  so  that  nothing  could  fall  to  the  street,  he  said  that  that 
was  not  practicable.  It  cannot  be  held  that  the  defendant  satisfactorily 
explained  that  the  accident  happened  despite  the  exercise  of  reasona- 
ble care  on  its  part. 

Respondent  contends  that  because  Jamin,  defendant's  employe,  said 
that  the  trolley  car  "gave  me  a  brush,"  the  proximate  cause  of  the 
injuries  to  the  plaintiff  was  "the  brush  of  the  trolley  car  against  Jamin," 
causing  him  to  drop  the  plate,  and  the  secondary  cause  was  the  ex- 
istence of  the  small  space  between  the  drip  pan  and  the  girder  through 
which  the  plate  fell  to  the  street.  Jamin,  however,  did  not  say  that  the 
trolley  car  brushed  against  him ;  neither  did  he  say  how  far  away  the 
trolley  car  was  when  it  gave  him  a  "brush."  The  engineer  said  that  Ae 
tracks  "on  both  sides  of  the  girder"  on  which  the  men  were  working 
were  about  10  feet  apart,  "which  gave  them  a  clearance  distance  in 
which  to  work  of  about  24  inches."  It  is  not  apparent  how,  with 
tracks  10  feet  apart,  there  would  be  a  space  of  only  24  inches  for  the 
workmen. 

Further,  Jamin  testified  that,  "not  thinking  about  it,"  he  let  the 
plate  go,  and  that  his  friend  Lampe  was  there  three  or  four  seconds 
later,  losing  down  into  the  drip  pan  at  the  plate,  and  Jamin  went  and 
looked  at  the  plate.   Respondent  claims  that  the  plate  went  through 
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the  space  between  the  girder  and  the  drip  pan;  but  the  defendant's 
testimony  shows  that  it  fell  into  the  drip  pan,  and  the  workmen  saw 
it  there  after  Jamin  let  it  go.  If  the  workmen's  testimony  was  cor- 
rect, it  does  not  appear  how  the  plate  fell  into  the  street  irom  the 
drip  pan. 

Defendant  put  in  evi(^ence  diagrams  showing  conditions  at  that  part 
of  the  structure  from  which  the  plate  fell ;  but  the  diagrams  are  not 
annexed  to  the  return,  and  some  of  defendant's  evidence  cannot  be 
understood  without  reference  to  them. 

The  contradictory  and  unsatisfactory  evidence  presented  by  the  rec- 
ord does  not  rebut  the  presumption  of  n^ligence  from  the  happenii^ 
of  die  accident,  and  the  judgment  must  be  reversed,  and  a  new  trial 
ordered,  with  $i30  costs  to  appellant  to  abide  the  event  AU  concur. 


BACH  BBOS.,  Inc.,  T.  GEOBGB  BACKEB  CONST.  Ca 
(Supreme  Court,  Appellate  Term,  First  Department  February  10,  1916,) 

1.  Appbai.  and  Bkbos  «s»6d7— Bkcosd — SrAnsianrr  in  BBisr. 

The  Appellate  Term  Is  bound  by  the  record,  and  tbe  statonent  of  eoun* 
sel  In  briefs  as  to  what  did  and  did  not  occur  at  tbe  trial,  U  unsupported 
by  the  record,  cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Elrror,  Cent  Dig.  H  2882, 
2863;  Dec.  Dig.  «=3667.] 

2.  JuDOMBKT  «=>255— Consent — Pdbtheb  Pboop, 

In  an  action  to  recover  the  purchase  price  of  bronze  ornaments  manu- 
factured by  plaintiff  for  the  defendant,  with  counterclaim  for  breach  of 
warranty,  where  the  record  showed  that  a  judgment  dismissing  the  com- 
plaint and  finding  for  defendant  upon  Its  counterclaim  was,  by  the  con- 
sent of  parties,  reopened  for  tlie  taking  of  furtlier  proof,  and  where  it 
aKwared  tltat  no  further  testimony  was  taken,  ezc^t  that  some  of  the 
ornaments  made  by  plaintiff,  and  wbicta  defendant  (dalmed  did  not  corre* 
spond  with  the  sample,  were  produced  In  court,  though  not  ottered  as  evi- 
dence, that  they  were  not  examined  by  the  court,  and  that  there  was  no 
evidence  given  as  to  their  condition,  there  was  no  foundation  for  the 
entry  of  a  Judgment  for  plaintiff,  based  upon  the  alleged  further  proof. 

[£d.  Note.— S^r  other  cases,  see  Judgmmit  Cent  Dig.  fl  445;  Dec.  Dig. 

8.  Apheai.  and  Bbbob  (S=>1177 — Disposxtion — New  Tbial. 

Where  the  couit  below,  In  an  action  for  the  purchase  price  of  ornaments 
made  by  plaintiff  for  defendant,  rendered  Judgment  against  plaintiff  aud 
for  defendant  on  its  counterclaim,  and  tbe  Appellate  Term  could  not  de- 
termine from  the  record  whether  proof  had  on  a  reopening  of  a  judgment 
by  consent  was  sufiBdent  to  sustain  the  vacation  and  entry  o<  Judgment 
for  plaintiff,  the  Interests  of  justice  required  a  new  triaL 

[Ed.  Note.—For  other  cases,  see  Appeal  And  Error,  Cent  D^  |S  4587- 
4601,  4606-4610 ;  Dec  Dig.  «=»U77.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Bach  Bros.,  Incorporated,  against  the  George  Backer  Con- 
struction Company,  with  counterclaim  by  defendant.    From  a  judg- 

«E9Por  other  caxeB  lee  samfl  topic  A  KBT-NUHBBR  IB  ftll  K«T-Numb«!«d  DlgMti  A  Induw 
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ment  denying  a  motion  to  set  aside  a  judgment  for  plaintiff,  defend- 
ant appeals.  Judgment  and  order  reversed,  and  a  new  trial  ordered. 

Argued  January  term,  1916,  before  GUY,  BIJUR,  and  GAVE- 
GAN,  JJ. 

Amstein  &  Levy,  of  New  York  City  (Samuel  Levy,  of  New  York 
City,  of  counsel),  for  appellant. 
Benjamin  M.  Kaye,  of  New  York  City,  for  respondent 

GUY,  J.  This  action  was  brought  to  recover  the  purchase  price  of 
bronze  ornaments  manufactured  by  the  plaintiff  for  the  defendant.  The 
defendant  counterclaimed  for  breach  of  warranty.  The  case  was  first 
tried  June  17,  1915,  and  judgment  rendered  dismissing  the  complaint 
and  in  favor  of  the  defendant  upon  its  counterclaim.  Subsequently 
plaintiff  moved  to  vacate  the  judgment,  and  on  the  return  day  of  the 
motion,  upcm  the  defendant's  objection  that  it  should  have  been 
brought  on  for  hearing  within  five  days  after  the  rendition  of  the  judg- 
ment, the  justice  held  that  such  objection  was  good.  As  to  what  took 
place  afterwards  on  the  return  of  the  motion  there  is  a  dispute.  The 
appellant  claims  that  the  justice,  having  held  that  he  could  not  proceed 
with  the  motion,  announced  that  he  would  write  an  (^nion  stating, 
in  substance,  that  he  believed  that  in  rendering  judgment  for  the  de- 
fendant he  had  made  a  mistake;  that  defendant's  counsel  thereupon 
asked  the  justice  why  he  had  changed  his  mind,  to  which  tiie  latter 
replied  that,  as  only  three  pieces  of  the  large  number  of  articles  fur- 
nished by  plaintiff  were  produced  in  court,  it  might  be  that  the  worst 
three  pieces  of  plaintiff's  manufacture  were  presented,  and  he  desired 
to  see  more  of  the  ornaments ;  that  defendant's  counsel  then  said  he 
had  no  authority  to  produce  the  articles,  but  would  report  the  matter 
to  the  defendant.  It  appears  that  on  June  29th,  upon  notice  to  the 
plainttfifs  attorney,  he  did  produce  in  court  some  of  the  articles  man- 
ufactured by  the  plaintiff,  and  it  is  stated  that  at  that  time  there  were 
several  statements  made,  both  by  the  officers  of  the  plaintiff  and  die 
defendant,  none  of  which  were  taken  down  on  the  record,  and  that 
thereafter  the  justice  rendered  a  judgment  for  the  plaintiff,  and  dis-' 
missing  the  counterclaim.  Plaintiff's  counsel  claims  that  defendant's 
counsel  consented  to  reopen  the  case,  and  that,  although  no  testimony 
was  taken  on  June  29th,  the  justice's  action  in  rendering  judgment  in 
favor  of  the  plaintiff  and  dismissing  the  defendant's  counterclaim  was 
justified.  After  the  entry  of  the  second  judgment,  defendant  moved 
to  vacate  it,  the  motion  was  denied,  and  this  appeal  is  from  the  sec- 
ond judgment  and  the  order  denying  the  motion. 

[1]  This  court  is  bound  by  the  record,  and  statements  of  counsel 
in  briefs  as  to  what  did  or  did  not  occur  at  the  trial,  if  unsupported 
by  the  record,  cannot  be  considered.  The  judgment  of  June  17th  is 
made  a  part  of  the  return,  and  contains  this  recital :  "Opened  by  con- 
sent June  29,  1915."  The  stenographer's  minutes  at  the  end  of  the 
record  contains  this  statement : 

"June  29,  1916.  The  case  ret^tened  by  ooosent  of  the  paztlea  for  farther 
proof.  On  request  the  coart,  the  work  performed  by  the  plalntifl  was  pro- 
duced in  coort,  and  was  examined  by  tbe  court  No  testimony  was  taken. 

"The  Court:  Dedsioa  leserred." 
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Thereafter  the  court  rendered  judgment  as  aforesaid  in  favor  of 
the  piaintiff.  If  these  statonents  are  incorrect,  the  aggrieved  party 
should  have  moved  to  have  the  return  amended. 

[2]  As  it  stands  it  is  clear  that  the  judgment  of  June  17th  was,  by 
consent  of  the  parties,  reopened  for  the  purpose  of  "taldng  further 
proof/'  and,  had  it  appeared  that  further  proof  was  taken,  undoubt- 
edly the  justice  would  have  had  the  right  to  render  judgment  in  ac- 
cordance with  the  facts  as  shown  on  the  entire  record.  The  record 
further  shows  that  no  further  testimony  was  taken;  It  states  that  the 
"work  performed  by  the  plaintiff  was  produced  in  court."  Both  par- 
ties concede  that  what  was  actually  produced  was  some  of  the  orna- 
ments made  by  the  plaintiff,  and  which  the  defendant  claimed  did  not 
correspond  with  the  sample.  These  were  not  offered  in  evidence  by 
either  party,  nor  was  any  testimony  given  as  to  their  condition,  and 
it  does  not  appear  what  the  examination  of  them  by  the  court  dis- 
closed. There  was,  therefore,  no  foundation  laid  for  the  entry  of  a 
judgment  based  upon  the  so-called  "further  proof." 

[3]  It  is  clear  that  the  court  below  reversed  itself  upon  what  It  con- 
sidered further  proof,  and  as  from  the  record  this  court  cannot  deter- 
mine whether  or  not  such  proof  was  sufficient  to  uphold  such  reversal, 
and  the  granting  of  judgment  in  favor  of  the  plaintiff,  the  interests 
of  justice  require  that  there  should  be  a  new  trial. 

Judgment  and  order  appealed  from  reversed,  and  a  new  trial  or- 
d^ed,  with  $30  costs  to  abide  the  event.  All  concur. 


BUac.  Bep.  603) 


(Supreme  Court,  Appellate  Term,  First  Department   Febniary  10,  1916.) 

Atfeat.  and  EjBbob  «=:»1001 — Rkvebsai. — ^Btidbnoe  to  Supfobx  Judgubnt. 
In  an  action  tor  damages  for  injury  to  merchandise  caused  by  the 
flooding  of  premises  occnpled  by  plaintiff  on  certain  days  tiux>ugh  the 
negligence  of  the  defendant  In  constructing  a  subway,  where  the  plaintiff's 
own  evidence  showed  that  the  flooding  was  In  no  way  connected  with  im- 
proper construction  of  a  wall  built  by  defendant,  as  alleged,  the  Judgment 
for  plaintiff  would  be  reversed,  and  the  complaint  dismissed. 

[Ed.  Note.— E\)r  other  cases,  see  Appeal  and  Error,  Cent  Dig.  IS  8ft22, 
892S-39B4;  Dec.  Dig.  «s»1001.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict 

Actions  by  Seligman  A.  Myers,  doing  business  under  the  firm  name 
and  style  of  H.  &  E.  &  S.  Myers,  against  the  Dock  Contractor  Com- 
pany. From  judgments  in  favor  of  the  plaintiff,  defendant  appeals. 
Judgment  in  action  No.  1  reversed,  and  complaint  dismissed,  and  judg- 
ment in  acticm  No.  2  affirmed. 


Argued  January  term,  1916,  before  GUY,  BIJUR,  and  GAVE- 
GAN,  JJ. 


*3»ror  otbR  ouw  Me  nmt  t^io  A  KBT-NUXBER  In  all  Kar-Numbared  Dlgoata  ft  Ind«xw 


MTBRS  V.  DOCK  CONTRACTOR  CO. 


Digitized  by 


292 


157  NEW  YORK  BTTPPLBUBNT 


(Sup.  Ct 


Phelan  Beale,  of  New  York  City  (Robert  M.  Riditer,  of  New  York 
City,  of  counsel),  for  appellant. 

Feiner  &  Maass,  of  New  York  City  (David  R.  Bernstein,  o£  New 
York  City,  of  counsd),  for  respondent. 

GUY,  J.  Defendant  appeals  from  judgments  in  favor  of  plaintiff 
in  two  actions  tried  together  by  the  court,  without  a  jury,  brought  to 
recover  damages  for  injury  to  merchandise  caused  by  the  flooding  of 
premises  occupied  by  plaintiff,  through  the  alleged  negligence  of  the 
defendant. 

Defendant  was  engaged  in  building  a  section  of  the  subway  under 
a  contract  with  the  city  of  New  York,  pursuant  to  diapter  4,  Laws 
1^1,  and  the  acts  amendatory  thereof.  Raintiff,  as  tenant,  occupied 
the  first  floor  and  basement  of  684  Broadway,  on  the  northeast  comer 
of  Great  Jones  street,  and  a  vault  space  adjacent  thereto,  which  ex- 
tended beyond  the  building  line  under  the  sidewalk  to  the  curb  line 
for  a  distance  of  about  40  feet  alcmg  Broadway  and  80  feet  in  Great 
Jones  street. 

Hie  plans  for  the  construction  of  the  subway  included  the  penna- 
nent  use  of  most  of  the  vault  tmder  Broadway;  the  wall  of  the  pro- 
posed subway  coming  withm  a  foot  or  two  of  tiie  Broadway  building 
line  and  parallel  to  it.  A  portion  of  the  vault  space  under  Great 
Jones  street  was  to  be  used  similarly.  About  20  feet  of  the  Great 
Jones  street  wall  of  the  vault,  beginning  at  the  Broadway  curb  line 
and  running  east,  was  torn  down  in  the  course  of  the  construction 
of  the  subway  and  rebuilt  with  a  catch-basin  or  sewer  at  the  easterly 
end.  There  is  no  allegation  or  proof  in  the  complaint  that  plaintiff 
had  ever  actually  received  from  the  city  any  license  to  use  or  occupy 
said  vault  space ;  the  only  evidence  thereof  being  the  actual  use  of 
the  vault  space  by  plaintiff  since  entering  into  possession  of  the  prem- 
ises 684  Broadway  as  lessee. 

Although  these  two  cases  were  tried  as  one  action,  there  are  two 
judgments — one,  in  action  No.  1,  for  $136.50  for  damage  done  on 
May  5  and  May  22,  1915,  to  plaintiff's  property,  by  water  coming  into 
the  Great  Jones  street  vault  adjacent  to  premises  684  Broadway ;  the 
other,  in  acticm  No.  2,  for  $404.71,  damage  done  June  30,  1915,  to 
his  property  by  water  comii^  from  Broadway  into  the  plaintifTs  base- 
ment in  said  premises.   The  facts  are  different  in  the  two  actions. 

As  to  action  No.  1,  damage  done  by  water  coming  from  Great  Jones 
street,  plaintiff's  own  evidence  shows  that  the  damage  occurring  on 
May  5  and  May  22,  1915,  was  caused  by  water  coming  through  the 
old  wall  on  the  Great  Jones  street  side,  at  a  point  east  of  the  easterly 
limit  of  the  new  subway  wall,  and  was  in  no  way  connected  with  im- 
Iffoper  construction  of  the  wall  constructed  by  the  defendant. 

The  judgment  in  acticm  No.  1,  for  $136.50,  must  therefore  be  re- 
versed, with  $30  costs,  and  the  ccnnplaint  dismissed,  with  costs. 

Action  No.  2  is  brought  to  recover  for  damages  occurring  on  June 
30,  1915,  by  reason  of  the  flooding  of  the  basement  of  684  Broadway, 
occupied  by  the  plaintiff,  through  the  alleged  improper  construction 
of  the  wall  separating  the  subway  from  plaintiff's  premises,  and  the 
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alleged  negligence  of  the  defendant  in  failing  to  use  adequate  water- 
proofing material  in  or  during  the  construction  thereof.  There  is 
ample  evidence  in  this  action  to  support  the  finding  of  the  court  as 
to  defendant's  negligence  as  the  proximate  cause  of  the  injury  to 
plaintiff's  merchandise,  and  as  to  the  extent  of  such  damage. 

Ju^ment  in  action  No.  2,  for  $40471,  must  therefore  be  affirmed^ 
with  ^5  costs.  All  coocar. 


BAKER  T.  MAGUIBE,  SnperrlsOT  ot  Janitors  ot  Board  of  Bdncattm,  et  aL 

(Supreme  Court,  .^^ellate  DlTlelon,  Vliat  Departmut   February  11,  1016^) 

UANDAinrs  «=»76 — Boabd  of  Education — Rbtbansfcb  of  EMPLOTfi. 

Where,  after  relator  was  changed  hj  a  committee  of  the  board  of  edu- 
cation from  the  position  of  Janitor  engineer  of  one  building  to  that  of 
another,  the  board  of  education  ratlfled  tbe  transfer,  be  Is  not  entitled  to 
mandamus  against  the  committee  to  compel  retransfer,  for  if  it  bad  no 
power  to  transfer  the  ratiflcatltHi  by  the  board;  save  It  power,  and  If  it 
bad  power  to  retransfbr  despite  ratlflcatirai  it  was  authorised  to  make 
the  transfer. 

[Bd.  Note. — B^r  other  cases,  see  ICandamna,  Gent  Dig.  H  lBB-160;  Dec. 
Dig.  «»76.] 

Dowllng,  X,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  the  application  of  Willjam  C.  Baker  for  writ  of 
mandamus  against  Andrew  J.  Maguire,  as  Supervisor  of  Janitors  of 
the  Board  of  Education  of  the  City  of  New  York,  and  others.  From 
an  order  granting  a  motion  for  an  alternative  writ,  respondents  ap- 
peal. Order  reversed,  and  motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT,  DOWUNG,  SMITH, 
and  PAGE,  JJ. 

Qiarles  Mclntyre,  of  New  York  City,  for  appellants. 
John  E.  O'Brien,  of  New  York  City,  for  re^xmdenC 

^  SCOTT,  J.  Relator,  an  employe  of  the  tward  of  education  of  the 
city  of  New  York,  seeks  restoration,  by  mandamus,  to  a  position  which 
he  formerly  held  as  janitor  engineer  of  Public  School  No.  34.  The 
respondents,  against  whom  he  seeks  a  writ,  are  a  committee  of  the 
board  of  education  known  as  the  committee  on  the  care  of  buildings, 
and  an  employe  of  the  board  known  as  the  supervisor  of  janitors.  Re- 
lator's complaint  is  that  the  respondents  undertook  to  transfer  him 
from  one  schocd  to  another  without  possessing  legal  authority  to  make 
such  a  transfer.  Hence  he  asks  that  they  b&  c(xnpeUed  to  reinstate 
him. 

It  may  be,  as  relator  datms,  that  the  committee  oa  the  care  of 
buildii^^  had  no  specific  authority  tmder  tfie  by-laws  of  the  board  of 
education  to  make  the  transfer ;  but  it  is  not  necessary  to  pass  upon 
that  question,  because  it  appears  that  tbe  acticm  or  attempted  action 
<w  tiie  part  of  that  committee  has  been  formerly  ratified  and  cpn- 
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firmed  by  the  board  of  education  itself,  so  that  the  validity  of  rela- 
tor's  transfer  now  rests  not  upon  any  acticm  by  the  committee,  but 
upon  the  action  of  the  board.  If,  as  relator  insists,  the  committee 
had  no  power  to  transfer  him  in  the  first  instance,  it  certainly  has 
no  power  to  retransfer  him  in  the  face  of  the  acti<»i  taken  by  the 
board,  and  he  cannot  have  a  mandamus  to  compel  the  committee  to 
do  what  it  has  no  power  to  do.  If  the  committee  has  power,  despite 
the  action  of  the  board  of  education  to  retransfer  relator,  it  had  power 
to  transfer  him  in  the  first  instance.  So,  in  any  event,  he  may  not 
have  a  mandamus  against  the  present  respondents. 

Order  appealed  from  reversed,  with  $10  costs  and  disbursements, 
and  motion  denied,  with  $10  costs. 


CLARKE,  P.  J.,  and  SMITH  and  PAGE,  JJ.,  concur.  DOWNING, 
J.,  dissents. 


(Supreme  Conrt,  Special  Term,  Westrfiester  County.    Febmarr  4,  1916.) 

1.  Pbooesb  tSzslSS — SETTiNa  Aside  Sbbtick  ot  Suiocons — Snowmo  of  In- 

aUFFICIEMCT. 

Where  plaintiff's  caase  of  action  will  be  barred  by  limitation  If  the 
service  of  summons  upon  defendant  Is  set  aside  and  vacated  on  Its  motion, 
the  court  should  be  dearly  satisfied  that  the  aerrice  was  insufficient  be- 
fore so  doing. 

[Ed.  Note.— Fot  other  cases,  see  Process,  Oent  Dig.  H  218-220;  Dec 
Dig.  <S=>158.] 

2.  Evidence  «=:>35 — Judicial  Notice. 

The  court  cannot  take  judicial  notice  of  the  law  of  a  foreign  state. 
[Ed.  Note.— For  other  eases,  see  Evidence,  Cent.  Dig.  |§  35t  SI;  I>ec. 
Dig.  €=s>35 ;  Ai^al  and  Error,  Cent  Dig.  {  2959.] 

3.  COBPOBATIONS  €=9668 — ForaiGN  COBPOK&TIONS — SEBTIOK  OF  PeOCESS — PBB- 

suiiPTion. 

In  the  absence  of  proof  of  the  law  ot  Pennsylvania  conclusively  showing 
that  a  limited  partnership  formed  therdn  under  statutory  aatborlty  Is  not 
a  corporaticm,  the  fact  that  such  a  partnership  applied  as  a  corporation  for 
a  certificate  to  do  business  In  New  York,  and  that  such  a  certificate  was 
granted,  is  presumptive  evidence  that  the  parbaershlp,  notwithstanding 
Its  designation  as  sudi  in  the  complaint  in  an  action  against  it,  is  a  foi^ 
elgn  corporation,  so  that  service  of  process  upon  Its  designated  awtnt  was 
proper. 

[Ed.  Note. — For  odw  casee,  see  Corporatl<HU,  Gent.  Dig.  fg  ^0^^2627; 
Dec  Dig.  «E»66S.] 

4.  CoBPOBATiona  «=s659 — Fobezqn  Cospobationb — Sebviok  or  Pbocbss  oh 

Liuited  Pabtnebshif. 

Where  a  limited  partnership,  formed  in  Pennsylvania  under  statutory 
authority,  complied  with  General  Corporation  Law  (Consol.  Laws,  c.  23) 
I  Ifi,  relating  to  such  appUcatlona  by  foreign  corporations,  by  aivlylog 
for  a  certificate  to  do  business  In  New  Yovk^  calling  Itself  a  corpora- 
tion and  designating  a  person  to  receive  service  of  process  as  if  it  had 
been  a  foreign  corporation,  such  partnership  will  not  be  heard  to  claim 
that  service  of  summons  upon  such  agent  was  a  nullity. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  H  2661.  2562 ; 
Dec  Dig.  •»a5».] 
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6b  Fbocebb  «a»166— Sxktioi  or  SmuoiTB— Waiyxb  ov  Stxtdtobt  Fbotxbioh. 
An  Individual  defendant,  by  designating  an  agent  or  attorney  to  Tecdve 
service  of  process  for  him,  may  waive  tlie  benefit  of  the  statutory  provi- 
sions relating  to  service  of  snmmons  'upon  an  individual,  and  providing  for 
delivery  of  a  copy  to  the  defendant  In  person,  since  the  provision  is  plain- 
ly for  his  benefit 

[Ed.  Note.— For  other  cases,  see  Process^  Cent  Dig.  H  200-255;  Dea 
Dig.  «»166.] 

Action  by  Alexander  Wolski,  as  administrator,  against  Booth  & 
Flinn,  Limited.  On  motion  to  set  aside  service  of  summons.  Motion 
denied. 

Stephen  A.  Machinski,  of  New  York  City,  for  plaintiflf, 
John  A.  Goodwin,  of  White  Plains,  for  defendant 

YOUNG,  J.  The  defendant  has  moved  to  vacate  and  set  aside  the 
service  of  the  summons  upon  the  defendant,  upon  the  ground  that  the 
defendant  is  a  limited  partnership  and  that  the  summons  was  improp- 
erly served  upon  a  person  designated  in  an  application  filed  in  the  sec- 
retary of  state's  office  for  a  certificate  to  do  business  in  this  state  as 
a  person  to  receive  service  of  process  and  that  such  person  was  not 
a  member  of  such  limited  partnership. 

[IJ  The  action  is  brought  to  recover  damages  for  the  death  of  plain- 
tiffs intestate  alleged  to  have  been  caused  by  the  negligence  of  Ae 
defendant  on  or  about  November  21,  1913.  If,  therefore,  this  serv- 
ice is  set  aside  and  vacated,  plaintiff's  cause  of  action  will  be  barred 
by  the  statute  of  limitations.  Under  these  circumstances,  the  court 
should  be  clearly  satisfied  that  the  service  was  insufficient. 

It  appears  from  the  complaint  and  moving  papers  that  the  defendant 
is  a  limited  partnership,  organized  under  an  act  of  the  Assembly  of 
the  state  of  Pennsylvania  oititled  "An  act  authorizing  the  formation 
of  partnership  associations  in  which  the  capital  subscribed  shall  alone 
be  responsiWe  for  the  debts  of  the  association,"  etc.  P.  L.  1907,  p.  432. 
It  also  appears  from  the  moving  papers  that  the  defendant,  pursuant 
to  a  demand  of  the  Public  Service  Commission  of  the  First  District, 
made  application  for  a  certificate  to  do  business  in  this  state  on  or 
about  June  23,  1914,  and  a  copy  of  such  application,  to  which  is  ap- 
pended what  is  termed  in  the  application  a  sworn  copy  of  the  charter 
of  said  incorporation.  This  application  purports  to  tw  made  pursu* 
an^  to  section  16  of  tiie  General  Corporation  Law,  and  recites  that  it 
makes  "a  statement  and  designation  under  its  corporate  seal  to  be 
filed  with  the  annexed  sworn  copy  of  its  charter  or  certificate  of 
incorporation."  This  application  further  designates  Graham  Caldicott 
as  a  person  upon  whom  a  summons  may  be  served,  etc.,  and  recites  his 
office  or  place  of  business,  which  is  a  place  where  said  corporation  is 
to  have  its  principal  place  of  business  within  the  state  of  New  York. 

The  affidavit  of  defendant's  attorney  states  that  the  expressions  "cor- 
poration" and  "incorporation,"  contained  in  this  application,  arose 
through  an  inadvertence  on  his  part,  from  the  fact  that  the  application 
was  taken  from  a  form  in  White  on  Corporations,  and  also  that  he,  at 
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the  time  of  drawing  such  application,  advised  the  defendant  that  they 
were  not  a  foreign  corporation  within  the  meaning  of  the  Code  of 
Civil  Procedure  or  the  General  Corporation  Law,  and  that  compliance 
with  the  unwarranted  demand  -of  the  Public  Service  Commission  was 
a  legal  nullity,  but  the  same  was  done  to  avoid  any  complications  con- 
nected with  the  assigmnent  of  any  bid  for  the  construction  of  sub- 
ways in  New  York  City. 

It  is  claimed  by  defendant  that  this  application  and  designation  filed 
in  the  secretary  of  state's  office  did  not  legally  constitute  the  person 
designated  a  proper  one  upon  whom  valid  service  of  the  summons  in 
this  action  could  be  made,  because  the  defendant  is  not  a  foreign  cor- 
poration, but  is  a  limited  partnership,  and  that  there  is  no  provision  in 
the  Code  or  in  any  statute  permitting  such  a  designation  or  making 
such  service  valid  and  eflfectual.  The  defendant  at  the  present  time, 
as  appears  frcon  its  ^plication  for  the  certificate  to  do  business  in 
this  state  and  the  papers  attached  thereto,  consists  of  three  partners, 
and  the  defendant  claims  that  tiie  only  method  by  which  this  Umited" 
partnership  can  be  sued  is  under  the  individual  names  of  the  partners 
and  by  service  upon  them  individually. 

If  this  defendant  were  a  limited  partnership  or  joint-stock  asso- 
ciation of  this  state,  undoubtedly  service  of  the  summons  would  have 
to  be  made  upon  the  individual  defendants.  There  does  not  seem  to 
be  any  provision  of  the  Code  pentiitting  a  designation  by  a  nonresident, 
and  the  Code  provides  that  the  service  of  summons  upon  defendant, 
being  a  natural  person,  shall  be  effected  by  delivering  to  the  defend- 
ant in  person  (section  426). 

[2,  3]  The  court,  of  course,  is  inclined  to  uphold  the  service  of  pro- 
cess, especially  where  otherwise  the  plaintiff  would  be  barred  of  his 
remedy,  unless  the  defect  is  jurisdictional.  Nothing  appears  from  the 
papers  now  before  the  court  as  to  the  true  status  of  the  defendant  un- 
der tiie  laws  of  Pennsylvania.  The  court  cannot,  of  course,  take  ju- 
dicial notice  of  the  law  of  a  foreign  state,  although  some  decisions  of 
the  United  States  Supreme  Court  concerning  the  status  of  these  lim- 
ited partnerships  with  reference  to  the  jurisdiction  of  the  federal 
courts  by  reason  of  citizenship  seem  to  hold  that  for  the  purposes  of 
considering  the  jurisdiction  of  the  federal  courts  they  are  not  to  be 
deemed  corporations.  These  decisions,  however,  are  not  controlling 
upon  this  court,  so  far  as  the  question  here  involved  is  concerned.  It 
may  be  that  proof  of  the  law  of  Pennsylvania  would  establish  that 
these  limited  partnerships  are  in  substance  and  effect  corporations  un- 
der the  law  of  Pennsylvania,  and  would  be  held  by  the  courts  of  tiiis 
state  to  be  foreign  corporations  within  the  meaning  of  section  16  of  the 
General  Corporation  Law.  Furthermore,  in  the  absence  of  proof  of 
the  law  of  Pennsylvania  establishing  conclusively  that  they  are  not 
corporations,  the  fact  of  the  application  (whether  compulsory  or  other- 
wise is  of  no  importance)  for  a  certificate  to  do  business  in  this  state 
and  the  granting  of  such  certificate  would  seem  to  be  presumptive  ev- 
idence that  this  defendant,  notwithstanding  its  designation  in  the  com- 
plaint as  a  limited  partnership,  is  a  foreign  corporation. 

[4]  But  it  seems  to  me  that  there  is  a  broader  ground  upon  which 
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this  service  may  be  upheld.  The  defendant  made  and  filed  Its  appli- 
cation for  a  certificate  to  do  business  in  this  state,  complying  with  the 
provisions  of  section  16  of  the  General  Corporation  Law  relating  to  such 
applications  by  foreign  corporations,  calling  itself  a  corporation  and 
making  the  designation  of  a  person  to  receive  sefvice  of  process  in  cxxn- 
pliance  with  such  law.  Whether  tiiis  application  was  made  under  com- 
pulsion by  the  PuUic  Service  Commission,  or  whether  the  designation 
of  the  defendant  as  a  "corporation"  was  or  was  not  inadvertent,  does 
not  seem  to  me  to  be  important  upon  the  question  now  under  consid- 
eration. The  fact  remains  that  it  placed  on  file  in  the  office  prescribed 
by  law  for  that  purpose  a  paper  by  which  it  designated  a  person  to 
receive  service  in  the  same  manner  as  if  it  had  been  a  foreign  corpo- 
ration. It  cannot,  therefore,  now  be  heard  to  say  that  it  is  not  such 
corporation,  or  that  tiie  designation  of  Caldicott  to  receive  service  was 
a  nullity.  Hie  court  should  not  thus  allow  the  defendant  to  mislead 
the  plainti£f  to  his  prejudice. 

[6]  Even  though  the  statutory  provisions  relating  to  service  of  sum- 
mons upon  an  individual  provides  for  the  delivery  of  a  copy  to  the 
defendant  in  person,  such  provision  is  plainly  made  for  the  benefit  of 
the  defendant,  and  1  am  imable  to  perceive  any  good  reason  why  the 
defendant  coiUd  not  waive  the  benefit  of  this  statutory  mode  of  serv- 
itt  by  designating  an  agent  or  attorney  to  receive  service  for  him.  To 
hold  otherwise  would  work  a  grave  m justice  upon  the  plaintiff. 

The  motion  to  set  aside  the  service  of  the  summons  is  therefore 
denied. 


(OBHlsa  Bep.  496) 

WETZEL  T.  BABHITB. 
(Sapreme  Court,  Appellate  Term,  Elrst  Department   February  10,  1916^) 

1.  Courts  ^s:»190 — ^MnniciPAz.  Consrs — SuinioNs — iNDouKiaNT. 

As  Monldpal  Conit  Code  (Laws  1915,  c.  279)  |{  19,  78,  require  a  Bum- 
mons  without  a  complaint  to  be  Indorsed  wltb  a  statement  iA  tlw  nators 
and  snbetance  of  plaintifrs  cause  of  action,  It  will  be  presumed  that  a 
moTlug  affidavit  to  stay  proceedings,  la  an  action  begun  by  summons 
without  complaint  until  payment  of  costs  awarded  In  a  prior  action  be- 
tween the  same  parties  for  the  same  cause,  was  baaed  on  the  required  in- 
dorsement  on  the  summons. 

[Ed.  Mote.— For  other  cases,  see  Courts,  Dec.  Dig.  ^190.] 

2.  Ccwrrs  «=»277 — Stat  of  Peoceedings— Payment  of  Costs. 

It  is  the  duty  of  a  court  to  stay  trial  until  costs  of  a  prior  action  fOr 
the  same  cause  are  paid,  though  such  cause  was  first  instituted  in  an- 
other court;  it  being  tor  the  public  interest  to  diminish  interminable 
UtigatloD. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  ||  1048-1060;  Dec. 
Dig.  «=32T7.] 

S.  Gosis  «=»277 — MoNiciPAi,  CouBT — Stat  of  Aotioh. 

Under  Municipal  Court  Code,  {  15,  making  the  Hunldpal  Court  a  court 
of  record,  and  glvlog  It,  except  as  otherwise  provided,  the  inactlce,  i^lead- 
iwp,  fOTiB.  and  procedure  ol  the  Suprone  Court  the  Himi«dpal  Coiirt  may 
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Btay  a  cause  of  acUon  for  lUHiparmait  of  coBts  of  a  pzlor  acUan  In  an* 
other  court. 

[Ed.  Note.~-For  otber  cases,  see  Costs,  Gent.  Dig.  U  lOiS-lOOO;  Dec. 
Dig.  «=>277.} 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict 

Action  by  Charles  Wetzel  against  William  E.  Barhite.  From  an 
order  staying  proceedings  until  payment  of  costs  awarded  in  a  prior 
action-  between  the  same  parties  in  the  Supreme  Court,  plaintiff  ap- 
peals. Appeal  dismissed. 

Argued  January  term,  1916,  before  GUY,  BIJUR,  and  GAVE- 
GAN.  JJ. 

R.  J.  Imperatori,  of  New  York  City  (Jacob  J.  Alexander,  of  New 
York  City,  of  counsel),  for  appellant 
C.  E.  Sutherland,  of  New  York  City,  for  respondent 

GUY,  J.  [1]  The  complaint  in  the  Supreme  Court  action  shows 
that  it  was  an  action  to  recover  for  broker's  cc»nmissioQs.  Defend- 
ant's attorney's  moving  affidavit,  made  after  the  service  of  the  sum- 
mons, alleges  that  this  action  is  for  the  same  cause,  viz.,  to  recover  for 
tiie  identical  broker's  c(»nniissions.  Plaintiff's  answering  affidavit  does 
not  deny  this.  A  summons  without  a  C(»nplaint  is  required  to  be  in- 
dorsed with  "a  statement  of  the  nature  and  substance  of  the  plaintiff's 
cause  of  action."  Municipal  Court  Code,  §§  19  and  78.  We  must 
assume  that  the  moving  affidavit  is  based  upon  the  required  indorse- 
ment upcm  the  summons.  Plaintiff  has  neglected  to  include  the  sum- 
mons in  the  return.  He  who  asserts  that  his  own  pleading  is  defective 
must  prove  it  as  error  is  no  longer  presumed,  but  must  be  proved. 

[2]  In  the  former  District  Courts  trials  were  stayed  for  the  nonpay- 
ment of  costs  of  prior  actions,  just  as  they  wotdd  have  been  in  the 
Supreme,  Court.  Flewelling  v.  Brandon,  4  Daly,  333,  334;  Lewis  v. 
Davis,  8  Daly,  185,  187,  188.  The  right  and  duty  to  stay  a  trial  un- 
til the  costs  of  a  prior  action  for  the  same  cause  are  paid  does  not  de- 
pend upon  those  costs  being  awarded  by  the  same  court  in  which  the 
later  action  is  brought  Singer  v.  Garlick,  123  App.  Div.  282,  283, 
107  N.  Y.  Supp.  972;  Weil  v.  Manheim,  66  Misc.  Rep.  566,  568,  121 
N.  Y.  Supp.  1114.  Stays  for  nonpayment  of  costs  of  prior  actions 
are  salutary,  because  it  is  for  the  public  interest  to  diminish  inter- 
minable, groundless  litigation.  Conlcwi  v.  Nat  Fireproofing  Co.,  128 
App,  Div.  271,  112  N.  Y.  Supp.  652. 

[3]  There  is  nothing  in  the  present  Municipal  Court  Code  which 
changes  this  salutary  rule  of  the  Supreme  Court  and  District  Court 
practice.  One  of  the  defects  of  the  Municipal  Court  Act,  which  the 
present  Code  replaced,  was  that  subdivision  15  of  section  1  thereof 
excluded  power  to  stay  for  nonpayment  of  costs  of  a  prior  action. 
McKown  V.  Oppenheimer,  60  Misc.  Rep.  99,  100,  111  N.  Y.  Supp. 
609;  Goldman  v.  Brooklyn  Heights  R.  R.  Co.,  129  App.  Div.  657,  658, 
114  N.  Y.  Supp.  182.  By  making  the  Municipal  Court  a  court  of 
record,  and  giving  it,  "except  as  otherwise  provided  *  *  *  the 
practice,  pleadings,  forms  and  procedure   *   *    *   in  the  Supreme 
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Court'*  (Municipal  Court  Code,  §  15),  the  salutary  Supreme  Court  and 
District  Court  practice  of  staying  trials  for  the  nonpayment  of  costs 
has  been  restored. 
Appeal  dismissed,  with  $10  costs.   All  concur. 


(Supreme  Coart,  Appellate  Term,  Flrat  Department   January  26^  101&) 

L  Courts  <8=>190 — AppeaI/ — CJrrr  Cotjbt — "Ihtsbiob  akd  Local  Coxjbt" — 

Statutes. 

Code  ClT.  Proa  {  8188,  proTldes  that  an  appeal  to  the  Supreme  Court 
may  be  taken  from  a  Judgment  of  the  City  Court  of  the  (My  of  New  York 
In  a  case  where  an  appeal  might  be  taken  to  the  Appellate  DlTlalon  of  the 
Sni^me  Coort  from  a  Judgment  In  the  Supreme  Court  Section  8189 
provides  that  an  appfial  to  the  Supreme  Court  may  be  taken  from  an  inter- 
locutory Judgment  of  a  City  Court,  or  from  an  order  made  by  a  Judge 
thereof,  when  an  appeal  might  be  taken  to  the  Appellate  Division  of  the 
Supreme  Court  from  an  Interlocutory  judgment.  Section  3190  provides 
that  such  appeals  must  be  taken  within  10  days  after  service  of  a  copy  of 
the  Judgment  or  order  appealed  from,  and  that  in  other  respects  titles  1,  3, 
and  4  of  chapter  12  of  the  Code  shall  apply.  Title  3,  c.  12,  relates  to 
appeals  to  the  Supreme  Court  from  inferior  courts,  and  sections  1340,  1341 
et  seq.,  provide  for  an  appeal  to  the  Supreme  Court  from  Judgments  and 
orders  of  "inferior  and  local  courts,"  and  that  to  stay  the  execntl<m  of 
a  Judgment  security  must  be  0ven,  and  that  ujwn  an  ai^peal  from  an  ot^ 
der  the  "aiq;»ell8te  court  or  a  Judge  thereof  may  direct  a  stay,"  etc.  Title  4 
relates  to  appeals  to  the  Appellate  Division,  and  section  13^  thereof  pro- 
vides that  tile  court  "in  or  from"  which  an  ai^eal  is  taken  may  grant  a 
stay.  Seld,  that  the  City  Court  of  the  City  of  New  York  is  an  "Inferior 
and  local  court,"  and  that  only  the  appellate  court  or  a  Judge  thereof 
could  grant  a  Btay  upon  an  appeal  therefrom. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec.  Dig.  <S=>190. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Inferior  Local  Court] 

Z  Appuz.  Am  ElBROB  ^»47T— Afpucatioh  nw  Stat  or  pBOOsiniHGs— Jo- 
BxsnioTxon. 

An  application  for  a  stay  of  proceedings  upon  an  ain>eal  must  be  made 
In  the  court  tn  which  the  appeal  is  pending,  and  not  in  court  from  which 
the  appeal  is  taken. 

[Bd.  Note.— For  other  cases,  see  Appeal  and  filrror»  Coit  Dig.  ft{  2247- 
2219;  Dec.  Dig.  «»477J 

I.  CotJBTS  <8=>190 — Apfeai. — Oirr  Coubt — Vaoatios  of  Pbocebdinqs. 

Under  Code  Civ.  Proc  1 1348,  providing  that  the  Appellate  Division  may 
vacate  or  mo^ty  any  order  in  an  actkm  m  special  proosedlnff  made  by 
a  Justice  of  the  Soineme  Court,  or  1^  the  conrt  without  notice  to  the  ad- 
Terse  party,  the  powers  of  the  Appellate  Term,  composed  of  not  less  than 
three  Justices  of  the  Supreme  Conrt  designated  by  the  Appellate  Division 
under  section  1344,  and  limited  to  the  hearings  of  ai%)ealB  and  to  the 
powers  incidental  thereto,  can  only  be  invoked  when  an  appeal  is  pending 
before  It;  and  hence,  where  no  appeal  is  pending  the  motion  to  set 
a^de  an  order  in  the  City  Court  staying  proceedings  toward  the  enforce- 
ment of  a  Judgment  would  be  denied. 

[Bd.  Note.— For  other  cases,  see  Courts,  Dec  Dig.  «=>190.] 
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Action  by  Alberto  Bimboni  against  John  McCormack.  On  motion 
by  plaintiff  for  an  order  to  vacate  an  ex  parte  order  made  by  a  jus- 
tice of  the  City  Court  staying  all  proceedings  on  the  part  of  plaintiff 
towards  the  enforcement  of  a  default  judgment  in  his  favor  against 
defendant,  and  also  suspending  the  operation  of  two  other  orders* 
Motion  denied. 


See,  also,  157  N.  Y.  Supp.  314. 

Argued  January  term,  1916,  before  GUY,  BIJUR,  and  GAVE- 


Bouvier,  Geer  &  Lindsay,  of  New  York  City  (William  Montague 
Geer,  Jr.,  of  New  York  City,  of  counsel),  for  appellant. 
Horace  W.  Palmer,  of  New  York  City,  for  respondent. 

PER  CURIAM.  This  is  a  motion  made  by  the  plaintiff  herein  for 
an  order  to  vacate  an  ex  parte  order  nuule  by  a  justice  of  the  City 
Court  staying  all  proceedings  on  the  part  of  the  plaintiff  towards  the 
enforcement  of  a  judgment  obtained  m  his  favor  against  the  defend- 
ant by  default,  and  also  suspending  the  operation  of  two  orders  here- 
inafter referred  to.   The  material  facts  are  as  follows: 

The  plaintiff  obtained  a  judgment  against  defendant  by  default  on 
Sefitember  13,  1915.  Thereafter  the  defendant  obtained  an  order 
opening  his  default  upon  certain  conditions  therein  named  to  be  com- 
plied with  within  a  time  specified.  Upon  a  motion  made  to  resettle 
this  order  the  motion  was  denied ;  but,  the  defendant  having  appealed 
therefrom,  he  was  given  by  the  court  below  two  days  after  the  deter- 
mination of  such  appeal  in  which  to  comply  with  the  terms  of  the 
order.  Subsequently  this  appeal  was  dismissed  by  motion  made  in 
this  court,  and  an  order  was  entered  in  the  City  Court  on  December 
23,  1915,  declaring  the  defendant  in  default,  and  making  the  judgment 
absolute,  and  not  as  security  only.  In  the  meantime  the  defendant, 
claiming  that  he  had  fully  complied  with  the  conditions  of  the  wder 
opening  his  default,  had  made  a  motion  to  restore  the  case  to  the  cal- 
endar, which  motion  was  denied  by  an  order  entered  on  December 
23,  1915,  and  a  second  motion  substantially  for  the  same  relief  was 
again  denied  by  an  order  entered  on  December  29,  1915.  The  de- 
fendant served  a  notice  of  appeal  from  the  two  last-named  orders,  and 
with  his  notice  served  an  order,  evidently  obtained  ex  parte  from  a 
justice  of  the  City  Court,  which  cnrder  contains  the  following  recital: 

"Ordered,  that  the  operation  of  the  order  denying  the  defendant's  motioD 
to  restore  to  the  calendar,  dated  Decmber  23, 1915,  and  the  order  drying  tlie 
deCendant's  motion  to  vacate  the  ex  parte  order  making  tbie  Judgment  berela 
abs(Aute  and  denrlns  the  other  relief  moved  for,  dated  December  29, 1016,  be 
and  the  same  hereby  la  snapended,  and  all  proceedings  nptm  the  iMirt  of  the 
plaintiff  or  his  attorney  or  the  aherUI  of  New  York  county  thereunder,  and  to 
enforce  the  judgment  of  September  14, 1916,  be  and  the  same  hereby  are  stayed, 
pending  an>eal  fnun  aaid  wdera  and  until  five  days  after  the  detwmlnation 
thereof." 

The  plaintiff  thereupon  moved  to  have  tiiat  order  vacated,  which 
motion  was  denied  by  an  order  of  tbe  City  Court;  the  last-named 
order  also  reciting  tiiat: 
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"Thla  motion  is  denied,  and  the  porUon  of  Uie  aforesaid  orders  and  the 
proceedings  therein  are  suspended,  and  the  enforcement  of  the  Jodgmeot 
stayed  until  fire  days  after  the  determination  of  the  appeal,"  etc. 

No  appeal  has  been  taken  frwn  this  order.  This  motion  is  made 
in  this  court  to  vacate  this  last  order  which  practically  grants  a  stay 
of  the  enforcement  of  the  jue^ment  without  the  giving  of  security. 
The  ^aintiff  claims  that  power  to  grant  such  relief  is  vested  in  this 
court  by  virtue  of  the  following  provision  contained  in  section  1348 
of  the  Code  of  Civil  Procedure  (chapter  12,  title  4) : 

"The  Appellate  DivUdcm  shall  have  power  to  vacate  or  modify,  wlthont 
nottee,  or  apon  such  notice  aa  it  ehaU  deem  proper,  any  order  in  an  acOtBi  or 
q?eclal  ^oceeding  made  by  a  jnstlee  ct  the  Sapreme  Court  or  by  the  oonrt 
without  noUce  to  the  adverse  partj." 

Hiis  motion  involves  the  consideration  of  two  questicms:  (1)  The 
power  of  the  City  Court  to  grant  a  stay  of  the  enforcement  of  a  judg- 
ment obtained  or  order  made  in  that  cotu-t  pending  an  appeal  from 
either ;  and  (2)  the  application  of  that  portion  of  section  1348  of  tiie 
Code  above  quoted. 

[1,2]  The  right  of  appeal  from  a  judgment  or  an  order  of  the 
City  Court  to  the  "Supreme  Court'*  is  given  by  virtue  of  the  provisions 
of  sections  3188,  3189,  and  3190  of  the  Code.  Briefly  stated,  they  pro- 
vide for  ai^als  from  orders  and  judgments  of  the  City  Court,  and 
declare  that,  otherwise  tl^  prescribed  in  these  sections,  titles  1,  3, 
and  4  of  chapter  12  of  the  Code  shall,  "so  far  as  the  same  are  appli- 
cable," apply  to  such  appeals.  It  must  first  be  observed  that  sections 
3188  and  3189  of  the  Code  permit  an  appeal  only  to  tiie  "Supreme 
Court."  No  mention  is  made  of  the  Appellate  Division,  and  no  right 
of  appeal  thereto  lies.  Turning  now  to  title  3  of  chapter  12,  we  find 
that  provision  is  also  made  therein  for  appeals  to  the  "Supreme  Court'* 
from  judgments  and  orders  of  "inferior  and  local  courts  heretofore 
heard  in  the  Coiut  of  Common  Pleas  of  the  City  of  New  Ymrk."  Sec- 
tion 1340.  The  City  Court  is  an  inferior  local  court  created  by  stat- 
ute. O'Connor  v.  City  of  New  York,  51  Misc.  Rep.  560,  101  N.  Y. 
Supp.  295,  affirmed  191  N.  Y.  238,  83  N.  E.  979. 

Appeals  frran  the  City  Court  were  formerly  heard  in  the  Court  of 
Common  Pleas,  although  they  were  first  taken  to  the  General  Term 
of  the  City  Court,  and  so  continued  until  that  term  was  abrogated  by 
chapter  515,  Laws  of  1902.  Title  3,  chapter  12,  prescribes  the  prac- 
tice upon  appeal  taken  from  inferior  and  local  courts ;  and  section  1341 
declares  that  to  stay  the  execution  of  a  judgment  security  must  be 
given,  ^nd  that  upon  an  appeal  from  an  order  the  "appellate  court  or 
a  judge  thereof  may  direct  a  stay,"  etc.  The  power  thus  given  to 
grant  a  stay  in  appeals  from  such  courts  is  limited  to  tiie  "appellate 
court  or  a  judge  thereof."  Title  4,  c.  12,  lays  down  llie  practice  upon 
appeals  to  the  Appellate  Division  from  the  Supreme  Court.  As  be- 
fore stated,  section  3190  permits  the  application  of  title  4  to  appeals 
from  the  City  Court,  "so  far  as  the  same  are  applicaUe,"  but  oidy 
such  provisions  of  title  4  are  applicable  to  appeals  from  inferior  and 
local  courts  as  are  not  specifically  mentioned  in  and  provided  for  by 
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Of  these  we  may  mention  the  right  conferred  by  section  3131  of 
staying  an  execution  for  30  days  only  without  the  giving  of  security, 
evidently  to  give  time  for  making  and  serving  a  case  upon  appeal,  if 
one  is  taken;  also  those  in  sections  1353  and  1354  relating  to  the  pa- 
pers upon  which  appeals  are  heard  and  the  judgment  to  be  entered 
upon  Ihe  appeal.  It  is  true  that  section  1353  also  provides  that  the 
court  "in  or  from"  which  an  af^al  is  taken  or  a  judge  thereof  may 
grant  a  stay ;  but  clearly  that  ref  o-s  only  to  an  appeal  "authorized  by 
this  title/'  and  appeals  authorized  by  title  4  are  those  taken  £rom 
the  Supreme  Court  to  the  Appellate  Division,  and  not  those  taken 
under  title  3  to  the  Supreme  Court. 

An  application  for  a  stay  of  proceedings  upon  an  appeal  must  be 
made  in  the  court  in  which  the  appeal  is  pending,  and  not  in  the  court 
from  which  the  appeal  is  taken.  Van  Orden  v.  Van  Orden,  27  App. 
Div.  136,  50  N.  Y.  Supp.  184.  After  an  appeal  has  been  perfected,  all 
matters  pertaining  to  the  appeal  itself  *  *  should  be  made  to  the 
appellate  court  Seabury  on  City  Court  Practice,  898.  It  was  distinctly 
held  in  Stem  v.  Barrett  Chemical  Co.,  124  App.  Div.  377,  108  N,  Y. 
Supp.  811,  that  title  4  of  chapter  12  ai^lied  to  appeals  from  a  judg- 
ment or  order  of  the  Supreme  Court,  and  there  is  nothing  contained  in 
title  1  of  chapter  12,  likewise  made  applicable  to  appeals  from  the  City 
Court,  that  is  in  any  way  contradictory  of  this  position.  It  fdlows, 
therefore,  that  only  the  appellate  court  or  a  judge  tiiereof  can  grant  a 
stay  upon  an  appeal  from  an  inferior  court. 

It  is  frequently  stated  that  courts  have  control  over  their  own  judg- 
ments, and  this  statement  is  usually  accompanied,  where  there  is  no 
statute  to  warrant  the  exercise  of  power,  by  a  reference  to  some  "in- 
herent power"  in  the  court.  While  in  a  certain  sense  this  is  true  of 
courts  tiiat  can  resort  to  the  common  law,  it  is  never  true  that  a  court 
has  any  inherent  power  to  override  the  express  provisions  of  a  statute. 
Our  attention  has  not  been  called  to  any  provision  in  any  statute  that 
permits  any  court  to  stay  a  mon^  judgment  for  a  longer  time  than 
thirty  days  without  requiring  security.  The  case  of  Vogel  v.  Vogel, 
131  N.  Y.  Supp.  577,  is  cited  as  an  authority  for  the  granting  of  a 
stay  by  the  City  Court  upon  an  appeal  from  a  judgment.  In  that 
case  no  final  judgment  had  been  entered,  and  it  is  evident  that  the  at- 
tention of  the  court  was  not  called  to  tiie  express  provisions  of  sec- 
tion 1343  of  the  Code,  and  the  determinative  feature  of  that  case  was 
the  right  of  the  lower  court  to  extend  the  time  of  the  defendant  to 
file  an  answer  to  "six  days  after  the  determination  of  the  appeal." 

[3]  We  now  come  to  the  question  whether  or  not  the  plaintiff  is 
entitled  under  this  motion  to  have  the  order  vacating  the  stay  granted. 
The  plaintiff  is  not  in  this  court  by  virtue  of  any  appeal  taken  by  him 
from  any  order.  He  relies  for  relief  upon  the  power  given  to  the  Ap- 
pellate Division  by  that  portion  of  section  1348  before  quoted.  This 
power  has  been  exercised  by  the  Appellate  Division.  People  ex  rel. 
Joline  V.  Willcox  et  al.,  Public  Comm.,  129  App.  Div.  267,  113  N. 
Y.  Supp.  861.  But  the  Appellate  Term  is  not  a  court  of  original  ju- 
risdiction. It  is  composed  of  not  less  than  three  justices  of  the  Su- 
preme Court,  designated  by  the  Appellate  Division  under  the  power 
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conferred  by  the  prdvisicms  of  section  1344  of  the  Code,  and  it  is  lim- 
ited to  the  hearing  of  af^>eals  and  to  such  powers  as  are  incident 
thereto. 

The  powers  of  the  Appellate  Term  can  only  be  invoked  when  there 
is  an  appeal  pending  before  it,  and  there  is  noa&  now  pending  from 
tiie  order  denying  the  plaintiff's  motion,  and  under  iiie  circumstances 
of  this  case  the  motion  must  be  denied. 

Motion  denied. 


(Snpreme  Court,  Appellate  Term,  Slrst  Department  Tehnaxj  16^  UllS.) 

PuADina  <S=>S56 — Stbikiho  Auendbd  Answeb — Dexat. 

An  amoided  answer,  ttiat  raises  new  Issues  based  upon  Information 
received  and  communicated  by  the  defendant  to  her  attorney  on  the  day 
of  the  preparation  and  fOiag  of  such  answer,  and  which,  if  proven,  will 
constitute  a  bar  to  plalntlfC's  claim,  does  not  show  that  It  was  filed  for 
delay,  so  as  to  jDStl£y  Its  striking,  under  Coda  OIt.  Proc.  |  542,  providing 
Oat  amended  pleadings  may  be  stricken,  U  made  for  d^y,  and  wtalcb.  If 
allcnred,  wonld  deprive  the  adverse  par^  of  the  bootf  t  of  the  term. 

[Ed.  Note.— For  other  cues,  see  Pleading,  Cent  Dig.  iS  lUl-lUS;  Dec. 
Dig.  «=33S6.1 

Appeal  from  City  Court  of  New  Ywk,  Special  Term. 

Action  by  Julius  Hallheimer,  as  receiver  of  the  prOTierty  of  Flor- 
ence Stahl  Bash,  against  the  United  States  Fidelity  &  Guaranty  Com- 
pany. From  an  order  granting  plaintiffs  motion  to  strike  an  amended 
answer,  defendant  appeals.   Reversed,  and  motion  denied. 


Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY.  JJ. 


Leonidas  Dennis,  of  New  York  City  (Parke  L.  Woodward,  of  New 
York  City,  of  counsel),  for  appellant. 

Merrill,  Von  Dom  &  Rubinger,  of  New  York  City  (Edwin  S.  Mer- 
rill, of  New  York  City,  of  counsel),  for  respondent. 

DELEHANTY,  J.  This  ^peal  involves  a  question  of  pleading  and 
practice.  The  action  is  against  the  surety  on  the  bond  of  a  general 
guardian  to  recover,  up  to  the  amount  of  said  bond,  payments  directed 
to  be  made  by  said  guardian  to  his  ward,  of  whose  property  this  plain- 
tiff has  been  duly  appointed  receiver.  The  case  duly  reached  the  day 
calendar  of  the  City  Court,  and  was  called  for  trial  on  the  very  day 
when  defendant  was  entitled  as  a  matter  of  right  to  serve  an  amend- 
ed answer.  At  that  time  defendant's  counsel  stated  to  the  court  that 
he  wanted  an  adjournment  as  he  intended  to  serve  such  a  pleading. 
The  court  marked  the  case  "Ready"  and  passed  it  for  the  day.  Chi 
that  day  the  amended  pleading  was  duly  served,  and  upon  the  call 
of  the  calendar  the  following  morning  defendant  moved  the  court  to 
strike  the  case  from  the  calendar,  on  the  ground  that  the  amended 
answer  raised  new  issues,  and  therefore  the  case  was  improperly  on 
the  calendar.  The  court  tiiereupon  directed  plaintiff's  attorney  to  pre- 
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pare  and  serve  an  order  to  show  cause,  returnable  at  2  p.  m.  that 
day,  why  the  amended  pleading  should  not  be  stricken  out,  on  the 
ground  that  it  was  served  for  delay  oaiy.  XJpoa  the  return  of  such 
order,  so  served,  the  motion  to  strike  out  was  granted,  and  from,  the 
order  entered  thereon  this  appeal  is  taken. 

By  section  542  of  the  Code  of  Civil  Procedure  defendant  had  an 
absolute  right  to  serve  his  amended  pleading  at  the  time  when  he 
did,  assuming,  of  course,  that  it  was  served  without  intending  to  de- 
lay the  trial  of  the  action,  and  that  plaintiff  would  not  thereby  lose  the 
benefit  of  the  term  at  which  he  might  try  the  same.  But  that  section 
also  provides  that : 

■^If  It  is  made  to  awear  to  tbe  court  that  the  pleading  was  amended  for 
the  purpose  of  delay   •  •   •  the  amended  pleadli^  may  be  strlcfeen  ont.** 

It  is  evident,  therefore,  that  the  <mly  question  we  are  called  upon 
to  consider  is  whether  the  learned  justice  was  right  in  heading  that 
the  amended  answer  was  served  for  the  purpose  of  delay,  and  that 
its  effect  would  be  to  cause  plaintiff  to  lose  tbe  opportunity  to  try  his 
case  at  the  term  for  which  it  was  noticed.  From  the  papers  it  ap- 
pears that  the  amended  pleading  raised  entirely  new  issues,  namely,  a 
release  of  all  claims  by  the  ward  against  her  guardian ;  that  the  basis 
of  such  claim  was  information  received  frCMn  said  ward  on  the  day 
it  was  embodied  in  the  amended  answer,  and  not  known  to  defendant 
or  its  attorney  prior  thereto.  It  does  seem  that  these  facts  warranted 
this  pleading  being  stamped  as  a  AxaiA  fide  one,  especially  as  the  new 
matter  pleaded,  if  proven,  will  constitute  a  bar  to  plaintiffs  claim. 

I  conclude  that  the  order  to  strike  out  was  err<Mieously  granted,  and 
should  therefore  be  reversed,  with  $10  costs  and  disbursements,  and 
moti<ui  denied,  with  $10  costs.   All  concur. 


(03  Misc.  Rep.  616) 

B.  B.  LBSAN  ADTBBTISING  AODNOY  T.  PBBKINS. 

(Supreme  Court,  Appellate  Term,  Blrst  Department.  February  IS,  191&} 

1.  UoNBT  Paid  «ss»l--AoTions— -Sioovkbt. 

In  an  action  for  moneye  expended  for  defendant,  proof  that  defendant 

and  other  members  of  the  executive  conuQlttee  of  a  political  party  held  a 
meeting  for  the  purpose  of  planning  an  adTertlstng  campaign,  that  de- 
fendant as  chairman  of  the  committee  approved  a  plan  for  advertlsinK 
by  plaintiff,  and  that  in  pursuance  of  such  plan  plaintiff  expended  moneyt 
does  not  show  a  personal  liability  on  ttte  part  of  defendant. 

[Ed.  Note. — For  other  caaea^  see  Money  Paid,  Cent  Dis>  11  1-16;  Dea 
Dig.  «=»1.] 

2.  PaiNCIPAI.  AND  AOINT  ^3>136 — liEABDCITT  OV  AOENT. 

That  defendant  was  agent  for  a  political  party  is  not  inconsistent  witb 
personal  liability,  if  be  contracted  In  such  form  as  to  create  such  liability. 

[Ed.  Note.— For  other  cases,  see  Principal  and  Agent,  Gait  Dig.  447- 
460,  476-491;  Dec;  Dig.  «s>136.] 

3.  DiscoTEBT  ^s>36 — Examination  Befobe  Tbial — Right  to. 

A  part7  is  entitled  to  an  examination  before  trial  only  upon  proof  that 
the  examination  Is  material  and  necessary ;  therefore,  where  the  affidavits 
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for  examlnatton  ot  defanduit  did  not  show  ttuit  tbe  evldetaoe  aoagtt 
would  prove  defendant's  llaUUty,  an  order  for  examination  Is  properly 
refused. 

[Ed.  Note.— Ey>r  otber  cases,  see  DlscoTery,  Cent  Dig.  i  4&;  Dec.  Dig. 
«»36.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  the  H.  E.  Lesan  Advertising  A^cy  against  George  W. 
Perkins.  From  a  judgment  denying  defendant!s  motion  to  vacate  an 
order  granting  an  examination  of  defendant  befcov  trial,  defendant  ap' 
peals.    Order  reversed,  and  motion  to  vacate  granted. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Hawkins,  Delaiield  &  Longfellow,  of  New  York  City  (Lewis  L. 
Delafield,  Jr.,  and  Louis  J.  De  Milhau,  both  of  New  York  City,  of 
counsel),  for  appellant. 

Morris  &  Plante,  of  New  York  City  (Guthrie  B.  Plante  and  Charles 
£.  Mahony,  both  of  New  York  City,  of  counsel),  for  respondent. 

LEHMAN,  J.  The  plaintiff  sues  upon  an  implied  contract  for 
moneys  "laid  out  and  expended  for  the  defendant,  and  at  his  special 
instance  and  request.'*   The  answer  is  a  general  denial. 

[1-3]  The  plaintiff  obtained  an  order  for  the  examination  of  the 
defendant  before  trial.  The  affidavit  upon  which  the  order  was  granted 
states  that  the  defendant's  testimony  was  "material  and  necessary," 
and  then  sets  forth  the  facts  upon  which  this  conclusion  is  based. 
These  facts  are  briefly  that  the  defendant  and  other  members  of  the 
national  committee  of  the 'Progressive  jMUty  held  a  meeting  for  the 
purpose  of  planning  Ae  advertising  campai^  of  that  party ;  that  the 
defendant  was  chairman  of  the  executive  committee  of  ue  national 
committee,  and  had  control  of  the  advertising  and  of  all  expenditures 
for  the  same,  and  he  approved  of  a  plan  for  such  advertising  and  au- 
thorized the  meeting  to  make  the  arrangements  necessary  to  carry 
such  plan  into  execution ;  that  the  meeting  thereupon  requested  the 
president  of  the  plaintiff  company  to  employ  the  plaintiff  for  such  pur- 
pose; that  in  pursuance  of  such  employment  tixe  plaintiff  expended 
the  moneys  to  recover  which  this  action  was  brought ;  and  that  the 
defendant  approved  the  material  prepared  by  the  plaintiff  in  the  course 
of  such  employment,  and  authorized  the  expenditure  bv  the  plaintiff 
of  necessary  moneys  to  place  such  advertising  in  accordance  with  the 
material  so  approved  by  him.  It  will  be  seen  from  this  statement  that 
if  the  plaintiff  proves  these  facts  he  will  show  that  the  moneys  were 
expended,  not  for  and  at  the  request  of  the  defendant,  but  for  and 
at  tiie  request  of  an  association  of  which  the  defendant  is  a  member. 
Such  evidence  would  manifestly  not  make  out  the  cause  of  action 
alleged.  Rich  v.  Wright,  57  App.  Div.  236,  68  N.  Y.  Supp.  122; 
Brown  v.  Wolfe,  119  App.  Div.  777,  104  N.  Y.  Supp.  573. 

The  defendant  consequently  moved  to  vacate  tiie  order,  on  the 
ground  that  such  evidence  would  not  be  material.  The  plaintiff,  how- 
ever, contends  that,  inasmuch  as  the  affidavit  shows  that  defendant 
personally  authorized  the  meeting  to  employ  the  plaintiff,  approved  the 
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plans,  and  authorized  the  expenditure,  a  personal  undertaking  to  re- 
pay the  moneys  is  not  inconsistent  with  defendant's  character  as  an 
agent,  provided  he  contracted  in  such  form  as  to  make  himself  per- 
sonally liable,  and  that  the  evidence  which  he  seeks  to  didt  would  be 
material  as  part  of  his  case  to  prove  the  assumption  by  the  defendant 
of  a  personal  liability.  These  propositions  of  law  are  well  established 
(Meyer  v.  Redmond,  205  N.  Y.  478,  98  N.  E.  906,  41  L.  R.  A.  [N. 
S.]  675;  De  Remer  v.  Brown,  165  N.  Y.  410,  59  N.  E.  129),  but  they 
have  no  application  upon  ttaa  motion.  A  party  is  entitled  to  an  order 
for  examination  only  upon  proof  that  the  examination  is  material  and 
necessary.  The  proof  m  this  case  is  confined  to  facts  showing  clearly 
tiiat  the  defendant  was  acting  as  agent  of  an  association  and  disclosed 
his  agency.  There  is  not  a  scintilla  of  evidence  that  he  bound  himself 
personally,  and  consequently  not  a  scintilla  of  evidence  to  show  that 
the  examination  is  material  to  the  cause  of  action. 

It  follows  that  the  order  must  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  to  vacate  granted,  with  $10  costs,  but 
without  prejudice  to  the  right  of  the  plaintiff  to  renew  upon  prc^r 
affidavits.  All  concur. 


C90TTNBS  T.  GRAKIDES  et  at 
(Saprame  Oonr^  Appellate  DivlsliKi,  First  Department  Febmary  U,  1010.) 

1.  ACCOUIfT  «S»1S— <!0BBSCTNE88  OF  ItBIO — SUVTiOlXWOT  OT  BVIDEHCK 

In  an  actKm  ixx  an  accoontLns,  evldencs  aa  to  two  items  KeUl  Insaffl- 
cient  to  sustain  tbe  judgment  entered  on  report  of  a  reCere& 

[Bd.  Note.— For  other  cases,  see  Account,  Cent  Dig.  ff  8d-03 ;  Dec;  Dig. 
«s»18.] 

2.  GoBTS  4»230— Both  Pabukb  PuvAiLxno. 

Wbere  the  judgment  In  an  action  for  ftn  accounting  Iv  affirmed  In  the 
main,  but  modified  as  to  the  personal  liability  to  plaintiff  of  a  defendant, 
judgment  will  be  entered  In  sndi  defendant's  favor,  without  oostB. 

[Ed.  Note.— For  other  cases,  see  Costs,  Oeat  lAg.  f|  80&-S7O;  Dec 
Dlx.  «=>230.] 

Ai^eal  from  Judgment  on  Report  of  Referee. 

Action  W  Geor^  Counes  against  Charles  Cranides  and  William 
Vanech.  From  a  judgment  entered  on  report  of  a  referee,  defend- 
ants appeal.  Judgment  modified  and  affirmed. 

Arg:ued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  SMITH,  JJ. 

Harry  M.  Marks,  of  New  York  City,  for  appellants. 
Samuel  L.  Wallerstein,  of  New  York  City,  for  respondent 

DOWLING,  J.  [1,  2]  There  are  but  two  particulars  in  which  we 
deem  the  judgment  appealed  from  to  be  incorrect: 

(1)  William  Vanech  has  been  charged,  equally  with  Cranides,  with 
responsibility  for  a  total  amount  of  $9,993.75.  Included  in  this  is  the 
sum  of  $1,550  received  from  the  sale  of  the  Michigan  state  rights 
There  is  no  testimony  that  Vanech  ever  received  that  sum ;  he  posi- 
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tively  denies  his  receipt  of  it,  and  his  testimony  was  unsh^en  on 
cross-examination.  Cranideg  admits  that  he  personaHy  received  it. 
Against  this  direct  proof,  no  mere  inference  or  speculation  can  prevail. 
While  Cranides  was  properly  held  liable  to  account  for  the  sum  of 
$9,993.75,  Vanech  can  be  held  accountable  only  for  that  sum  less  $1,- 
550,  or  $8,443.75.  As  the  referee  has  found  that  the  defendants  have 
properly  accounted  for  the  sum  of  $8,864.21,  defendant  Vanech  was 
not  personally  liable  to  plaintiff  in  any  sum  whatever,  and  was  en- 
titled to  judgment  in  his  favor,  but,  under  all  the  circumstances  of  the 
case,  without  costs. 

(2)  The  referee  refused  to  allow  the  defendant  Cranides  credit  for 
the  sum  of  $300  which  he  paid  as  a  deposit  on  the  lease  of  the  Garrick 
Theater,  at  St  Lotris,  Mo.  It  was  intended  to  give  an  exhibition  of 
the  moving  pictures  in  question  at  that  house,  but  between  the  paying 
of  the  deposit  and  the  date  fixed  for  the  opening  of  the  display  tiie 
ri£^ts  to  the  pictures  for  the  state  of  Missouri  were  sold  for  the  sum 
of  $5,000.  Cranides  testified  that  he  transferred  the  deposit  paid  to 
(purchasers  of  the  state  rights,  and  that  he  never  received  back  this 
sum  of  $300,  as  to  the  payment  of  which  by  him  for  the  partnership 
account  there  is  no  question.  There  is  no  reason  to  doubt  his  denial 
of  the  repayment  to  him  of  this  sum,  and  the  finding  that  the  sum 
of  $300  "was  returned  to  him  by  ^e  people  who  purchased  ^e  state 
rights  of  Missouri,  when  he  turned  over  to  them  the  receipt  for  the 
$300,"  is  without  evidence  to  support  it.  Cranides  is  entitled  to  credit 
for  this  $300,  which  will  reduce  the  personal  judgment  .against  him 
to  the  sum  of  $453.77. 

The  results  thus  reached  will  require  the  following  changes  in  the 
decision  and  judgment; 
Findings  of  fact: 

(9)  Bxciude  from  amount  for  which,  both  defendants  are  liable  the  Bum  of 
$1,550,  sale  of  Michigan  state  rights,  making  total  charged  against  both  $S,- 
443.75.  Add  thereto  the  finding  that  defendant  Cranides  Is  further  liable  for 
the  sum  of  $1,550  received  from  sale  of  Michigan  state  rights,  making  hla 
total  UabUlty  $9,993.75. 

(XT)  Omit  all  after  the  words  "St  Louis,  Mo." 

(18)  Add:  "Paid  m  account  of  rent  of  Garxlck  heater,  St  Louis,  Mo., 
laOiy'— maUng  the  total  payments  $8,164.21. 

CW)  Hake  the  chafes  against  Tanecb  $8,443.76,  and  agatost  Cranides  $9,- 
993.75,  the  total  credits  $9,164.21,  and  the  balance,  $829.54,  in  the  hands  of 

Cranides  only. 

(20)  Make  the  amount  converted  by  Cranides  (after  deducting  $78)  $751.54, 
whereof  one-half,  or  $376.77,  plus  $78,  making  a  total  of  $453.77  Is  due  to 
phihitlfl  from  defendant  Oranldea. 

Conclusions  of  law: 

CI)  Defendants  Cranides  and  Vanech  to  be  charged  with  $8,443.75,  and 
Cranides  with  $1,550  In  addlUon,  in  all  $9,993.75,  against  which  Is  to  be 
credited  $9^64.21,  leavlag  the  balance  In  title  hands  at  Crai^es  $829.54. 

(2)  Defendant  Cranides  has  converted  to  hts  use  $829JML 

i;^  Amount  was  converted  1^  Cranides  only. 

(4)  This  should  confbrm  to  the  amended  twentieth  finding  of  fact 

(5)  Plaintlfl  Is  faitltled  to  recover  from  the  defendant  Cranides  the  sum  of 
14(^77.  Defendant  Vanech  is  entitled  to  judgment  in  Us  favw. 

The  jud^ent  should  be  modified,  by  providing  that  the  report  of 
th$  referee  is  confirmedi  except  as  modified  in  the  foregoing  particulars. 
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as  to  which  the  exceptions  are  sustained ;  by  adjudging  thiat  plaintiff 
have  final  judgment  against  the  defenditnt  Cranides  only  in  ^e  sum 
of  $453.77,  with  costs  and  disbursements  as  taxed,  making  a  total  of 
$935.80;  and  by  adjudging  that  defendant  Vanech  is  entitled  to  judg- 
ment in  his  favor,  without  costs.  As  thus  modified,  the  judgment  will 
be  affirmed,  without  any  costs  in  this  court  All  concur. 


KANE  et  al.  v.  ODBLL  et  aL 

(Supreme  Court,  Appellate  Divlirioii,  First  Department   February  11,  1916.) 

t  Wnxs  ^=s>700— AcmoK — PARTOta— PonRXWous  Ghxcd. 

Wbere,  In  an  action  to  set  aside  an  Instnunent  ot  dlvlslm  of  propoty 
by  executors,  and  remove  a  trustee  under  tbe  will  for  misconduct  and  to 
construe  the  wUl,  It  appears  tbat  In  view  of  Real  Property  Law  (Cona(d. 
Laws,  a  50)  I  56,  a  postbumons  child  will  be  entitled  to  an  interest  bad  by 
its  father  In  tbe  estate,  and  that,  If  not  made  a  party,  this  child  will  not 
be  bound  by  the  decree,  the  action  will  be  delayed  imtll  the  btrth  of  the 
child,  in  order  that  U  bom  alive.  It  may  be  made  a  party  to  the  action. 
[Ed.  Note.— Ete  other  cases,  see  WUia,  Gent  Dig.  i  1678;  Dec.  Dig. 

2.  Wnu  *»700 — Action — Paett. 

In  such  action  It  was  not  essential  that  granddilldren  of  testator's  de- 
ceased son  should  be  made  parties,  where  their  parent  was  a  party  and 
the  grandchildren,  through  privity  with  their  parent  would  be  bound  by 
the  decree; 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  |  167S;  Dea  Dig. 
«s»700.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Lydia  H.  Kane  and  others  against  Mary  J.  Odell,  indi- 
vidually and  as  sole  surviving  trustee  under  the  will  of  Lawrence 
Odell,  deceased,  and  others.  From  denial  of  motion  to  bring  into  the 
action  certain  additional  parties,  defendants  appeal.  Reversed,  and 
action  stayed. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT,  DOWLING,  SMITH, 
and  PAGE,  JJ. 

A.  L.  Marilley,  of  New  York  City,  for  appellants. 

Frank  L.  Cunningham,  of  New  York  Ci^,  for  respondents. 

SMITH,  J.  I^wrence  Odell  died  in  1886,  leaving  a  son,  Joseph  H. 
Odell,  and  two  daughters,  Lydia  H.  Kane  and  Mary  J.  Odell.  Joseph 
died  subsequent  to  the  testator's  decease,  leaving  him  surviving  eight 
children,  all  of  whcm  are  named  as  parties  defendant,  except  one  Les- 
ter, who  died  leaving  a  child  en  ventre  sa  mere.  Joseph  also  left  nu- 
merous grandchildren,  whose  parents  are  still  living.  Lydia  Kane  has 
two  children.  The  fifth  clause  of  the  will  devbed  the  residuary  es' 
tate  to  the  executors,  to  divide  into  equal  parts  and — 

"To  hold  one  <tf  aaid  parts  or  sbarea  la  trust  to  xeoelve  the  rents,  issaes  and 
profits  of  that  portion  of  my  real  estate  and  to  Invest  that  poitl<m  ot  my  pep. 
sonal  estate  at  Interest  and  to  apply  the  net  rents,  issues  and  proflta.  Interest 
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snd  Income  arising  therefttun  to  the  nee  ot  mj  dangbter  Mary  J.  Odell,  and 
oa  ber  decease  to  comvey,  aadsn*and  mafce  orer  said  one-half  to  her  lawful 
Issue  her  sorvlTlns;  bnt  In  the  event  said  Mary  shall  die  without  leavtug  Issue 
then  on  ber  decease  to  oonvey,  assign  and  make  over  said  one-half  to  such  per< 
son  or  persons  and  to  such  uses  and  purposes  as  the  said  Mary  sh^U  by  ber 
last  will  and  testament  direct ;  but  in  the  event  of  the  decease  of  said  Mary 
without  leaving  any  such  will,  then  to  convey,  assign,  and  make  over  said  one- 
half  part  of  my  residuary  estate  to  my  son  Joseph  H.  and  daughter  Lydla  lu 
equal  shares,  and  In  case  of  the  death  of  ^tber,  or  both,  then  to  the  Issue  of 
such  of  them  aa  may  have  died  leaving  issue,  such  Issue  to  take  the  snare 
which  bis.  her  or  their  parent  would  bare  taken  if  living ;  and 

"To  bold  the  other  and  remaining  half  of  my  said  residuary  estate  in  trust 
to  receive  the  rents,  Issues  and  profits,  Interest  and  Income  arising  therefrom, 
and  apply  the  same  to  the  use  of  my  t^nghter  Lydla  Kane  during  ber  natural 
life,  and  on  her  decease  to  convey,  assign  or  make  over  said  one-half  to  the 
lawful  Issue  of  my  said  daughter  I^dla,  her  surviving." 

Mary  J.  Odell  and  one  Burnett  were  executors,  and  in  1891  they 
exercised  their  power  of  distribution  under  said  fifth  clause,  and  di- 
vided certain  red  property  on  West  Thirty-Third  street  (which  was  the 
bulk  of  the  estate)  and  made  and  recorded  an  instrument  for  that 
purpose.  Burnett  died  subsequently,  and  this  action  is  brought  by 
Lydia  Kane  and  her  children  to  set  aside  this  instrument  of  division, 
to  remove  Mary  J.  Odell  from  the  trusteeship  for  misconduct,  and 
to  construe  the  will.  The  order  appealed  from  denied  a  motion  (1)  to 
stay  the  motion  until  the  birth  of  Lester  Odell's  posthumous  child  and 
to  then  make  him  a  party  to  the  motion ;  and  (2)  to  make  parties  to 
the  action  all  the  issue  of  Joseph  Odell  whose  parents  are  still  living. 

[1]  Under  section  56  of  &e  Keal  Property  Law  the  child  of  Lester 
Odell  en  ventre  sa  m^re  becomes  when  born  entitled  to  its  father's  in- 
terest in  the  estate.  It  is  immaterial  whether  that  be  merely  a  con- 
tingent interest,  or  a  vested 'interest  liable  to  be  divested  by  the  death  of 
Mary  J.  Odell,  with  issue  or  without  issue,  and  having  made  a  will. 
If  not  made  a  party,  this  child  will  not  be  bound  by  this  decree,  which 
would  leave  an  unmarketable  title  to  which  the  defendant  may  prop- 
erly object.  In  order  to  procure  a  decree,  then,  which  shall  bind  all 
of  the  parties  necessary  to  the  action,  the  trial  of  the  issue  should  be 
delayed  until  the  birth  of  said  child,  and,  if  born  alive,  said  child 
should  then  be  made  a  party  to  the  action,  that  it  may  be  bound  by  the 
decree. 

[2]  We  see  no  necessity  for  making  any  of  the  grandchildren  of 
Joseph  H.  Odell  partie-s  to  this  action,  where  the  child  is  alive.  The 
parent  represents  the  grandchild,  and  the  grandchild  is  bound  by  the 
decree  throu^  his  privity  with  his  parent.  The  order  should  there- 
fore be  reversed,  with  $10  costs,  and  the  motion  granted  to  delay  the 
action  tmtil  the  birth  of  the  child  of  Lester  Odell,  and,  if  bom  alive, 
that  such  child  be  made  a  party  to  the  action.  All  concur. 
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(Snpreme  Court,  Appellate  DItIsIoii,  First  Department   February  11,  1016.) 

ATTORNET  and  CI-IKNT  ^SSlSl — IdEN — STATUTE — "ChABGINO  LiKW." 

■  Judiciary  Law  (Consol.  Laws,  c.  30)  i  478,  formerly  Code  Civ.  Proc.  f 
68,  providing  that  from  the  "commencement  of  an  action  or  special  pro- 
ceeding," or  the  service  of  an  answer  containing  a  counterclaim,  the  attor- 
ney appearing  for  a  party  has  a  Hen  attaching  to  the  verdict  or  Judgment, 
etc..  In  the  client's  favor,  does  not  give  to  the  attorney  for  the  widow  of 
an  Intestate  a  "charging  lien"  on  his  client's  share  In  the  estate  for  aenr- 
Icea  rendered  his  client  outside  of  any  spedal  proceeding,  or  action  tot 
a  general  balance  of  account  for  services. 

[Ed.  Note.— For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  U  894- 
398;  Dec.  Dig.  «=9l81. 

For  other  (Ieflnitl<»is,  see  Words  and  Phrases,  First  and  Second  Series, 
Obargli^  lAmJl 

Appeal  from  Surrogate's  Court,  New  Yoric  County, 
Petition  by  Charles  L.  Craig  for  a  determination  of  tihe  amount 
due  him  for  his  services  as  attorney  and  counsel,  and  for  a  Hen  there- 
for upon  the  share  or  interest  of  Alice  M.  Long  in  the  estate  of  Sam- 
uel Long,  deceased.  From  an  order  of  the  Surrogate's  Court  deter- 
mining petitioner's  fee  and  lien,  Alice  M.  Long,  individually  and  as 
administratrix  of  Samuel  Long,  deceased,  appeals.  Order  reversed, 
and  motion  for  the  appointment  of  a  referee  denied. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT,  DOWLING,  SMITH, 
and  PAGE,  JJ. 

William  M.  Seabury,  of  New  York  City,  for  appellant 
Charles  L.  Craig,  of  New  York  City,  pro  se. 

SCOTT,  J.  Samuel  Long  died  on  July  28,  1915,  leaving  a  widow, 
this  appellant,  and  two  brothers,  who  were  his  sole  heirs  at  law  and 
next  of  kin.  He  left  a  considerable  estate.  A  paper  writing  was 
found,  purporting  to  be  his  last  will  and  testament;  but  it  was  never 
offered  for  prolate,  and  it  was  ultimately  determined  that  tiie  decedent 
had  died  intestate.  The  widow  consulted  petitioner,  a  lawyer  of  rec- 
ognized standii^  in  the  city  of  New  York,  and  he,  after  considerable 
negotiation  with  decedent's  partner  and  brothers,  applied  for  in  her 
behalf,  and  obtained  without  opposition,  letters  of  administration.  This 
was  the  only  legal  proceeding  instituted  or  carried  on  by  the  petitioner 
in  any  court.  The  negotiations  which  petitioner,  on  behalf  of  Mrs. 
Long,  conducted  with  her  late  husband's  partner  and  with  his  broil- 
ers apparently  resulted  to  her  advantage,  and  in  the  course  of  them 
the  petitioner  displayed  industry,  ability,  and  resource.  For  these 
services  he  claims  a  reasonable  fee,  and  the  purpose  of  this  proceed- 
ing is  to  establish  and  enforce  a  Hen  therefor  upon  the  property  which 
Mrs.  Long  has  received  or  will  receive  from  her  late  husband's  es- 
tate. His  claim  is  frankly  against  Mrs.  Long  individually,  and  not  as 
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^fc-dministratrix,  for  services  rendered  to  her  outside  of  the  i»:oceeding 
"to  obtain  letters  of  administration. 

Petitioner  relies  upon  section  475  of  the  Judiciary  Law  as  the 
foundation  of  his  right  to  maintain  this  proceeding.  That  section 
^formerly  section  66  of  the  Code  of  Civil  Procedure)  teads  as  follows : 

"Fnnn  the  commeDcemeiit  of  an  action  or  special  proceeding,  or  the  service 
of  an  Emswer  containing  a  counterclaim,  the  attorney  wlio  appears  for  a 
party  has  a  Uen  upon  Ills  client's  cause  of  action,  claim  or  counterclaim,  which 
attaches  to  a  venilct,  report,  decision,  Judgment  or  final  order  in  his  client's 
favor,  and  the  proceeds  thereof  in  whosesoever  hands  they  may  come;  and 
the  Hen  cannot  be  afFected  by  any  settlement  between  the  parties  before  or 
after  Jadgment  or  final  order.  The  conrt  upon  the  petitloa  of  the  client  or 
attonwy  may  determine  and  enforce  the  lien." 

That  section  provides  for  a  lien  cmly  in  cases  in  which  there  has 
been  commenced  an  action  or  special  proceeding  in  which  the  client 
has  asserted  a  claim  or  a  coimterclaim.  It  regulates  what  is  known 
to  the  law  as  a  "charging  lien/'  as  contradistinguished  from  a  "re- 
tJuning  Ken/'  which  is  dependent  upcm  possession  by  the  attorney  of 
papers,  securities,  or  moneys  belonging  to  his  client.  Hie  Court  ol 
Appeals  has  very  recently  pointed  out  the  nature  and  distinguishir^ 
d^racteristics  of  these  two  Hens.  Matter  of  Heinsheimer,  214  N.  Y. 
361,  108  N.  E.  636.  What  the  petitioner  here  claims  is  a  charging 
Jien,  whereby  he  seeks  to  impress  upon  his  client's  property  a  lien  for 
^ervices  rendered  outside  of  any  action  or  special  proceeding.  This 
cannot  do.  What  was  said  concerning  such  a  lien  in  the  Hein- 
^eimer  Case,  supra,  applies  to  this: 

■My^^t  the  reason  for  the  existence  of  this  Uen  snggests  the  limitation  of  its 
r^vp^  It  was  no^  a  lien  for  a  general  balance  of  account  It  ¥ras  a  lien  for 
ia0  ivlae  ot  the  services  rendered  In  that  very  action." 

^He  only  proceeding  in  the  principal  case  which  falls  within  the 
}axtgy^^&  of  section  475  of  the  Judiciary  Law  was  the  proceeding  to 
fjoXSLiTx  letters  of  administration.  As  that  proceeding  was  unopposed, 
iJ^e  value  of  the  services  rendered  therein  cannot  have  been  great, 
»^<1  it  is  not  alleged  that  the  administratrix  has  refused  to  pay  that 
sum.      Indeed,  it  is  apparent  that  this  proceeding  is  not  taken  to  en- 
force payment  of  a  fee  for  thai  service.  It  is  to  establish  and  enforce 
a  lieri  for  the  value  of  services  rendered  to  appellant  personally,  quite 
outside  of  the  proceedings  for  letters  of  administration.   The  claim, 
"       rmay  be  so  termed,  which  appellant  asserted  in  tiiat  proceeding, 
xiot  to  any  particular  share  of  her  husband's  estate,  but  to  the 
pSnt  to  administer  that  estate.  Whether  she  or  some  one  else  obtained 
•^^^s  of  administration  could  have  had  no  legal  effect  upon  the  share 
«  tH^  estate  to  which  she  was  entitled.    In  effect,  petitioner  seeks 
^  Establish  and  enforce  a  lien  upon  defendant's  property  for  a  gen- 
balance  of  account  for  services  rendered  outside  ot  any  special 
^^Jteeding  or  action.  This  cannot  be  done. 

,  TTlie  order  appealed  from  must  be  reversed,  with  $10  costs  and  dis- 
j!3*rsements,  and  the  motion  for  the  appointment  of  a  referee  denied. 
^*'^er  filed.  All  concur. 
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(Snpreme  Conrt,  Appellate  Term,  First  Department,  Febrnary  15.  1916.) 

1.  Execution  «=s>417— SuvPLncBHTAn  PBOOSBDZirG»— Dxsbiqabd  or  Osms — 

PUNIBHUSNT. 

Where  tbe  judgment  debtor  wlUfolIy  disregards  on  order  for  his  ex- 
amination made  In  supplementary  proceedings  on  the  ground  that  the  origi- 
nal order  was  void,  without  making  any  motion  to  vacate  It,  the  court 
must  punl^  him  for  his  contemipt,  unless  the  original  ordw  was  abso- 
lute void. 

[Ed.  Kote.— For  other  cases,  see  Execution,  Cent  Dig.  SS  1107-1200; 
Dec  Dig.  «=»417.] 

2.  COBPOBATIONS  «S>52 — "BXSIDKNCX.** 

The  "residence"  of  a  dmnestlc  oozpctfstton  1>  in  the  county  v^ere  its 
prhudpal  office  or  place  tit  bnslneBi  is  dtnated, 

[Ed.  Note.— For  other  cases,  see  OorporatlaiB,  Oent  Dig.  Hk  l^lSO; 
Dec  Dig.  «a»52. 

For  other  deflniUona,  see  Words  and  Phrases,  First  and  Seccmd  Series, 
•  Besldence.] 

8.  Execution  «=337&— Suffleusittakt  FBOoraGiOHas— Obdbb  voa  Exahiiia- 

TiON — Statute, 

Under  Ck>de  Civ.  Proc.  S  2458,  providing  that,  to  entitle  a  judgm^t 
creditor  to  maintain  proceedings  surolementary  to  execution,  the  executlott 
must  have  been  Issued  (1)  to  the  sheriff  <tf  the  county  where  the  Judg- 
ment d^tor  has  a  place  for  the  r^lar  transaction  ol  business  in  per- 
son, or  (2)  if  the  Judgment  debtor  is  tbrai  a  resident  of  the  state,  to  the 
sheriff  of  the  county  where  be  resides,  where  the  affidavit  upon  which  an 
order  for  the  examination  of  a  domestic  corporation  In  supplementary 
proceedings  was  made  stated  that  the  execution  was  Issued  to  the  "sheriff 
of  the  county  of  New  York,  where  said  Judgment  debtor  then  had  its 
principal  place  of  business  and  at  the  time  of  the  commencement  of  the 
proceedings  still  has  its  principal  place  of  business,"  and  the  order  itself 
did  not  recite  that  it  appeared  to  the  satisfaction  of  the  Justice  that  the 
debtor  had  a  place  for  the  regular  transaction  of  business  in  the  county 
of  New  Tork,  but  mez^ly  xedted  the  language  of  the  affidaTit;  althou^ 
the  allegation  of  the  affidavit  was  insufficient  to  constitute  proof  under 
section  2458,  snbd.  1.  the  order  was  not  void,  even  if  the  creditor  attempted 
unsuccessfully  to  comply  with  such  subdivision  of  the  section,  as  the  affida- 
vit showed  compliance  with  subdivision  2,  the  residence  of  a  domestic 
corporation  being  in  the  county  where  Its  principal  office  or  place  of 
business  Is  situated,  while  the  article  of  the  Code  touching  proceedings 
supplementary  to  execution  applies  to  all  Judgment  debtors,  including 
domestic  corporations. 

[Ed.  Note.— For  other  cases,  see  Execution,  Cent.  Dig,  ||  1114-1116; 
Dec.  Dig.  «=»378.J 

Appeal  from  City  Court  of  New  York,  Special  Term. 

In  the  matter  of  supplementary  proceedings  by  J.  Charles  Groshut, 
as  judgment  creditor,  against  the  Kinetophote  Corporation,  as  judg- 
ment debtor.  From  an  order  denying  the  judgment  creditor's  motion 
to  punish  the  judgment  debtor,  and  William  Carl^le  Herbert,  its  offi- 
cer, ioc  a  contempt  of  court,  the  judgment  creditor  appeals.  Order 
reversed. 


Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 
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Tobias  A.  Keppkr,  of  New  York  City  (David  B.  Kaminsky,  of  New 
York  City,  on  the  brief),  for  appellant. 
Franklin  Bien,  of  New  York  City,  for  respondent. 

PER  CURIAM.  [1-3]  The  judgment  debtor  has  willfully  <Hsre- 
garded  an  order  for  his  examination  made  in  supplementary  proceed- 
ings, on  the  ground  that  the  original  order  was  void.  He  did  not  see 
fit  to  make  any  motion  to  vacate  the  order,  but  assumed  for  himself 
to  decide  that  the  court  had  no  jurisdiction  to  make  the  order.  The 
court  was  therefore  bound  to  punish  him  for  his  contempt,  unless  the 
(»'iginal  order  was  absolutely  void.  The  affidavit  upon  which  this 
order  was  made  states  that  t|ie  execution  was  issued  to  the  "sheriff  of 
the  county  of  New  York,  where  said  judgment  debtor  then  had  its 
principal  place  of  business,  and  at  the  time  of  the  commencement  of 
this  proceeding  still  has  its  principal  place  of  business."  The  judg- 
ment debtor  claims  that  this  allegaticm  is  insufficient  to  constitute  proof 
under  subdivision  1  of  section  2458  of  the  Code,  which  provides  that 
there  must  be  proof  that  the  execution  was  issued  "to  the  sheriff  of 
the  county  where  the  judgment  debtor  has,  at  the  time  of  the  com- 
mencement of  the  special  proceedings,  a  place  for  the  regular  trans- 
action of  business  in  perswi." 

It  is  to  be  noted,  however,  that  the  order  does  not  recite  that  it 
appears  to  the  satisfaction  of  the  justice  that  the  debtor  h^id  a  place 
for  the  regular  transaction  of  business  in  the  county  of  New  York,  but 
merely  recites  the  same  language  contained  in  the  affidavit.  Even  if 
the  creditor  attempted  unsuccessfully  to  comply  with  subdivision  1 
of  section  2458  of  the  Code,  the  order  is  not  void,  if  the  language  is 
sufficient  to  show  compliance  with  any  other  subdivision.  It  seems 
now  well  established  that  the  residence  of  a  domestic  corporation  is, 
as  a  matter  of  law,  in  the  county  where  its  principal  office  or  place 
of  business  is  situated.  See  Finch  School  v.  Finch,  144  App.  Div. 
687,  129  N.  Y.  Supp.  1.  While  neither  this  decision,  nor  any  other 
decision  that  we  have  been  able  to  find,  directly  construes  the  section 
of  the  Code  now  under  consideration,  it  seems  to  us  clearly  applicable 
thereto.  Prior  to  the  amendment  of  Code,  §  2463,  by  chapter  278  of 
the  Laws  of  1908,  this  article  of  the  Code  did  not  apply  where  tlie 
judgment  debtor  is  a  corporation  created  by  or  under  the  laws  of  this 
state  or  a  foreign  corporation  specified  in  section  1812  of  this  act  ex- 
cept in  those  actions  or  special  proceedings  brought  by  or  against  tlie 
people  of  this  state,"  etc.  Since  that  restriction  was  abrogated,  the 
article  applies  to  all  judgment  debtors,  including  domestic  corpora- 
tions. See  opinion  of  this  court  in  the  Matter  of  Bouker  Contracting 
Co.  v.  W.  H.  Callahan  Contracting  Co.,  92  Misc.  Rep.  241,  155  N.  Y. 
Supp.  543  (November,  1915),  affirmed  in  the  Appellate  Division  on 
opinion  below  in  January,  1916. 

If  the  allegation  contained  in  the  affidavit  is  insufficient  under  sub- 
division 2  of  section  2458,  we  would  have  the  anomalous  situation  that, 
where  a  domestic  corporation  maintains  no  place  for  the  r^ular  trans- 
action of  business  in  person,  it  is  not  subject  to  any  proceedings  sup- 
plementary to  executi(»i.   Obviously  the  Legislature  never  intended 
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to  create  such  a  situation.  A  domestic  corporation,  within  the  mean- 
ing- of  the  statute,  resides  where  its  principal  place  of  business  is  sit- 
uated, and  an  allegation  that  it  has  its  principal  place  of  business  in 
the  county  of  New  York  is  equivalent  to  an  allegation  that  it  resides 
in  that  county. 

It  follows  that  the  order  denying  the  motion  to  punish  bis  ccmtempt 
should  be  reversed,  with  $10  costs  and  disbarsement9>  and  the  judg- 
ment debtor  fined  the  sum  of  $250. 


BIUBOMI  T.  McOOBMAGK 
Supreme  Goor^  Appellate  Teim,  nrst  Department  Febnuuy  11^  1016.) 

1.  JtXDOlCENT  ^S=>n2 — DeFATFLT — VACATION — PaTUENT  OT  COSTO. 

Defendant's  motion  to  open  his  default  was  granted  upon  condition  that 
be  abould  pay  to  plaintiff's  attom^  all  taxable  coats  and  flO  coots  of  the 
moUon.  Defendant's  coansel  aeat  plaintiff's  attorney  a  check  tor  an 
amount  sllgbtly  less  than  the  taxable  costs  and  the  $10  for  the  motlfm.  A 
letter  accompanylns  the  check  stated  that  it  was  given  as  a  condition  <A 
opening  the  default.  PlalntUfs  counsel  cashed  the  check  after  corre- 
spondence in  which  defendant's  connsel  had  directed  a  return  of  the  ctwdt 
If  it  was  not  accepted  as  payment  for  the  privilege  of  opening  the  de- 
fault. Held,  that  while  defendant  conld  not  have  evaded  payment  of  the 
amount  of  the  costs  Imposed,  yet,  as  plaintiff  could  accept  a  less  amomit, 
a  retention  of  the  check  entitled  defendant  to  have  the  default  opened. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  |  886;  Dec.  Dig. 
«=>172.] 

2.  Appeal  and  Ebbob  ^=>91 — Obdebs  Apfkaublb. 

Defendant  Is  entitled  to  appeal  from  orders  denying  his  motion  to  re- 
store the  action  to  the  trial  calendar  and  to  vacate  an  order  making  the 
default  Judgment  absolute,  as  a  substantial  right  is  Involved. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  H  612- 
641 ;  Dec:  Dig.  «=»91.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Alberto  Bimboni  against  John  McCormack.  From  orders 
denying  defendant's  motion  to  restore  the  action  to  the  trial  calendar, 
and  to  vacate  an  ex  parte  order  making  the  judgment  absolute,  de- 
fendant appeals.  Moticm  to  disn^iss  denied,  and  orders  reversed ;  the 
motion  to  restore  the  case  to  the  calendar  being  granted. 

See,  also,  157  N.  Y.  Supp.  299. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 

DELEHANTY,  JJ. 

Bouvier  &  Dugro,  of  New  York  City  (Wm.  Montague  Geer,  Jr.,  of 
New  York  City,  of  counsel),  for  appellant 
Horace  W.  Palmer,  of  New  York  City,  for  respondoit 

WEEKS,  J.  The  defendant  herein  appeals  from  two  orders  of  the 
City  Court,  one  denying  his  motion  to  restore  this  action  to  the  trial 
calendar,  and  one  denying  a  motion  to  vacate  an  ex  parte  order  mak- 
ing the  juc^ment  herein  absolute  and  for  substantially  the  same  relief 
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as  asked  for  in  tiie  first  motion.  The  plaintiff  moves  to  dismiss  the 
appeals,  upon  the  ground  that  the  orders  are  nonappealable. 

The  material  history  of  the  case  is  as  follows: 

The  plaintiff  obtained  a  judgment  against  the  defendant  by  default 
He  thereupon  taxed  his  costs  and  disbursements  in  the  sum  of  $77.92 
and  entered  judgment  for  $1,677.34  damages  and  costs.  Notice  of 
retaxation  was  given,  but  was  not  opposed.  Subsequently  the  defend- 
ant moved  open  his  default,  whidi  motion  was  granted,  upon  "con- 
ditifui  that  defendant,  within  five  days  after  service  of  a  copy  of  this 
order  with  notice  of  entry  thereof,  pay  to  the  attorney  for  the  plain- 
tiff all  taxable  costs  to  date,  besides  $10  costs  of  this  motion,  the  judg- 
ment to  stand  as  security."  The  defendant  appealed  from  this  or- 
der to  this  court,  and  by  order  obtained  an  extension  of  time  in  which 
to  pay  the  costs  until  the  determination  of  the  appeal.  The  defendant 
never  perfected  the  appeal,  but  between  the  time  of  filing  tlie  notice 
of  appeal  and  the  time  when  the  appeal  should  have  been  perfected  it 
seems  some  conversations  were  had  and  letters  writt«i  between  the 
attorneys,  looking  to  opening  the  default  upon  payment  of  less  than 
the  full  amount  of  costs  included  in  the  judgment,  and  on  October  8, 
1915.  one  of  the  defendant's  attorneys  wrote  the  plaintiff's  attorney 
as  follows: 

"I  am  Indoslng  to  the  order  of  your  client,  Alberto  Blmbonl,  my  personal 
chedE  In  the  sum  of  f80  at  a  condition  of  opening  a  default  In  answering  the 
action  above  entitled  upon  the  day  calendar."    (The  italics  are  mine.) 

The  check  for  $80  was  inclosed  in  this  letter.  On  October  11th 
the  plaintiff's  attorney  wrote  defendant's  attorney  a  letter,  the  material 
portion  being  as  follows: 

'T  am  accepting  said  check,  however,  only  In  part  payment  of  the  amount 
doe,  which  amount,  according  to  the  terms  of  the  order,  Is  'all  taxable  costs  to 
date,  besides  $10  costs  of  this  motion.'  I  further  desire  to  call  your  atten- 
tion to  the  fact  that  the  costs  were  taxed  to  the  amount  of  $77.92,  whl<di, 
wtQi  the  $10  costs  of  the  motion  to  open  the  deftitilt.  makes  a  total  of  $87.02." 

Upon  receipt  of  this  letter  the  defendant's  attorney  immediately  wrote 
again  to  plaintiff's  attorney,  in  which  letter  he  said,  referring  to  the 
check: 

"And  If  you  do  not  receive  it  as  payment  for  the  privilege  of  opening  the 
default  in  question  you  will  forthwith  return  the  cdieck." 

No  reply  was  received  to  this  letter,  and  plaintiff  indorsed  the  check 
by  his  attorney,  and  the  check  was  paid  upon  presentation.  The  ap- 
peal from  the  order  opening  the  default  was  dismissed,  substantially 
upon  consent,  and  the  defendant,  as  before  stated,  moved  to  restore 
the  case  to  the  trial  calendar.  Upon  the  hearings  of  the  motions  the 
plaintiff  successfully  claimed  that  the  defendant  had  not  complied  with 
the  conditions  upon  which  the  order  (^lening  the  default  was  granted, 
and  the  decision  in  the  lower  court  resulted  in  the  orders  ai^>ealed 
from. 

[1]  I  am  of  the  opinion  that  the  motions  should  have  been  granted. 
Of  course,  it  could  not  be  said  that  the  defendant  fully  complied  with 
the  terms  of  the  order  opening  the  default.  The  check  for  $80  sent 
plaintiff,  however,  was  coupled  with  a  statement  that  it  was  given 
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as  a  condition  for  opening  the  default.  Hie  defendant  could  not  have 
evaded  the  payment  of  amount  of  costs  imposed  hy  the  order,  if 
the  plaintiff  had  insisted  upon  full  compliance  therewith;  but  the 
plaintiff  was  at  liberty  to  accept  a  less  amount.  The  doctrine  of  ac- 
cord and  satisfaction  has  no  application  to  the  situation ;  but  the  plain- 
tiff cannot  accept  and  retain  Uie  check,  an4  at  the  same  time  reject 
the  condition  upon  which  it  was  given,  and  if  he  desired  to  retain  his 
rights  under  the  order  he  should  have  returned  the  check.  Not  hav- 
ing done  so,  even  after  demand  therefor,  he  cannot  afterwards  be  per- 
mitted in  justice  and  equity  to  say  that  the  defendant's  default  should 
not  be  opened. 

"When  a  party  with  full  knowledge,  or  with  snffident  notice  of  his  rlglits 
and  of  all  the  material  facts,  freely  does  what  amounts  to  a  recognition  or 
adoption  of  a  contract  or  transaction  as  exlEtlng,  *  *  *  he  acquiesces  in 
and  aseents  to  It,  and  is  equitably  estopped  from  Impeaching  It"  Bothcblld  v. 
TlOe  Guarantee  &  Trust  Ca,  2M  N.  I.  458,  9T  N.  B.  879,  41  U  R.  A.  (N. 
S.)  740. 

[2]  Should  these  orders  be  affirmed,  the  defendant  would  be  with- 
out remedy.  The  plaintiff  cannot  be  compelled  to  apply  the  $80  upon 
the  judgment,  nor  would  the  defendant's  default  be  opened.  It  is 
therefore  clear  that  a  substantial  rig^it  is  affected,  and  the  orders  are 
therefore  appealable. 

Motion  to  dismiss  the  appeal  denied,  orders  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  to  restore  the  case  to  the  calendar 
granted.   All  concur. 


NATtONAIi  BBSERVE  BANE  OF  THE  CITY  OF  NOW  YOKE  T.  CORN 

EXCHANGE  BANK. 

(Supreme  Court,  Appellate  Division,  First  Department.    February  11,  1916.) 

1.  Baheb  ako  Banking  «=»149--Baisid  Check — Ckbthioatioh  bt  Drawee 

Baitk— Patukniv-Recotxbt. 

Where  plolntifC  bank's  dep<»itor  drew  a  check  for  $8.12,  wtilcta  was 
raised  by  the  payee  to  $1,800.12,  and  was  certified  on  presentation  to 
Idalntiff,  and  thereafter  the  payee  deposited  it  In  defendant  bank,  receiv- 
ing credit  for  the  amount,  which  he  subsequently  checked  out,  tlie  chedc 
being  returned  to  plalntlfT,  which  paid  the  amount  thereof  to  defendant, 
plalntlfT  was  entitled  to  recover  the  amount  of  the  check  as  money  paid 
by  mistake. 

t£d.  Note.— For  other  cases,  see  Bai^  and  Banking;  Cent  Dig.  |  229; 
Dec.  Dig.  €=>149.] 

2.  Banks  and  Banking  «=»145— Oeetifting  Baisbd  CnKCK— Waerahtt. 

Under  Negotiable  Instruments  Ijiw  (Cousol.  Laws,  c  3^  J  323,  pro^dli^ 
that  the  certification  of  a  check  by  the  drawee  bank  Is  an  acceptance,  and 
under  the  general  rule  of  law,  a  bank  certifying  a  check  In  the  usual  form 
affirms  GUly  the  genuineness  of  the  drawer's  signature,  and  that  he  has 
funds  on  deposit  to  meet  the  check,  which  funds  will  not  be  permitted  to 
be  withdrawn  to  the  prejudice  of  the  holder,  but  does  not  warrant  the 
genuineness  of  the  body  of  the  check. 

[IM.  Note. — ^For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  H  205, 
230-232,  234;  Dec  Dig.  «=>145.] 
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8,  Bauks  ard  BAWKOta  OBBTunriNO  Raised  Gbbok — Nbguoence — 

Wabbartt, 

Wbere  plaintiff  bank  of  deposit  certified  in  nsual  form  a  check  drawn 
by  a  depositor,  wbicb  bad  been  raised  by  tbe  payee,  wbo  tberenpon  de- 
posited it  in  defendant  bank,  obtaining  credit  for  the  raised  amount  and 
checking  it  ont,  and  plaintiff  bank  thereafter  paid  the  amoont  of  the 
raised  check  to  defendant  bank,  it  was  not  a  defense  to  plaintiff's  suit  to 
leoDTer  tlie  amoont  as  mmey  paid  by  mistake  that  plalnUtt  was  ne^lgent 
in  falling  to  detect  tbe  fact  that  the  check  was  raised  when  it  was  pre- 
sented for  oertiflcatton,  and  that  defoidant  was  misled  by  such  negligence 
Into  accepttiw  the  (Aea  at  Ua  fiice  value,  since  the  (^iportanlty  for  dis- 
cover!^ the  forgery  was  equally  open  to  defendant,  and  plalntUTs  cer^ 
tlficatlon  did  not  amount  to  a  warranty  in  law  of  the  genuineness  at  the 
body  of  the  check  upon  whl<di  defendant  might  rely. 

[Ed.  Note.— For  other  cases,  see  Banks  and  Banklnk;  Gent  Dig.  I  229; 
Dec.  Dig.  «=>149.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  National  Reserve  Bank  of  the  City  of  New  York 
against  Com  Exchai^re  Bank.  Judgment  for  defendant,  and  motion 
for  new  trial  denied.  Plaintiff  appeals.  Reversed,  and  judgment  di- 
rected in  favor  of  plaintiff. 

Argued  before  CLARKE.  P.  J.,  and  SCOTT.  DOWLING,  SMITH, 
and  PAGE,  J  J. 

E.  H.  Sykes,  of  New  York  City,  for  appellant 

W.  H.  Van  Benschoten,  of  New  York  City,  for  respondent. 

SCOTT,  J.  The  action  is  for  mon^  paid  under  a  mistake  of  fact. 
On  May  13,  1913,  the  firm  of  Charles  A.  Stoneham  &  Co.,  which  was 
a  depositor  in  plaintiff  bank,  drew  its  check  on  said  bank  to  the  order 
of  Frederick  Mullhundred  for  the  sum  or  $8.12.  MuUhundred,  by 
methods  known  to  forgers,  altered  the  check  so  that  it  appeared  to  be 
for  the  sum  of  $1,800.12,  and  in  that  condition  presented  it  to  plain- 
tiff bank  for  certification.  Plaintiff  stamped  upon  the  face  of  the  check 
its  acceptance  payable  at  another  bank,  this  constituting  a  certification. 
Mullhundred  then  opened  an  account  in  defendant  bank,  depositing  the 
raised  check,  for  which  he  received  credit.  He  subsequently  drew  out 
the  whole  amount.  The  check  was  returned  to  plaintiff  bank,  which 
paid  the  amount  thereof  to  defendant.  Upon  discovery  o£  the  forgery, 
plaintiff  demanded  repayment,  and,  this  having  been  refused,  the 
present  action  ensued. 

[1]  It  is  not  questicmed  that,  unless  there  be  something  in  pres- 
ent case  to  take  it  out  of  the  general  rule,  the  plaintiff  is  entitled  to 
recover.  As  was  said  in  a  somewhat  similar  case : 

"The  right  of  a  bank,  certifying  a  dieck  erroneoasly.  to  bring  an  action  to 
recover  back  moneys  paid  upon  the  certified  check,  as  moneys  paid  by  mis- 
take, as  a  general  prop08ltl<Hi,  is  not  questioned.  If  there  was  nothing  more 
of  the  case  than  that  fact,  the  plaintiff's  right  of  recovery  would  be  undoubt- 
ed." Continental  Bank  v.  Tndesmen's  Bank.  173  N.  T.  272-^8,  66  N.  B. 
1108k  UIO; 

[2]  Nor  is  it  claimed  that  die  certification  of  tiiie  check  by  plaintiff 
involved,  as  matter  of  law.  an  affirmation  or  representation  that  it  was 
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in  all  respects  genuine.  It  is  settled  by  statute,  as  well  as  by  authority, 
that  a  bank  in  certifying  a  dieck  in  the  usual  form  does  no  more  tban 
to  affirm  the  genuineness  of  the  signature  of  the  drawer,  and  that  he 
has  funds  on  deposit  to  meet  it,  and  that  the  funds  will  not  be  per- 
mitted to  be  withdrawn,  to  the  prejudice  of  the  holder  of  the  check. 
But  a  bank  by  its  certification  does  not  warrant  the  genuineness  of  the 
body  of  the  check.  Negotiable  Instruments  Law,  §  323 ;  Continental 
Nat,  Bank  v.  Tradesmen's  Bank,  supra. 

[3]  The  defendant,  not  questioning  the  rules  of  law  above  stated, 
insists  that  plaintiff  was  guilty  of  negligence  in  not  having  detected 
the  fact  that  the  chedc  had  been  raised,  when  it  was  presented  for 
certification,  and  that  by  reason  of  such  negligence  it  (the  defendant) 
was  misled  into  accepting  the  check  at  its  face  value.  As  to  this  it  is 
sufficient  to  say  that  the  opportunity  for  discovering  the  forgery  was 
as  open  to  the  defendant  as  to  the  plaintiff,  and  that,  inasmuch  as 
plaintiff's  certification  did  not  in  law  amount  to  a  warranty  of  the 
genuineness  of  the  body  of  the  check,  the  defendant  had  no  rig^t  to 
rely  upon  it  as  such  a  warranty.  'Hie  cases  upon  which  defendant 
relies  are  so  clearly  distinguishable  from  the  case  at  bar  that  it  is  tm- 
necessary  to  discuss  them. 

Plaintiff  calls  our  attention  to  several  errors  in  the  charge,  which 
undoubtedly  contributed  to  the  result  of  the  trial,  and  which  would  in 
any  case  call  for  a  revei-sal.  We  do  not  dwell  upon  these,  however, 
because  we  are  of  opinion  that  upon  the  undisputed  facts  the  plaintiff 
was  entitled  to  the  direction  of  a  verdict  in  its  favor. 

The  judgment  and  order  appealed  from  are  therefore  reversed,  and 
judgment  directed  in  favor  ot  the  plaintiff  for  the  amount  daimed, 
with  costs  in  this  court  and  the  court  below.  The  finding  of  the  jury 
that  the j>laintiff  was  guilty  of  negligence  to  the  detriment  of  defendant 
is  reversed.  Order  filed.   All  omcur. 


BOFFEE  et  al.  T.  CONSOLIDATED  TELEGRAPH  &  BLEGTBIGAL 

SUBWAY  CO. 

(Supreme  Court,  Appellate  DiTlslon,  First  Department   February  U,  1918.) 

1.  Death  «=»11 — Action  tob  Whonqtul  Death— Naxubx. 

A  BtatutoT  actiim  tot  death  wrongful  act  la  not  aUnply  remedial,  re> 
vlviug  an  existing  cause  of  action  belonglus  to  deceased  at  tbe  time  of 
Ills  death,  but  is  a  new  cause  of  action  for  tbe  damages  resulting  to  the 
property  rlgbta  ot  tbe  benefl<darle8,  and  the  action  does  not  arise  mtU 
the  apptrfntmcnt  and  qualification  of  tbe  personal  r^raeutatlves  ot  de- 
ceased. 

[Ed.  Notfc— For  other  cases,  see  Death,  Ceat  Dig.  SS  10^  lA;  Dee;  Dig. 


2,  Death  <s=331— Action  n>B  Wbonofdi.  Death— ADioHxaiBATion — ^DsaBNTUL 

EUMEHT. 

Administration  being  an  essential  elonent  to  sach  action,  the  bringbi; 
thereof  before  the  appointment  of  an  administrator  Is  objectionable,  not 
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merely  for  a  la(^  of  plaintiff's  capacity  to  sue,  but  because  no  cause  of 
action  exists  before  such  appointment. 

[Ed.  Note.— For  other  cases,  see  Death,  Gent  Dig.  ||  SB,  87-M,  48 ;  Dec. 
Dig.  «s»31.] 

3.  Parties  ^=>76 — CAPAcrrr  to  Suk — OsjiOTioir — ^How  Baisbo — Waivbsl 

The  objection  of  lack  of  capacity  to  sue  most  be  raised  by  demurrer, 
where  the  defect  appears  on  the  face  of  the  complaint,  and  c^herwise  by 
defense  set  fbrth  by  way  of  answer,  or  the  objection  wUl  be  waived. 

[Bd.  Note. — Foi*  other  cases,  see  Partiea,  Gent  Dig.  H  117-121 ;  Dea 
Dig.  ^7&] 

4.  Death  «»106 — ^AonoR  nw  WaoNonnb  Death— Want  or  ADUZNiffiBATioir 

— ^Motion  foe  New  Trial. 

Where  plalntlfF  brought  an  action  for  wrongful  death  before  the  appoint-^ 
ment  of  an  administrator  of  decedent's  estate,  defendant's  answer,  deny- 
ing the  fact  of  such,  appointment  as  alleged  In  the  complaint,  presented 
the  issue  whether  there  had  been  such  appointment,  since  such  allegation 
In  the  complaint  was  one  of  essential  fact,  and  the  subsequent  establish- 
ment from  plalntUI's  testimony  of  the  fact  that  no  administrator  bad 
been  AppiOixted  fomiabed  the  basis  nnder  mcta  Unae  oi  a  motion  fbr  a 
new  trial. 

[Ed.  Noter— F»  other  cases,  see  Death,  Cent  Dig.  |  151;  Dea  Dig. 

«=»ioe.] 

5.  Appeai.  and  Error  ^s»1086— Harhixss  Brrob— Aotioh  roR  Wronoful 

Death  Without  Administhattow — Sursbquent  Appohtthbitt — Statotr 
OP  Jeofail. 

Where  plaintiff  brought  an  action  for  wrongfnl  death  before  the  ap- 
pointment of  an  administrator  for  decedent's  estate,  but  pending  the 
trial  there  was  such  appointment,  the  error  in  allowing  sncli  action  to 
be  maintained  sbonld  not  be  disregarded  by  reason  of  the  statute  of 
jeofail  (Code  Civ.  Proa  Si  721-730),  since  the  error,  going  to  the  substance 
of  the  action,  Is  not  covered  by  the  statute;  and  Its  dismissal  on  i^peal 
not  being  on  the  merits,  another  action  may  be  brought  within  a  year 
therefrom,  as  provided  tor  by  Code  Glv.  Proe.  1 40B. 

[Ed.  Note.— Tor  other  cases,  see  Appeal  and  Brror,  Cent  Dig.  U  406&- 
40T4;  Dec:  Dig.  «=9l036.] 

&  Death  «=»87— Action  for  Wronoful  Death— LnirrATioNa 

The  general  provisions  of  the  Code  of  Civil  Procedure  dealing  with  the 
limitation  of  actions  ai^ly  to  actions  brought  under  section  1902  of  the 
Code,  creating  a  cause  of  action  for  wrongful  death. 
[Ed.  Note.— For  other  cases,  see  Death,  Cent  Dig.  {  52;  Dec.  Dig. 

Smith,  J.,  dissenting. 

Appeal  from  Trial  Tenn,  New  York  County, 

Actioa  by  Isabetta  Boffee  and  Marie  Pisani,  as  administrators  of 
the  estate  of  Palmarino  Boffee,  deceased,  against  the  Consolidated 
Telegraph  &  Electrical  Subway  Company.  From  judgment  for  plain- 
tiffs, and  order  denying  its  motion  for  new  trial,  defendant  ^peals. 
Reversed. 

Argued  before  CLARKE.  P.  J.,  and  SCOTT.  DOWLING.  SMITH, 
and  PAGE,  JJ. 

Thomas  H.  Beardsley,  of  New  York  City,  for  appellant. 
Rosario  MaggiOfOf  New  York  City,  for  respondents. 
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PAGE,  J.  The  action  was  to  recover  damages  for  the  alleged  n^- 
Hgence  of  defendants  in  causing  the  death  of  plaintiff's  intestate. 

[1]  This  action  was  commenced  by  the  service  of  a  summons  and 
complaint  on  the  defendant  on  November  14,  1913.  Letters  of  ad- 
ministration had  not  at  that  time  been  issued  to  the  plaintiffs.  The 
letters  of  administration  bear  date  June  13,  1914.  At  the  conclusion 
of  the  case  defendant's  attorney  moved  to  dismiss  the  complaint,  upon 
the  grotmd  that  the  action  was  prematurely  brought.  This  motion 
was  denied,  the  case  submitted  to  the  jury,  and  a  verdict  rendered 
for  $3,000.  From  the  judgment  entered  upon  the  verdict  this  appeal 
has  been  taken. 

It  is  well  settled  that  the  action  to  recover  for  the  negligent  caus- 
ing of  death  of  a  person  is  a  statutory  action,  which  had  no  counterpart 
at  common  law.  The  damages  awarded  for  the  negligent  act  are  such 
as  result  to  the  property  rights  of  the  person  or  persons  for  whose 
benefit  the  cause  of  action  was  created.  The  statute  is  not  simply 
remedial,  but  creates  a  new  cause  of  action  in  favor  of  the  personal 
representatives  of  the  deceased,  which  is  wholly  distinct  from,  and 
not  a  revivor  of,  the  cause  of  action  which,  if  he  had  survived,  he 
would  have  had  for  his  bodily  injury.  Matter  of  Meekin  v.  B.  H. 
R.  R.  Co.,  164  N.  Y.  145,  153,  58  N.  E.  50,  51  L.  R.  A.  235,  79  Am. 
St.  Rep.  635,  and  cases  cited. 

[2]  Hie  cause  of  action  did  not  arise  until  some  one  was  in  posi- 
tion to  bring  and  maintain  the  action,  or,  in  other  words,  until  the 
personal  representatives  of  the  deceased  had  been  duly  appointed  and 
qualified.  Crapo  v.  City  of  Syracuse,  183  N.  Y.  395,  397,  400,  76 
N.  E.  465;  Conway  v.  .  City  of  N.  Y.,  139  App.  Div.  446,  448,  124 
N.  Y.  Supp.  660.  "It  cannot  be  said  that  a  cause  of  action  exists, 
unless  there  be  also  a  person  in  existence  capable  of  suing."  Murray 
V.  East  India  Co.,  5  Bam.  &  Aid.  204,  cited  in  Barnes  v.  City  of  Brook- 
lyn, 22  App.  Div.  520.  522,  48  N.  Y.  Supp.  36,  38.  It  is  clear,  there- 
fore, that  the  nonappointment  of  the  administrators  before  bringing 
the  action  is  not  merely  a  lack  of  capacity  to  sue,  for  that  presupposes 
an  existing  cause  of  action,  which  the  plaintiff  is  incapacitated  to  main- 
tain. But  the  due  appointment  and  qualification  of  the  administrators 
is  a  necessary  element  to  the  existence  of  the  cause  of  action. 

[8,  4]  The  objection  of  lack  of  capacity  to  sue  must  be  raised  by 
demurrer,  if  the  defect  appears  on  the  face  of  the  complaint,  otherwise 
by  a  defense  set  forth  in  the  answer,  or  it  will  be  waived.  But  where 
the  fact  of  their  appointment  is  a  necessary  element  of  the  cause  of 
action  itself,  a  denial  of  the  fact  alleged  in  the  complaint  properly 
presents  the  issue.  Therefore,  when  plaintiffs  proved  their  appoint- 
ment some  months  after  the  commencement  of  the  action,  they  estab- 
lished the  fact  that  no  cause  of  action  existed  at  the  time  the  action 
was  brought,  and  defendant's  motion  should  have  been  granted. 

[5,  fl]  It  is  suggested  that  as  the  administrators  had  been  appointed 
prior  to  the  trial,  and  there  existed  a  cause  of  action  at  tiiat  time,  the 
plaintiffs  should  not  be  deprived  of  their  rights,  and  under  our  liberal 
statute  of  jeofail  (chapter  8,  tit.  1,  Code  of  Civil  Procedure)  we  should 
disregard  the  error.  The  answer  to  this  is  twofold;   First,  it  is  not 


Sup.  Ct)     METAIXUIIOIOAL  B.  CO.  T.  HE0HANI08  A  M.  NAT.  BANK  821 

sudi  an  error  as  is  covered  by  the  statute,  as  it  goes  to  the  substance 
of  the  action ;  and,  second,  as  the  dismissal  is  not  on  the  merits,  an- 
oAer  action  may  be  brot^ht  within  one  year  from  the  termination  of 
this  one  by  a  reversal  of  the  judgment  and  a  dismissal  of  the  complaint 
(Code  Civil  Procedure,  §  405),  as  the  general  provisions  of  the  Code 
dealing  with  the  limitation  of  actions  apply  to  actions  brought  under 
section  1902  of  the  Code.  Sharrow,  Adm'r,  v.  Inland  Lines,  Ltd.,  214 
N.  Y.  101,  105,  111,  108  N.  E.  217,  L.  R.  A.  1915E,  1192. 

Hie  judgment  and  order  should  therefore  be  reversed,  with  costs, 
and  Ae  ctnnplaint  dismissed,  with  costs.  Order  filed. 

CLARKE,  P.  J.,  and  SCOTT  and  DOWLING,  JJ.,  concur. 
SMITH,  J.,  dissents. 


UETALLUBGIGAL  SEGUBITIES  CO.  r.  MECHANICS  &  METALS  NAT. 
BANK  OF  CITX  OF  NEW  YORK. 

(Supreme  Gornt,  Appellate  I>iTtBl<Hi,  nrat  Department   Fd>raary  11,  1&16^) 

1.  Barks  and  Banking  «=»154 — Check — To  Whom  Patablk — ^Evidencb. 

In  an  action  by  the  depositor  to  recover  amounts  paid  by  defendant 
bank  to  one  foi^lns  the  payee's  name  on  cbecks  Issued  by  plalntlflC  evl< 
dence  by  def^idant  tlkat  It  bad  rendered  an  account  to  plaintiff  showing 
plaintiff's  balance  to  be  $200,  wbicb  could  only  be  correct  upon  payment  of 
such  cbecks,  and  tbat  plalntltrs  vice  president,  on  cross-examination,  stat- 
ed that  he  understood  that  tbe  forger  claimed  tiie  checks  were  payable  to 
bearer,  was  not  trafflclent  evidence  to  raise  an  Issue  whether  such  checks 
were  payaUe  to  bearer,  wfawe  plalntlfTB  check  book  showed;  that  tbe 
clieclu  bad  bcm  made  to  the  named  payee. 

[Ed.  Note.~For  other  cases,  see  Banks  and  Bankli^  Cent  Dig.  H  GOt- 
fil2,  SiS,  616,  518-533;  Dec.  Dig.  «=»15l] 

2.  Banks  and  Banking  ^3»14S— Check— Foboid  Indobseubjtt— Dxposrrox's 

Kboliqencb. 

Where,  In  such  action,  the  only  error  In  the  plaintiff's  account  with 
defendant  lay  In  the  foiled  Indorsement  of  the  payees  of  the  check,  an  in- 
struction Uiat  the  plaintiff  was  bound  to  use  diligence  to  examine  the  pass- 
book and  to  report  any  errors  discovered,  and.  that,  if  the  bank  was  misled 
to  its  prejudice  by  plaintiff's  failure  so  to  d<^  there  could  be  no  recovery, 
was  error,  since  there  Is  no  duty  on  the  d^ioaltor  to  look  for  forged  In- 
dorsements. 

[EA.  Note.— For  other  cases,  see  Banks  and  Banking,  Gent.  Dig.  f|  486- 
446,  451,  452 ;  Dec.  Dig.  <^14a3 

3.  Banks  and  Banking  4»14S — VonasD  Chkok — ^Bbbobs — ^Nominno  Bank 

— Depositob'b  Dtm. 

Where  plalnUff's  employe  forged  the  name  of  the  payee  on  checks  drawn 
by  plaintiff,  and  cashed  the  checks  at  defendant  bank,  on  which  they  were 
drawn,  there  was  no  duty  on  plaindft  to  notify  the  bank  of  errors  In  the 
acconnt,  caused  by  the  Irregularities  of  swdi  employ^,  where  there  was 
no  evidence  of  any  damages  resulting  to  defendant  by  plaintiff's  failure 
to  so  noti^,  since  a  depositor  cannot  be  charged  with  the  failure  to  notify 
bank  of  errors  in  an  account,  unless  the  bank  has  been  actually  damaged 
by  such  failure. 

(Ed.  Note.— For  other  cases,  see  Banlcs  and  Banking,  Cent  Dig.  ||  488- 
440,461.459;  Dea  Dig.  «B»148.] 
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4i  TbxaIt  «s>234— Fazlueb  to  Cau.  Wmraoo  ■ -PaBSUMFnow. 

Where  tbe  plaintiff  failed  to  call  the  defaulting  employe  as  a  witness  In 
snch  action,  such  employ^  having  been  guilty  of  Irregularities,  and  being 
at  the  time  of  the  trial  In  the  Insane  asylum,  and  having  forged  plalntUTs 
name  a  number  of  times,  the  charge  that  the  Jury  might  infer  tcom  such 
failure  to  call  the  employe  that  his  testimony  would  have  been  adverse  to 
the  plaintiff's  Interest  was  error,  ^ce  there  was  no  such  relatlonablp 
between  plaintiff  and  the  employ^  as  to  authorize  each  an  inference  to 
be  drawn  from  tbe  failure  to  call. 

[Ed.  Note.— Ek>r  other  cases,  see  Trial,  Gent  Dig.  !l  634-588,  608;  De& 
Dig.  ^234.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Metallurgical  Securities  Coni^y  against  the  Me- 
chanics &  Metals  National  Bank  of  the  City  of  New  York.  From  a 
judgment  in  its  favor  for  less  than  the  sum  demanded,  and  from  an 
order  denying  its  motion  for  new  trial,  plaintiff  ai^eals.  Reversed. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT,  DOWUNG,  SMITH, 
and  PAGE,  JJ. 

Ely  J.  Blair,  of  New  York  City,  for  appellant 

Frank  M.  Patterson,  of  New  York  City,  for  respondent. 

SMITH,  J.  The  pliuntiff  seeks  to  recover  from  the  defendant  $1,- 
200  as  the  balance  of  the  deposit  due.  Defendant  contends  that  $2(X) 
only  is  due  of  said  deposit,  and  for  that  amount  the  plaintiflt  has  judg- 
ment. Two  checks  of  $500  each,  signed  by  the  plaintiff  and  ma^ 
payable,  according  to  the  testimony  of  plaintiff's  vice  president,  to 
Rounds,  Hatch,  Dillingham  &  Debevoise,  were  paid  by  the  defend- 
ant bank  without  indorsement  of  the  payees  therein  named.  It  seems 
that  one  Bergasse,  who  was  in  the  plaintiff's  employ,  procured  the 
money  upon  said  checks,  and  when  tiie  checks  were  returned  at  the 
end  of  the  month  presumably  abstracted  them,  as  they  were  not  to 
be  found  and  were  not  produced  upon  the  trial. 

[  1  ]  The  contention  of  the  defendant  is  that  these  checks  were  pay- 
able to  bearer,  that  the  checks  were  lawfully  paid,  and  that  the  evi- 
dence that  they  were  payable  to  Rounds,  Hatch,  Dillingham  &  Debe- 
voise having  been  sworn  to  by  the  vice  president  of  plaintiff's  bank, 
it  became  a  question  of  fact  as  to  whether  they  were  so  payable,  or 
payable  to  bearer.  If  payable  to  the  Rounds,  Hatch,  Dilliii^ham  & 
Debevoise  firm  it  is  evident  that  tiiey  were  not  indorsed  by  the  payees, 
and  that  the  indorsements  upon  which  they  were  paid  were  forgeries. 
There  is  no  evidence  that  these  checks  were  payable  to  bearer.  The 
only  suggestion  in  the  case  was  introduced  by  the  cross-examination 
of  Vogelstein,  plaintiff's  vice  president,  in  which  it  was  asked  if  Vogel- 
stein  did  not  loiow  that  Bergasse  claimed  they  were  payable  to  bearer, 
to  which  Vogelstein  responded  that  he  so  understood;  It  further  ap- 
pears that  upon  July  Ist  the  defendant  rendered  plaintiff  an  account, 
showing  that  the  plaintiff  had  a  balance  of  $200,  and  that  this  account 
was  acknowledged  to  be  correct  by  the  defendant.  But  this  was  an 
account  stated,  which  could  be  shown  to  have  been  made  through 
mistake,  and  is  of  little  significance,  because  the  chetjc  book  of  tlie 
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plaintiff  shows  that  these  checks  had  been  made,  and  presumably  tJjey 
had  been  presented  by  the  payees  therein  named  anil  charged  to  plain- 
tiff's account  It  was  not  until  loi^  after  July  1st  that  it  was  discov- 
ered by  the  plaintiff  that  these  checks  never  reached  the  firm  of 
Rounds,  Hatdi,  Dillingham  &  Debevoiser  and  soon  after  these  facts 
were  discovered  the  b^k  was  notified  of  the  plaintiff's  claim  in  refer- 
ence thereto. 

[2]  Upon  this  state  of  facts  the  court  charged  the  jury: 

That  the  plaintiff  was  bound  to  use  due  diligence  to  examine  the  passbook, 
and  to  rqwrt  any  errors  wblch  they  might  be  able  to  discover,  and  tbat  if  the 
bank  waa  misled  to  its  prejudice  by  tbe  failure  of  the  plaintiff  bo  to  do  that 
the  plalntlfl  cannot  recover  the  amount  due." 

This  charge  was,  we  think,  erroneous  as  applied  to  this  case,  be- 
cause the  only  error  in  the  account  lay  in  the  forged  indorsement  of 
the  payees  of  the  check,  and  it  has  been  held  that  there  is  no  duty  on 
the  depositor  to  look  for  forged  indorsements.  Critten  v.  Chemical 
National  Bank,  171  N.  Y.  219,  63  N.  E.  969,  57  L.  Jl.  A.  529. 

[3]  Again:  The  question  was  practically  left  to  the  jury  to  deter- 
mine whether  the  plaintiff  had  notified  the  bank  within  a  reasonable 
time  after  its  discovery  of  the  irregularities  of  Bergasse.  There  is 
no  evidence,  however,  that  the  discovery  of  this  forgery  was  made 
any  length  of  time  before  the  bank  was  notified  thereof,  and  there 
was  not  sufficient  evidence  of  negligence  by  the  plaintiff  in  this  re- 
spect to  raise  a  question  of  fact  for  the  jury.  Furthermore,  the  law 
is  well  settled  that  a  party  cannot  be  charged  with  a  failure  to  notify 
a  bank  of  errors  in  an  account  unless  the  bank  had  been  actually  dam- 
aged by  such  failure.  Kearny  v.  Metropolitan  Trust  Co.,  110  App. 
Div.  236,  97  N.  Y.  Supp.  274,  affirmed  186  N.  Y.  611,  79  N.  E.  1108; 
Critten  v.  Chemical  Nat.  Bank,  171  N.  Y.  219,  63  N.  E.  969,  57  U 
R.  A.  529;  Morgan  v.  U.  S.  Mortgage  &  Trust  Co.,  208  N.  Y.  218, 
101  N.  E.  871,  L.  R,  A.  1915D,  741,  Ann.  Cas.  1914D,  462.  There 
is  no  evidence  in  the  case  at  bar  of  any  damage  Resulting  to  the  de- 
fendant by  the  failure  of  ttie  plaintiff  to  give  notice  of  any  irregu- 
larities on  the  part  of  Bergasse. 

[4]  If  this  case  must  bt  retried,  there  is  one  other  error  in  the 
charge  to  which  attention  should  be  called.  It  was  claimed  on  the 
part  of  the  defendant  that  the  failure  of  the  plaintiff  to  call  Bergasse 
gave  the  jury  the  right  to  infer  that,  if  called,  his  testimony  would 
have  been  adverse  to  the  plaintiff's  interest.  We  are  of  opinion  that 
the  facts  in  the  case  do  not  justify  the  charge  as  made.  In  the  first 
place,  the  evidence  shows  that  Bergasse  was  at  this  time  in  the  in- 
sane asylum.  Furthermore,  Bergasse  had  been  foi^ng  the  plaintiff's 
name,  and  had  committed  irregularities  in  the  plaintiff's  business.  Un- 
der these  circumstances,  there  was  no  such  relationship  between  plain- 
tiff and  Bergasse  as  would  authorize  any  inference  to  be  drawn  against 
the  plaintiff  from  failure  to  call  Bergasse. 

The  judgmoit  and  order  must  therefore  be  reversed,  and  a  new 
trial  granted,  with  costs  to  a|)peUant  to  abide  the  event   AU  ccmcur. 
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NOAH  T.  BANK  FOB  SAVINGS  IN  THE  CITT  01^  NEW  TORK. 
(Supieme  Court,  Appellate  Dlvltdon.  First  Department   February  11,  19ia) 

1.  Bares  and  BAinmia  «s»148 — Forobd  Drafis — Patmxkt  bt  Bark— Lu- 

BILITT. 

Ordinary  banks  of  deposit  act  at  their  peril  In  cashing  ctiecks,  and  are 
absolutely  liable  for  payments  made  upon  forged  checks. 

[Ed.  Note.— For  other  cases,  see  Banks  and  Banklnff,  Gent  Dig,  ff 
438-446,  451,  462 ;   Dec.  Dig.  «=»148.1 

2.  Banks  and  Banking  ^»3ai— Forged  Dbaiib— Patkent  by  SAViitos 

Bank — Liabilttt. 

A  savings  bank  Is  not  liable  for  paying  a  forged  draft,  unless  It  is  negli- 
gent in  falling  to  detect  the  forgery,  which  can  only  be  imputed  to  It  where 
the  discrepancy  between  the  signature  on  the  draft  and  that  on  the  de- 
positor's book  is  so  marked  and  plain  that  an  ordinarily  competent  clerk, 
exercising  reasonable  care,  should  detect  forgery. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig,  H 

1158,  1162-1164,  1166-U6S,  1172-1170;  Dec.  Dig.  «s»301.] 

8.  Banks  and  Bankino  «=»801— Savznob  Bank— Foboxd  Dbaxt— GoitPAsnia 

SlGNATUBBS — SUQHT  DiSCKEFANOT. 

The  mere  circumstance  that  the  signature  on  a  draft  does  not  predsel; 
resemble  the  signature  of  a  depo^tor  of  a  savings  bank  written  In  the  sig- 
nature book  do^  not  Impute  culpable  negligence  of  the  bank  for  failure 
to  detect  a  forgery  of  the  draft,  since  the  depositors  of  savings  banks  are 
persons  who  seldom  have  occasion  to  write  their  names,  have  never 
adopted  a  standard  signature,  and  whose  signature  on  different  occasions 
differs  considerably,  which  facts  must  be  taken  into  account  by  the  clerk 
making  the  comparison. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  ft 

1159,  1162-1164,  1166-1168,  1172-me;  Dec.  Dig.  «=»301.] 

4.  Banks  and  Banking  ®=3301 — Savings  Bank — Fobosd  Dbafts— Cokpak- 
ing  slgnatubes — negligence — buue. 

The  rule  for  determining  the  liability  of  a  savings  bank  for  negligence 
In  falling  to  discover  the  forgery  of  a  draft,  by  comparing  the  signatare 
thereon  with  that  of  a  depositor  on  his  passbook  or  in  the  signature  book, 
Is  that  If  the  discrepancy  Is  not  marked  and  apparent,  or  It  would  reqnire 
a  critical  examination  to  detect,  the  failure  of  the  bank  to  discover  such 
discrepancy  is  not  evidence  of  negligence. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  ft 
1159,  1162-1164,  1166-1168,  1172-1176;  Dec.  Dig.  "S=>301.] 

6.  Banks  and  Banking  <S=»300 — Savings  Bank  Fating  S\)kgkd  Dbaftb— 
llabii-itt — i nstbuction. 

In  an  action  by  a  savings  bank  depositor  to  recover  the  amount  of  a 
forged  draft  paid  out  by  the  bank,  the  Instruction  that  If  the  discrepancy 
between  the  signature  on  the  draft  and  that  of  plaintiff  was  not  marked 
and  apparent  or  would  require  a  critical  examination  to  detect,  that  foct 
might  be  con^dered  by  the  jury  In  determining  whether  the  defendaat 
exercised  ordinary  care  to  prevent  fraud  upon  plaintiff,  was  error,  since 
such  instructloD  left  it  open  to  the  Jury  to  find  defendant  negligent,  thongli 
such  discrepancy  was  not  marked  and  apparent,  and  would  require  a 
critical  examinati(m  to  detect 

[Ed.  Note. — For  other  eases,  see  Banks  and  Banking,  Cent  Dig*  H 
1166, 1169, 118S-118S ;  Dec  Dig.  «s»306.] 

Dowllng,  J.,  dissenting. 
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Appeal  from  Trial  Term,  New  York  County. 

Action  by  Ernestine  Noah  against  the  Bank  for  Savings  in  the  City 
of  New  York.  From  a  judgment  against  it,  and  an  order  denying  its 
motitm  for  a  new  trial,  defendant  appeals.  Reversed. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT,  DOWLING,  SMITH, 
and  PAGE,  JJ. 

Cornelius  W.  Wickersham,  of  New  York  City,  for  appellant 
I,  H.  Lehman,  of  New  York  City,  for  respondent. 

SCOTT,  J.  This  is  an  action  by  a  depositor  against  a  savings  bank 
to  recover  the  amount  of  the  deposit,  which  was  paid  out  upon  forged 
drafts.  On  September  7,  1912,  plaintiff  had  on  deposit  in  the  defend- 
ant savings  bank  the  sum  of  $2,332.79.  Her  son,  a  young  man  about 
20  years  of  age,  having  stolen  the  bank  book,  forged  his  mother's  name 
to  a  draft  for  $300,  payable  to  himself  or  bearer,  and  presented  the 
draft,  with  the  book,  to  defendant,  and  received  said  sum  of  $300, 
which  was  charged  against  plaintiff's  account.  Heater  he  presented 
three  other  forged  drafts,  upon  which  he  was  paid  the  total  amount 
of  the  deposit,  in  each  case  presenting  the  passbook  with  the  draft. 

Upon  discovery  of  the  facts,  plaintiff  demanded  payment  from  the 
defendant,  which  was  refused.  On  the  trial  the  defendant  gave  evi- 
dence showing  the  course  of  procedure  adopted  by  it  when  drafts  were 
presented  payable  to  some  one  other  than  the  depositor,  and  there  seems 
to  be  no  doubt  that  this  general  course  of  procedure  was  followed  in 
the  case  of  each  draft  involved  in  the  present  action.  Among  the 
precauticms  taken  by  defendant  in  such  a  case  was  the  comparison  of 
the  signature  upon  the  draft,  with  that  of  the  d^x>sitor  written  at  the 
time  of  opening  the  account,  and  the  sole  question  in  the  case,  in  the 
last  analysis,  is  whether  or  not  there  was  such  discrepancy  between 
the  forged  signatures  and  the  admittedly  genuine  signature  of  the 
plaintiff  as  to  impute  to  defendant  negligence  and  lack  of  ordinary  care 
by  reason  of  its  failure  to  detect  the  forgery. 

[1,2]  The  rule  as  to  the  liability  of  savings  banks  for  payments" 
made  upon  foiled  drafts  is  well  settled.  It  is  quite  different  from 
that  which  applies  to  ordinary  banks  of  deposit,  which  act  at  their  peril 
and  are  absolutely  liable  for  payments  made  upon  forged  checks,  no 
matter  how  skillful  the  forgery  may  be.  In  the  case  of  savings  banks, 
however,  the  rule  is  that  the  bank  will  not  be  liable  for  having  paid 
upon  a  forged  draft  unless  negligence  can  be  imputed  to  it;  that  is 
to  say,  unless  the  discrepancy  between  the  signatures  are  so  marked 
and  plain  that  an  ordinarily  competent  clerk,  exercising  reasonable  care, 
should  detect  the  forgery.  Campbell  v.  Schenectady  Savings  Bank, 
114  App.  Div.  337,  99  N,  Y,  Supp.  927 ;  KeUey  v.  Buffalo  Savings 
Bank,  180  N.  Y.  171,  72  N.  E.  995,  69  L.  R.  A.  317,  105  Am.  St. 
Rep.  720;  Appleby  v.  Erie  County  Savings  Bank,  62  N.  Y.  12. 

[3J  In  the  case  at  bar  it  was  satisfactorily  shown  that  in  the  case 
of  each  draft  a  comparison  was  made  (not  always  by  the  same  clerk) 
between  the  signatures  on  the  draft  and  the  depositor's  signature  in 
the  signature  book.  It  is  perhaps  of  some  significance  that,  although 
several  clerks  made  the  comparisons,  they  all  passed  the  signatures  on 
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the  drafts,  which  do  not  differ  materially  from  each  other,  as  contain- 
ing genuine  signatures,  although  to  the  untrained  and  inexperienced 
eye  there  seems  to  be  a  considerable  difference  between  the  genuine 
and  the  forged  signatures.  It  is  undoubtedly  true,  as  has  been  pointed 
out  in  several  reported  cases,  and  as  comports  with  our  general  knowl- 
edge, that  many  depositors  in  savings  banks  are  persons  who  seldom 
have  occasion  to  write  their  names,  have  never  adopted  what  may  be 
called  a  standard  si^ature,  and  whose  signatures  made  on  different 
occasions  differ  considerably.  This  is  a  matter  which  must  necessarily 
be  taken  into  account  by  a  savings  bank  clerk  in  making  a  comparison 
of  signatures.  It  does  not  necessarily  follow,  therefore,  that  the  mere 
circumstance  that  the  signature  on  a  draft  does  not  precisely  resemble 
the  signature  of  the  depositor  written  in  the  signature  book  imputes 
culpable  negligence  to  the  bank  for  having  failed  to  detect  the  forgery. 
The  first  duty  of  the  bank  was  to  compare  the  signatures.  This  it 
satisfactorily  appears  was  done. 

[4]  The  remaining  question  was  whether,  having  made  the  compari- 
son, it  was  culpably  negligent  in  having  failed  to  discover  that  the  sig- 
natures on  the  drafts  were  forged.  This  was  the  crucial  question  which 
the  jury  had  to  determine  in  the  principal  case,  and  the  defendant 
was  entitled  to  have  it  sharply  defined.  The  tnie  rule  upon  the  subject 
was  expressed  in  the  request  to  charge  submitted  by  defendant  in  the 
following  language : 

"(2)  If  the  discrepancy  between  the  signatures  on  the  four  drafts,  Defend- 
ant's Exhibits  4,  5,  6  and  7,  and  the  admittedly  genuine  signatures  of  the 
plaintiff,  was  not  marked  and  apparent,  or  would  require  a  critical  examlna- 
tloD  to  detect,  the  failure  on  the  part  of  the  bank  to  discover  the  dtBCreqpancy 
is  not  evidence  of  negligence  or  lade  of  ordinary  care  on  Its  part." 

[5]  The  court  refused  to  so  charge,  instructing  the  jury  that  if  tiie 
discrepancies  between  the  signature  on  the  drafts  and  that  of  plaintiff 
were  not  marked  and  apparent,  or  would  require  a  critical  examination 
to  detect,  that  fact  "might  be  taken  into  consideration  by  the  jury  in 
passing  upon  the  question  whether  or  not  the  defendant  exercised  or- 
dinary care  to  prevent  fraud  upon  the  plaintiff."  The  defendant  was 
entitled  to  the  charge  as  requested,  and  the  modified  or  substituted 
charge  was  erroneous,  because  it  left  it  open  to  the  jury  to  convict  the 
defendant  of  negligence,  even  though  it  may  have  considered  that  the 
discrepancies  were  not  marked  and  apparent  and  would  require  a  crit- 
ical examination  to  detect  This  error  was  fundamental  and  we  can- 
not overlook  it. 

The  judgment  and  order  appealed  from  must  therefore  be  reversed, 
and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the  event  Or- 
der filed. 


CLARKE,  P.  J.,  and  SMITH  and  PAGE.  JJ..  concur.  DOW- 
LING,  J.,  dissents. 
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^UBE  SIIAL  CO.  T.  LOEBEB  et  aL 
(Supreme  Gonrt,  Appellate  Dlvtelon,  Flret  Department.   Febraary  11,  1916.) 

1.  SAUS  «SS»52— MlSBXFBBSBnUTIONS  BT  Sbixeb— SiimoxBNox  OV  EVIDEHOa., 

In  an  action  for  the  balance  of  account  due  for  goods  sold  and  delivered, 
CTidence  held  sufficient  to  show  that  plalntifT's  representations  as  to  the 
goods  applied  only  to  those  first  ordered  as  a  trial  order. 

[Eld.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  H  118-144,  1046;  Dec. 
Dig.  «=»52.] 

2.  Sauw  «=>273— MANUFAanTBSiB's  Warbantt — Htatutx. 

Under  Personal  Property  Law  (CJonsol.  liaws,  c.  41)  S  99,  subd.  4,  as 
added  by  Laws  1911,  c  571,  tottchlng  the  matter  of  Implied  warranties 
of  quality  of  goods  sold,  there  Is  no  Implied  manufacturer's  warranty  as 
to  the  fitness  of  goods  for  any  particular  purpose,  when  ordered  by  a 
trade-name. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent  Dig.  ff  772-776;  Dec. 
Dig.  «=»273.1 

3.  Sax.es  e=s>273 — BaicEniBS  of  Buteb. 

A  buyer  of  seals  for  glass  packages  containing  preserves,  which,  with 
knowledge  that  a  particular  ^nd  of  cap  was  sold  by  the  seller  for  pack- 
ages generating  pressure,  ordered  the  regular  cap,  which  became  loosen- 
ed when  the  buyer's  Improperly  prepared  preserves  fermented  and  gen- 
erated pressure,  could  not  escape  liability  for  the  cape  on  the  ground  th^ 
were  defective. 

[Ed.  Note.— For  <^er  cases,  see  Sales,  Gent  Dig.  {{  772-776;  Dec: 
Dig.  «^273.] 

4.  Apfeai.  Ann  Erbos  4=»1176 — DisFosmoN — Ertbt  or  Juoqubitt. 

Where  plalntUt  moves  for  dli-ectlon  of  verdict,  as  well  as  the  dismissal 
of  defendants'  counterclaim,  the  Appellate  Division,  upon  dismissing  the 
oounterclalm,  can  direct  the  entry  of  judgment  for  plaintiff. 

tEd.  Note.— For  other  cases,  see  Appeal  and  Error,  Gent  Dig.  SS  4S88- 
4596:  Dec.  Dig.  <e=»1176.] 

Appeal  from  Trial  Term,  New  York  County. 

Acticm  by  the  Sure  Seal  Company  against  Charles  C  Loeber  and 
others,  copartners  doing  business  under  the  firm  name  and  style  of 
Loeber  Pickling  &  Preserving  Works.  From  a  judgment  for  defend- 
ants, and  an  order  denying  their  motion  for  new  trial,  plaintiff  ap- 
peals.  Judgment  and  order  reversed,  and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT,  DOWUNG,  SMITH, 
and  PAGE,  JJ. 

Alfred  T.  Davison,  of  New  York  City  (Clarence  E.  Thornall,  of 
New  York  City,  and  James  K.  Foster,  of  Brooklyn,  on  the  brief),  for 
af^Uant. 

Benjamin  Reass,  of  Brooklyn,  for  respondents. 

SCOTT,  J.  The  action  is  for  a  balance  of  account  due  for  goods 
sold  and  delivered,  consisting  of  what  are  termed  "Sure  Cap  &als," 
used  for  sealing  glass  packages  containing  jams,  preserves,  and  other 
condiments.  The  sale,  delivery,  and  agreed  price  are  admitted  by 
the  answer.  The  defendants  relied  upon  two  counterclaims,  in  which 
it  was  asserted  that  they  had  purchased  said  seals  upon  the  faith  of 
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certain  warranties  and  representations  on  tiie  part  of  plaintiff  that 
said  seals  would  be  air-tight  and  keep  the  contents  of  the  packages 
upon  which  they  were  used  in  a  healthy,  marketable,  and  merchanta- 
ble condition,  whereas  in  fact  said  seals  were  not  air-tight,  and  in 
.consequence  thereof  the  contents  of  many  packages  became  spoiled,  to 
defendants'  damage.  The  jury  awarded  the  defendants  damages  upon 
the  counterclaim. 

The  plaintiff  is  the  manufacturer  of  the  said  "Sure  Seal  Caps," 
which  it  sells  under  that  name,  and  of  which  it  manufactures  several 
varieties,  containing,  however,  the  same  general  characteristics.  De- 
fendants are  manufacturers  of  fruit  preserves  at  Wilmington,  Del. 
It  appears  that  in  January,  1912,  defendants  had  on  hand  some  7,200 
jars  of  preserves  which  had  spoiled  in  consequence,  as  it  is  said,  of 
defects  in  the  caps  or  seals  which  they  had  been  using.  Hiis  fact 
came  to  the  knowledge  of  one  of  plaintiff's  salesmen,  who  advised 
and  induced  defendants  to  recook  the  spoiled  preserves  and  to  pack 
them  in  jars  sealed  with  "Sure  Seal  Caps."  Defendants  thereupon 
purchased  7,2X)  of  the  caps,  which  they  used  to  seal  up  the  recooked 
preserves.  It  is  not  claimed  that  any  defect  was  found  in  this  batch 
of  caps.  On  April  30,  1912,  defendants  ordered  300,000  of  the  same 
caps  to  be  delivered,  as  ordered,  during  the  ensuing  year.  On  this  or- 
der 194,740  caps  were  delivered  and  used  by  defendants  in  putting  up 
their  product.  It  is  alleged  that  many  of  these  caps  were  found  not 
to  be  air-tight,  in  consequence  of  wluch  large  quantities  of  the  pre- 
serves were  spoiled,  and  there  is  no  doubt  that  many  of  the  caps  failed 
to  remain  tightly  on  the  jars  upon  which  they  were  used.  The  cause 
of  this  failure  was  a  sharply  contested  question  of  fact  on  tlie  trial. 

[1-3,]  The  representations  allied  by  defendants  are  stated  to  have 
been  made  in  or  about  the  month  of  February,  1912;  the  reference 
being  to  the  statements  and  representations  made  by  plaintiff's  sales- 
man when  he  was  endeavoring  to  induce  defendants  to  buy  the  7,200 
caps.  'Hiese  statements  and  representations  defendants  seek  to  so 
extend  as  to  apply  to  the  194,740  caps  subsequently  sold  and  delivered, 
claiming  that  that  sale,  as  well  as  the  earlier  one,  was  induced  and 
entered  upon  by  defendants  in  sole  reliance  upon  the  salesman's  rep- 
resentations. It  is  quite  clear  that  this  construction  is  unsupported 
by  the  evidence.  It  is  doubtless  true  that  plaintiffs  salesman  would 
have  been  glad  in  February  to  have  sold  to  defendants,  not  wily  the 
caps  required  at  once,  but  all  &at  mi|^t  be  required  during  the  year; 
but  defendant  Charles  Loeber  repeatedly  and  explicitly  testifies  that 
the  order  given  in  February  was  a  trial  order,  and  that  he  said  to  the 
salesman  that  he  would  rather  be  shown  the  excellence  of  the  caps 
than  take  the  salesman's  word  for  it.  So  that  it  stands  proven  by 
defendants'  own  testimony  that  reliance  was  placed  on  the  salesman's 
representations  only  so  far  as  concerned  the  first  order  of  7,200  caps, 
as  to  which  no  damages  are  claimed.  Defendants  therefore  signally 
failed  in  the  attempt  to  show  that  they  were  induced  to  buy  the  300,- 
000  caps  by  actual  misrepresentation  or  express  warranty. 

Nor  can  a  claim  be  asserted  upon  an  implied  warranty  arising  from 
the  fact  that  plaintiff  is  a  manufacturer  and  knew  the  purpose  ((X 
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which  the  seals  were  to  be  used.  The  goods  ordered  were  known  by 
the  trade-name  of  "Sure  Seal  Caps,"  and  were  ordered  by  that  name. 
In  such  a  case  there  is  no  implied  warranty  as  to  the  fitness  of  the 
goods  for  any  particular  purpose.  Personal  Property  Law,  §  96, 
subd.  4,  added  by  Laws  1911,  c.  571.  Furthermore,  tiie  evidence  is 
very  convincing  that  the  failure  of  the  caps  was  due  to  faulty  prepara- 
tion  of  the  preserves,  and  not  to  any  defect  in  the  caps  themselves. 
The  caps  ordered  by  defendants  were  those  designated  on  plaintifF's 
catalogue  and  price  lists  as  "Regular  Caps,  size  No.  63."  Plaintiff's 
price  list,  which  was  sent  to  defendants  before  the  second  order  was 
given  and  which  is  referred  to  in  the  order,  shows  that  plaintiff  manu- 
factured two  styles  of  caps  of  size  63  known  as  "Regular"  and  the 
other  known  as  "Process."  As  to  the  R^lar  caps  the  price  list 
stated  as  follows : 

"TIiIb  cap  la  med  In  sealing  ^ddea,  inreserves*  honey,  aymp,  and  other  con- 
diments, which  do  not  senerate  pressure." 

And  as  to  the  Process  caps  it  stated  as  follows : 

*^ls  cap  Is  designed  to  be  used  on  all  condiments  whldi  are  processed,  or 
which  generate  pressure  after  Itelng  sealed." 

So  also  plaintiff's  catalogue,  which  was  sent  to  defendants  some  time 
before  the  300,000  order  was  given,  stated  as  follows : 

"Hie  Regular  cap  Is  for  the  sealing  of  pickles,  preserves,  condiments,  paints, 
Tarnishes,  metal  polishes,  and  such  other  articles  which  do  not  generate  pres- 
sure. This  cap  is  nsed  with,  glassware  made  to  the  Phcenlx  standard. 

"The  Process  cap  Is  for  the  sealing  of  higher  grade  goods  for  foreign  ship- 
ment and  the  sterilization  of  which  is  desirable ;  goods  which  generate  pres- 
sure or  whldi  must  be  heated  after  sealing.  This  cap  differs  only  from  the 
regular  In  that  It  is  made  in  two  pieces  one  of  which  (the  band),  must  be 
ttilpped  off  In  order  to  open  the  package.  The  same  glassware  Is  used  with 
this  Process  cap  as  with  the  H^nlar  cap." 

Defendants  therefore  had  the  dioice,  when  orderine,  to  select  caps 
proof  against  pressure,  or  caps  not  so  proof,  and  uiey  dcdiberately 
chose  the  latter,  doubtless  because  preserves,  if  properly  prepared, 
should  not  ferment  and  thus  generate  pressure  from  within.  The  evi- 
dence, which  it  is  unnecessary  to  discuss  in  detail,  shows  very  con- 
vincingly that  all  or  nearly  all  of  the  caps  which  became  loosened,  did 
so  because  of  pressure  from  within  due  to  fermentation,  and  that 
this  resulted  from  improper  preparation  of  the  preserves.  There  seems 
to  be  no  escape  from  the  conclusion  that  defendants  deliberately  or- 
dered caps  which  were  expressly  stated  not  to  be  proof  a^inst  pres- 
sure from  within,  and  unsuitable  for  packing  goods  in  which  fermen- 
tation might  be  expected  to  take  place,  and  then,  by  negligent  or  un- 
skillful preparation,  filled  the  jars  with  preserves  which  did  ferment, 
and  that  it  was  this  fermentation  which  caused  the  failure  of  the  caps. 

In  any  aspect  of  the  case,  therefore,  the  verdict  against  the  plaintiff 
was  unjustified  by  the  evidence,  and  the  motion  to  dismiss  the  coun- 
terclaim should  have  prevailed. 

[4]  If  plaintiff  had  moved  for  the  direction  of  a  verdict,  as  well 
as  the  dismissal  of  the  counterclaim,  we  might  now  dispose  of  the  case 
by  directing  the  entry  of  the  proper  judgment.  No  such  motion  was 
made,  however,  and  we  have  nothing  to  review  in  that  r^^d. 
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The  judgment  and  order  appealed  from  must  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event  Order 
filed.  All  concur. 


(Supreme  Court,  Ai^llate  Divlslot),  First  Department    February  U,  191&) 

Physicians  and  Subgeohb  «s>18— Actzok  fob  Mau saotzoe — Suffxoiehot  or 

Evidence. 

In  an  action  against  a  physldan  for  damages  on  account  of  Injuries 
sustained  by  plalntUF  while  a  patient  at  a  maternity  hospital,  by  reason 
of  the  breatdng  off  of  the  glass  tip  of  a  vaginal  douche  while  it  was  In- 
serted In  the  vagina  of  the  plalntlfE  and  permitting  the  broken  fragments 
to  remain  Imbedded  In  her  flesh  without  informing  ber  thereof  verdict 
for  plaintiff  held  (gainst  the  weight  of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Physicians  and  Sorgeoiui,  Cent  Dig.  |j 
84-41,  43-46,  48 ;  Dea  Dig.  «=»180 

Dowling  and  Page;  33^  dlSBentlng. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Anna  M.  Rogers  against  James  D.  Voorhees.  From  a 
judgment  in  favor  of  the  plaintiff,  entered  on  the  verdict  of  a  jury, 
for  the  sum  of  $2,628.28,  from  an  order  denying  defendant's  motion 
to  set  aside  the  verdict  and  for  a  new  trial,  and  from  an  order  deny- 
ing defendant's  motion  to  vacate  the  judgment  and  grant  a  new  trial 
in  the  interests  of  justice,  defendant  appeals.  Judgment  and  orders 
reversed,  and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT,  DOWUNG,  SMITH, 
and  PAGE,  JJ. 

Carl  Schurz  Petrasch,  of  New  York  City,  for  appellant 
Charles  O.  Maas,  of  New  York  City,  for  respondent 

SMITH,  J.  The  action  was  originally  brought  against  the  Trustees 
of  Columbia  College  and  James  D.  Voorhees  for  damages  on  account 
of  injuries  sustained  by  the  plaintiff  while  a  patient  at  the  Sloane 
Maternity  Hospital  for  the  purpose  of  confinement,  by  reason  of  the 
breaking  off  of  the  glass  tip  of  a  vaginal  douche  while  it  was  inserted 
in  the  vagina  of  the  plaintiff,  and  permitting  the  broken  fragments  to 
remain  imbedded  in  her  flesh  without  informing  her  Uiereof.  It  was 
subsequently  discontinued  as  to  the  Trustees  of  Columbia  College,  and 
at  the  opening  of  the  trial  the  complaint  was  furtlier  amended  over 
the  objection  of  the  defendant,  setting  up  the  claim  that  after  the 
plaintiff's  discharge  from  the  hospital  the  defendant  Voorhees  con- 
tinued to  treat  her,  and  negligently  failed  to  discover  the  presence  of 
the  fragments  of  glass  in  her  person  until  the  month  of  December,  1909. 
She  had  left  the  hospital  July  7,  1909. 

It  appears  from  the  evidence  that  the  plaintiff  was  attended  by  Dr. 
Voorhees  diuring  her  confinement  at  the  Sloane  Maternity  Hospital; 
that  shortly  after  her  confinement  she  suffered  from  the  effects  of 
what  was  subsequently  found  to  be  the  presence  of  fragments  of  glass 
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in  the  wall  of  the  v^na;  that  she  was  discharged  from  the  hospital 
without  the  discovery  of  such  condition ;  that  thereafter  she  consulted 
Dr.  Voorhees,  and  was  treated  by  him  because  of  her  continued  suf- 
fering; that  the  doctor  made  several  examinations,  and  attributed  the 
trouble  to  the  failure  of  the  stitches  to  heal  which  were  necessarily 
taken  in  the  person  of  the  plaintiff  after  the  birth,  or  to  the  fact  that 
the  gut  used  in  sewing,  up  the  torn  parts  had  not  absorbed  or  assimi- 
lated in  the  plaintiff,  and  calcareous  matter  had  accumulated. 

It  would  hardly  be  profitable  to  enter  into  a  discussion  of  the  facts 
of  this  case  in  this  opinion.  The  plaintiff  has  completely  recovered. 
The  only  negligence  claimed  against  the  defendant  is  for  his  delay  in 
making  such  an  examination  of  the  vaginal  cavity  as  would  disclose 
the.  foreign  substance  thereafter  found.  Two  experts  of  standing  have 
sworn  in  behalf  of  the  defendant  that  it  would  have  been  poor  surgery 
to  have  made  such  an  examination  as  would  disclose  the  existence  of 
foreign  substance  before  the  time  that  it  was  actually  made  by  the  de- 
fendant. One  expert,  on  behalf  of  the  plaintiff,  has  sworn  that  such 
an  examination  ought  to  have  been  made  three  months  before  it  in 
fact  was  made.  It  is  always  easy,  after  the  cause  of  an  injury  has  been 
found,  to  look  back  and  say  that  that  cause  should  have  been  sought 
for.  To  my  mind  the  jury  failed  to  give  proper  force  to  the  fact  that 
this  defenc^t  had  never  had  the  slightest  cause  of  suspicion  tliat  any 
foreign  substance  could  be  causing  this  trouble.  Every  fact  surround- 
ing the  case  and  its  treatment  would  constitute  almost  proof  of  its 
absence.  The  breaking  of  the  glass  of  a  vaginal  douche  within  the 
vagina  is  a  circumstance  so  rare  as  not  to  have  been  reasonably  con- 
templated at  any  time  by  the  defendant,  and  for  failure  to  anticipate 
this  most  unusual  occurrence  the  defendant  has  been  most  unjustly 
charged  with  a  substantial  money  judgment,  and,  what  is  worse,  with 
a  stain  upon  his  professional  ndelity.  That  this  verdict  is  dearly 
against  the  weight  of  evidence  I  have  no  doubt  whatever. 

The  judgment  and  orders  should  be  reversed,  and  a  new  trial  grant- 
ed, with  costs  to  aj^lant  to  abide  the  event  Order  filed. 

CI*ARKE,  P.  J.,  concurs, 

SCOTT,  J.  I  concur,  on  the  ground  that  no  actionable  negligence 
was  shown,  and  that  the  complaint  should  have  been  dismissed. 

DOWLING,  J.  (dissenting).  By  its  verdict  in  favor  of  the  plaintiff 
the  jury  determined  the  controverted  questions  of  fact  in  her  favor, 
and  upon  such  finding,  which  it  seems  to  me  was  fairly  justified  by 
the  evidence,  defendant's  n^ligence  can  well  be  predicated.  Accept- 
ing the  version  of  the  facts  which  the  jury  believed,  it  appears  that 
plaintiff  first  began  to  feel  the  intense,  sharp  pains  in  her  body  some 
10  days  after  the  birth  of  her  child,  and  told  the  defendant  of  her 
suifering  on  the  very  next  day,  which  would  be  June  26,  1914.  She 
had  been  under  the  care  of  the  defendant  for  some  time  preceding  her 
confinement,  and  he  had  been  specially  employed  with  reference  tiiere- 
to,  and  to  give  her  such  treatment  and  advice  as  he  could  before  the 
tirth  of  her  child.   He  knew  or  should  have  known  of  her  general 
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condition,  and  have  been  aware  of  any  abnormal  change  therein.  He 
treated  her  for  the  condition  which  existed  after  the  diildbirth,  and 
made  an  examination  of  the  plaintiff  before  she  left  the  hospital,  but 
could  suggest  no  cause  for  her  suffering,  save  the  failure  of  the 
stitches  which  he  had  inserted  to  properly  heal.  She  complained  of 
these  sharp,  intense  pains,  and  of  other  conditions,  beginning  six  days 
after  her  discharge  from  the  hospital,  which .  was  on  July  7A,  and 
repeated  the  complaints  three  or  four  times  during  the  month  of  July, 
giving  the  details  of  her  troubles ;  but  despite  his  examination,  such 
as  it  was,  he  made  no  suggestion  as  to  its  cause  save  the  familiar  one 
of  the  parts  stitched  not  healing  properly. 

Defendant  was  out  of  the  city  throughout  the  month  of  August,  and 
when  he  returned  plaintiff  again  called  upon  him  in  September,  .the 
day  following  Labor  Day,  and  again  complained  of  her  pains  and  of 
other  disturbances,  when  defendant  said  he  could  not  understand  it, 
but  it  must  be  that  the  stitched  parts  were  not  healing.  He  examined 
her,  but  discovered  no  reason  for  the  condition.  It  was  not  until  the 
early  part  of  December,  after  many  a^^arent  examinations,  that  de- 
fendant finally  made  up  his  mind  that  there  must  be  some  foreign 
substance  in  the  plaintiif's  body  apart  from  the  calcareous  material 
which  he  had  thought  might  be  tfiere  from  the  chromicized  catgut  used 
in  the  stitches  faihng  to  be  entirely  absorbed  in  the  system,  and  then, 
for  the  first  time,  without  ^parently  any  further  action  than  the 
making  of  his  first  really  careful  examination,  by  the  use  simply  of  a 
probe,  which  he  passed  into  a  sinus,  he  found  what  he  thought  was 
calcareous  material,  which  he  removed  with  a  forceps,  and  brought 
out  these  two  spears  of  glass,  which  he  then  gave  to  the  plaintiff. 
It  is  quite  apparent  that  these  pieces  of  glass  came  from  the  nozzle  of 
a  douche  which  had  been  broken  within  the  plaintiff's  body  during  the 
process  of  administering  the  hot  douches  to  her  by  the  nurses  in  the 
Sloane  Maternity  Hospital.  There  is  no  other  explanation  of  the 
presence  of  the  glass  in  the  plaintiff's  body,  as  she  herself  never  made 
use  of  a  glass  nozzled  douche.  Furthermore,  when  defendant  removed 
this  glass  from  her  body,  he  gave  the  two  pieces  to  her  and  said, 
"This  is  outrageous !"  and  going  to  a  cabinet  in  his  office  showed  her 
two  douche  nozzles,  one  very  thin,  the  other  thicker,  and  told  her  that 
the  thin  one  was  a  physician's  nozzle,  which  should  not  have  been  used 
except  by  a  physician.  As  the  result  of  the  condition  which  still  ex- 
isted, plaintiff  was  obliged  to  submit  to  an  operation  on  December  29th, 
when  granular  particles  of  glass  were  removed  from  her  body. 

There  is  expert  testimony  to  the  effect  that  the  presence  of  the  glass 
in  tlie  plaintiff's  body  should  have  been  discovered  by  a  proper  ex- 
amination, and  that  in  any  event  a  physician  of  ordinary  skill  and 
learning  could  have  discovered  its  jwesence  at  the  latest  by  September 
7th.  This  record  contains  no  suggestion  of  any  explanation  as  to 
why  the  defendant  did  not  use  eitlier  a  probe  or  a  forceps  in  the  sinus 
before  November  24th,  and  thus  discover  earlier  the  presence  of  the 
foreign  substances  which  for  five  months  had  been  causing  plaintiff 
intense  pain  and  sufferinf^  and  skiving  visible  evidence  of  their  pres- 
ence in  her  body  by  the  results  which  she  described  to  the  defendant 
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The  defendant's  efforts  to  prevent  the  plaintiff  from  bringing  suit 
either  against  the  hospital  or  himself,  and  the  ar^ments  used  by 
him  to  persuade  her  not  to  do  so,  show  his  appreciation  of  the  gravity 
of  the  situati(Mi.  The  vital  question  in  the  case  was  whether  or  not 
the  plaintiff  had  described  to  the  defendant  the  intense,  sharp  pains 
which  she  was  suffering,  and  her  other  physical  conditions,  within  a 
cc»nparatively  short  time  after  the  birth  of  her  child,  and  during  her 
stay  in  the  hospital  and  at  intervals  thereafter.  Of  course,  if  she  did 
not  so  complain,  the  defendant  was  not  chargeable  with  unskillful  or 
negligent  treatment  of  her ;  but  the  jury  have  found  that  she  did  com- 
plain, as  she  testified,  and  the  conclusion,  it  seems  to  me,  is  irresistible 
that  the  defendant  was  guilty  of  malpractice. 

I  am  therefore  in  favor  of  the  affirmance  of  this  judgment. 

PAGE,  J.,  concurs. 


STOTXER  V.  FRANKEN. 
(Supreme  Court,  Appellate  Dlvldon,  First  Department   February  11,  1916.) 

1.  PaBTNBBSHIP  — BSLATION. 

A  contract  whereby  a  new  department  was  established  In  defendant's 
store,  to  be  maintained  for  two  years  under  plaintiff's  management,  pro- 
viding that  plaintiff  should  receive  $45  a  week  out  of  the  department,  and 
50  per  cent,  of  the  department's  net  profits  at  the  end  of  each  year,  that 
defendant  should  furnish  the  cash  and  credit  for  all  merchandise,  running 
expenses,  and  salaries,  to  be  deducted  from  the  gross  inc<uue  in  a  divi^on 
of  the  profits,  and  should  receive  $50  a  month  for  six  months,  and  $1^  a 
month  thereafter,  deducted  from  the  gross  profits,  for  rent  for  the  floor 
space,  and  that  plaintiff  should  buy  and  sell,  and  Indorse  or  sign  notes  at 
checks,  only  upon  defendant's  appnmtl,  constituted  a  Joint  venture  or  a 
partnership. 

[Ed.  Note.— For  other  caBes,  see  Partnership,  Cent  Dig.  f  26 ;  Dec.  Dig. 
^IL] 

2.  Pabtkxhship  «s>313 — ^Action  fob  Pxonrs — Fosh. 

In  sucfa  case,  plaintiff's  action  to  ascertain  the  net  profits,  In  which  he 
was  entitled  to  share,  would  be  an  acUon  In  equity  for  an  accounting. 

[£id'  Note. — For  other  cases,  see  Partnership,  Gent  IMg.  H  679,  729, 
729% ;  Dec.  Dig.  «»313.] 

3.  AccotmT  STATsn  4=»18 — ^Action — PiAADiifo. 

A  complaint  in  an  action  on  the  theory  that  the  contract  between  plain- 
tiff and  defendant  was  an  agreement  to  pay  for  plaintiff's  services,  alleg- 
Ing  that,  after  deducting  all  expenses  and  allowances  according  to  the 
agreement,  there  was  a  net  profit  of  $22,151,  of  which  plaintiff  was  entitled 
to  one-half,  that  It  was  mutually  agreed  that  defendant  was  entitled  to 
an  allowance  for  cash  and  merchandise  In  the  sum  of  $1,147,  leaving 
a  balance  due  and  owing  to  plaintiff  of  $9,685,  wbich  defendant  promised 
to  pay,  as  to  the  first  year's  profit,  showed  a  stated  account  and  promise 
to  pay  the  same,  upon  which  an  action  at  law  could  be  brought. 

[Ed.  Note. — For  other  cases,  see  Account  Stated,  Cent.  Dig.  SS  85-W; 
Dec.  Dig.  ©salS.] 

4.  Dismissal  and  Nonsuit  <S=354 — Form  of  Action. 

Where  a  complaint  alleged  an  account  stated,  upon  which  an  action  at 
law  could  be  brought,  the  court,  on  the  assumption  that  a  cause  of  ac- 
tion for  an  accounting  upon  a  contract  for  a  joint  venture  or  partnership 
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Ig  in  equity,  was  not  autborlzed  to  dismiss  the  complaint,  as  a  dlamlssal 
Is  error.  If  plaintiff  Is  entitled  to  any  relief  upon  tlie  facts  alleged. 

[Ed.  Note. — For  otber  caaes,  see  Dismissal  and  Konsalt,  Cent.  Dig.  | 
Ul ;  Dec.  Dig.  «s»54.1 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Max  StoUer  against  John  Fraiiken.  From  a  jud^ent 
dismissing  plaintiff's  complaint  upon  a  motion  made  at  the  opening  of 
the  trial  upon  the  pleadings,  plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHUN,  LAUGH- 
UN,  DOWLING,  and  SMITH,  JJ. 

Philip  C.  Samuels,  of  New  York  City,  for  appellant 
Otto  Horwitz,  of  New  York  City,  tor  respondent 

SMITH,  J.  The  case  had  been  moved  at  a  Trial  Term  of  the 
Supreme  Court  before  a  jury. 

From  the  complaint  it  appears  that  the  defendant  was  in  business 
imder  the  style  of  Franken  Bros. ;  that  upon  the  9th  day  of  September, 
1912,  a  new  department  of  that  store  was  instituted  under  the  name 
of  the  "Max  Stoller  Department  of  Franken  Bros."  This  depart- 
ment was  set  aside  for  the  business  of  selling  dress  fabrics,  and  was 
to  be  maintained  for  a  period  of  two  years  from  the  date  of  its  cre- 
ation. The  plaintiff  was  put  in  charge  of  it,  and  it  was  agreed  that 
for  his  services  he  was  to  receive  the  sum  of  $45  a  week  out  of  the 
department,  and  was  further  to  receive  50  per  cent,  of  the  net  profits 
of  said  department  at  the  end  of  each  and  every  year.  The  defendant 
was  to  furnish  the  cash  and  credit  for  all  merchandise  and  for  the 
running  expenses  and  salaries,  and  same  was  to  be  deducted  horn  the 
gross  income  in  a  division  of  the  profits.  Furthermore,  it  was  pro- 
vided  that  the  defendant  was  to  receive  $50  a  month  for  the  first  six 
months,  and  $95  a  month  thereafter,  which  was  to  be  deducted  from 
the  gross  profits,  for  rents  for  such  parts  of  the  building  as  were  nec- 
essary for  the  running  of  this  department,  and  such  sum  should  be 
deducted  as  might  be  agreed  upon  for  gas  and  electricity.  It  was 
further  agreed  tiiat  this  plaintiff  would  run  the  business,  and  buy  and 
sell  with  the  approval  of  the  defendant,  and  that  he  would  make  no 
purchases  without  Ae  consent  of  the  defendant,  or  indorse  or  sign  any 
notes  or  checks  without  such  c(»isent,  and  that  all  money  or  checks 
and  negotiable  instruments  should  be  in  charge  of  the  defendant  It 
was  further  provided  that  either  party  might  terminate  the  relation 
by  reason  of  default  of  the  other  party,  by  giving  10  days'  notice. 

[1,2]  Plaintiff  claims  that  this  is  purely  an  agreement  for  services, 
and  that  his  interest  in  the  profits  is  simply  in  payment  of  such 
services.  Defendant  contends  that  the  agreement  constitutes  a  joint 
ventiu-e  in  the  nature  of  a  partnership.  These  claims  present  the  first 
question  for  consideration. 

In  my  judgment  the  agreement  has  all  the  indicia  of  a  joint  venture 
or  partnership.  The  allowances  both  to  the  defendant  and  to  the  plain- 
tiff of  specific  sums  to  be  deducted  from  the  proceeds  before  the  net 


Sup.  Ct.) 


BTOIXBK  V.  PKANKBN 


835 


profits  were  ascertained  are  in  the  nature  of  partnership  allowances. 
The  restrictions  and  limitations  placed  upon  the  plaintiff,  that  he  should 
act  only  with  the  approval  of  the  defendant,  make  purchases  only  with 
his  consent,  sign  notes  only  with  his  consent,  are  restrictions  which 
would  naturally  be  placed  upon,  a  partner  or  one  interested  jointly, 
from  which  relation  a  greater  power  might  naturally  be  assumed  to 
exist  without  the  expression  of  a  limitation.  If  the  plaintiff  were  a 
mere  employ^  of  the  defendant,  these  limitations  would  naturally  fol- 
low, or  at  least  would  be  unnecessarily  placed  in  the  agreement  of  em- 
ployment. The  interest  of  the  plaintiflr,  then,  in  this  50  per  cent,  of 
the  net  profits  after  the  deduction  of  expenses  and  certain  allowances 
to  both  parties,  was  an  interest  in  the  profits  as  such,  and  not  merely 
an  interest  therein  for  the  purpose  of  ascertainii^  the  amount  of  com- 
pensation for  services  rendered.  The  court  properly  held,  therefore, 
that  the  relations  existing  between  the  parties  were  partnership  relations 
and  that  an  action  to  ascertain  the  net  profits  must,  accordingly,  be  an 
action  in  eSiuity  for  an  accotmting, 

[3]  The  plaintiff  contended  upon  the  trial  that,  even  though  this 
contract  created  a  joint  venture  or  partnership,  nevertheless  as  to  the 
first  year's  profits  he  had  pleaded  an  account  stated,  which  was  the 
proper  subject  of  a  legal  action.  The  fifth  paragraph  of  the  complaint 
states  that  under  and  pursuant  to  the  terms  of  the  agreement,  after 
deducting  all  expenses  and  allowances,  there  was  a  net  pr,ofit  in  said 
business  of  $22,151.23,  of  which  the  plaintiff  was  entitled  to  <me-'half. 
The  sixth  paragraph  then  states : 

"That  It  was  mntaally  agreed  that  the  defendant  herein  was  entitled  to  an 
allowance  for  cash  and  merchandise  up  to  the  1st  day  of  September,  1913,  In 
the  sum  of  $1,147.42,  leaving  a  balance  due  and  owing  to  the  plalntUF  from 
the  defendant  of  99,695.87,  whlcb  the  defendant  promised  and  agreed  to  pay." 

It  is  undoubted  that  two  partners  may  agree  upon  a  balance  due, 
and  after  such  agreement,  an  action  at  law  may  be  brought  therefor. 
While  the  agreement  as  to  the  balance  due  is  not  here  stated  as  clear- 
ly as  it  might  have  been,  nevertheless  it  is  clearly  stated  that  the  credit 
was  mutually  agreed  upon.  The  balance  due  is  then  stated,  and  the 
promise  of  tiie  defendant  to  pay  the  same.  A  fair  interpretation  of 
the  whole  paragraph  would,  I  think,  lead  to  the  conclusion  tliat  as 
to  the  first  year's  profits  an  account  was  stated  of  the  balance  due,  and 
a  promise  made  to  pay  same,  upon  which  an  action  at  law  a)uld  be 
brought.  As  to  the  action  for  the  profits  for  the  first  year,  there  was 
-  error  in  dismissing  the  complaint,  and  the  plaintiff  should  have  been 
allowed  to  make  proof  thereof. 

[4]  Upon  the  assumption,  however,  that  a  cause  of  action  for  an 
accounting  upon  a  contract  for  a  joint  venture  or  partnership  is  in 
equity,  the  court  was  not  authorized  to  dismiss  the  plaintiff's  complaint. 
In  Glyn  v.  Title  Guarantee  &  Trust  Co.,  152  App.  Div.  859,  117  N. 
Y.  Supp.  424,  the  headnote  in  part  reads : 

"Where  a  complaint  Is  dismissed  at  trial  before  evidence  taken.  It  is  the 
same  am  snstaining  a  demurrer  on  the  grotmds  of  iDsnffldeoM^,  and  the  dis- 
missal is  error  if  tbe  plaintiff  Is  mtitled  to  any  recoreiy  upon  Uie  tacts 
alleged.*' 
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In  Thomas  V.  Schumacher,  17  App.  Div.  441,  45  N.  Y.  Supp.  166, 
the  headnote  in  part  reads : 

"The  fact  that  tbe  plaintiff  In  an  action  In  equitr  has  demanded  In  bis  com- 
plaint the  wrong  relief,  or  relief  to  which  he  la  not  entitled,  does  not  justify 
the  court  In  dismissing  the  complaint,  where  the  facts  show  that  he  la  entitled 
to  recover  damages  at  law.  If  the  case  Is  not  one  properly  triable  in  equity, 
it  should  be  transferred  to  a  term  where  it  can  be  tried  before  a  Jury." 


In  Perrin  v.  Smith.  135  App.  Div.  127,  119  N.  Y.  Supp.  990,  the 
headnote  in  part  reads : 


"Although  a  complaint  In  equity  will  be  dismissed  on  draiurrer,  If  it  fail  to 
state  an  equitable  cause  of  acUon,  yet  after  answer  it  will  not  be  dismissed 
on  a  motion  for  Judgment  on  the  pleadings,  If  It  state  a  legal  cause  of  action, 
no  matter  what  the  prayer  for  relief." 

These  views  lead  to  an  order  reversing  the  judgment  and  granting 
a  new  trial,  with  costs  to  appellant  to  abide  the  event  o£  the  actitnL 
Order  filed.  AU  concur. 


(Supreme  Gourt,  Appellate  DlTlslon,  First  Department.  S^mary  11,  1918.) 
Municipal  CoaPOBATioNS  <®=^220 — Pubuo  luPBovucKniB — CossTBUcnon  or 

COHTBACT — CoJiHENCEMENT  OF  ACTION. 

Under  a  contract  between  a  president  of  a  municipal  corporation  and 
a  consulting  engineer,  providing  for  the  farnisbing  by  the  engineer  of 
plans  and  estimated-  cost  of  a  public  improremeut  and  tala  sopervicdon  of 
the  proposed  wotk^  and  allowing  him  as  compensation  therefor  a  per- 
centage of  tbe  cost,  one  half  payable  tux>n  the  approval  of  the  plans  by 
the  president  and  the  other  half  upon  estimates  by  the  contractor,  certi- 
fied by  the  engineer  us  the  work  progressed,  in  the  absence  of  a  power  in 
the  president  to  contract  also  for  the  construction  of  the  Improvement, 
tbe  corporation  need  not  proceed  with  the  work  after  the  adoption  of 
the  plans,  and  the  engineer's  right  to  demand  the  balance  of  tbe  compensa- 
tion provided  for  does  not  accrue  until  after  the  Improvement  is  com- 
menced. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  K 
B99-608;  Dec.  Dig.  «S=>220.] 

Dowllng  and  Smith,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 
Action  by  Francis  S.  Williamson  against  the  City  of  New  Yorit 
for  breach  of  contract  From  so  much  of  a  judgment  as  was  in  favOT 
of  plaintiff,  defendant  appeals.   Reversed,  and  action  dismissed. 


Argued  before  CLARKE,  P,  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  DOWLING,  and  SMITH,  JJ. 

John  F.  O'Brien,  of  New  York  City  (Terence  Farley,  of  New  York 
City,  on  the  brief),  for  appellant. 

Francis  Gilbert,  of  New  York  Gty  (Alfred  W.  Kiddle  and  Henry  T. 
Hornidge,  both  of  New  York  City,  on  the  brief),  for  respondent. 

LAUGHLIN,  J.  The  second  amended  complaint  contains  four 
counts  or  causes  of  action.  In  tlie  first  cause  of  action  plaintiff  alleges 
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that  on  the  2d  day  of  June,  1902,  he  was  duly  appointed  consulting 
engineer  to  the  president  of  the  borough  of  Manhattan  pursuant  to 
the  provisions  of  section  386  of  the  Greater  New  York  Charter  (Laws 
1901,  c.  466),  and  thereupon  entered  into  an  agreement  with  the  de- 
fendant to  prepare  plans  and  specifications  for  the  extension  of  River- 
side Drive  from  135th  street  to  its  junction  with  Boulevard  Lafayette, 
its  terminus,  and  to  supervise  the  construction  work  in  connecti(Mi 
therewith  "for  a  compensation  duly  provided  for  in  said  contract," 
and  that  he  was  duly  employed  to  perform  certain  services  in  the 
preparation  of  certain  additi(»ial  plans  and  specifications,  and  that  such 
additional  services  were  duly  performed  and  accepted;  and  he  de- 
mands judgment  for  the  reasonable  value  thereof. 

The  second  cause  of  acti(m  is  for  damages  alleged  to  have  been  sus- 
tained by  the  plaintiff  by  the  su^nsion  of  work  on  the  (xmtract  speci- 
fied in  the  first  cause  of  action  from  the  8th  day  of  August,  1908,  to 
the  24th  day  of  March,  1910. 

In  the  third  count  plaintiff  alleges  that  on  the  21st  day  of  December, 
1906,  he  was  dul^  appointed  consulting  engine^-  of  public  works  to 
the  borough  president  of  Manhattan  pursuant  to  said  section  386  of 
the  charter,  and  that  on  said  day  he  entered  into  a  contract  with  the 
president  of  said  borough  whereby  he  agreed  to  prepare  certain  plans 
and  specifications  for  the  extension  of  Riverside  Drive  from  135th 
street  to  its  junction  with  the  Hendrick  Hudson  Memorial  Bridge,  and 
to  furnish  estimates  of  the  probable  cost  of  the  proposed  work,  and 
that  he  was  to  receive  as  compensation  therefor  and  for  supervising 
the  work  proposed  to  be  done  a  sum  equal  to  4  per  cent,  of  the  actual 
cost  of  the  work,  one-half  of  which  was  to  be  paid  upon  the  ap- 
proval of  the  plans  and  specifications  by  the  borough  president,  and 
the  balance  upon  the  estimates  of  the  contractor  certified  by  the  engi- 
neer from  time  to  time  as  the  work  progressed ;  that  pursuant  to 
said  employment  he  prepared  the  plans  and  specifications,  and  they 
were  duly  accepted  and  approved  by  the  president  of  the  borough  and 
by  the  board  of  estimate  and  apportionment  and  by  the  art  commis- 
sion for  the  city  of  New  York ;  that  he  prepared  an  estimate  of  the 
probable  cost,  and  that  his  estimate  was  $4,806,640;  that  he  prepared 
a  contract,  which  was  duly  entered  into  between  the  city  and  one 
Rodders  under  date  of  June  4,  1909,  whereby  Rodgers  undertook  to 
perform  part  of  the  work  specified  in  said  plans  and  specifications,  but 
that  this  contract  was  canceled  and  terminated  on  the  1st  day  of 
November,  1910,  by  an  agreement  between  the  city  and  Rodgers,  and 
that  the  city  thereupon  refused  to  complete  the  work  therein  provided 
for,  and  refused  to  proceed  with  the  other  wcwk  incident  to  tiie  ex- 
tension of  Riverside  Drive  northerly  of  155th  street;  that  plaintiff 
duly  performed  on  his  part  until  the  breach  of  the  contract  by  the  de- 
fendant, and  has  at  all  times  been  and  is  ready  and  willing  to  com- 
plete performance ;  that  defendant  paid  plaintiff  the  first  installment, 
aggregating  $96,132.80,  but  has  refused  to  continue  with  the  comple- 
tion of  the  work,  and  to  permit  plaintiff  to  proceed  with  the  supervi- 
siwi  thereof,  and  with  the  completion  of  the  contract  cm  his  part ;  and 
judgment  is  demanded  for  his  damages,  stated  to  be  $68,183.86. 
187N.T.S.— 22 
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The  fourth  cause  of  action  is  to  recover  for  additional  services  not 
provided  for  in  the  contract  set  forth  in  the  third  cause  of  action, 
viz.  the  preparatitMi  of  plans  and  specifications  and  detailed  construc- 
tion plans  for  that  portion  of  Riverside  Drive  lying  between  the  north 
and  south  boundaries  of  Ft.  Washington  Park.  The  court  dismissed 
the  complaint  as  to  the  second  and  fourth  causes  of  action,  and  the 
jury  rendered  a  verdict  for  the  plaintiff  on  the  first  and  third,  stat- 
ing separately  the  amount  allowed  on  each.  The  court  set  aside  the 
verdict  on  the  first  cause  of  action  as  against  the  weight  of  evidence, 
and  judgment  was  entered  for  $17,964.28  on  the  third  cause  of  ac- 
tion. 

As  is  shown  by  the  allegations  in  the  first  count,  the  plaintiff  claims 
to  have  been  appointed  consulting  engineer  on  the  2d  day  of  June, 
1902.  On  the  14th  of  February,  1902,  the  board  of  estimate  and  ap- 
portionment adopted  a  resolution  as  follows: 

"ECBOlved.  tbat  pnrsuant  to  section  886,  chapter  468,  of  the  Laws  of  1901, 
the  president  of  the  borough  of  Manhattan  Is  hereby  authorized  to  employ  a 
consulting  engineer  of  public  works  and  a  consulting  engineer  of  public  buUd- 
ings  at  such  times  as  the  public  interest  may  require  and  at  such  proper  com- 
peDaati<m  as  the  particalar  work  upon  whitdi  they  are  employed  requires." 

On  the  12th  of  March,  1902,  the  board  of  aldermen  adopted  a  reso- 
lution to  the  same  effect  The  contract  upon  which  the  plaintiff  re- 
lied is  a  letter  written  to  him  by  the  borough  president  imder  date  of 

December  21,  1906,  as  follows : 

"As  the  consulting  engineer  of  public  works  to  the  president  of  the  borongli 
of  Manhattan,  appointed  pursuant  to  section  386  of  the  Greater  New  York 
Charter  as  amended,  and  the  resolutions  of  the  board  of  estimate  and  appor- 
tionment adopted  February  14,  1902,  by  the  board  of  aldermen  on  March  4, 
1902,  and  a^roTed  by  the  mayor  March  18, 1902,  you  are  herewith  dlreded  to 
prepare  at  yonr  own  cost  and  expense  the  neceaaary  plans  and  spedfieations 
for  building  an  extension  of  Blvendde  Drive  from  155th  street  to  Its  junction 
with  the  Hendrick  Hudson  Memorial  Bridge.  Tou  will  be  required  to  furnish 
this  department  with  a  complete  set  of  specidcations  of  the  proposed  work, 
with  estimates  of  Its  probable  cost,  together  with  all  the  necessary  plans,  both 
general  and  detailed,  which  will  enable  prospective  bidders  and  contractors  to 
prepare  and  make  accurate  and  reliable  estimates  of  the  quantities,  quality, 
and  character  of  the  several  kinds  of  labor  and  material  required  to  complete 
the  work  in  a  flrst-clasa  workmanlike  manner. 

"Tlie  several  plans  and  spetdficatlons  are  to  be  submitted  to  this  depart- 
ment for  approval,  and  should  they  be  unsatisfactory  they  must  be  revised  and 
conected,  so  that  they  shall  conform  to  the  suggestions  and  requironents  of 
the  president  of  the  borough.  For  furnishing  the  several  plans  and  spedflca- 
tlons  to  the  satisfaction  of  the  borough  president  and  for  supervising  the  "vrork 
you  will  receive  4  per  cent  of  its  actual  cost,  to  be  paid  as  follows: 

"Two  per  cent  upon  the  estimated  cost  of  the  work  after  the  plans  and 
spedficatlous  have  been  approved  by  the  borough  president ;  and  2  per  cent, 
upon  the  estimates  of  the  contractors,  certified  to  by  the  engineer  from  time 
to  time,  during  the  progress  of  the  work,  which,  together  with  the  2  per  cent 
herewith  authorized  to  be  paid  for  preparing  plans  and  spedflcatlons  and 
estimates,  shall  equal  a  total  of  4  per  cost  of  the  actual  cost  The  fees  to  be 
earned  under  this  app(^tment  are  to  be  charged  against  corporate  stock  is- 
sues authorized  for  the  preparation  of  plans  and  spedflcatlons  and  the  coo- 
structlon  and  exten^on  of  lUverslde  Drive  from  165t2i  street  to  the  Hendridt 
Hudson  Memorial  Bridge." 
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The  uncontroverted  evidence  shows  that  plaintiff  prepared  the  plans 
and  specifications,  and  that  they  were  duly  approved  and  accepted  by 
the  president  of  the  borough,  by  the  board  of  estimate  and  apportion- 
ment, and  by  the  art  commission ;  that  he  prepared  and  furnished  an 
estimate  of  the  probable  cost  of  tiie  proposed  work,  and  that  it  would 
cost  $4,806,640.   It  was  also  shown  that  on  the  14th  day  of  January, 

1909,  the  city  entered  into  a  contract  with  one  Rodgers  "for  furnish- 
ing materials  and  performing  the  work  of  building  an  extension  and 
improvement  to  that  portion  of  Riverside  Drive  lying  between  the  north 
and  south  boundaries  of  Ft.  Washington  Park  (land  owned  by  the  city 
of  New  York),  together  with  all  work  incidental  thereto" ;  that  the 
estimated  cost  thereof  was  $625,037.50,  and  that  after  some  of  the 
material  was  delivered  by  the  contractor,  but  before  any  estimate  was 
made  or  certified  with  respect  thereto,  and  in  the  month  of  November, 

1910,  said  contract  was  canceled  by  an  agreement  in  writing  between 
the  parties  thereto,  which  recited  that  it  was  deemed  advisable  and  to 
the  advantage  of  the  city  to  discontinue  the  work,  and  the  city  paid 
the  contractor  $65,188.69  as  compensation  for  the  work  done  and 
damages  suffered. 

The  learned  counsel  for  the  appellant  contends  that  the  Rodgers  con- 
tract was  for  the  construction  work  within  the  boundaries  of  Ft  Wash- 
ington Park,  and  that  the  contract  was  canceled  for  tiie  reason  that 
it  was  illegal ;  but  those  contentions  are  not  conceded,  and  I  am  of 
opinion  that  it  is  not  necessary  to  decide  with  respect  to  the  merits 
thereof,  for  I  do  not  regard  that  contract  as  materially  aifectii^  the 
decision  of  this  appeal.  It  is  also  contended  on  behalf  of  the  appellant, 
on  the  authority  of  Hildreth  v.  City  of  New  York,  111  App.  Div.  64, 
97  N.  Y.  Supp.  582;  Id.,  138  App.  Div.  103,  122  N.  Y.  Supp.  1053, 
affirmed  203  N.  Y.  644,  97  N.  E.  1106,  that  the  employment  of  plain- 
tiflE  was  void;  that  there  was  no  authority  to  employ  a  consulting  en- 
gineer, excepting  upcm  a  salary  to  be  fixed  as  prescritied  by  the  charter ; 
that  authority  was  not  conferred  to  employ  a  consulting  engineer  for 
a  single  improvement,  and  that,  assuming  that  the  president  of  the 
borough  had  authority  to  contract  with  the  plaintiff  as  evidenced  in  the 
manner  and  to  the  extent  stated  in  the  letter,  still  the  action  is  pre- 
mature, for  the  reason  that  no  part  of  the  second  installment  has  be- 
cwne  due  or  owing,  since  the  work  has  not  been  proceeded  with,  and 
tiiere  has  been  no  estimate  by  the  contractor  certified  by  the  engineer 
during  the  prc^ess  of  the  work. 

Without  expressing  an  opinion  with  respect  of  the  authority  of  the 
president  of  the  borough  to  make  the  contract,  I  am  of  opinion  that  the 
contention  of  the  city  that  the  action  is  premature  is  well  founded.  If 
this  contract  had  been  made  in  behalf  of  a  private  individual  who 
failed  to  proceed  with  the  improvement,  and  thus  deprived  the  engineer 
of  the  opportunity  to  earn  die  second  installment,  it  may  be  that  an 
action  for  breach  of  the  contract  would  lie  (see  Hunter  v.  Vicario,  146 
App.  Div.  93,  130  N.  Y.  Supp.  625) ;  but  to  hold  that  this  contract 
boimd  the  city  to  proceed  witii  the  improvement  in  accordance  with 
the  plans  and  specifications,  if  any,  regardless  of  the  cost  and  otfier 
OMisiderations,  would  be  an  unreasonable  construction,  and  could  in  no 
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event  obtain  unless  the  b(»-ough  president  possessed  full  authorily  to 
contract  not  merely  for  the  services  of  the  plaintiff,  but  for  the  im- 
provement, which  does  not  appear.  The  rights  of  the  plaintiff  are 
fully  protected  by  the  construction  of  this  contract  which  gives  him 
the  right  to  the  2  per  cent,  which  he  has  received  upon  the  approval 
of  the  plans  and  specifications,  but  which  gives  the  city  discretion  to 
proceed  with  or  abandon  the  improvement,  and  gives  plaintiff  the 
right  to  earn  the  second  installment  by  supervising  the  work,  if  and 
when  the  city  proceeds  therewith. 

It  follows  that  the  judgment  and  order,  so  far  as  appealed  from, 
should  be  reversed,  with  costs,  and  the  complaint  as  to  the  third  cause 
of  action  dismissed,  with  costs,  on  appellant's  motion  at  tiie  close  of 
the  evidence.  Settle  order  on  notice. 

CLARKE,  P.  J.,  and  McLAUGHLIN,  J.,  concur.  DOWUNG  and 
SMITH,  JJ.,  dissent 


m  Mlflc.  Rep.  541) 

SIEGEL  V.  KOVINSKT. 
(Supreme  Court,  Appellate  Term,  First  Department.   Tebnutrj  10,  1916.) 

1.  Patment  «=»21— Bt  Check. 

A  check,  except  under  extreme  drcumstauces,  will  not  be  regarded  as 
payment  until  it  is  actually  paid. 

lEd.  Note.— For  other  cases,  see  Payment,  Cent  Dig.  fi  86;  Dec 
Dig.  «^21. 

For  other  deflniUona.  see  Words  and  Phrases,  First  and  Second  Series, 
Payment.] 

2.  Bills  and  Notes  <^42&— Check — Patment. 

■  A  check  camiot  be  regarded  as  having  been  paid,  unless  the  amount 
therein  called  for  bus  been  paid,  either  to  the  payee,  or  to  one  authorized 
by  him  to  receive  the  proceeds,  or  to  one  authorized  to  Indorse  his  name 
thereon. 

[Ed.  Note.— For  other  cases,  aee  Bills  and  Notes,  Cent  Dig.  H  1245- 
12u0,  1262.  1263 ;  Dec  Dig.  ^»429.1 

3.  Bills  and  Notes  4=»427— Pathent— IfxsAPPBOPaxATiON— Beootbbt  bt 

Payee. 

In  the  absence  of  an  Indorsement  of  a  check  by  one  authorized  thereto 
by  hiiu,  the  payee,  on  a  wrongdoer's  appropriation  of  the  check,  may  re- 
cover from  the  maker  as  his  debtor. 

lEd.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  S3  1233-1244 ; 
Dec.  Dig.  ^427.] 

4.  Banks  and  Bankino  <e=»148 — Check — Payment  to  One  Otobb  Than 

Pavee — Liability. 

lu  such  case  the  payee  may  also  recover  from  the  bonk  upon  which  the 
cheek  Is  drawn  as  for  a  conversion  of  the  check,  or  of  Its  proceeds,  by 
the  bank's  payment  to  one  other  than  the  payee. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Gent  Dig.  {§  43^ 
4-16,  451,  452;  Dec.  Dig.  <S=>148.] 

5.  Pai:^ciPAL  AND  Agent  ®=>105 — Adthobitt  of  Agent — Estoppel. 

Where  plaintiff,  the  seller  of  goods,  did  not  expressly  or  Impliedly  hold 
out  his  salesman  as  having  authority  to  receive  money  on  platntlff'a 
behalf,  or  to  indorse  pialntlft's  name  on  checks,  plaintiff  was  not  estopped 
from  deuylng  the  salesman's  authority  to  accept  payment  by  cUecii,  as 

^=»For  otber  cuei  m  lains  topic  A  KEY-NUHBER  la  all  Ker-Numbored  DIgraU  £  IndaxM 
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estoppel  cannot  be  Invoked  merely  because,  or  even  If,  the  plaintiff  was 
careless  In  the  transaction  of  bis  bnslneBs. 

[Ed.  T^ote .— For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  IS  208- 
310,  374 ;  Dec.  Dig.  «=»105.J 

6.  Payment  €=»74 — By  Check — Receipt. 

The  mere  receipting  of  the  maker's  bill  as  paid  upon  the  maker's  de- 
livery of  a  check  to  the  payee's  agent  was  not  sufficient  evidence  that  the 
check  was  received  In  payment,  as  no  greater  significance  can  attach  to 
the  act  of  the  agent  than  to  the  act  oC  the  principal  himself  in  giving  such 
a  receipt 

[Ed.  Note.— For  other  cases,  see  Payment,  Cent  IHg.  U  138,  18»,  226- 
2S1:  Dec.  Dig.  «s>74.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Jacob  Siegel  against  Harry  Kovinsky.  Frwn  a  judgment 
in  favor  of  plaintiff,  after  trial  by  judge  without  a  jtuy,  defendant 
appeals.  Affirmed. 

Argued  January  term,  1916,  before  GUY,  BIJUR,  and  GAVE- 
GAN,  JJ. 

Loeb,  Bernstein  &  Ash,  of  New  York  City  (Max  Ash,  of  New  York 
City,  of  counsel),  for  appellant. 
Samuel  Hoffman,  of  New  York  City,  for  respondent. 

BIJUR,  J.  Plaintiff  sued  for  goods  sold  and  delivered.  Defend- 
ant pleaded  payment.  Plaintiff  is  the  liquidating  partner  of  the  part- 
nership of  Siegel  &  Scheinbaum,  which  was  doing  business  under  the 
name  of  the  S.  &  S.  Silk  Mills. 

Defendant  testified  that  «ie  Schrager  called  upon  him,  representing 
the  S.  &  S.  Silk  Mills,  and  sold  him  three  lots  of  goods.  Defendant 
received  three  separate  bills  for  these  goods,  and  paid  the  bills  by 
three  separate  checks  drawn  to  the  order  of  the  S.  &  S.  Silk  Mills, 
and  given  on  three  different  occasions  personally  to  Schrager,  who 
then  marked  the  bills  "Paid."  The  first  two  of  these  checks  Schrager 
gave  to  plaintiff's  assignors,  who  accepted,  deposited,  and  collected 
them.  The  third  check  Schrager  converted  to  his  own  use  by  forging 
the  payee's  indorsement.  One  of  plaintiff's  assignors  testified,  with- 
out contradiction,  that  Schrager  was  merely  a  salesman  on  a  20  per 
cent,  commission  basis,  with  a  drawing  account  of  $5  a  week,  without 
authority  either  to  collect  money  or  indorse  checks,  and  he  added, 
speaking  of  the  time  when  Schrager  broitght  in  the  first  two  checks : 

"I  told  him  distinctly  that  I  did  not  want  him  to  bring  me  down  these 
checks  any  more.  I  said:  'I  do  not  want  you  to  collect  money  for  me.  I  can 
go  myselt' " 

Defendant,  however^  was  never  notified  not  to  pay  Schrager. 

[1]  On  this  appeal,  nothing  but  a  question  of  law  is  involved.  We 
may  start  with  the  principle  laid  down  by  Rapallo,  J.,  in  Thoms<»i  v. 
Bank  of  British  North  Am.,  82  N.  Y.  1,  8: 

"The  cnse,  then,  pre.senta  the  simple  question  whether  a  party  paying  his  own 
debt  by  a  cbeck  to  the  order  of  his  creditor,  or  of  a  party  noiniuated  by  his 
creditor,  can  be  called  upon  to  pay  it  again,  in  case  tbe  creditor  loses  or  Is 
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defrauded  of  tbe  check,  and  It  la  paid  to  the  finder  or  fraudulent  holder,  on  a 
forged  Indorsement  We  think  this  question  should  be  answered  In  the 
affirmative,  unless  In  some  very  special  case,  if  such  a  case  can  be  supposed, 
where  tbe  check  was  taken  in  absolute  payment  and  extingolshment  ot  the 

debt." 

See  also  Smith  v.  Miller,  43  N.  Y.  171,  173,  3  Am.  Rep.  690. 

[2]  It  being  settled,  therefore,  that  a  check  will  not  be  regarded 
(except  under  extraordinary  circumstances)  as  payment  until  it  is 
actually  paid,  the  question  arises  what  significance  is  to  be  attached  to 
its  payment.  To  answer  this  question,  it  is  first  necessary  to  deter- 
mine what  we  mean  by  payment.  For  juridical  purposes,  at  least,  a 
check  cannot  be  regarded  as  having  been  paid  uiUess  the  amount 
therein  called  for  has  been  paid  either  to  the  payee  or  to  one  author- 
ized by  him  to  receive  the  proceeds,  or  to  put  it  in  a  more  popular 
phrase  (almost  invariably  applicable)  to  one  authwized  by  the  payee 
to  indorse  his  name  thereon. 

[3,  4]  In  the  absence  of  such  indorsement,  it  has  been  held  repeat- 
edly by  our  highest  court  that,  where  a  wrongdoer  has  appropriated 
a  dieck,  the  payee  may  either  recover  from  the  maker  as  his  debtor 
(Thomson  v.  Bank,  supra;  Talbot  v.  Bank  of  Rochester,  1  Hill,  295), 
or  from  the  bank  upon  which  the  check  is  drawn,  as  for  conversion 
of  the  check  or  of  its  proceeds  by  their  payment  to  one  otiier  tiian  the 
payee  (Robinson  v.  Chemical  Nat.  Bank,  86  N.  Y.  404,  which  ex- 
pressly approves  the  opinion  in  the  court  below,  reported  10  W.  Digest, 
315).  See  also  Johnson  v.  First  Nat,  Bank,  6  Hun,  124;  Burstein  v. 
People's  Trust  Co.,  143  App.  Div.  165,  127  N.  Y.  Supp.  1092. 

There  are,  it  is  true,  a  number  of  expressions  in  the  opinions  in  some 
cases  which  intimate  a  contrary  rule;  but  when  the  cases  are  ex- 
amined it  will  be  foimd  that  they  actually  proceed  upon  the  accepted 
general  principle,  but  that  the  agent  in  those  cases  who  indorsed  was 
one  who  held  the  principal's  adequate  general  or  special  authority  in 
the  premises.  Thus  it  is  said  in  one  of  the  cases  tiiat  if  the  agent — 

"was  authorized  by  the  plaintiffs  to  receive  this  cheoK  from  the  defendant, 
any  misappropriation  of  Its  proceeds  by  him  Is  at  the  risk  ot  the  party  who 
set  him  In  motion  and  put  It  in  his  power  to  perpetrate  the  wrong.  Such  par- 
ty must  suffer  rather  than  the  party  who  is  In  no  wise  accountable  for  and 
baa  no  control  ot  the  perpetration  of  the  wrong."  Sage  v.  Burton,  84  Hun, 
267,  32  N.  T.  Supp.  U22. 

And  again  that: 

"There  is  no  reason  why  the  maker  of  tbe  Chedc  should  be  subjected  to  ex- 
pense and  the  hazard  of  a  lawsnlt  to  rectify  the  fraud  committed  by  the 
payee's  agent."  Morrison  t.  Chapman,  155  App,  Dlv.  509,  515,  140  N.  Y.  Supp. 
700,  quoting  from  Burstein  v.  Sullivan,  134  App.  Dlv.  623,  11»  N.  T.  Supp.  317. 

There  is  language  of  the  same  import  in  Allen  v,  Tarrant  &  Co.,  7 
App.  Div.  172,  40  N.  Y.  Supp.  1016,  and  Morris  v.  Hofferberth,  81 
App.  Div.  512,  81  N.  Y.  Supp.  403.  On  examination  of  the  facts  in 
these  cases,  however,  it  will  be  found,  for  example,  that  in  the  Morri- 
son Case,  at  page  510  of  155  App.  Div.,  at  page  701  of  140  N.  Y, 
Supp.,  it  is  said  that  the  agent  was  authorized,  among  other  powers: 

To  collect  "moneifs  from  customers  and  transmit  sndi  numejft  to  defendants 
[payees]  In  checks  or  cask  as  the  case  might  be." 
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In  the  Sage  Case,  supra : 

"The  plaintiff  {payee]  did  not  say  that  Cook  [the  agoit]  was  not  authorized 
to  receive  or  indorse  them  [namely,  the  checks]." 

Indeed,  it  was  pointed  out  that  plaintiff,  the  payee,  had,  prior  to  the 
institution  of  the  suit,  brought  a  criminal  proceeding  in  which  he 
charged  his  agent  with  ^and  larceny  of  tiie  proceeds  of  the  check — 
a  charge  which  necessarily  proceeded  upon  the  theory  either  that  the 
agent  had  been  previously  authorized  to  indorse  and  collect  the  pro- 
ceeds of  the  check,  or  that  his  action  in  so  doing  had  been  ratified 
by  tihe  payee.  In  tiie  Morrison  Case  it  is  mentioiwd  that  the  learned 
trial  judge  left  it  to  the  jury  to  say  whether  "this  general  and  sweep- 
ing authority"  was  given  to  Abbott  (the  agent).  In  other  words,  in 
these  cases,  and  others  to  the  same  effect,  the  agent  was  either  a 
general  manager,  with  general  authority  to  do  the  payee's  entire  busi- 
ness, or  had  specific  authority  to  indorse  checks,  and  no  doubt  it  was 
this  authority  to  which  the  opinions  in  these  cases  refer  when  they 
use  expressions  like  "autiiority  to  receive  chedcs/'  etc.  For  surdy  no 
greater  authority  to  collect  or  receive  the  proceeds  of  a  check  is  to  be 
presumed  in  favor  of  one  who  merely  goes  from  (he  payee's  place 
of  business  to  physically  gather  in  the  debtor's  checks  than  in  a  book- 
keeper or  other  employe,  who  remains  at  the  payee's  place  of  business 
and  physically  secures  control  of  these  checks  by  opening  the  mail. 
Yet,  in  cases  disclosing  the  latter  state  of  facts,  it  has  been  invariably 
held  that  the  bookkeeper's  forging  the  payee's  name  does  not  relieve 
the  maker  of  the  check  as  upon  payment.  Bemheimer  v.  Herrman, 
44  Hun,  nO;  Dowdall  v.  Geo.  Borgfeldt  &  Co.,  113  N.  Y.  Supp.  1069. 

[5]  Whether  an  agent,  other  than  one  in  general  charge  of  the 
payee's  business,  having  authority  merely  to  collect  money,  is  thereby 
impliedly  authorized  to  indorse  checks  in  the  payee's  name,  does  not 
seem  to  have  been  passed  upon  directly  by  the  Court  of  Appeals. 
The  decision  in  Rwhownick  v.  Boyd,  48  Hun,  618,  1  N.  Y.  Supp. 
359,  aflirmed  119  N.  Y.  641,  23  N.  E.  1148,  does  not  go  so  far.  But 
there  is  no  pretense  in  the  instant  case  that  the  employ^,  Schrager, 
had  auth(»ity  even  to  receive  or  ccdlect  money  on  behalf  of  plaintiff  s 
assignors,  and  certainly  none  to  indorse  plaintiff's  name  on  checks. 
Since,  therefore,  he  was  not  authorized  and  does  not  claim  that  plain- 
tiff held  him  out,  expressly  or  impliedly,  as  having  had  such  authority, 
there  is  no  room  for  the  application  of  the  doctrine  of  estoppel.  As 
is  pointed  out  in  Schmidt  v.  Garfield  Bank,  64  Hun,  298,  306,  307, 
19  N.  Y,  Supp.  252,  this  principle  would  apfdy  only  in  the  event  of  a 
holding  out  by  the  payee  Uiat  the  en^oye  has  that  authority,  and  can- 
not be  invoked  merely  because,  or  even  if,  the  payee  were  careless  in 
the  transaction  of  his  business. 

Nor  can  a  judgment  in  favor  of  defendant  be  justified  by  mere 
reasons  of  convenience,  namely,  that  it  would  be  unjust  that  the  de- 
fendant should  be  subjected  under  these  circiunstances,  first,  to  a  suit 
by  the  plaintiff  (his  creditor^  to  pay  the  amount  of  the  original  in- 
debtedness, and  then  c<»npel  him  to  bring  another  suit  against  his 
bank  to  have  recredited  to  his  account  the  amount  of  the  check  im- 
properly chai^;ed  against  him.  It  is  no  defense  to  the  claim  of  a  cred- 
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itor,  whose  debt  has  not  been  paid,  to  assert  that  he  must  consider  it 
as  paid  because  otherwise  the  situation  will  cause  trouble  and  em- 
barrassment to  his  debtor.  Moreover,  although  I  am  not  clear  that 
such  embarrassment  need  really  exist,  I  cannot  see  why  the  same 
argument  should  not  be  applied  if  the  maker  of  the  check  handed  it 
directly  to  his  creditor,  the  payee,  and  then  some  other  person  by 
fraud  or  accident  secured  the  check  and  realized  thereon  by  a  fraud- 
ulent indorsement.  The  maker  would  certainly  in  that  caw  suffer  the 
same  inconvenience,  yet  it  is  clear  upon  every  precedent  that  he  could 
not  successfully  plead  payment  of  the  debt 

[8]  The  same  ccmsideration  prevents  our  regarding  the  mere  re- 
ceipting of  defendant's  bill  as  paid  upon  delivery  by  him  of  the  check 
to  the  agent  is  sufficient  evidence  that  the  check  was  received  as  pay- 
ment. That  conclusion  certainly  would  not  follow  if  the  payment 
were  made  to,  and  the  receipt  given  by,  the  principal  himself,  and  no 
greater  significance  can  attach  to  the  same  acts  on  the  part  of  the 
agent.   Thomson  v.  Bank,  supra. 

There  remains,  then,  but  one  case  which  requires  consideration.  Bur- 
stein  V.  Sullivan,  supra,  134  App.  Div.  119  N.  Y.  bupp.  .517,  in 
which  the  payee,  under  similar  circumstances,  was  not  permitted  to 
recover  from  the  maker  the  amount  of  the  check  which  had  been  fraud- 
ulently indorsed,  but  was,  in  Burstein  v.  People's  Trust  Co.,  supra, 
143  App.  Div.  165,  127  N.  Y.  Supp.  1092,  permitted  to  recover  the 
proceeds  as  upon  ccmversion  from  Uie  bank  that  had  paid  the  proceeds 
to  the  fraudulent  indorser  (a  dishonest  en:q>Ioye  of  the  payee).  It 
seems  to  me,  although  it  is  insisted  in  the  latter  case  tiiat  tiie  remarks 
to  that  effect  in  the  opinitm  in  the  earlier  case  were  obiter,  that  the 
first  case  proceeded  on  the  assimiption  that  the  employe  was  author- 
ized to  do  the  payee's  general  business,  and  that  his  indorsement  on 
the  check  was  therefore  substantially  that  of  the  payee.  Indeed,  in 
distinguishing  the  Bernheimer  and  the  Dowdall  Cases,  supra,  the  opin- 
ion in  Burstem  v.  Sullivan  says : 

"In  neltiier  was  Oie  &gait  who  made  the  Indorsement  on  the  dieck  a  general 
manager;"  and  also  "a  payment  to  Uelle  [the  employ^]  in  cash  would  have 
been  a  payment  to  the  plaintiffs,  though  he  had  stolen  the  money." 

See,  also,  Cluett  v.  Couture,  140  App.  Div.  830,  833,  125  N.  Y.  Supp. 
813. 

On  the  whole,  therefore,  I  think  that  the  case  at  bar  has  been  pr<^ 
erty  decided  in  favor  of  plaintiff  on  the  simple  principle  tfiat  the  checks 
in  controversy  cannot  be  regarded  as  pajrment  of  the  debt  from  the 
maker  to  the  payee  until  or  unless  the  checks  have  been  paid  to  the 
payee,  or  one  duly  authorized,  either  expressly  or  impliedly,  to  receive 
the  proceeds  thereof  on  his  behalf. 

Judgment  affirmed,  with  $25  costs. 

GA VEGAN,  J.,  concurs. 

GUY,  J.  (concurring).  I  concur  with  Mr.  Justice  BIJUR  in  be- 
lieving that  the  higher  court  could  not  have  meant  to  lay  down  the 
general  rule  that  a  mere  naked  authority  to  collect  or  receive  checks 
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carries  with  it  power  to  indorse  the  principal's  name  on  such  checks 
and  cCMivert  them  into  cash.  In  the  case  at  bar  there  is  no  proof  of 
general  authority  in  Schrager  as  agent,  and  only  an  implied  authority 
to  receive  checks,  The  rule  that,  if  one  of  two  innocent  parties  must 
suffer  through  the  misconduct  of  another,  it  should  be  die  one  who 
reposed  trust  in  him  and  thus  empowered  him  to  act,  is  not  applica- 
ble. The  defendant  has  parted  with  nothing.  He  is  entitled  to  be 
paid,  upon  demand,  the  full  amount  deposited  by  him  in  bank,  less  all 
payments  authoriz^  by  him.  The  payment  of  the  chedc  in  controversy 
cm  a  foiled  indorsement  was  not  a  payment  authorized  by  defendant, 
who  only  authorized  payment  to  the  payee,  or  upon  his  genuine  or 
authorized  indorsement.  He  stands  exactly  where  he  did  before. 
Plaintiff's  rights  cannot  be  affected  by  the  bank's  refusal  to  perform 
its  obligation  to  defendant 


(Supreme  Gonrt,  Appellate  Dlrlslon,  First  Department  Febniary  11,  1916.) 
Bpecifto  PxBFOBUAncE  ®=9l30— Kenewal  of  Lease — Inseetioit  of  Stipula- 


A  tenant  coujd  not  have,  against  the  trustees  under  the  will  of  the  de- 
ceaeed  landlord,  apeclflc  performance  of  the  renewal  covenant  of  the  land- 
lord, without  the  insertion  by  the  trustees  in  the  renewal  lease  of  a 
stipulation  that  Its  maUns  and  delivery  shonld  not  apente  to  create  any 
easement  with  respect  to  adjoining  lands  of  the  estate  not  existing  prior 
to  the  date  and  delivery  of  the  renewal,  which  stlpnlaUon  was  intended 
to  prevent  the  tenant  acquiring  any  right  in  the  other  lands  tbrongb  a 
drain  discovered,  when  the  trustees  became  owners,  to  exist  through  such 
lands  from  the  leased  premises. 

[Bd.  Note.^ — For  other  cases,  see  Spedflc  Performance,  Cent.  Dig.  {§ 
424,  4^;  Dec  Dig.  «Biaa] 

Page,  J.,  dissenting. 

Appeal  from  Special  Term.  New  York  County. 

Action  by  Adolph  Humpfner  against  Lucius  H.  Beers  and  Eli  G. 
Partridge,  individually  and  as  trustees  under  the  will  of  Robert  R. 
Stuyvesant,  deceased.  From  a  judgment  for  plaintiff,  defendants  ap- 
peal. Reversed,  and  judgment  directed  for  defendants,  as  demanded 
in  the  answer. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT,  DOWLING,  SMITH, 
and  PAGE,  JJ. 

Howard  Mansfield,  of  New  York  City,  for  appellants. 
Harry  N.  Selvage,  of  New  York  City,  for  respondent 

SCOTT,  J.  The  action  is  to  compel  the  speci6c  performance  by  de- 
fendants of  a  covenant  on  the  part  of  their  testator  to  grant  a  re- 
newal lease  of  certain  premises,  known  as  No.  179  Third  avenue,  in 
the  city  of  New  York.  The  defendants  concede  their  obligation  to 
execute  a  renewal  lease,  which  shall  contain  all  the  covenants  and  con- 
ditions of  the  expiring  lease,  except  the  stipulation  as  to  terms  and 

«=»For  other  cues  tee  Mine  topic  *  KBT-NUHBBR  In  nil  Ker>Nambered  EHgesta  A  lodexet 
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rental ;  the  sole  question  in  dispute  arising  out  of  the  insistence  of  de- 
fendants upon  the  inserticm  in  the  renewal  lease  of  a  clause  to  the 
following  effect: 

'It  is  expressly  covenanted  and  agreed  by  the  parties  hereto  that  the  making 
and  delivery  of  this  leasei  shall  not  operate  to  create  any  easement  over  or 
with  respect  to  the  lands  of  the  ^parties  of  the  first  part,  lying  between  the 
demised  premises  and  Seventeenth  street,  unless  such  easement  legally  exist- 
ed as  against  the  owners  of  the  fee  of  said  land  prior  to  the  date  and  delivery 
of  these-  presents." 

Robert  R-  Stuyvesant,  defendants'  testator,  was  in  his  lifetime  the 
owner  of  four  lots  on  the  southeast  comer  of  Hiird  avenue  and  Seven- 
teenth street,  and  of  two  adjoining  lots  on  Seventeenth  street.  These 
six  lots  were  in  1871  leased  by  six  separate  leases  made  in  renewal 
of  leases  made  in  1854.  The  lot  of  which  a  lease  is  now  sought  to  be 
compelled  is  the  southernmost  of  the  lots  on  Third  avenue,  commencing 
52  feet  south!  of  the  southeasterly  comer  of  Third  avenue  and  Seven- 
teenth street.  On  September  30,  1913,  defendants,  as  trustees,  became 
owners  of  the  three  lots  on  Third  avenue  lying  between  Seventeenth 
street  and  the  lot  above  described,  by  virtue  of  releases  executed  by 
the  three  lessees  of  the  lots.  They  then  learned  for  the  first  time  of  the 
existence  of  a  covered  and  conceded  drain  extending  Hirough  all  four 
lots  on  Third  avenue  in  the  rear  of  the  buildings  erected  thereon,  and 
connecting  with  a  public  sewer  on  Seventeenth  street.  This  drain  ap- 
pears to  have  been  constructed  at  some  time  by  the  tenants  of  the  four 
lots,  but  there  is  no  evidence  that  Robert  R.  Stuyvesant,  or  these  de- 
fendants, ever  knew  of,  or  consented  to,  or  acquiesced  in  the  construc- 
tion or  maintenance  of  said  drain. 

The  defendants  now  find  themselves-  in  a  dilemma.  They  concede 
that  the  plaintiff  is  entitled  to  a  renewal  lease,  which  shall  contain  all 
the  covenants  (except  as  to  rental  and  term)  which  the  expiring  lease 
contains,  and  one  which  shall  vest  in  him  for  the  term  of  the  renewal 
lease  precisely  the  same  interest  and  estate  in  the  land  which  he  en- 
joys under  the  present  lease;  but  they  insist,  and  rightly,  that  he  is 
entitled  to  no  greater  or  further  interest,  either  in  the  land  to  be  leased 
or  in  other  lands  belonging  to  them  as  trustees.  They  do  not  concede 
that  plaintiff  has  at  present  any  right  to  insist  that  the  property  leased 
to  him  shall  continue  to  be  drained  through  the  private  drain  running 
over  other  lands  not  embraced  in  the  expiring  lease;  but  they  appre- 
hend &at  if  th^  now,  knowing  of  the  existence  of  the  drain,  shall 
lease  to  plaintiff  the  land  in  question,  "with  the  appurtenances,"  it  may 
hereafter  be  claimed  that  they  have  granted,  for  the  term  of  the  new 
lease,  the  right  to  continue  the  use  of  said  drain,  thereby  imposing  a 
burden  upon  the  other  property  not  included  in  the  lease.  For  this 
reason  they  desire  to  insert  in  the  lease  the  purely  negative  clause  quot- 
ed at  the  begiiming  of  this  opinion,  the  effect  of  which  would  be  to 
leave  Uie  rights  of  the  parties,  whatever  they  may  be  at  present,  un- 
altered and  undisturbed  by  the  new  lease. 

In  my  opinion  the  defendants  are  right  in  their  contention  and  will 
fulfill  the  entire  obligation  resting  upon  them  by  the  execution  and 
delivery  of  a  lease  in  the  form  in  which  they  finally  tendered  it;  that 
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is,  with  all  the  covenants  contained  in  the  expiring  lease,  plus  the 
clause  quoted  above.  There  is  no  occasion  to  disctcss  the  obligation 
on  the  part  of  the  defendants  to  execute  a  formal  renewal  lease  con- 
taining the  "like  covenants,  agreements,  provisions,  and  conditions"  as 
were  contained  in  the  former  lease,  for  this  obligation  is  clear  and  is 
expressly  admitted  by  defendants,  and  the  lease  tendered  by  them  does 
contein  all  such  covenants,  agreements,  provisions,  and  conditions. 
The  object  of  including  in  the  new  lease  all  of  the  covenants,  agree- 
ments, provisions,  and  conditicms  contained  in  the  expiring  lease  is  to 
vest  in  the  lessee  precisely  the  same  estate  and  interest  in  ^e  land  that 
he  had  under  the  expiring  lease.  So  much  he  is  entitled  to,  and  no 
more,  for  such  a  renewal  lease,  there  being  nothing  in  it  to  the  con- 
trary, is  deemed  to  be  merely  a  continuance  and  extension  of  the  former 
lease.  It  certainly  grants  to  the  lessee  the  easements  and  appur- 
tenances as  they  existed  at  the  time  o£  the  original  lease,  but  it  is  at 
least  argimble  that  under  certain  conditions — for  example,  such  as  are 
shown  to  exist  in  the  present  case — ^tt  mi^t  be  held  to  include  some- 
thing more.  At  all  events  the  defendants  are  entitled  to  be  protected 
against  ^e  possibility  of  having  to  meet  such  a  claim.  It  may  be 
that  the  clause  in  question  is  not  necessary  for  their  protection.  If  it 
is  not,  no  harm  can  be  done  by  the  insertion  in  the  lease,  for  it  is  pure- 
ly negative,  and  can  deprive  plaintiff  of  no  right  to  which  he  is  en- 
titled. It  leaves  the  question  of  the  right  to  maintain  and  use  the  drain 
precisely  where  it  stands  now. 

I  agree  with  Mr.  Justice  PAGE  that  upon  the  evidence  as  it  now 
stands  and  the  findings  of  the  trial  court  tiie  plaintiff  has  shown  no 
present  right,  as  against  these  defendants,  to  insist  upon  tlie  right  to 
a  continued  use  of  the  drain.  That  question,  however,  is  not  raised 
by  the  pleadings,  and  is  not  necessarily  involved  in  the  issues  raised 
thereby,  and  it  does  not  seem  to  me  to  be  entirely  clear  that  a  judgment 
to  the  effect  that  plaintiff  is  not  so  entitled  would  be  res  adjudicata 
in  an  action  brought  to  test  the  question.  I  am  therefore  of  the  opin- 
ion that  the  lease  tendered  by  defendants  fulfilled  every  obligation  rest- 
ing upon  them,  and  should  have  been  accepted. 

It  follows  that  the  judgment  appealed  frcmi  should  be  reversed,  and 
judgment  directed  for  the  defendants  as  demanded  in  the  answer,  with 
costs  in  this  court  and  the  court  below. 

CUUIKE.  P.  J.,  and  DOWUNG  and  SMITH.  JJ.,  concur. 

PAGE,  J.  (dissenting).  I  cannot  concur  in  the  (pinion  of  the  court. 
The  premises  in  question  are  a  portion  of  a  tract  formerly  belonging 
to  Peter  Gerard  Stuyvesant,  and  by  him  conveyed  to  Robert  R.  Stuy- 
vesant,  and  passed  to  the  defendants,  as  trustees,  by  virtue  of  Robert  R. 
Stuyvesant's  will,  probated  April  6,  1906.  The  lots  in  question  have 
been  leased  by  the  Sturyvesants  since  1854  for  periods  of  21  years 
virtue  of  the  provision  in  the  leases  that  at  the  optim  of  the  lessOTs 
it  should  be  renewed  for  a  furUier  term  of  21  years  at  such  annual 
rent  as  should  be  agreed  upon  by  the  parties,  or  based  upon  an  ap- 
praisement of  each  lot,  considered  as  an  unincumbered  vacant  lot, 
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with  further  provision  that  in  default  of  giving  such  renewal  the 
pwner  of  each  lot  should  pay  to  the  tenant  the  value  of  the  dwelling 
house  referred  to  in  each  lease  as  having  been  erected  on  the  lot  and 
then  standing  thereon,  or  the  value  of  any  other  dwelling  mentioned 
in  the  leases  of  May  1,  1854,  which  miglit  be  on  the  lot  at  the  termina- 
tion of  tlie  new  lease.  The  lease  which  was  expiring,  the  renewal  of 
which  this  action  is  brought  to  secure,  contained  the  provision,  as  did 
the  prior  leases : 

"That  each  renewal  tease  shall  contain  the  like  covomnts,  agreements,  pro- 
visos, and  conditions  as  are  herein  contained." 

The  defendants  elected  to  renew  the  lease,  and  notified  the  plain- 
tiff of  the  nomination  of  their  appraiser.  The  plaintiff  appointed  an 
appraiser,  and  these  appraisers  agreed  upon  the  valuation  of  the 
ground,  and  defendants  notified  the  plaintiff  that  they  would  immedi- 
ately draw  up  the  renewal  lease  and  have  same  ready  to  execute  at 
noon  on  October  29.  1913.  The  plaintiff  attended  at  the  time  and 
place  specified,  and  a  lease  prepared  by  the  defendants  was  submitted 
to  him  for  signature.  This  lease,  in  addition  to  the  covenants,  agree- 
ments, provisos,  and  conditions  like  those  contained  in  the  lease  about 
expiring,  had  the  following  clause  inserted  therein: 

"It  being  expressly  understood  and  agreed  that  no  easements  of  any  kind  or 
nature  are  granted  over  or  In  any  manner  affecting  the  premises  of  the  parties 
of  the  first  part  [the  defendants]  lying  to  the  north  of  the  premises  hereby  de- 
mised, and  that  any  easements  over  or  in  said  premises  which  have  heretofore 
existed  or  been  used  may  be  cut  off  and  terminated  at  any  time  without 
notice  to  the  party  of  the  second  part,  his  legal  representatives  or  assigns." 

The  plaintiff  refused  to  execute  this  lease.  Another  lease  was  pre- 
pared, similar  in  all  respects  to  the  one  plaintiff  had  refused  to  exe- 
cute, except  that  the  clause  in  question  was  changed  to  read  as  fol- 
lows: 

"It  la  expressly  covenanted  and  agreed  by  the  parties  hereto  that  the 
making  and  delivery  of  this  lease  shall  not  operate  to  create  any  easement  over 
or  with  respect  to  the  lands  of  the  parties  of  the  first  part  lying  between  the 
demised  premises  and  Seventeenth  street,  unless  such  easement  legally  existed 
as  against  the  owners  of  the  fee  of  said  land  prior  to  the  date  and  delivery 
of  these  presents." 

There  is  no  question  raised  upon  this  appeal  but  that  the  covenant 
for  renewal,  in  the  lease  made  by  the  defendants'  testator,  was  bind- 
ing on  these  defendants.  The  will  of  Robert  R.  Stuyvesant  granted 
to  the  defendant  trustees  the  power  to  grant  renewals  of  existing 
leases,  and  specifically  recognized  the  rights  of  the  existing  tenants 
to  renewals.  The  trustees  took  the  property  in  trust,  subject  to  the 
rights  of  the  tenants  to  the  renewal  leases.  Gomez  v.  Gomez,  147  N. 
Y.  195,  200,  41  N.  E.  420;  Greason  v.  KeteUas,  17  N.  Y.  491,  497. 
When  the  defendants  exercised  their  option  to  renew  the  lease,  and 
notified  the  plaintiff  to  that  effect,  the  mutual  rights  of  the  parties 
were  established;  each  being  entitled  to  insist  that  the  other  should 
execute  a  formal  lease,  containing  tiie  "like  covenants,  agreements,  pro- 
visos and  conditions,"  as  were  contained  in  the  former  lease.  Neither 
party  could  add  other  proviso,  conditicms,  or  covenants,  except  by 
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mutual  consent.  Doyle  v.  Hamilton  Fish  Corp.,  144  App.  Div.  131, 
128  N.  Y.  Supp.  898;  Sanders  v.  P.  B.  F.  Co.,  144  N.  Y.  209,  213, 
39  N.  E.  75,  29  L.  R.  A.  431,  43  Am.  St.  Rep.  757.  The  appraisers 
having  been  appointed  and  having  agreed  upon  the  rental  value,  the 
plaintiff  was  entitled  to  a  decree  for  specific  performance  of  the  agree- 
ment for  a  renewal,  and  to  receive  a  lease  with  the  like  covenants, 
agreements,  provisc^,  and  conditions  as  were  contained  in  the  lease 
about  to  expire,  and  no  others. 

The  defendants  desired  the  new  covenant  inserted  in  the  l«ise,  for 
the  reason  that  they  had  discovered  a  sewer  or  covered  drain  runnii^ 
from  tiiis  property  through  other  property  of  the  defendants  to  the 
north  and  connecting  with  the  sewer  in  East  Seventeenth  street.  The 
leases  upon  these  lots  had  expired,  the  defendants  having  exercised 
their  option  not  to  renew,  and  had  purchased  the  buildings,  and  had 
thus  been  restored  to  possession.  Evidence  of  the  facts,  because  of 
which  the  plaintiff  claimed  the  right  to  use  this  sewer  or  drain,  was 
received  as  bearing  upon  the  defendants'  defense  and  counterclaim. 
Although  most  of  this  evidence  was  received  over  defendants'  ob- 
jection and  exception,  they  now  claim  that  die  legal  status  of  the  par- 
ties with  reference  to  the  sewer  should  have  been  determined  by  the 
judgment.  The  learned  justice  at  Special  Term  has  made  full  find- 
ings of  the  facts  with  relation  thereto,  but  has  drawn  no  conclusion 
of  law  therefrom.  The  defendants  are  therefore  placed  in  the  em- 
barrassii^  posltitm  of  having  the  question  ai^arently  Htigated,  and  al- 
though no  decision  on  the  law  of  the  case  was  made,  neither  was  any 
reservation  made  of  the  question  to  be  determined  by  future  litiga- 
tion. 

We  think -this  criticism  of  the  judgment  is  well  founded.  The  facts 
being  undisputed,  and  fully  before  the  court,  we  will  give  them  con- 
sideration and  detennine  the  question.  No  right  to  establish  this  sew- 
er was  ever  granted  by  the  landlord.  When  the  leases  were  made 
of  the  lot  in  question  and  of  the  adjoining  lots  in  1854,  the  sewer 
was  not  in  existence,  and  the  right  to  maintain  it  did  not,  therefore, 
pass  as  an  ai^urtenance  to  the  leased  premises.  The  sewer  was  con- 
structed during  the  term  of  one  of  the  prior  leases,  pursuant  to  a  com- 
mon arrangement  between  the  tenants  of  the  various  lots  abutting  on 
Third  avenue  and  extending  to  Seventeenth  street.  It  is  clear  that 
the  grant  of  such  a  right  on  the  premises,  made  by  a  tenant  for  years, 
could  convey  no  right  as  against  the  landlord,  and  would  only  affect 
the  estate  of  the  tenant,  and  be  coextensive  with  the  term  of  the 
lease  of  the  tenant  who  made  the  grant.  For  the  same  reason  no 
prescriptive  right  as  against  the  landlord  could  arise  during  the  term 
of  rtie  lease.  A  r^ht  by  jwescription  in  real  property  only  arises  from 
long  and  continued  use  or  possession,  when  a  man  can  show  no  other 
title  to  what  he  claimed ;  the  law  implying  a  grant  from  the  fact  of 
the  continued  use  or  possession  without  objection.  If  other  title  can 
be  shown,  no  right  of  prescription  can  arise;  the  possession  or  use 
will  be  held  to  be  under  the  known  title.  The  adjoining  tenants  could 
not  impliedly  grant  by  prescription  a  greater  right  than  they  could 
convey  by  express  deed.   No  prescriptive  right  against  the  reversion- 
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er*s  estate  can  be  acquired  while  the  proper^  is  in  p(»5essi(Ki  of  a 
tenant  for  life  or  years.  Burke  v.  Manhattan  Reg.  Co.,  120  App.  Div. 
684, 692,  105  N.  Y.  Supp.  828;  Pentland  v.  Keep,  41  Wis.  490;  Pierre 
V.  Femald,  26  Me.  436,  46  Am.  Dec.  573. 

It  appears  that  from  the  time  of  the  original  leases  in  1854  until  a 
few  months  before  the  commencement  of  this  action  all  of  the  lots 
over  which  the  sewer  runs  have  been  in  the  possession  of  tenants  who 
were  assignees  by  various  mesne  assignments  of  the  original  tenants 
who  made  the  leases  in  1854.  These  leases  were  renewed  every  21 
years  pursuant  to  clauses  in  the  original  leases  which  imposed  upon 
the  landlord  the  obligation  either  to  renew  them  for  an  additional 
period  of  21  years  or  pay  the  tenant  the  value  of  the  buildings  erected 
on  the  lots.  A  renewal  made  pursuant  to  such  an  agreement  contained 
in  the  original  lease  is  not  a  new  and  voluntary  contract,  but  merely 
a  continuance  and  extension  of  the  original  lease,  and  grants  to  the 
lessee  the  easements  and  appurtenances  as  they  existed  at  the  time 
when  the  original  lease  was  made.  Storms  v.  Man.  Ry.  Co.,  178  N. 
Y.  493,  499,  71  N.  E.  3,  66  L.  R.  A.  625;  Kearney  v.  M.  E.  R.  Co., 
129  N.  Y.  76,  29  N.  E.  70.  I  am  of  opinon,  therefore,  that  the  plain- 
tiff, on  renewing  the  lease,  has  only  such  rights  as  were  included  in 
the  original  lease  of  1854,  and  any  appurtenances  or  easements  added 
to  the  premises  by  agreement  with  the  tenants  of  the  adjoining  lots, 
or  while  the  tenants  were  in  possession  of  the  adjoining  lots,  are  not 
rights  which  plaintiff  is  entitled  to  enjoy  as  against  the  defendants. 
No  right  to  their  use  and  rajoyment  is  created  by  the  giving  of  the 
renewal  lease.  What  rights  may  be  acquired  by  prescriptiMi,  if  un- 
der the  existing  circumstances  die  tenant  is  allowed  to  continue  the 
use  without  objection  for  the  statutory  period,  it  is  not  necessary  for 
us  to  consider.  That  is  a  matter  that  is  entirely  foreign  to  the  issues  - 
in  this  case,  and  against  which  the  defendants  have  ample  power  to 
protect  themselves  by  seasonable  action. 

In  my  opinion,  the  conclusion  of  law  and  the  judgment  should  be 
modified  to  conform  to  this  (pinion,  and  the  judgment,  as  modified, 
affirmed,  without  costs. 


J.  J.  LI3TLB  *  ITKS  GO.  v,  LECOUVBB  PBBSS  CO. 
(Supreme  Court,  Appellate  DlviBlon,  PIret  Department    February  11,  1919.) 

1.  Affeax.  and  Ebbob  «=3l039 — Haeuless  Ebbob — Election  or  Defenses. 

Error  In  requiring  defendant,  In  a  suit  for  the  value  of  work  and 
labor,  to  elect  between  defenses  pleaded  was  barmlesa,  where  one  of  the 
defenses  as  pleaded  was  bad. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  U  4075- 
4088;  Dec.  Dig.  «=s>103».l 

2.  PLBADIHO  ^=3348 — JUDOUXNT  OH  THE  PLEADINGS. 

Where  the  defendant  in  an  action  to  recover  for  work,  labor,  and  serv- 
ices, and  materials  furnished,  merely  denied  knowledge  or  iuformatloa 
snfflclent  to  form  a  belief  as  to  the  allegations  of  the  complaint,  while  the 
denials  were  insafflcient,  It  was  improper  to  direct  a  verdict  on  the  plead* 
Ings;  but  their  sufficiency  should  have  been  tested  in  advance  of  the 

As>For  othw  CBMB  ■»«  urn*  topic  A  KET-NUHBER  in  all  K«r-Numl>«rad  DtgeaU  &  lodtxM 
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trial  by  motion,  thus  siring  the  pleader  an  opportunity  to  show  bts 
good  faith,  if  possible. 

[Ed.  Note.— For  other  cases,  see  Pleading.  Cent  Dig.  SS  106S,  1066; 
Dec:  Dig.  ^»S4a] 

Appeal  from  Trial  Terra,  New  York  County. 

Action  by  the  J.  J.  Little  &  Ives  Company  against  the  Lecouver  Press 
Company.  From  a  judgment  upon  verdict  directed  for  plaintiff,  de- 
fendant appeals.  Reversed,  and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT,  DOWLING,  SMITH, 
and  PAGE,  JJ. 

Alfred  H.  Holbrook,  of  New  York  City,  for  appellant 
Sol.  Kohn,  of  New  York  City,  for  re^ondent 

DOWLING,  J.  [  1  ]  Cwicededly,  the  learned  trial  court  was  in  error 
in  requiring  the  defendant  to  elect  upcm  which  of  its  defenses  it  would 
go  to  trial.  But  this  error  was  not  vital,  as  we  do  not  believe  the  sec- 
ond separate  defense  was  good,  inasmuch  as  it  contained  no  denial 
of  the  allegations  in  the  complaint  that  the  agreed  value  of  the  work, 
labor,  and  services  performed  and  materials  furnished  was  as  set  forth 
therein,  viz.  $4,716.27,  and  the  other  averments  are  mainly  of  conclu- 
sions rather  than  of  facts. 

[2]  In  respect  to  the  first  separate  defense,  a  different  situation  ex- 
iste.  When  defendant,  under  compulsion,  had  elected  to  go  to  trial 
thereon,  the  motion  for  the  direction  of  a  verdict  was  based  on  the 
ground : 

That  "the  alleged  defense  Is  no  defense  at  law;  that  it  Is  no  denial;  that 
it  is  a  denial  merely  on  information  as  to  matters  vMcb  must  be  within  the 
knowledge  of  the  defendant" 

The  ccKnplaint  sets  forth : 

"That  in  September  and  October,  1911,  the  plaintiff  rendered  certain  work, 
labor,  and  services  and  furnished  materials  to  the  d^endant  at  its  Bpeclal 
Instance  and  request,  of  the  fair  and  reasonable  value  and  for  which  it 
agreed  to  pay  the  sum  of  four  thousand  seven  hundred  and  sixteen  and  s'/ioo 
dollars  ($4,716^." 

The  answer  of  the  defendant  contains  under  the  first  separate  de- 
f mse  the  following  paragraphs : 

"Secmd.  Denies  any  knowledge  or  information  snffldent  to  form  a  belief 
as  to  the  allegations  set  forth  In  paragraph  "third"  of  said  complaint  wherein 
it  is  stated  that  the  defendant  agreed  to  pay  for  said  work,  labor,  and  serTlces 
and  materials  the  sum  of  four  thousand  seven  hundred  sixteen  and  "/iqo  dol- 
lars ($4,716.27). 

"Third.  Denies  upon  Information  and  belief  that  the  sum  of  four  thousand 
seven  hundred  sixteen  and  'f/mo  dollars  ($4,716.27)  as  set  forth  In  paragraph 
"third"  of  the  complaint  represents  the  fair  and  reasonable  value  of  the 
said  woric,  labor,  and  services  performed  and  materials  fomished  to  the  de- 
feidant'* 

We  think  that  the  sufficiency  of  these  denials  should  have  been 
tested  in  advance  of  the  trial,  by  motion,  and  that  it  was  too  late  to 
move  upon  the  trial  itself.  The  rule  was  laid  down  in  Kirschbaum  v. 
Eschmann,  205  N.  Y.  127.  98  N.  E.  328,  where  (after  quoting  from 
Dahlstrom  v.  Gomunde,  198  N.  Y.  455,  92  N.  E.  106,  19  Ann.  Cas. 
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771,  to  the  effect  that  a  denial  of  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  payment  or  satisfaction  of  a  judgment  in  a 
prior  litigation  for  the  same  cause,  was  not  a  sufficient  or  honest  denial, 
as  it  was  quite  incredible  that  the  plaintiff  should  have  had  no  knowl- 
edge concerning  the  termination  of  his  lawsuit,  and  eqtudly  incredible 
that  after  the  lapse  of  two  years  he  should  neither  have  received  nor 
sought  information  on  the  subject)  Judge  Werner  proceeded  to  say 
(page  134  of  205  N.  Y.,  page  330  of  98  N.  E.) : 

"This  form  of  denial,  In  sbort,  Is  never  permissible  to  traverse  an  auc- 
tion of  a  fact  which  must  be  within  the  personal  knowledge  of  the  person 
who  Is  called  upon  to  admit  or  deny,  and  when  It  Is  used  In  such  clrcnm- 
atances  It  may  be  stricken  cot  on  motion  as  sham,  or  It  may  be  dlsrc^rded 
at  the  trial.  Pomeroy's  Bemedies,  etc.,  8  041.  We  tldnk  a  different  rule  ap- 
plies, however,  where  this  form  of  d^al  Is  used  to  meet  allegationa  of  ftict 
which  are  only  presomptlTely  within  the  knowledge  of  the  person  making  the 
denial,  or  where  the  defect  in  the  pleading  is  such  that  the  court  may,  upoo 
proper  terms  and  conditions,  permit  it  to  be  changed  or  amended.  In  audi 
cases  It  is  obviously  the  correct  practice  for  the  party  who  attacks  the  pleading 
to  make  the  proper  motion  before  trial,  as  the  attacked  pleader  then  has  the 
opportunity  to  establish  his  good  faith.  If  he  can,  and  to  prove  that  be  cannot 
honestly  go  further  than  to  deny  knowledge  or  Information,  or  make  his 
pleading  more  definite  or  certain  than  It  Is.  A  single  familiar  Instance  will 
serve  to  illustrate  this  point.  When  an  action  Is  brought  against  a  corpora- 
tlOD  or  copartnership  the  complaint  usually  charges  many  things  which  are 
presumptively  within  the  knowledge  of  the  officers  or  the  partners,  and  yet 
their  only  knowledge  may  hare  been  derived  wholly  from  their  agents, 
employfis,  or  from  third  persons  under  circumstances  wliich  render  It  impos- 
sible to  make  a  positive  averment.  In  such  cases  the  person  who  verifies 
an  answer  that  Is  challenged  should  have  an  opportunity  to  meet  the  pre- 
sumption of  knowledge  which  the  law  raises  against  him,  and  this  can  wily 
be  done  on  a  motion  before  trial  where  the  pleader  can  defend  his  pleading 
with  affidavits  showing  the  circumstancea  which  justify  its  lack  of  greater 
certaint}'  and  deflnlteness." 

This  rule  was  applied  in  Cerlian  v.  Bacon,  155  App.  Div.  118,  140 

N.  Y.  Supp.  47,  which  was  an  appeal  from  an  order  granting  plain- 
tiff's motion  for  judgment  on  the  pleadings.  That  was  an  action  for 
work,  labor,  and  services  performed  and  materials  furnished  which 
"were  reasonably  worth,  and  defendant  then  and  there  promised  and 
agreed  to  pay  therefor,  the  sum  of  $200."  Defendant  (an  individual) 
denied  any  luiowledge  or  information  sufficient  to  form  a  belief  as  to 
these  allegations.  The  court  quoted  from  Kirschbaum  v.  Esdunann, 
supra,  and  proceeded  to  say : 

"As  the  purpose  of  requiring  a  motion  to  be  made  before  trial,  when  denials 
are  only  presumptively  bad  because  based  upon  lack  of  information  or  belief,  U 
that  the  attacked  party  may  establish  bis  good  faith  or  show  that  he  can  boa- 
estly  make  no  more  specific  denial,  it  follows,  by  necessary  implication,  that 
the  motion  must  be  made  under  a  section  of  the  Code  which  will  permit  the 
answer  to  be  defended  or  justified  by  affidavit  It  cannot  be  so  justified  or 
defended  on  a  motion  made  under  section  647,  but  can  be  If  made  under  sec- 
tion 637  or  538 ;  the  motion  being  made  upon  the  ground  that  the  answer  (or 
reply)  Is  either  frivolous  or  sham." 

It  was  then  held  that  the  denials  in  question  were  only  preswnptivdy 

frivolous  and  that : 

"The  proiwr  practice,  as  outlined  by  the  latest  decisions  of  tbe  Court  of 
Appeals,  would  have  been  for  tbe  plaintiff  to  move  for  judgment  upon  the 


Digitized  by 


Sup.  Ct.) 


FL1SI8CHHAN  T.  8TEBLB 


353 


answer  as  frivolous  when  the  defendant  would  have  had  the  opportunity  of 
proving,  U  she  could,  that  her  denials  were  made  In  good  faith,  and  were 
only  apparently,  but  not  really,  frlrolons." 

The  judgment  appealed  from  will  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  i^pellant  to  abide  the  event  All  concur. 


CBnpreme  Court,  App^ate  DItIbIod,  Xlrst  DQ]?artmuit   Febniary  11,  1916.) 

jCDOicxNT  «=>594 — iUs  Judicata. 

Plaintiff  was  enu>loyed  by  defendant  for  a  certain  salary  and  an  In- 
creased amount  to  be  later  determined  on  a  certain  date.  On  that  date 
the  additional  amount  was  agreed  npoa  to  be  paid  If  the  plaintiff  was 
In  defendant's  employ^  upon  a  certain  date,  to  wbldL  date  the  contract 
of  employment  was  continued.  Shortly  before  the  terminatloQ  at  the  coo- 
tnct  the  detoidant  discharged  plaintiff,  who  reoorraed  the  amount  <rf 
his  wages  tar  the  unexpired  portion  of  the  term  of  the  contract  Beli, 
that  the  second  action  to  recover  the  amount  stipulated  to  be  paid  In 
addition  to  the  other  omnpensatlGn  was  barred  the  Judgment  tn  the 
first  action;  the  Judgment  In  the  first  operating  as  a  bar  to  the  second. 

nsd.  Note.— For  other  cases,  see  Judgment  Gent.  Dig.  i  1109 ;  Dec.  Dig. 

Appeal  from  Special  Term,  New  York  County.. 

Action  by  Fred  G.  Fleischman  against  Robert  B.  Steele.  From  an 
order  den^ng  defendant's  motion  for  judgment  on  the  pleadings,  he 
£4>peals.  Reversed,  and  motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  DOWLING,  and  SMITH,  JJ. 

Godfrey  Goldmark,  of  New  York  City,  for  appellant 
Franklm  Bien,  of  New  York  City,  for  respondent. 

DOWLING.  J.  The  comjplaint  of  the  plaintiff  herein  sets  fortfi  tiiat 
on  January  29,  1912,  at  the  city  of  New  York  he  entered  into  an  agree- 
ment with  the  defendant,  who  engaged  his  services  as  foreman  of  a 
jewelry  business  at  a  salary  of  $45  weekly,  and  with  a  proviso  that  if 
the  plaintiff  remained  in  the  employ  of  the  defendant  up  to  April  1, 
1913,  defendant  would  pay  plaintiff,  in  addition  to  the  wages,  an  amount 
to  be  agreed  upon  between  them  on  April  1,  1913,  but  that  payment  of 
such  additional  sum  was  not  to  be  made  until  April  1,  1914,  and  then 
only  provided  plaintiff  should  still  be  in  defendsmt's  employ;  that  on 
October  1,  1912,  the  weekly  compensation  of  the  plaintiff  was  in- 
creased from  $45  to  $50  a  week,  without  any  modification  as  to  the 
extra  compensation  aforesaid,  and  that  on  April  1,  1913,  an  account 
was  stated  between  the  parties,  upon  which  there  was  found  to  be  due 
to  plaintiff  from  defendant  the  sum  of  $400,  which  was  the  extra  com- 
pensation then  agreed  to  be  paid  under  the  aforesaid  agreement ;  that 
pursuant  to  said  agreement  said  sum  of  $400  became  due  and  payable 
to  plaintiff  on  April  1,  1914,  provided  plaintiff  was  then  still  in  de- 
fendant's employ ;  that  at  the  same  time  an  agreement  was  entered  into 
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by  which  the  plaintiff  was  to  remain  in  defendant's  employ  for  a  fur- 
ther period  of  one  year  ending  April  1,  1914;  that — 

"tbereafter,  and  on  or  atwut  March  12,  1914,  beln^  but  a  abort  time  prevtoos 
to  the  expiration  of  the  time  when  said  payment  should  be  made,  the  defend- 
ant wrongfully  and  without  any  color  of  right  discharged  this  plaintiff  from 
his  employ  without  assigning  any  reason  therefor  although  demanded,  and 
as  this  plaintiff  verily  believes  said  wrongful  discbarge  was  solely  for  the 
purpose  of  relieving  himself  of  the  obUgatton  to  pay  the  afwesald  mm  of  9400, 
and  defendant  further  informed  idalntlff  that  be  need  not  again  appear  at 
the  place  of  bu^ness  of  defendant,  as  under  no  drcnmstances  would  he 
permit  him  to  continue  until  the  1st  day  of  April,  1914." 

It  is  then  averred  that  plaintiff  was  at  all  times  ready  to  perform  his 
part  of  the  contract,  but  was  not  permitted  to  do  so  by  reason  of  the  re- 
fusal of  the  defendant,  and  that  there  was  due  him  for  wages  or  com- 
pensation under  the  aforesaid  agreement  for  the  balance  of  tiie  term  the 
sum  of  $141.65.  Plaintiff  further  alleges  that,  as  defendant  refused  to 
pay  the  aforesaid  $400  or  the  said  sum  of  $141.65,  an  action  was  brou^t 
in  the  Supreme  Court  to  recover  both  of  said  sums,  which  action  came 
on  for  trial  on  March  22,  1915,  and  that  upon  said  trial  and  in  open 
court  the  first  cause  of  action  hereinbefore  set.  forth  for  the  recovery 
of  the  smn  of  $400  was  withdrawn,  and  plaintiff  tried  the  issue  as 
to  the  balance  of  the  sum  due.  l^e  plaintiff  annexes  to  his  ccHnplaint 
a  copy  of  the  answer  in  such  former  suit  showing  the  issues  raised 
therein.  It  is  further  averred  that : 

"Said  action  was  tried,  and  the  Jury  found  Id  favor  of  the  plaintifl  and 
against  the  defendant  for  his  wroDgful  discharge,  and  rendered  a  verdict  In 
favor  of  the  plalntifT  and  against  the  defendant  for  his  wrongful  discharge, 
and  rendered  a  verdict  In  favor  of  the  plaintiff  and  against  the  defendant 
for  the  fidl  amount  <daimed  for  the  unexpired  salary  as  aforesaid.** 

Plaintiff  then  sets  iorih  the  entry  of  judgment  for  the  balance  of 
the  salary  due  in  the  sum  of  $150.14,  as  appears  by  the  judgment  roll, 
"and  plaintiff  pleads  said  judgment  as  res  adjudicata  on  the  question 
of  the  wrongful  discharge  of  the  plaintiff  by  the  defendant  before 
the  expiration  of  the  year  aforesaid." 

The  demurrer  is  based  upon  the  groimd  that  the  complaint  does  not 
set  forth  facts  sufficient  to  constitute  a  cause  of  action. 

[1]  We  believe  that  the  order  appealed  from  was  erroneous,  and 
that  the  defendant  was  entitled  to  judgment  upon  the  pleadings.  There 
was  but  one  wrongful  discharge  of  the  plaintiff  by  the  defendant,  and 
that  was  on  Mardi  12,  1914.  The  damages  which  flowed  from  that 
discharge  were  not  only  the  wages  for  the  balance  of  the  term  of  the 
contract,  but  as  well  the  additional  compensation  for  his  services  which 
was  to  have  been  paid  to  plaintiff  by  the  defendant  on  April  1,  1914, 
if  plaintiff  was  then  still  in  defendant's  employ.  Plaintiff  avers  that 
the  hiring  for  the  additional  year  ending  on  that  date  was  "so  that 
the  defendant  could  protect  himself  in  knowing  that  the  plaintiff  wotdd 
be  in  his  employ  on  said  date."  By  reason  of  the  wrongful  discharge 
plaintiff  was  not  so  in  defendant's  employ  and  could  not  be,  and  there- 
fore would  not  become  entitled  to  the  payment  of  the  said  sum  on 
that  date.  On  the  contrary,  by  reason  of  the  defendant's  wrongful 
dischar^ge  of  him,  he  became  entitled  to  recover  that  sum  upon  the  date 
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of  the  discharge,  for  by  that  act,  and  as  a  noxssary  consequence  there- 
of, and  as  part  of  the  damage  flowing  therefrom,  defendant  prevented 
plaintiff  from  enjoying  the  right  which  he  would  otherwise  have  pos- 
sessed of  receiving  said  sum  of  $400  on  April  1,  1914. 

The  action  heretofore  brought  was  not  for  plaintifTs  services,  but 
for  the  damage  caused  by  the  discharge  in  the  loss  of  his  earnings  for 
the  balance  of  the  term  of  the  contract.  The  plaintiff  could  have  re- 
covered therein  as  part  of  his  damage  the  sum  of  $400  in  question. 
As  was  said  in  McCargo  v.  Jergens,  206  N.  Y.  363,  at  page  372, 
99  N.  E.  838,  at  page  841,  by  Judge  Chase : 

"It  a  servant  be  wrongfully  dls^arged,  be  bas  no  action  for  wages,  except 
for  past  services  rendered  and  for  snms  of  money  tbat  have  become  due.  Aa 
ta.r  as  any  otber  claim  on  tbe  contract  1b  concerned,  be  must  sue  for  the  Injury 
he  bas  sustained  by  his  discharge  In  not  being  allowed  to  serve  and  earn  tbe 
wages  agreed  upoa  Howard  v.  Daly,  61  N.  T.  362.  369  [19  Am.  Rep.  285].  Tbe 
plaintiff  cannot  recover  as  compensation  for  services  tbe  amounts  jiayable 
by  the  agreement  in  any  case  unless  tbe  services  therein  provided  are  jfoc- 
formed.  An  action  for  wrongful  discharge  may  include  every  element  of 
damage  arising  from  tbe  dlscbai^.  It  Is  an  indivisible  action,  and  one  recov- 
ery Is  a  bar  to  any  further  action  for  damages." 

It  follows,  therefore,  tbat  the  judgment  for  the  damages  recovered 
in  the  prior  action,  based  upon  the  same  wrongful  discharge,  is  a  bar 
to  this  action. 

The  order  appealed  from  will  be  reversed,  with  $10  costs  and  dis- 
bursements to  the  appellant,  and  the  motion  for  judgment  on  the  plead- 
ings granted,  with  $10  costs.  All  concur. 


HAGNOLA  MBTAL  00.  T.  SAVANNAH  SUPPLY  CO. 
<SnKnreim  Gonrt,  Special  Term,  New  Torfc  Oounty.  Jane  7,  1916J 

OONSTITUTIONAL  LAW  ®=>309 — FOEBaGN  GOBPOBATION — SEBVICE  ON  PBESIDENT 
IS  State — When  Invalid. 

Where  defendant,  a  for^gn  corporation,  had  no  property  or  ofBce  for 
tbe  transaction  of  business  In  New  York,  service  of  a  summons  and  com- 
plaint on  Its  president  in  New  York,  who  was  not  In  the  state  on  any 
business  or  In  the  Interest  of  defendant  company,  was  void,  since  such 
service  was  violative  of  the  due  process  clause  of  the  Fourteenth  Amend- 
ment to  the  federal  Constitution. 

[Ed.  Note.— Fot  other  cases,  see  Constltatlonal  Law,  Cent  Dig.  SS  928, 
980;  Dea  Dig. «9>aoe.] 

Action  by  the  Magnola  Metal  Company  against  the  Savannah  Sup- 
ply Company.  On  motion  to  vacate  the  service  of  summons  and 
complaint.   Service  vacated. 

Alexander  S.  Bacon,  of  New  York  City,  for  plaintiff. 
Olney  &  Comstock,  of  New  York  City,  for  defendant 

GREENBAUM,  J.  Motion  to  vacate  the  alleged  service  of  a  sum- 
mons and  complaint  served  in  this  state  upon  the  president  of  the 
defendant,  a  foreign  corporation.  The  undisputed  evidence  is  that 
the  defendant's  president  at  the  time  of  service  was  not  in  the  state 
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of  New  York  on  any  business  or  interest  of  the  defendant  and  that 
the  defendant  had  no  property  in  this  state  nor  any  office  therein  for 
the  transaction  of  its  business.  Under  the  rule  laid  down  in  Pope  v. 
Terre  Haute  Car  &  Mfg.  Co.,  87  N.  Y.  137,  and  followed  in  numerous 
cases,  such  a  service  as  here  attempted  has  been  held  effectual,  despite 
the  fact  that  tiie  United  States  Supreme  Courjt  has  quite  uniformly 
held  contrary  to  the  New  York  state  rule.  Sadler  v.  Boston  &  Bo- 
livia Rubber  Co.,  140  App.  Div.  367,  368,  125  N.  Y.  Supp.  405,  406, 
affirmed  202  N.  Y.  547,  95  N.  E.  1139.  In  the  Sadler  Case,  supra,  the 
court  expressly  said : 

"Of  course,  we  are  bound  to  follow  the  rule  of  our  own  Court  of  Appeals, 
unless  tbat  role  Is  Ttolattve  *  *  *  of  the  federal  Constitution,  ot  the 
Court  of  Appeals  has  Itself  rescinded  the  rule  in  the  P<^  Case  and  con- 
formed to  the  rule  laid  down  by  the  Supreme  Court  of  tlie  United  States." 

And  further  on  the  court  referred  to  the  opinion  of  the  Court  of 
Appeals  in  Grant  v.  Cananea  Consolidated  Copper  Co.,  189  N.  Y. 
241,  82  N.  E.  191,  in  which  it  was  said: 

"But  it  ia  contended  that  the  provlaions  of  the  Code  are  vlolatlTe  <tf  the 
provision  of  the  Constitution  of  the  United  States,  already  referred  to  (L  ft, 
the  Fourteenth  Amendment).    This  we  cannot  admit" 

As  there  had  not  been  any  departure  by  the  Court  of  Appeals  from 
the  rule  in  the  Pope  Case,  and  as  that  court  had  expressly  stated  in 
the  Grant  Case,  supra,  that  it  would  not  admit  that  our  Code  provi- 
sions applicable  to  the  service  of  process  upon  a  foreign  corporation 
were  violative  of  the  due  process  clause  of  the  federal  Constitution, 
the  Appellate  Division  was  constrained  to  follow  the  Court  of  Appeals. 
The  United  States  Supreme  Court,  however,  on  April  12,  1915,  has 
handed  down  a  decision  in  Riverside  &  Dan  River  Cotton  Mills  v. 
Memefec,  237  U.  S.  189,  35  Sup.  Ct.  579,  59  L.  Ed.  910,  in  which  it 
explicitly  holds  as  void  a  service  upon  a  resident  director  of  a  foreign 
corporation,  where  the  defendant  had  not  come  into  the  state  in  which 
the  service  was  attempted  for  the  purpose  of  doing  business  therein 
and  had  no  property  there  and  no  qualified  agent  therein  upon  whom 
process  may  be  served,  notwithstanding  that  such  service  was  effected 
pursuant  to  the  statutes  of  the  state  in  which  the  attempted  service 
was  made.  The  court  concludes  its  opinion  in  the  following  words : 

"It  is  true  that  In  most  of  tlie  decided  cases  questtcms  amcemlng  Judg- 
ments rendered  without  a  bearing  under  the  drcumstances  here  disclosed 
hare  arisen  from  attempts  to  enforce  such  Judgmeuts  in  Jurisdictions  otb«r 
than  the  one  wherein  ttasar  were  rendered,  presumably  because  the  defense  of 
want  of  due  process  was  not  made  until  the  Judgments  had  been  entered  and 
an  effort  to  enforce  them  was  made.  But  the  fact  that  because  unobserTedly 
or  otherwise  Judgments  have  been  rendered  in  Tlolatlon  of  the  due  process 
clause  and  their  enforcement  has  been  refused  under  the  full  faith  and  credit 
clause  affords  so  ground  for  refusing  to  aj^ly  the  due  process  clause  and 
preventiDg  that  from  being  done  which  is  by  it  forbidden  and  which  if  done 
would  be  void  and  not  entitled  to  enforcement  under  the  full  faith  and  credit 
clause.  The  two  clausea  are  harmonious  and  because  the  one  may  be  ajvU* 
cable  to  prevent  a  void  judgment  being  enftntsed  affords  no  ground  for  denying 
efficacy  to  the  other  in  order  to  permit  a  T<tfd  Judgment  to  be  rondwed." 

We  have  thus  a  construction  by  the  highest  tribunal  in  the  land 
in  effect  overruling  the  Court  of  Appeals  that  such  a  service  as  was 
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here  attempted  is  violative  of  the  United  States  Constitution  and 
that  it  is  the  duty  of  the  court  to  prevent  that  fnun  being  done  which  is 
forbidden  by  the  due  process  clause.  Thenrandate  of  the  United  States 
Supreme  Court  makes  it  incumbent  upmi  this  court  to  hold  the  service 
of  the  summons  and  complaint  upon  the  president  of  the  defendant 
corporaticm  ineffective  and  compels  the  vacatim  of  such  service 


(Supreme  Ctourt,  Appellate  Division,  First  Department   February  H,  1916.) 

1.  SInznBNOB  4cb18 — Judicial  Notxoe — Yai^ub  of  Fouian  Monxt. 

In  an  action  by  the  drawer  of  bills  of  exchange,  payable  to  hlatself  at 
Leipzig,  Germany,  In  marks,  accepted  by  defendants  and  protested,  the 
court  could  not  take  Judicial  notice  that  under  the  customs  rules  of  the 
TTnlted  States  Treasury  Department  the  value  of  a  mark  Is  28^  centa. 

[Cd.  Note.— For  other  cases,  see  EMdence,  Cent  Dig.  |  22 ;  Dec.  Dig. 
*=18.] 

2.  BiLu  AND  NoTKS  iS=»S29~AonoN  AoAXnar  Aookftor— Ubascbx  or  Dau* 

AOEa — "RB-EXOHAKGli." 

Defendants,  residing  In  England,  who  accepted  plalntiif's  bills  of  ex- 
change drawn  by  and  payable  to  plalntiflt  at  Leipzig,  Germany,  in  marks, 
and  who  failed  to  honor  the  bills,  were  liable  in  plaintiff's  action,  brought 
in  the  United  States,  in  a  sum  goffldent  to  have  purchased  the  marks  when 
defendants  as^eed  to  pay  tbem,  and  not  at  the  time  ot  the  txlal,  with  pro- 
test fees  and  interest  from  that  time  to  the  entry  of  Judgment  at  tlw  rate 
of  6  per  cent,  slnce^  in  such  case,  i^alntlfl,  on  defendants'  refusal  to 
pay  the  bills,  might  except  for  the  war  then  wclsting  between  Bngland 
and  Germany,  have  Immediately  drawn  upon  d^mdants  at  London  for 
the  number  of  pounds  wlilch  would  hare  purchased  at  Leipslg,  Germany, 
the  number  of  marks  called  for,  together  with  the  protest  fees;  such 
transaction  being  a  "re-exchange,**  meaning  the  amount  for  which  a 
bill  may  be  purchased  in  the  country  where  the  original  bill  Is  payable, 
drawn  up<xi  the  drawer  in  the  country  whwe  he  resides,  which  will  give 
the  holder  a  sum  exactly  equal  to  the  amount  of  the  OTtglnal  bill  when 
It  ouebt  to  be  paid,  or  when  he  la  able  to  draw  the  re^x^uuige  bill,  to- 
gether with  the  expenses  and  Interest,  Oiat  being  precisely  the  sum 
^ich  will  indemnify  the  holder  for  its  nonpayment 

[Bd.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  fg  1934, 
19S5,  1936;  Dea  Dig.  «e»S29.1 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Albert  6.  Gross  and  others  against  Arthur  Mendel  and 
otiiers.  Frran  a  judgment  for  plaintiffs,  entered  upon  decisicm  after 
trial,  defendants  appeal.   Modified  and  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHUN,  LAUGH- 
UN.  DOWLING.  and  SMITH,  JJ. 

James  Garfield  Moses,  of  New  York  City,  for  ^pellants. 
Benjamin  Berger,  of  New  York  City,  itx  respcmdents. 

McLaughlin,  J.  The  plaintiffs,  at  the  times  hereinafter  men- 
tioned, were  citizens  of  the  United  States,  residents  of  the  state  of 
New  York,  doing  business  under  the  firm  name  of  Gross,  Engel  &  Co., 
and  the  defendants  during  the  same  time  were  doing  business  in  Lon- 
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don,  England,  under  the  firm  name  of  Arthur  Mendel  &  Co,  This  ac- 
tion is  brought  to  recover  upon  three  causes  of  action — the  complaint 
alleging,  in  substance,  that  on  the  15th  of  April,  1914,  the  defendants, 
at  London,  England,  accepted  a  bill  of  exchange  drawn  by  and  pay- 
able to  the  plaintiffs  on  August  15,  1914,  at  Leipzig,  Germany,  for 
7,000  marks,  German  money ;  that  on  the  26th  of  February,  1914,  the 
defendants  likewise  accepted  a  bill  of  exchange  drawn  by  and  payable 
to  the  plaintiffs,  at  the  same  place,  on  September  30,  1914,  in  the  sum 
of  8,400  marks,  German  money ;  and  that  on  the  22d  of  April,  1914, 
defendants  also  accepted  a  bill  of  exchange  drawn  by  and  payable  to 
the  plaintiifs,  at  the  same  place,  on  December  31,  1914,  in  the  sum 
of  2,000  marks,  German  money.  The  complaint  further  alleges  that 
these  bills  of  exchange  were  duly  presented  for  payment  at  3ie  time 
and  place  where  the  same  were  payable,  that  they  were  not  paid,  and 
were  thereupon  protested  at  an  expense  to  the  plaintiffs  in  the  first 
instance  of  14  marks  and  13  pfennigs,  in  the  second  28  marks,  and  in 
the  third  11  marks  and  55  pfennigs.  Each  cause  of  action  contains 
an  allegation  that  a  German  mark  is  equivalent  in  United  States  money 
and  worth  the  sum  of  23.8  cents  and  was  of  the  same  value  at  the 
time  of  maturity  of  the  respective  bills  of  exchange.  Judgment  is  de- 
manded in  a  sum  equivalent  to  the  number  of  marks  specified  in  the 
bills  of  exchange,  computed  at  the  rate  of  23.8  cents,  with  interest  at 
the  rate  of  7  per  cent,  the  legal  rate  alleged  to  be  due  under  the  Ger- 
man law,  from  the  time  of  the  respective  defaults,  together  with  tiie 
protest  fees. 

The  answer  put  in  issue  the  allegation  of  the  complaint  that  a  Ger- 
man mark  is  equivalent  in  United  States  money  and  worth  23.8  cents, 
but  admitted  the  acceptance  and  nonpayment  of  the  bills  of  exdiaoge, 
and  set  up  certain  matters  as  a  defense  which  it  is  unnecessary  to  con- 
sider, since  the  same  was  not,  apparently,  relied  upon  at  the  trial,  or 
urged  upon  the  argument  of  the  appeal;  also  a  counterclaim,  amount- 
ing to  $471.13  and  interest  thereon  from  May  31,  1914. 

At  the  trial  no  witnesses  were  sworn,  the  facts  being  stipulated,  and 
in  addition  to  those  hereinbefore  stated  it  appeared  tliat  4  marks  were 
worth,  in  United  States  money,  on  September  30,  1914,  95%  cents, 
and  on  December  31,  1914,  88%  cents.  The  learned  justice  at  Special 
Term  found  that  a  German  mark  was  worth,  in  United  States  money, 
23.8  cents  and  computed  at  this  rate,  with  interest  at  ffae  rate  of  6 
per  cent,  from  the  time  of  the  respective  defaults',  after  deducting  the 
amount  of  the  counterclaim,  with  interest  thereon  from  the  time  the 
same  became  due,  left  a  balance  of  $3,893.89  due  the  plaintiffs,  for 
which  he  gave  judgment.   The  defendants  appeal. 

I  think  the  judgment  is  substantially  correct,  and,  were  it  not  for 
the  fact  that  the  conclusion  reached  by  the  trial  court  is  the  result  of 
an  application  of  an  improper  rule  to  be  applied  in  ascertaining  i^ain- 
tiffs'  d^agei,  the  judgment,  with  a  slight  modification,  mi^t  be  af- 
firmed without  opinion. 

[  1  ]  The  complaint  alleged  the  value  of  the  mark  to  be  that  adopted 
by  the  trial  court,  but  this  allegation  was  put  in  issue  by  the  answer. 
No  evidence  whatever  was  offered  to  establish  that  fact,  and  the  find- 
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ing  in  tihat  respect  is  therefore  without  evidence  to  sustain  it  Re- 
spondents' counsel,  in  the  brief  presented,  urges  that,  under  the  rules 
adopted  by  the  United  States  Treasury  Department  for  die  collection 
of  customs,  the  value  of  a  marie  is  as  found  by  the  conrt ;  the  infer- 
ence being  that  the  court  could  take  judicial  notice  of  that  fact,  with- 
out any  evidence  to  establish  it.  I  do  not  think  the  court  could  take 
judicial  notice  of  the  fact,  nor  do  I  think  that  value  applicable  to  ascer- 
tain the  damage  sustained  by  the  plaintiffs  in  the  present  controversy. 

[2]  The  defendants  agreed  to  pay  to  the  plaintiffs,  in  Germany,  on 
the  dates  specified  in  the  respective  bills  of  exchange,  the  number  of 
marks  tii^ein  called  for.  Havii^  failed  to  do  this,  the  plaintiffs  were 
entitled  to  recover,  in  United  States  money,  the  action  being  brought 
here,  a  sum  sufficient  to  have  purchased  the  marks  at  the  time  the  de- 
fendants agreed  to  pay  them,  with  protest  fees,  and  interest  from  that 
time  to  the  entry  of  judgment,  at  the  rate  of  6  per  cent.  This  is  pre- 
cisely what  I  think  the  plaintiffs  were  entitled  to  recover — no  more 
and  no  less.  To  hold  otherwise  would  be  to  give  one  party  or  the 
other  an  advantage,  depending  upon  the  fluctuating  value  of  the  mark. 
There  is  no  reason,  as  it  seems  to  me,  why  a  different  rule  should  be 
applied  in  the  case  of  foreign  money,  where  a  recovery  is  sought  here 
in  our  money,  than  would  be  applied  to  contracts  fw  the  delivery  of 
wheat,  cotton,  or  other  specific  articles  of  merchandise.  When  the  de- 
fendants refused  payment  of  the  bills  of  exchange,  which  they  had 
accepted,  the  plaintiffs,  except  for  the  war  then  existing  between  Eng- 
land and  Germany,  could  have  immediately  drawn  upon  them  at  I^on- 
don  for  the  number  of  pounds  which  would  have  purchased,  at  Leip- 
zig, Germany,  the  number  of  marks  called  for,  together  with  the  pro- 
test fees.  This  is  what  is  termed  "re-exchange  "  and  is  defined  m  2 
Daniels  on  Negotiable  Instruments,  §  1445,  as: 

"The  amount  for  which  a  bill  may  be  purchased  la  the  country  where  the 
original  bill  Is  payable,  drawn  upon  the  drawer  in  the  country  where  he  re- 
sides,  which  will  give  the  holder  a  sum  exactly  equal  to  the  amount  of  the 
original  bill  at  the  time  when  it  ought  to  be  paid,  or  when  he  is  able  to  draw 
the  re-exchange  bill,  together  with  the  expenses  and  interest,  for  that  Is  pre- 
cisely the  sum  which  the  holder  la  entitled  to  receive*  and  which  will  IndemnHjr 
bim  for  Its  nonpayment." 

Plaintiffs,  being  unable  to  redraw,  did  what  they  had  a  right  to  do, 
brought  an  action  in  this  jurisdiction;  and  they  ought  to  recover  here 
in  United  States  money  an  amount  which,  at  the  time  of  the  respective 
defaults,  would  have  purchased  what  the  defendants  agreed  to  pay, 
together  with  the  interest  and  protest  fees.  But  it  is  strenuously 
urged  that  the  amount  to  be  recovered  ought  to  be  a  sum  which  would 
purchase  the  number  of  marks  called  for  at  die  time  of  the  trial  in- 
stead of  at  the  time  the  payments  ought  to  have  been  made.  There 
are  authorities  which  seem  to  sustain  ttiis  contention,  of  which  Hawes 
V.  Woolcock,  26  Wis.  629,  is,  so  far  as  I  have  been  able  to  discover, 
the  leading  one.  But  there  are  also  authorities,  especially  in  our  own 
state,  that  indicate,  at  least  inferentially,  that  tibe  amount  to  be  recov- 
ered should  be  a  sum  sufficient  to  purchase  the  amount  of  foreign 
mooey  at  the  time  and  place  of  the  default  Favenstedt  v.  N.  Y.  I^ife 
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rns.  Co.,  203  N.  Y.  91,  96  N.  E.  104,  Ann.  Cas.  1913A,  805;  Chrysler 
V.  Renois,  43  N.  Y.  209;  Scofield  v.  Day,  20  Johns.  102;  Comstock 
V.  Smith,  20  Mich.  338;  Bissell  v.  Hey  ward,  96  U.  S.  580,  24  L. 
Ed.  678.  I  have  been  unable,  by  reason  of  the  peculiar  facts  involved, 
to  find  an  authority  directly  in  point;  but  fbt  rule  above  sug^ted,  I 
think,  does  justice  to  both  parties. 

There  is  no  finding  as  to  what  a  mark  was  worth  in  United  States 
mon^  cm  the  15th  of  August,  1914,  at  the  time  Utie  first  bill  of  ex- 
chai^e  was  payable.  But,  accepting  the  amount  found  as  of  the  value 
on  September  30,  1914,  the  nearest  date  when  the  value  of  a  mark  is 
shown,  and  applying  the  rule  as  above  indicated  (which  I  think  should 
be  applied),  then  the  plaintiffs  were  entitled  to  a  ju<^ment : 


On  the  first  bUl  $1,660  06 

Interest  thereon  at  6  per  cent   09  86  11,768  82 

On  the  eecond  blU  $2,002  88 

Interest  thereon  at  6  per  cent   104  82     2,107  70 

On  the  third  blU   $  443  13 

Interest  thereon  at  6  per  cent   16  47      450  60 

Protest  fees   12  69 

HaUng  in  all   $4,348  81 

Less  the  emonnt  ot  the  countetclalhi  $  468  94 

Interest  thereon  at  6  per  cent   33  84       502  78 

Balance    $3346  03 


— besides  the  costs  and  disbursements  of  the  action. 

The  judgment  appealed  from,  therefore,  is  modified  as  indicated 
in  this  opinion,  and,  as  modified,  affirmed,  with  costs  to  the  respond- 
ents. Findings  of  fact  Nos.  7,  14  and  20  are  reversed,  and  the  con- 
dusions  of  law,  in  so  far  as  inconsistent  with  tiiis  opinicm.  are  also  re- 
versed. Setde  order  on  notice,  when  ^ror,  if  any,  in  computation, 
may  be  corrected.   All  concur. 


In  re  MILLER. 
MILLER  T.  AKIN, 
(Supreme  Ck>nrt,  Appellate  Division,  Ftrst  Department   Febmary  U,  1010.) 

1,  Wills  «=>684^-Teustb— Cowbtbuction— "Wife." 

Under  a  will  authorizing  trustees  to  pay  the  Income  of  a  trust  fund  to  a 
person,  naming  him,  or  to  his  wife,  naming  her,  without  imposing  a  condi- 
tion that  she  remain  his  wife,  a  divorce  secured  by  him  does  not  affect  ber 
right  to  such  of  the  Income  as  the  trustees  may  allow  her,  as  such  right 
does  not  depend  upon  her  status  as  his  wife,  the  words  "bis  wife,"  used  In 
the  will,  being  words  of  description  only. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §S  1614^-1628;  Dec. 
Dig.  «:=>684. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Wife.] 
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3L  Wills  ^=3684 — ^usra — ^Disckbtxoiiabt  Fowns—JtmnoiL  ImrnnsiKOB. 
Where  tbe  trustees  named  In  a  will,  under  an  exercise  of  discretion 
therein  granted,  allow  the  whole  of  the  Income  to  one  ot  two  benefldarles 
named,  their  action  wHl  not  he  dlstnrtwd. 

[Ed.  Note.— Wir  other  cases,  see  Wins,  Gent  Dig.  H  1614^-1628;  Dee: 
Dig.  <ss»084.] 

Appeal  from  Surrogate's  Court,  New  York  County. 
Petition  by  Oscar  C.  Miller  for  decree  of  the  Surrogate's  Court  to 
compel  the  trustees  named  in  the  will  of  Sarah  Akin  to  pay  him  the 

whole  of  the  income  of  the  trust  fund  therein  created.  From  a  decree 
denying  the  petition  (89  Misc.  Rep.  690,  152  N.  Y.  Supp.  310),  he  ap- 
peals. Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT.  BOWLING,  SMITH, 
and  PAGE,  J  J. 

Samuel  Dickstein,  of  New  York  City,  for  appellant. 

Paul  E.  Whitten,  of  New  York  City,  for  respondent  trustees. 

Mark  M.  Schlesinger,  of  New  York  City,  for  respondent  Miller. 

DOWLING,  J.  Sarah  Akin  made  her  last  will  and  testament  on 

April  13,  1908,  and  thereby,  among  other  legacies,  by  the  ninth  clause 
thereof  gave  and  bequeathed  to  her  trustees  the  sum  of  $25,000,  ia 
trust  to  invest  the  same,  "to  collect  the  rents,  income  and  profits  there- 
of, and  to  pay  the  net  income  arising  therefrom  to  my  nephew  Oscar 
Clark  Miller  during  the  term  of  his  life,"  with  directions  as  to  the 
disposition  of  the  principal  after  his  death.  Oscar  Clark  Miller  was 
then  married  to  Julia  Miller,  The  answer  of  the  trustees  to  the  pe- 
tition herein  sets  up  that  Milter  abandoned  his  wife  and  minor  son 
in  the  month  of  October,  1908,  at  Atlantic  City,  in  the  state  of  New 
Jersey,  and  for  that  reason  decedent  executed  a  codicil  to  her  will  on 
May  12,  1909;  the  sole  change  made  in  the  original  will  being  as  to 
the  ninth  clause  thereof,  containing  the  bequest  of  the  life  estate  to 
Miller.   As  to  this  the  codicil  provided: 

''Second.  I  revoke  the  ninth  clause  of  my  said  will,  and  in  place  thereof  I 
inorlde  as  follows:  I  give  and  bequeath  to  my  trustees  the  sum  of  twenty- 
five  thousand  ($25,000),  to  have  and  to  bold  tbe  same  for  the  following  uses 
and  purposes:  To  Invest  the  same  In  such  securities  as  are  directed  in  my 
Bald  wUl  in  respect  to  such  sums  as  are  given  In  said  will  to  my  trustees  lu 
trust ;  to  collect  the  rents,  Income  and  profits  thereof,  and  In  their  discretion, 
and  from  time  to  time,  to  pay  the  whole  of  the  net  income  arising  tlurefrom 
either  to  my  nephew,  Oscar  Clark  Miller,  or  to  his  wife,  Julia  Ulller,  or  a 
portion  of  such  net  income  to  one,  and  the  remaining  portion  to  tbe  other, 
ivtixig  the  term  of  the  life  of  the  said  Oscar  Olark  Millw." 

Then  followed  the  provision  as  to  the  disposition  to  be  made  of  the 
principal  of  said  trust  fund  upon  the  death  of  Miller,  in  the  happening 
of  certain  contingencies.  Sarah  Akin  died  on  April  29,  1910,  and 
her  will  and  codidl  were  duly  admitted  to  probate,  and  letters  tes- 
tamentary issued  to  the  executors  and  trustees  named  therein,  who 
duly  qualified  and  have  continued  to  act  as  such.  Pursuant  to  the 
authority  given  them  by  the  will  and  codicil,  and  exercising  their  dis- 
cretion as  thereby  allowed,  the  executors  and  trustees  divided  the  in- 
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come  from  said  trust  fund,  amounting  to  approximately  $1,200  in  the 
proportion  of  $400  to  Miller  and  the  balance  to  his  wife  up  to  and  in- 
cluding July  1,  1913.  Miller  has  not  contributed  to  the  support  of  his 
wife  or  minor  son  since  October,  1908.  On  November  3,  1913,  Miller 
began  an  action  for  an  absolute  divorce  against  his  wife  in  the  Second 
judicial  district  court  of  the  state  of  Nevada,  in  and  for  Washoe 
county,  based  on  allegations  of  jealousy  and  cruelty  on  the  part  of 
his  wife.  His  complaint  in  that  action  showed  that  they  were  mar- 
ried in  the  state  of  New  York  on  June  15,  1893,  that  his  son  was 
then  19  years  of  age,  and  that  he  himself  had  been  a  resident  of  the 
state  of  Nevada  for  upwards  of  six  years.  Upon  Miller's  affidavit 
that  his  wife  resided  at  Atlantic  City,  in  the  state  of  New  Jersey,  an 
order  was  made  for  the  publication  of  the  summons  in  the  Reno  Eve- 
ning Gazette  and  for  the  mailing  of  a  certified  copy  of  the  complaint 
to  his  wife  at  an  address  given  in  Atlantic  City,  N.  J.  The  petitioner 
presented  proof  of  personal  service  of  a  certified  copy  of  the  complaint, 
attached  to  a  copy  of  the  summons,  upon  his  wife  at  Atlantic  City,  N. 
J.,  but  offered  no  proof  of  publication  or  mailing,  and  has  produced 
no  Nevada  statute  authorizing  a  departure  from  the  terms  of  the  order 
of  publication.  Mrs.  Miller  never  appeared  or  answered  in  the  Ne- 
vada action,  and  on  December  23,  1913,  the  Nevada  court  gave  judg- 
ment in  favor  of  Miller  dissolving  the  marriage  between  him  and  his 
wife  and  freeing  each  of  the  parties  "from  the  bonds  of  matrimony 
and  all  of  the  obligations  thereof,"  Then  on  December  27,  1913,  his 
New  York  attorney  notified  the  executors  and  trustees  of  the  Akin 
estate  of  the  granting  of  the  Nevada  decree,  by  reason  whereof— 

"tbe  aald  Julia  A.  Miller  is  no  l<Higer  tlie  lawful  wife  at  said  Oscar  Glaik 
Miller.  YoD  are  therefore  lieret^  xeqnlred  and  notified  to  my  no  fortber 
Bums  of  numer  or  instalments  to  said  Jnlia  A.  Miller,  for  or  by  reason  or  on 
account  of  any  legacy  or  bequest  gXvea  by  or  under  the  provisions  of  said 
above  mentioned  will  to  said  Oscar  Clark  Miller,  or  to  said  Julia  A.  Miller, 
as  bis  wife  named  therein,  or  to  any  other  person  or  persons  whatever  acting 
on  behaU  of  said  Jolia  A.  MiUer." 

The  reply  of  the  executors  and  trustees  was : 

"That  In  the  exercise  of  the  discretion  thereby  [i.  e.,  by  the  will]  granted 
tljpm  tlioy  will  on  the  7th  day  of  January,  1914,  pay  the  entire  net  income  of 
said  trust  fund  accrued  to  January  1,  1914,  to  Julia  Miller,  and  that  no 
part  of  the  same  will  be  paid  to  Oscar  Clark  Miller." 

The  answer  of  the  executors  and  trustees  sets  forth : 

"Tbey  allege  that  their  determination  to  pay  no  part  of  said  net  income  to 
Oscar  Clark  Miller,  but  to  pay  the  whole  of  the  same  to  said  Julia  Miller 
is  within  the  limits  of  the  discretion  conferred  upon  them  by  the  terms  of 
said  will,  and  that  said  Oscar  Clark  Miller  bos  no  legal  or  equitable  right  to 
the  payment  to  him  ct  any  part  of  said  net  income." 

They  also  set  up  the  invalidity  of  the  Nevada  decree.  Petitioner 
has  brought  this  proceeding  to  obtain  a  decree  for  the  payment  and 
delivery  to  him  by  the  executors  and  trustees  of  the  whole  of  the  net 
income  from  the  trust  fund  in  question.  His  claim  is  that,  as  the 
Nevada  judgment  dissolved  the  marriage  between  himself  and  his  wife, 
the  latter  thereby  ceased  to  be  entitled  as  his  wife  to  any  portion  of 
the  trust  income.  The  learned  surrogate  has  denied  the  petition,  upon 
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the  ground  that  the  Nevada  decree  was  invalid,  no  jurisdiction  ever 
having  been  acquired  in  that  state  of  Julia  Miller,  and  that  the  courts 
of  this  state  would  not  recognize  the  decree. 

[1]  We  do  not  consider  it  necessary  to  discuss  the  validity  of  the 
Nevada  decree,  for  we  do  not  believe  that  the  right  of  Julia.  Miller  to 
receive  such  share  of  the  income  from  the  trust  fund  as  the  executors 
and  trustees  might  allot  to  her  in  any  way  depends  upon  her  status  as 
Miller's  wife.  The  words  "his  wife,"  used  in  the  codicil  preceding  the 
words  "Julia  Miller,"  were  words  of  description  only,  and  there  was 
no  condition,  express  or  implied,  that  she  should  remain  his  wife  in 
order  to  be  entitled  to  take  such  sum  as  the  executors  and  trustees 
might  decide  to  pay  to  her.  Schult  v.  Moll,  132  N.  Y.  122,  30  N.  H. 
377;  Wait  v.  Wait,  4  N.  Y.  107;  Saivin  v.  Salvin,  165  App.  Div. 
363,  151  N.  Y.  Supp.  60;  Ehirian  v.  Central  Verein,  7  Daly,  168; 
Overhiser  v.  Overhiser,  63  Ohio  St.  77.  57  N.  E.  965,  50  U  R.  A. 
552,  81  Am.  St.  Rep.  612;  Bachmann  v.  Supreme  Lodge,  44  111. 
App.  188. 

[2]  By  the  terms  of  the  codicil,  the  executors  and  trustees  were  ex- 
plicitly empowered,  in  their  discretion,  to  pay  the  whole  of  tiie  net 
mcome  to  Julia  Miller,  and,  having  determined  to  exercise  that  dis- 
cretion in  her  favor,  their  decision  cannot  be  disturbed. 

The  decree  appealed  from  will  therefore  be  affirmed,  with  costs. 
Order  filed.  All  concur. 


<Snpieme  Gonxt,  .^ip^te  IMvlfllan,  lint  D^rtment   Vtbrmry  11,  1916.) 

1.  VEHDOB  and  PpROHABKB  4=a64 — CoNBTBirCTZOn  OF  CORTBAOT — ^DSSCBIPTIOIT 

OF  Pbopebtt. 

Under  a  contract  for  the  purchase  of  property  beginning  at  a  point  at 
high-water  mark  on  the  west  bank  of  the  Hudson  river,  and  thence  run- 
ning by  described  courses  and  distances  to  high-water  mark  on  the  south 
bank  of  the  Hudson  river  at  the  place  of  beginning,  according  to  a  map 
and  survey,  with  the  attached  map  showing  courses  and  distances  cor- 
responding with  those  described  in  the  agreement,  and  at  the  extreme 
northerly  and  soatherly  points  the  letters  "H.  WV*  Indicating  the  hltfi- 
water  line,  not  rQ)eatli«  the  courses  and  distances  on  the  high-water  line 
constituting  the  eastern  boundary,  but  referring  thereto  as  thence  "south- 
easterly along  the  high-water  mark  on  the  south  bank  *  *  *  to  title 
place  of  beginning,"  and  showing  an  exterior  line  continuing  the  courses 
and  distances  along  the  river,  passing  along  the  exterior  lines  of  the  dock 
located  thereupon,  the  purchaser  was  buying  and  the  defendant  was  selling 
the  property  within  the  continuous  lines  of  the  survey.  Including  as  an 
unbroken  part  thereof  the  dock,  upon  which  the  foundations  of  an  icehouse 
remained. 

[Ed.  Note.— For  other  cases,  see  Vendor  and  Purchaser,  Cent.  Dig.  } 
02;  Dec.  Dig.  «s=>e4.] 

2,  BviDBNca  ^»274 — DECZJiaATioNB  or  Fabtzes. 

Where  there  was  an  ambiguity  la  an  agreement  for  the  purchase  of 
property,  the  purchaser  might  show  the  declarations  and  acts  of  the 
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partlea.  Including  the  vendor.  In  pdntlng  oat  th^  extent  of  Its  occupancy 
and  statement  of  tbe  lines  thereof,  to  abow  the  real  Intent  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Bvldence,  Cent  Dig.  |8  1121-1134; 
Dec.  Dig.  «»274.] 

8.  Vendoe  aud  PiTB<nuaBB  9s>SM — ^Bbeach  of  Gontbaot— Pubchaseb's  Be- 
covEBT  or  Dbpokit. 

Where  the  vendw  had  no  title  to  dock  property  beyond  the  original 
high-water  mark  In  a  river,  and  was  unable  to  give  title  thereto  accord- 
ing to  its  agreement,  the  pnrcbaBer  was  entitled  to  recover  back  his  de- 
posit and  the  expense  incurred  through  the  vendor's  breach. 

[Ed.  Note.— other  cases,  see  Vendor  and  Purchaser,  Cent  Dig. 
959-980;  Dec.  Dig.  «s»884.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  C(»nposite  Metal  I^th  Company  against  Glasco  let 
Company.  From  a  judgment  entered  on  a  verdict  tor  plaintiff,  and 
from  an  order  denying  its  motion  for  a  new  trial,  defendant  appeals. 
Affirmed, 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  SMITH,  JJ. 

Frederick  W.  Murphy,  of  New  York  City,  for  appellant 
Henry  B.  Corey,  of  New  York  City,  for  respondent 

DOWLING,  J.  [1]  The  plaintiff  and  defendant  on  January  28, 
1914,  entered  into  an  agreement  for  the  purchase,  at  the  price  of  $46,- 
000,  of  certain  property  situate  in  the  town  of  Saugerties,  county  of 
Ulster,  state  of  New  York,  beginning  at  high-water  mark  on  the  west 
bank  of  the  Hudson  river  at  uie  boundary  line  of  lands  formerly  be- 
longing to  Wellington  Porter  (now  Hiram  Sutton),  and  thence  running 
by  described  courses  and  distances,  finally  reaching  the  high-water  mark 
on  the  south  bank  of  the  Hudson  river  at  the  place  of  beginning,  "ac- 
cording to  a  map  and  survey  made  by  W.  Klingberg,  Kingston,  N.  Y., 
December,  1899,  and  January  and  July,  1900,"  and  fiurther  described 
as  being  the  same  premises  described  in  three  enumerated  deeds.  At- 
tached to  the  agreement  was  a  copy  of  the  Klingberg  map.  It  is  be- 
cause of  a  certain  dotted  line  passing  through  what  is  marked  as  tiie 
"icehouse"  upon  a  pier  adjoining  the  Hudson  river  on  the  easterly 
side  of  said  tract  that  the  ctmtroversy  has  arisen.  This  map  shows 
courses  and  distances  corresponding  with  those  described  in  the  agree- 
ment. At  the  extreme  northerly  and  southerly  points  of  the  tract  ap- 
pear the  letters  "H.  W.,"  which  according  to  the  testimcmy  indicate  the 
high-water  line  of  the  Hudson  river.  While  all  the  other  boundaries 
shown  on  the  map  are  repeated  verbatim  in  the  agreement,  the  courses 
and  distances  shown  on  the  irr^ular  hig^-water  line  are  not  repeated 
for  the  eastern  boundary  of  the  property,  the  oa\y  reference  thereto 
being  the  language  quoted,  namely : 

"Thence  southwesterly  and  southeasterly  along  the  high-water  mark  on  tlie 
south  bank  of  the  Hudson  river  to  the  place  of  beginning." 

The  exteri(tf  line  of  the  tract  in  question,  continuing  the  courses  and 
distances  aloi^  the  Hudson  river,  passes  along  the  exterior  lines  of 

«BSBFor  oUttr  cum  wt  now  tosio  a  iEBT-NDHBSa  la  «U  K«r-Niunb«r«d  Dts«sU  *  liuUs« 


Digitized  by 


Sup.  Ct.) 


0OMFO8ITB  METAL  LATH  CO.  T.  OLA8CO  ICE  CO. 


365 


the  dodc  located  tiiereupon.  This  dock  is  shown  upon  the  map  with- 
the  icdiouse  indicated  by  appropriate  lines  thereupon,  as  well  as  an 
engine  room.  There  could  be  no  question  whatever  but  that  the  par- 
ties agreed  and  intended  to  convey  the  property  actually  in  posses- 
sion of  the  defendant,  and  including  the  dock  and  the  icehouse  indi- 
cated thereupon,  save  for  the  presence  of  the  dotted  line  hereinbefore 
referred  to,  which,  beginning  at  a  point  at  the  northwesterly  extremity 
of  the  dock  proceeds  irregularly  to  the  southwesterly  comer  thereof, 
where  the  unbroken  line  is  continued  to  the  extreme  southerly  bound- 
ary of  the  property.  The  defendant  claims  that  this  dotted  line  in- 
dicates the  high-water  line  of  the  Hudson  river  and  that  the  inten- 
tion of  the  parties  was  only  to  sell  to  such  line.  The  {^intiff  claims 
that  what  it  agreed  to  buy,  and  what  the  defendant  represented  it  was 
selling,  and  what  both  parties  intended  to  cover  by  the  agreement, 
was  ^1  the  property  embraced  witixin  the  solid  lines  of  the  survey  and 
including  the  pier  and  icehouse. 

The  plaintiff  has  proven  that  when  its  officers,  in  company  with  this 
defendant,  visited  the  property  in  question  and  examined  the  same  be- 
iort  the  amtract  was  signed,  thw  were  shown  the  entire  property 
included  within  the  solid  lines  of  tiie  survey,  and  were  invited  out  on 
the  dock  to  inspect  the  same,  including  llie  foundations  of  the  ice- 
house shown  on  the  survey,  which  still  remained,  although  the  upper 
part  of  the  building  had  been  destroyed  by  fire.  They  were  told  by 
defendant's  president  that  the  icehouse  had  stood  there  for  30  years. 
When  this  visit  was  made  the  ground  back  of  the  dock  was  filled  in 
solidly  with  rock  to  the  upland,  so  that  there  was  no  water  back  of 
the  dock,  and  the  only  easterly  boundary  line  of  the  property  to  be 
seen  was  the  Hudson  river,  above  and  bdow  the  dock  structure,  and 
the  dock  itself.  It  was  also  proven  that  the  defendant's  president  said 
that  the  plaintiff  could  exfand  the  dock  by  applying  to  the  state  for  a 
land  grant.  Defendant's  president  knew  that  the  property  was  being 
bought  by  the  plaintiff  for  the  establishment  of  a  factory,  and  that 
not  only  did  they  require  the  presence  of  clay  for  their  factory  (for 
which  borings  were  made  with  satisfactory  results),  but  they  repre- 
sented that  there  was  deep  water  at  the  dock.  Furthermore,  when 
plaintiff's  president  stated  that  they  desired  to  build  a  factory  there,  * 
they  said  the  fillip  was  solid  where  the  foundations  still  remained,  and 
that  the  plaintiff  need  not  be  afraid  to  build  there. 

[2]  In  this  case,  reading  together  the  contract  of  sale  and  the  map, 
it  would  seem  clear  that  what  the  plaintiff  was  buying  and  the  de- 
fendant was  selling  was  the  property  within  the  continuous  lines  of 
the  survey,  including  as  an  unbroken  part  thereof  the  dock,  upon  which 
the  foundations  of  the  icehouse  still  remained.  If  there  was  any  am- 
biguity it  was  c(»npetent  for  the  plaintiff  to  show  the  declarations  and 
acts  of  the  parties,  including  the  vendor*s  pointing  out  the  extent  of  its 
occupancy  and  statement  of  the  lines  thereof,  in  order  to  show  the  real 
intent  of  the  parties.  Harris  v.  Oakley,  130  N.  Y.  1,  28  N.  E.  530* 
Dibble  V.  Cole,  102  App.  Div.  229,  92  N.  Y.  Supp.  938.  The  mere 
presence  upon  the  survey  of  a  dotted  line,  within  the  field  inclosed  by 
solid  lines,  which  were  obviously  the  boundary  lines  of  die  pn^rty, 
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including  the  lines  of  a  dock  connected  aloi^  its  entire  inner  line 
solidly  with  the  land  by  rock  filling,  ttius  making  it  an  integral  part  of 
the  tract  conveyed,  could  carry  no  nuxK  meaning  to  the  mind  of  a 
purchaser,  as  intendii^  to  limit  the  clear  lines  of  the  tract  to  be  sold, 
than  would  the  smaller  dotted  line,  at  right  angles  to  and  approach- 
ing the  larger  line,  and  perhaps  intended  to  ^ow  the  original  exten- 
sion, now  dried  up  or  filled  in,  of  the  creek  or  stream  shown  on  the 
map. 

[8]  As  the  defendant  had  no  title  to  the  dock  prc^rty  beyond  the 
original  hi^-water  mark  of  tiie  Hudson  river,  and  was  unable  to 
give  titie  thereto,  plaintiff  was  entitled  to  recover  back  its  deposit  and 
the  expense  incurred  throuj^  defendant's  inability  to  give  a  good  title. 
It  may  well  be,  upon  the  proof,  that  plaintiff  was  entitled  to  the  di- 
rection of  a  verdict.  In  any  event,  the  finding  of  the  jury  in  its  favor 
was  correct. 

The  judgment  and  order  appealed  from  will  therefore  be  affirmed, 
with  costs.   Order  tiled.   All  concur. 


BABNETT  t.  HOLBROOK,  CABOT  &  BOLUNS  CORP. 
(Sapr«ine  Court,  An>eUate  IHTiaton,  Eint  Department   Febroaxr  11.  191&> 

1.  Mabteb  and  Sibtaht  ^278— GuABDzna  or  1£aohzhebt— NE«wuf(a— 

Etzdbhoe. 

In  a  wrrant's  axUon  for  Injurlea  to  Us  hand,  by  haviztg  It  cai^ht  be- 
tween a  cog  on  a  heating  engine  and  a  winch  that  he  was  attending,  evi- 
dence held  Insuffldent  to  support  a  finding  that  the  cog  was  Imi^vipalr 
guarded. 

[Ed.  Note.— For  other  cases,  see  Master  and  Semnt,  Ooit  Dig.  ||  954, 
866-858,  960-M8,  971,  972,  977;  De&  Dig.  «»278.] 

2.  BviDBHci  4sB»880— ADiassiBiLKrr  DB»Hi«ifT  OH  PuxnaNABX  Paoor. 

In  8Dch  an  acOxm,  a  photograph  of  an  engine  stHuewhat  similar  to  that 
In  questlcHi,  showing  a  guard  rail  aroand  the  cog  and  extending  down- 
ward beyond  the  winch,  is  Inadmissible,  unless  it  be  first  shown  that 
such  an  engine  was  manufactured  and  used. 

[Ed.  Note.— For  other  cases,  see  Svidence,  Cent  Dig.  1  1667 ;  Dec.  Dig. 

Dowlli^,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Enoch  Barnett  against  the  Holbrook,  Cabot  &  Rollins 
Corporation.  From  a  judgment  for  plaintiff,  and  an  order  denying 
defendant's  motion  for  a  new  trial,  defendant  appeals.   Reversed  and 

remanded. 


Argued  before  CLARKE,  P.  J.,  and  McLAUGHUN,  LAUGH- 
UN,  DOWUNG,  and  SMITH,  JJ. 

Benjamin  Patterson,  of  New  York  City,  for  appellant 
Sydney  A.  Syme,  of  Mt  Vernon,  for  respondeat 

LAUGHLIN,  J.  The  defendant  was  engaged  in  constructing  part 
of  the  Catskill  Aqueduct  for  the  city  of  New  York,  and  plaintiff,  on 
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the  17th  day  of  February,  1914,  while  in  its  employ  and  working  at 
shaft  21,  alxmt  725  feet  under  Clinton  and  South  streets,  in  the  bor- 
ough of  Manhattan,  New  York,  where  he  had  been  employed  for  about 
a  year,  sustained  personal  injuries,  and  brought  this  action  to  re- 
cover therefor. 

The  tunnel  was  to  be  round  and  11  feet  in  diameter  when  com- 
pleted, and  the  inner  surface  was  to  be  smooth  and  water-tight,  and 
this  result  was  to  be  produced  by  a  concrete  filling!  around  the  entire 
interior  rough  surface  left  after  the  excavation.  In  doing  the  con- 
creting at  the  sides  and  roof,  forms  were  used,  and  the  concrete  mixed 
at  the  surface  of  the  ground  was  lowered  through  the  shaft  and  con- 
veyed in  small  iron  cars,  the  aggregate  weight  of  which,  loaded,  was 
about  2,400  pounds,  by  electric  power  to  the  point  where  the  work  was 
pr<^essing,  and  there  the  cement  was  dumped  from  the  cars  upon  plat- 
forms and  shoveled  into  the  ^ace  behind  the  forms.  Where  the  work 
was  progressing  there  was  a  platform,  about  6  feet  above  the  bed  of 
the  tunnel,  upon  which  there  had  been  placed  an  electric  hoisting 
engine,  the  front  end  of  which  faced  the  shaft  from  which  the  cars 
were  hauled.  Across  the  front  of  the  engine,  above  the  front,  truck, 
there  was  a  horizontal  shaft,  upon  which  there  was  a  large  drum, 
which  was  used  in  hauling  the  cars  from  the  shaft  to  the  level  of  the 
platform  on  which  the  engine  rested,  and  a  smaller  niggerhead,  or 
winch,  which  was  used  in  dumping  them.  This  winch  was  between 
8  and  9  inches  in  length,  and  had  a  rim  2  inches  in  height  at  either 
end,  and  its  diameter  in  the  middle  was  7%  inches. 

The  particular  duties  in  the  performance  of  which  the  plaintiff  was 
engaged  at  the  time  of  the  accident  were  in  connection  with  the  oper- 
ation of  the  winch  to  dump  a  car  of  concrete  onto  a  platform  to  be 
used  in  filling  a  form  in  the  arch  of  the  tunnel.  In  doing  this  he  stood 
upon  the  platform  at  the  side  of  the  engine,  and  about  1  foot  from 
the  winch.  From  the  platform  on  which  he  stood  to  the  arch  of  the 
tunnd  there  was  a  space  of  about  5  -feet,  and  there  was  a  space  of 
about  2  feet  between  the  side  of  the  engine  on  which  he  stood  and 
that  side  of  die  tunnel.  The  winch  projected  out  from  the  body  of 
"  the  engine  its  entire  length  on  the  side  of  the  engine  on  which  he  stood. 
A  tackle  was  attached  to  one  of  the  ribs  of  the  form  for  holding 
cement  in  the  arch  of  the  tunnel,  and  from  this  a  hook  was  suspended 
on  the  end  of  a  steel  wire  cable  one-half  inch  in  diameter,  and  the 
hook  was  attached  to  the  top  of  a  car  in  such  manner  as  to  tilt  and 
dump  it  by  exerting  a  lifting  power  of  about  600  pounds.  This  steel 
cable  passed  through  the  tadde  only  a  few  feet  distant,  and  from  there 
towards  the  winch,  and  between  Uie  tackle  and  the  windi,  a  manilla 
rope  1  inch  in  diameter  was  attached  to  a  loop  in  the  end  of  the 
cable  and  it  passed  around  the  winch.  The  method  of  operation  was 
for  plaintiff  to  take  two  or  three  turns  of  the  rope  around  the  winch 
and  then  to  stand  with  his  right  side  toward  the  side  of  the  engine 
and  facing  the  front  of  the  engine,  so  that  he  would  be  lo<ddng  direct- 
ly at  or  over  the  winch  and  toward  &e  car  which  was  to  be  dumped, 
and  hold  the  slack  end  of  the  rope  and  signal  the  engineer,  who  was 
on  the  opposite  side  of  the  engine,  but  not  in  his  view,  to  apply  the 
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power,  and  it  was  his  duty  to  hold  the  rope  sufficiently  tight,  so  that 
the  friction  on  tiie  winch  incident  to  the  rope  having  been  wound 
around  it  would  prevent  the  rope  from  slipping  when  the  winch  re- 
volved. Thus,  when  the  power  was  applied,  the  winch  revolved  over 
toward  plaintiff,  winding  the  rope  over  the  top  of  it  from  the  tackle, 
and  unwinding  also  over  the  top  the  slack  end  which  he  was  holding, 
and  diis  he  took  up,  changing  die  position  of  his  hands,  and  keepii^  it 
taut,  and  maintaining  the  friction  until  the  car  was  dumped,  ^ich 
required  only  a  few  revolutions  of  the  winch.  The  testimony  of  the 
plaintiff  tends  to  show  that  the  winch  did  not  revolve  rapidly;  but 
there  is  other  testimony  tending  to  show  that  it  made  from  100  to 
160  revolutions  per  minute.  Although  the  fact  does  not  appear,  I  think 
it  highly  probable  that  the  full  power  would  not  be  applied  in  dump- 
ing cars. 

The  pl^ntiff  testified  in  substance  that  he  wound  the  rope  around 
the  winch  twice  and  then  stood  in  his  accustomed  place,  holding  the 
rope,  and  signaled  the  engineer  to  apply  the  power ;  that  shortly  after 
the  power  had  been  applied  the  steel  cable  reached  and  was  being 
wound  around  the  winch,  and  overlapped  the  coils  of  the  rope,  so  as 
to  bind  the  rope  and  prevent  it  from  unwinding,  and  that  this  resulted 
in  drawing  the  loose  end  of  the  rope  around  the  winch  on  the  under 
side,  pulling  it  away  from  htm  and  pulling  a  knot,  which  was  in  the 
rope  against  his  hand,  and  that  this  knocked  his  right  hand  to  his 
right  of  the  winch,  where  it  was  caught  and  crashed  between  the  rim 
of  the  winch  and  the  cogs  of  a  large  gearwheel  which  was  revolving 
on  an  axis  parallel  to  that  of  the  winch,  but  further  back  from  the 
front  of  the  winch,  and  in  such  position  that  the  cogs  just  cleared 
the  inner  end  of  the  winch,  so  that  about  1  inch  of  the  outer  surface 
of  the  cogwheel  was  directly  beyond  the  inner  rim  of  the  winch 
nearest  him. 

The  charge  of  n^Iigence  against  the  defendant,  which  was  HnaUy 
left  to  the  jury,  was  that  this  large  cogwheel  was  not  properly  guarded. 
There  were  other  charges  of  negligence  concerning  which  evidence  was 
offered.  One  of  these  was  that  the  rope  had  been  negligently  spliced, 
leaving  a  large  knot  therein  and  unraveled  ends,  in  which  plaintiff  had 
caught  his  thtmib  the  day  before,  and  that  he  had  notified  defendant's 
superintendent,  who  had  promised  to  repair  it.  After  the  court  charg- 
ed the  jury,  leaving  to  them  the  questions  of  defendant's  negligence 
with  respect  to  guarding  the  machine  and  with  respect  to  the  condi- 
tion of  the  rope,  the  attorney  for  the  plaintiff  consented  that  die  court 
withdraw  from  the  jury  the  consideration  of  the  chiirge  with  respect 
to  the  defective  condition  of  the  rope,  and  thereupon  the  court  with- 
drew that  question  from  the  jury.  The  defendant  claimed  that  the 
accident  was  caused,  either  through  the  plaintiff's  signaling  the  en- 
gineer to  apply  the  power  before  he  had  completed  winding  the  rope 
around  the  winch,  or  by  his  attempting  to  untwist  or  unbind  the  rope 
while  the  power  was  on.  A  fellow  employe  of  the  plaintiff,  called 
by  defendant,  flatiy  contradicted  tiie  plaintiff  with  respect  to  the  man- 
ner in  which  the  accident  occurred,  and  said  that  plaintiff  was  hold- 
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ing  the  rope  in  his  left  hand  and  with  his  right  was  attempting  to  fix 
the  rope,  which  was  twisted,  while  the  machinery  was  in  motion. 

The  plaintiff  in  his  complaint,  while  chargii^  the  defendant  with 
n^ligttice  in  failing  properly  to  guard  the  cc^wheel,  alleged : 

That  It  "carelessly  and  negligent^  ordered  and  directed  plaintiff  to  woi^ 
upon  said  machine,  and  to  engage  In  attaching  a  rope  to  the  drum  thereof,  and, 
while  plaintiff  was  engaged  In  performing  said  worh:,  defendant  carelessly 
and  negligently  caused  and  permitted  the  aforesaid  unguarded  gears  and 
cogs  to  be  revolved,  thereby  causing  plalntUTs  band  to  be  caught  and  caus- 
ing him  to  be  Injured." 

The  notice  of  claim  served  on  the  defendant  prior  to  the  commence- 
ment of  the  action  contained  a  charge  in  the  same  language.  An  af- 
fidavit made  by  plaintiff  and  used  on  an  application  for  an  order  to 
examine  the  machinery  contains  the  following: 

"And  while  attempting  to  place  a  rope  upon  or  around  the  drum  of  a  ma- 
chine used  by  defendant  In  connection  wltb  operating  its  cement  cars  In  said 
shaft  or  tun^I,  plalntUfa  hand  was  caused  to  be  can^it  In  the  gear  or  cogs  of 
said  maeWne." 

[1]  It  is  further  contended  on  the  part  of  the  appellant  that  if  the 
plaintiff's  hand  had  been  pulled  or  jerked  b^  tibe  sladc  end  of  the  rope 
windi^  around  the  windh,  as  he  claims,  it  would  have  been  pulled 
towards  the  tinder  side  of  tiie  winch,  and  not  thrown  over  and  be- 
yond the  upper  side,  as  he  testified.  The  upper  surface  of  the  winch 
xvas  revolving  towards  him,  and  the  uncontroverted  evidence  is  that, 
if  the  slack  end  of  the  rope  became  bound,  when  that  point  where  it 
was  bound  was  reached  in  the  process  of  unwinding,  the  slack  end 
would  be  drawn  away  from  the  plaintiff  underneath  the  winch  and 
wound  around  again.  It  is,  of  course,  possible  that  if  he  had  lost  his 
balance  his  hand  would  not  have  been  thrown  in  the  direction  of  the 
under  side  of  the  winch ;  but  he  does  not  claim  to  have  lost  his  bal- 
ance. The  evidence  shows  that  this  hoisting  machine  was  of  a  stand- 
ard make  and  of  a  kind  quite  extensively  used  in  such  work,  and  that 
it  had  a  guard  covering  the  top  of  the  large  cogwheel  and  extending 
down  to  within  about  4  inches  of  the  point  where  that  wheel  in.  its 
revolutions  passed  to  a  slight  extent  beyond  the  winch,  as  already 
stated. 

The  i^aintiff  testified  that  it  was  into  this  space,  between  the  end  of 
the  guard  and  the  inner  rim  of  the  winch,  that  his  hand  was  thrown 
and  caui^t  between  the  cogwheel  and  the  winch.  His  t^timony  fur- 
ther tends  to  show  Ihat,  if  the  guard  had  been  extended  on  to  cover 
the  cog  wheel  down  to  and  beyond  the  winch,  the  accident  would  not 
have  happened.  But  his  testimony  is  not  convincing  on  that  point, 
and  it  is  manifest  that  his  fingers,  if  not  his  hand,  might  have  been 
thrust  in  under  the  guard  if  it  had  extended  farther,  and  that  he  would 
have  thus  sustained  the  same  injury.  Perhaps  the  evidence  presented 
a  questim  of  fact  for  the  jury  as  to  whether  the  accident  would  have 
happened  if  the  guard  had  been  extended  farther,  and  whether  the 
defendant  was  negligent  in  not  properly  guarding  the  machine.  But 
on  those  points  we  are  of  opinion  that  the  verdict  is  clearly  against  the 
wei^t  of  evidence,  particularly  in  view  of  the  claim  made  by  the  plain- 
1B7N.T.S.— 24 
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tif£  in  his  notice  of  claim,  in  his  onnplaint,  and  in  his  affidavit,  to 
which  reference  has  been  made. 

[2]  We  are  also  of  opinion  that  the  court  erred  in  receiving  Ex- 
hibit 5,  which  purports  to  be  a  photograph  of  a  stationary  hoisting 
engine,  but  otherwise  somewhat  similar  to  the  engine  in  question,  and 
purporting  by  the  name  thereon  to  have  been  made  by  the  same  manu- 
facturer, which  shows  a  guard  rail  extending  around  the  large  cog- 
wheel and  down  behind  die  winch.  There  was  a  sharp  conflict  of 
evidence  offered  in  behdf  of  the  respective  jarties  as  to  whether  there 
was  any  hoisting  engine  in  general  use  which  had  a  longer  guard  rail 
or  one  extending  down  to  or  beyond  the  winch.  In  resolving  the  truth 
from  this  conflicting  evidence,  there  can  be  no  doubt  but  that  the  photo- 
graph had  great  weight  with  the  jury,  for  it  was  pointedly  alluded  to 
by  counsel  for  the  pUintiff  in  summing  up  and  was  referred  to  by  the 
court  in  the  charge.  No  foundation  was  laid  for  the  introduction  of 
this  exhibit.  Hiere  is  no  evidence  that  such  an  engine  was  ever  actu- 
ally manufactured  or  used. 

It  is  sought  to  justify  the  admission  of  this  exhibit  on  the  ground 
that  a  witness  called  by  the  defendant,  to  whom  it  was  shown  on  cross- 
examination,  in  answer  to  a  questicm  as  to  whether  it  represented  the 
type  of  machine  that  the  National  Hoisting  Company  sold,  answered, 
"Yes,  that  fairly  represents  their  machine but  the  witness  immedi- 
ately thereafter,  on  his  attention  being  drawn  to  the  guard,  testified 
that  he  never  saw  a  machine  with  such  a  guard,  and  subsequently  tes- 
tified &at  he  never  saw  a  machine  built  like  the  one  shown  in  t^e  pic- 
ture. The  effect  of  the  testimony  of  this  witness  was  that  the  picture 
showed  an  engine  similar  to  the  general  type  of  engines  manufactured 
by  the  National  Hoisting  Company,  but  not  with  respect  to  the  con- 
struction of  the  guard.  If  such  an  engine  was  in  use  anywhere,  plain- 
tiff should  have  proved  that  fact;  but  no  attempt  to  do  so  was  made, 
save  by  asking  several  other  witnesses,  called  by  defendant,  all  of 
whom  denied  ever  having  seen  an  engine  so  gtiarded.  This  evidence 
was,  in  the  circumstances,  I  think,  most  prejudicial,  and  there  can  be 
little  doubt  but  that  the  jury  was  prejudiced  by  the  other  charges  and 
evidence  of  negligence  which  the  plaintiff  at  the  last  abandoned,  and 
by  further  evidence,  the  door  for  which  was  perhaps  opened,  tending 
to  show  that  the  defendant,  immediately  after  the  accident,  drilled 
holes  in  the  guard  over  the  cogwheel  and  attached  an  extension  thereto. 

It  follows,  therefore,  that  the  judgment  and  order  should  be  re- 
versed, and  new  trial  granted,  with  costs  to  appellant  to  abide  the 
event. 


CLARKE,  P.  J.,  and  McLAUGHUN  and  SMITH,  JJ.,  concur. 
DOWLING,  J.,  dissents. 
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L  COKPOBATIONB  «S>411 — ^INDEBTEDNESS — ^PATVEITT  TO  PA-BTNEK. 

Where  plalntlflf  corporation,  eogaged  In  a  tailoring  bni^ness,  made 
fnilts  for  defendant,  who  did  not  know  that  It  was  a  corporation,  his  pay- 
ment on  account  to  one  of  those  Interested  In  the  business,  wImmd  he 
'iupp<ffied  to  be  a  partner,  was  a  sufficient  payment 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  SS  1650-1663 ; 
Dec  Dig.  «=»4U.] 

2.  Pabtnebshif  ^S3l43 — Indebibdhebs  to  Paktitbbshif — ^Patmkni. 

Paynaeut  of  a  personal  debt  of  one  partner  cannot  be  set  <tfC  t^lnst  a 
debt  due  to  the  partnership. 

[Ed.  Note.— For  other  .cases,  see  Partnersblp,  Gent  Dig.  H  22&-232^ 
233% ;  Dec  Dig.  1^143.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  the  Feldman-Swarris  Company,  Incorporated,  against 
Julius  Caesar  Orefice.  From  a  juc^ment  in  favor  of  defendant,  after 
trial  by  a  court  without  a  jury,  plaintiff  appeals.  Modified  and  affirmed 
on  condition. 

Argiied  January  term,  1916.  before  GUY,  BIJUR,  and  GAVE- 
GAN.  JJ. 

L.  E.  Schlechter,  of  New  York  City,  for  appellant. 
Alphonsus  A.  Brugnoli,  of  New  York  City,  for  respondent 

PER  CURIAM.  [1]  The  plaintiff  is  a  corporation  engaged  in  the 
business  of  merchant  tailoring.  Its  treasurer,  Feldman,  testified  that 
it  made  and  delivered  two  suits  of  clothes  to  defendant  at  the  agreed 
price  of  $25  for  each  suit  He  admitted  that  $20  had  been  paid  on 
account  The  defense  was  payment.  The  defendant  testified  that  he 
was  introduced  to  Feldman  by  one  Swarris,  a  personal  friend  and 
brother  lodge  member ;  that  he  knew  that  Feldman  and  Swarris  were 
partners  in  the  tailoring  business,  but  that  he  did  not  know  that  plain- 
tiff was  a  corporation ;  that  he  paid  Swarris  $25  on  one  occasion,  ^20 
on  another,  and  at  Swarris'  request  paid  the  latter's  lodge  dues  of 
$6.25.  In  die  absence  of  notice  to  defendant,  or  knowledge  on  his 
part  that  plaintiff  was  a  corporation,  payment  to  Swarris  was  sufficient 
[2]  The  judgment,  however,  involves  a  finding  of  payment  in  full; 
but,  at  best,  the  testimony  only  makes  out  a  payment  of  $45,  since  the 
lodge  dues  were  manifestly  a  personal  debt  of  one  partner,  payment 
of  which  caxmot  be  set  on  against  a  debt  due  the  partnership.  30 


The  judgment  must  therefore  be  reversed,  and  a  new  trial  ordered, 
with  $30  costs  to  the  ai^^llant  to  abide  tiie  event,  unless  the  defendant 
will  stipulate  that  judgment  may  be  entered  in  plaintifT's  favor  for  the 
sum  of  $5  and  appropriate  costs  in  the  court  below,  in  which  event 
the  judgment,  so  modified,  will  be  affirmed,  without  costs  of  this  ap- 
peal. 

•s»For  oUmt  oaaM  sm  mim  toM«  4  KST-NUHBBR  1b  all  Kar-MnmlMrad  DliMts  4  IndaiM 
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HTLTIBN  COBF.  T.  N.  PASSICAN  &  SON.  Inc..  et  al. 


(Supreme  Court,  AM>^ate  Dlrlslon.  Flrtt  D^rtment   February  U,  191&) 

HOBTOAOE8  «=s»468 — F0BB0U)8OBB— BnmVKBSHZX^PBEaEBVATION  OS*  PBOPCB" 
TT  AND  BKHTB. 

In  the  absence  of  any  statutory  provision  tberefor,  a  mechanic's  lienor 
bas  no  standing  to  ask  to  have  the  rents  impounded,  and  hence,  where 
there  was  no  allegation  of  waste,  f  raadulent  removal  of  property,  or  other 
grounds  vpra  yrbidb  a  court  of  equity  might  be  moved  to  appoint  a  reoelv* 
er  for  the  preservation  of  the  property  subject  to  the  lien  pending  a 
mortgage  foreciosox^  an  order  axqpitodng  a  recelTer  ot  the  rents  and 
profits  on  motion  of  the  lienor  will  be  rerersed. 

[Ed.  Not&— For  other  cases,  see  Mortgages,  Cent  Die.  H  1874,  137B; 
Dea  Dig.  ^s>468.] 

Appeal  from  Special  Tenn,  New  York  County. 

Action  by  the  Mylvirn  Corporation  to  foreclose  a  third  mortgage, 
in  which  N.  Passman  &  Son,  Incorporated,  mechanic's  lienor,  was  im- 
pleaded with  others.  From  an  order  granting  defendant  lienor's  mo- 
tion for  the  appointment  of  a  receiver  of  rents,  etc,  pending  the  ac- 
tion, the  plaintiff  appeals.   Reversed,  and  motion  denied. 


Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  LAUGHLIN, 
SCOTT,  and  PAGE,  JJ. 


Arthur  Knox,  of  New  York  City,  for  appellant 
Alexander  Pfeiffer,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  action  is  to  foreclose  A  third  mortgage.  The 
plaintiff  is  a  mortgagee  in  possession  and  is  collecting  the  rents  un- 
der the  terms  of  its  mortgage  and  under  an  assignment  of  rents.  The 
defendant,  N.  Passman  &  Son,  Incorporated,  have  a  mechanic's  lien 
upon  the  premises.  An  order  appointing  a  receiver  of  the  rents,  is- 
sues, and  profits  of  the  premises  has  been  granted  upon  the  motion 
of  the  defendant  lienor. 

In  the  absence  of  some  statutory  provision  therefor,  a  mechanic's 
lienor  has  no  standing  to  ask  to  have  the  rents  impounded.  There  is 
no  allegation  of  waste,  fraudulent  removal  of  property,  or  other 
grounds  upon  which  a  court  of  equity  might'  be  moved  to  appoint  a 
receiver  for  the  preservation  of  the  property  pending  suit. 

^e  order  should  be  reversed,  wim  $10  costs  and  disbursements, 
and  the  motion  denied,  with  $10  costs. 

45>Forothw  oam  am  mom  topio  *  KBT-NUUBBR  In  all  K«r-Ntunb«rad  DlSMto  *  IndoM 
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(Ooort  o£  <a«D0al  Sesdoiw,  New  York  Oonaty.   Deesmber  13.  1915:) 

MnmOIFAI.  COBFOBATIOKS  «S»64<>-— STBXRTft— TsAniC. 

In  a  inroaecatton  lor  Tlolattng  an  ordinance  of  the  dty  ot  New  York, 
declaring  that  no  vehicle  shall  be  allowed  to  remain  npon  any  street 
BO  as  to  willfully  Abstrnct  traffic,  cTldence  Tield  to  warrant  a  conviction 
showing  that  accused  willfully  obstructed  traffic 

{Ed.  Note. — For  other  cases,  see  Municipal  Oorporatl(nis,  Gent  Dig.  | 
1410 :  Dec.  Dig.  «=9640.] 

Peter  F.  Zecolla  was  convicted  of  obstructing  traffic,  and  he  af^eals. 
Affirmed. 

Norman  &  Churdi,  of  New  York  City,  for  appellant. 
Charles  Albert  Perkins,  Dist.  Atty.,  of  New  York  City,  for  the  Peo- 


WADHAMS,  J.  The  defendant  was  found  guilty  of  obstructing 
traffic,  and  fined.  It  appears  that  the  defendant  worked  for  a  corpora- 
tion which  rented  automobiles,  having  an  office  at  No.  1 50  West  Forty- 
Fourth  street,  and  a  garage  on  Forty-Ninth  street,  in  the  city  of  New 
York;  that  cars  came  upon  telephone  call  from  the  garage  to  the 
office  in  Forty-Fourth  street  to  obtaui  instructicms,  and  stood  there 
until  such  instructims  were  given.  On  the  day  in  questicm  the  de- 
fendant's car  was  standing  in  front  of  the  office,  and  the  defendant 
was  on  the  stoop  in  his  shirt  sleeves.  According  to  the  testimony  of 
the  officers,  the  car  was  standing  there  half  an  hour;  according  to 
the  testimony  of  the  defendant's  witnesses,  the  time  is  variously  stated 
as  5,  10,  and  15  minutes.  A  second  car  belonging  to  the  same  com- 
pany arrived  after  the  defendant,  and  the  chauffeur  of  the  second 
car  stated  that  he  arrived  at  4:20  p.  m.,  and  Mr.  Hunt,  the  president 
of  the  company  employing  the  defendant,  testified  that  the  summons 
was  served  at  4:40  p.  m.  While  the  cars  were  standing  in  front  of 
the  office,  the  traffic  was  blocked  in  such  manner  as  to  interfere  with 
trie  passage  of  vehicles,  including  a  hospital  ambulance. 

The  ordinance  with  respect  to  obstructing  traffic  provides : 

"No  vehicle  shall  be  allowed  to  remain  upon  or  be  driven  throngb  any 
street  so  as  willfully  to  blockade  or  obstruct  the  traffic  of  that  street**  Oode  (tf 
Ordinances  of  City  of  New  York,  c.  24,  art    f  11,  subd.  IS. 

The  defendant  contends  that  it  was  not  shown  ttiat  be  willfully 
blockaded  or  obstructed  traffic.  There  is  evidence  from  which  it  may 
fully  be  inferred  that  tlie  defendant  willfully  committed  the  offense. 
It  appears  that  the  president  of  the  company  employing  the  defendant 
and  others  engaged  in  the  same  business  had  been  warned  by  the  police, 
and  when  the  defendant  was  asked  if  he  was  in  charge  of  the  automo- 
bile in  question  he  said,  "Yes,"  and  then  went  into  the  office,  and 
came  back  with  the  president  of  the  company,  and  told  die  officer 
that  he  just  pulled  in  to  get  a  call,  saying: 

"This  iB  our  office  and  we  are  permitted  to  stand  here  In  front  of  this 

office." 
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The  officer  served  the  summons  on  the  defendant,  and  also  on  Mr. 
Hunt,  who  testified  that  he  then  said  to  the  officer : 

"Yon  got  me  wrong  this  time.   I  bare  not  been  here  Icng  enongh  tor  you 

to  come  around  and  hand  me  a  summons." 

The  driver  of  the  second  car  testified  that  his  car  "was  not  there 
over  15  minutes  at  the  most,"  and  in  reply  to  the  officer's  inquiry  as 
to  who  was  the  owner  of  his  car  said : 

"I  told  him,  Mr.  Hunt,  ae  I  understood  thnre  was  to  be  some  tronble  over 
the  cars  standing  In  front  of  the  door,  and  I  did  not  want  to  be  In  It,  so  Z 
told  Hr.  Hunt  to  attend  to  it" 

From  the  evidence  it  is  apparent  that  the  defendant,  pursuant  to  a 
method  of  conducting  business,  predetermined  by  the  company  which 
employed  him,  allowed  the  vehicle  in  his  charge  to  remain  in  Forty- 
Fourth  street  so  as  to  willfully  blockade  and  obstruct  traffic 

Judgment  affirmed. 


(SnrrogateVi  Court,  Jefferson  Gonnty.   Febrnaiy  ^  19UI.)  - 

1.  EXBCUTOBS  AND  ADMINISTBATOBS  «B>S&— BXTOCATIOir  OW  IjRTBBS— AlXOW- 

AKCB  OF  Expenses — Statute. 

Under  Code  Olv.  Proa  S§  2555,  2753,  providing  that  revocation  of  an 
administrator's  letters  does  not  affect  the  validity  of  any  act,  within  the 
power  c<Hiferred  by  law  opon  him,  done  before  service  of  the  citation  where 
the  other  party  acted  In  good  faith,  or  done  after  service,  before  entry  of 
the  decree,  where  bis  powers  with  respect  thereto  were  not  suspraided  by 
tbe  service  and  he  Is  not  liable  for  such  an  act  done  in  good  faith,  and 
that,  upon  settlement  of  an  administrator's  accounts,  the  surrogate  most 
allow  him  his  Just,  reasonable,  and  necessary  expenses  actually  paid  by 
him,  where  the  letters  of  an  administrator  were  revoked,  his  act,  prior  to 
revocation,  In  paying  an  attorney's  fee  for  services  in  an  action  against 
a  railroad  to  recover  for  death  of  his  decedent,  was  not  open,  on  settle- 
ment of  his  accounts,  to  the  objections  that  he  had  no  authority  or  legal 
warrant  to  make  the  payment,  that  he  was  not  the  1^1  administrator, 
that  he  could  not  bind  the  estate  for  services  of  counsel,  and  that  be 
was  personally  liable  for  the  services. 

[Ed.  Note. — For  other  cases,  see  Hxecntors  and  Administrators,  Gait 
Dig.  §S  227-262;  Dec.  Dig.  «=»36.] 

2.  Attobnbt  akd  Oubht  «B3l47— CoiEFiNBATioiT— OoimAor— Statdtb. 

Under  Code  C3v.  Proc.  i  66,  E»vviding  that  tbe  compensation  of  an  at- 
torney is  governed  by  agreement,  express  or  Implied,  unrestrained  by 
law,  where  attorneys  rendered  services  to  the  administrator  of  a  de- 
ceased Italian  in  suing  a  railroad  for  the  death  pursuant  to  a  general 
contract  between  the  administrator,  the  Italian  consular  agent,  and  bis 
attorney,  applicable  to  all  cases  arising  In  the  agent's  Jurisdiction  In 
which  he  should  receive  letters  of  admlniatratlon  ui>on  the  estates  of  de^ 
ceased  Italians,  whereby  the  agreed  fee  was  40  per  cwt.  of  the  damages 
recovered,  such  a  fee  was  not  excessive,  in  the  absence  of  fraud  or  impn^ 
er  or  undue  advantage  taken  of  the  consular  agent  as  administrator. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  |  351 ; 
Dec.  Dig.  4=»147.1 
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3.  BviDKnos  <5=>523 — BrECuroBa  and  Admini8TBa.tob8  <9=>50Q — Expsbt  Evi- 

dence— Value  of  Legal  Sbbticbs. 

In  proceedings  for  final  judicial  settlement  of  an  account  as  an  admin- 
istrator, expert  opinion  testimony  of  members  of  the  bar  that  an  attor- 
ney's fee,  paid  by  the  administrator  for  services  in  prosecuting  an  action 
against  a  railroad  for  decedent's  death,  was  excessive,  was  competent, 
where  the  attorney's  claim  for  the  fees  was  on  a  qnantiim  meruit,  but  it 
would  be  otherwise  where  the  fees  are  hased  <m  an  ezpron  contract 

[For  other  cases,  see  Bvldence,  Gent  TAg.  S  2831 ;  Dec.  Diff.  ^523 ; 
Executors  and  Administrators,  Cent.  Dig.  8S  2169-2177;  Dec.  Dig.  «^506.1 

4.  ExaomoBS  avd  Adhikistbatoss  «s»206 — Final  Distribtttion — Statutbb. 

Where  the  estate  is  ready  for  final  settlement  and  distribution  on  settle- 
ment of  the  proceedings  of  an  administrator  whose  letters  have  been  re- 
voked, the  distrlbntlDn  will  be  made  at  the  same  tim^  as  auUiorised  by 
Code  Oir.  Proc  M  2565,  2734,  in  aecordanoe  with  section  27%. 

[Ed.  Note. — ^For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  §S  118B-118B;  Dea  Dig.  «S9296.} 

In  the  matter  of  the  estate  of  Carmine  D'Adamo,  deceased.  On  pe- 
tition by  Germane  P.  Baccelli  for  final  judicial  settlement  of  his  pro- 
ceedings as  administrator.  Decree  ordered  in  accordance  with  the 
o^nion. 

See,  also,  159  App.  Div.  40,  144  N.  Y.  Supp.  429. 

Letters  at  adminlstxatlon  issued  upon  the  estate  of  above-named  decedent 
to  Germano  P.  BaccelU,  Italian  consular  agent,  on  or  about  December  12, 1912, 
were  revoked  by  order  of  the  surrogate  dated  July  28,  1914  (pursuant  to  deci- 
sion of  Court  of  Appeals  In  Re  D'Adamo,  reported  212  N.  Y.  214,  106  N.  B. 
81,  Ii.  R.  A.  1919D,  373).  and  letters  of  administration  were  Issued  on  that 
day  to  Giovanni  D'Adamo  and  Fred  W.  Mayhew.  On  the  1st  day  of  October, 
1914,  the  said  BaccelU  filed  his  account  and  petition  for  final  judicial  settle- 
ment of  his  proceedings  as  such  administrator,  and  thereupon  a  citation  was 
issued,  directed  to  the  widow  and  daughter  of  decedent,  residing  in  Italy, 
the  consul  general  of  Italy,  and  the  new  administrators,  reciniring  them  to 
attend  such  settlement  on  the  4th  day  of  November,  1914. 

The  account  as  filed  shows  tlutt  the  administrator,  BacoelU,  received  on 
June  9,  1918,  the  sum  «C  $1,800  In  settlement  of  an  action  brou^t  by  him 
against  the  New  Tork  Central  &  Hudson  River  Railroad  Company ;  that  he 
had  paid  Countryman,  NelUs,  Du  Bols  &  McDermott,  his  attorneys,  for  legal 
services  in  Investigating  facts  relative  to  death  of  deceased,  bringing  action, 
and  negotiating  a  settlement  of  same,  $719.19,  and  $2.02  disbursements  In  the 
action,  $1.48  other  necessary  disbursements,  and  $78  funeral  expenses,  amount- 
ing in  all  to  $800.69,  leaving  a  balance  for  distribution  of  $999.31.  Later  upon 
the  hearing  the  account  was  amended  by  adding  two  Items  of  interest,  amount- 
ing to  $40^81,  makli^  the  total  amount  for  distribution,  $1,041.12. 

The  new  administrators  filed  objections  to  the  account  as  to  the  item  paid 
for  attomey'B  fees  upon  the  ground:  (a)  That  said  BaccelU  had  no  authority  or 
warrant  ct  law  to  make  such  payment ;  (b)  that  said  BacoelU  was  not  the  le- 
gal administrator;  (c)  that  said  payment  was  excessive;  (d)  that  said 
Baccelli  could  not  legally  bind  the  estate  for  services  of  counsel;  (e)  that 
Baccelli  is  personally  liable  for  the  value  of  the  services  rendered  him  by  his 
attorney. 

Other  Items  were  objected  to,  but  the  above  are  the  only  objections  urged 
upon  the  trial,  which  was  had  in  February,  1915.  case  has  only  recently 
been  submitted  and  briefs  filed. 

Countryman,  Nellis,  Du  Bois  &  McDermott,  of  Albany  (F.  B.  Pitdxer* 
of  Watertown,  of  counsel),  for  administrator  Baccelli. 
Gilbert  S.  Woolworth,  of  Watertown,  for  administrators  Mayhew 

and  another. 

D.  M.  Cosgrove,  of  Watertown,  special  guardian,  etc. 
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ATWELL,  S.  [1]  All  o£  the  objections  raised,  except  the  one  (c) 
that  the  payment  of  attorney's  fees  was  excessive,  are  sufiiciently  an- 
swered by  the  provisicms  of  the  Code,  §  2555  and  §  2753.  The  former 
provides  that: 

"The  rerocatlon  does  not  affect  the  validity  of  any  act,  within  the  powers 
conferred  by  law  npon  the  administrator,  •  •  •  done  by  him  before  the 
service  of  the  citation,  where  the  other  party  acted  in  good  faith,  or  done 
after  the  service  of  the  citation,  and  before  entry  of  the  decree,  where  his 
powers  with  respect  thereto  were  not  suspended  by  service  of  the  citation, 
*   *   *   and  he  is  not  liable  for  snch  an  act  done  by  him  In  good  faith." 

The  latter  section  provides  that  tipon  the  settlement  of  the  accounts 
of  an  administrator  "the  surrogate  must  allow  to  him  his  just,  rea- 
sonable, and  necessary  expenses  actually  paid  by  him."  No  allegation 
of  bad  faith  or  lack  of  good  faith  is  made. 

[2]  There  remains,  Aen,  only  the  question  raised  by  the  objection 
that  the  amount  p^d  for  attorney's  services  was  excessive.  Upon  the 
trial  evidence  was  given  upon  the  theory  that  the  administrator  could 
only  be  allowed  for  the  value  of  the  services  rendered  by  the  attorneys 
upon  a  quantum  meruit,  and  expert  witnesses  were  called,  who  testified 
in  answer  to  hypothetical  questions  as  to  the  value  of  such  services. 
This  seems  to  have  been  an  erroneous  theory,  as  the  services  were 
rendered  pursuant  to  a  general  contract  existing  between  the  consular  . 
agent  and  his  attorney,  made  in  1911,  api^icable  to  all  cases  arising  in 
his  jurisdiction,  in  which  he  should  receive  letters  of  administration 
upon  the  estates  of  deceased  Italian  subjects.  Morehouse  v.  Brook- 
lyn H.  R.  Co.,  123  App.  Div.  680,  108  N.  Y.  Supp.  152,  affirmed  195 
N.  Y.  537, 88  N.  E.1126. 

The  contract  was  proven  by  correspondence  between  the  consular 
agent,  Baccelli,  and  his  attorneys,  covering  a  period  between  May  18 
and  October  11,  1911.  These  letters  show  that  the  compensation  agreed 
upon  should  be  40  per  cent,  of  the  damages  recovered,  either  after 
trial  or  upon  settlement.  The  letters  comprising  such  correspondence 
were  stipulated  into  the  case  by  counsel  by  stipiUiation  dated  December 


"Tbe  statute  exiHressly  permits  an  attom^  to  r^rolate  the  amonnt  of  his 
compensation  by  contract  with  his  cllrat,  wMch  is  onreatralned  and  unlimited 
by  law,  and  snch  an  agreenient  cannot  be  interfered  with  and  held  illegal 
until  the  question  has  been  fully  and  fairly  Investigated  and  the  facta  rdating 

to  the  transaction  plainly  established  by  a  trial.  The  statute  conferred  upon 
the  parties  the  right  to  make  the  contract,  and  conferred  upcm  the  court  do 
authority  to  make  it  for  them.  If,  however,  upon  a  proper  examination  of  the 
appellant's  claim,  it  should  be  found  that  the  agreemrat  between  himself  and 
bis  client  was  induced  by  fraud,  or  that  the  compensation  provided  for  was  so 
excessive  as  to  evince  a  purpose  to  obtain  Improper  or  undue  advantage,  tbe 
court  may  correct  any  such  abuse."  Matter  of  MtzslmocB,  174  N.  Y.  16,  66  N. 


This  rule  has  been  uf^eld  in  the  following  cases,  where  contracts 
upon  a  contingent  basis  have  been  involved :   Morehouse  v.  Bnxrftlyn 

H.  R,  Co.,  185  N.  Y.  520,  78  N.  E.  179,  7  Ann.  Gas.  377;  Ransom 
V.  Ransom,  147  App.  Div.  835,  133  N.  Y.  Supp.  173;  Morehouse  v. 
Brooklyn  H.  R.  Co.,  123  App.  Div.  680,  106  N.  Y.  Supp.  152  (2nd 
trial);  Ransom  v.  Cutting,  112  App.  Div.  150,  98  N.  Y.  Supp.  282,  af- 


22,  1915. 


B.  654. 
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firmed  188  N.  Y.  447,  81  N.  E.  324;  Weeks  v.  Gattell,  12S  App.  Div. 
402,  109  N.  Y.  Supp.  977;  Murray  v.  Waring  Hat  Mfg.  Co.,  142  App. 
Div.  514,  127  N.  Y.  Supp.  78. 

The  contestant  introduced  no  proof,  and  there  is  no  evidence  that 
there  was  any  fraud,  or  improper  or  undue  advantage  taken  of  the 
administrator.  Unless  there  is  evidence  of  fraud,  or  undue  advantage 
taken  of  tiie  administrator,  the  court  cannot,  under  the  doctrine  laid 
down  by  tiie  Court  of  Appeals  in  Matter  of  Pitzsimons,  supra,  alter 
or  diazige  the  contract 

[3]  The  only  evidence  offered  by  the  contestant  was  the  expert 
opinion  of  certain  members  of  the  bar  that  such  charge  was  excessive. 
That  evidence  would  be  proper  and  competent  if  the  claim  for  the  fees 
was  based  upon  quantum  meruit  theory.  The  rights  of  the  attor- 
neys in  the  case  are  based  on  an  express  contract.  In  the  language  of 
Morehouse  v.  Brooklyn  H.  R.  Co.,  123  App.  Div.  680, 108  N.  Y.  Supp. 
152^  on  the  new  trial  ordered  by  the  Court  of  Appeals : 

"All  of  the  testimony  offered  by  the  defendant  consisted  of  a  hypothetical 
question  to  a  leader  of  our  bar,  which  did  not  embrace  all  of  the  services  de- 
tailed by  tlie  lAalntifC,  and  which  asked  merely  for  the  valne  of  the  services 
described  therein.  One  very  properly  may  demand  a  larger  compensatlcm  If 
It  Is  to  be  contlngmt,  not  certain.  We  would  not  be  Justified  to  disturb  the 
finding  of  fact  [tAtixtg  cases].  The  client  did  not  discharge  his  attorney  dnr- 
li^  the  litigation,  so  as  to  relegate  the  attorney  to  quantum  meruit" 

Along  the  same  line  the  court,  in  Werner  v.  Knowlton,  107  App. 
Div.  158,  94  N.  Y.  Supp.  1054,  an  action  to  recover  for  value  of  pro- 
fessional services  fixed  by  express  contract,  said : 

"We  do  not  think  that  an  attorney,  who  expressly  fixes  the  rate  of  com- 
pensatUm  with  a  client,  In  ttie  absence  of  some  evldenoe  of  teind  or  overreach- 
ing, Is  compelled  to  antanlt  the  validly  and  binding  force  of  his  agreement 
to  any  each  test  as  this  [on  the  basis  of  quantum  meruit].  Section  66  of  the 
Code  of  Civil  Procedure  expressly  provides  that  the  conqpensatlon  of  an  at- 
torney or  coonselor  for  his  services  Is  governed  by  agreement,  express  or  Im- 
plied, which  Is  not  restrained  by  law.'  If  the  contention  of  the  counsel  for 
tbe  appellant  upon  the  facts  as  developed  In  this  case  is  correct,  it  would  be 
entirely  useless  for  an  attorney  to  make  an  agreement  fixing  his  compensation. 
Any  agreement  which  he  and  his  client  might  make,  fixing  for  the  protection 
of  both  the  value  of  the  services  to  be  rendered,  would  always  be  subject  to 
revision  and  modification  by  a  court  or  jury,  which  might  mtertaln  a  different 
idea  ot  values." 

In  view  of  these  authorities,  and  vtpoa  the  proofs  herein  it  seems 
to  me  the  amount  paid  by  the  administrator,  or  tx>  his  attorneys,  mtist 
be  allowed,  and  objections  thereto  overruled. 

[4]  It  appearii^  that  the  estate  is  ready  for  final  settlement  and 
distribution,  I  can  see  no  reason  why  such  distribution  should  not  be 
made  at  the  same  time,  as  authorized  by  sections  2555  and  2734,  in 
accdrdance  with  section  2725  of  the  Code  of  Civil  Procedine.  Hie' 
decree  may  therefore  provide  for  distribution  to  the  next  of  kin,  after 
deducting  the  expense  of  the  accounting  as  follows:  To  Grazia  Pas- 
oncchi  D'Adamo,  widow,  one-third ;  Chiara  D'Adamo,  daughter,  two- 
thirds  thereof.  These  parties  being  Italian  subjects  residing  in  Italy, 
their  respective  shares  may  be  paid  over  to  G.  Fara  Forni,  consul 
general  of  kingdom  of  Italy,  residing  in  New  York  Ci^,  for  them. 
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Matter  of  Tartaglio,  12  Misc.  Rep.  245,  33  N.  Y.  Supp.  1121;  Mat- 
ter of  Davenport.  43  Misc.  Rep.  573,  89  N.  Y.  Supp.  537. 
Decree  ordered  accordingly. 


In  re  KIRTLAND'S  ESTATE. 


(Sarrogate's  Court,  New  York  County.    Febraaiy  iS,  1919.) 

1.  Taxation  ^=>886% — Tbaitstbr  Taxes — luFosmoH. 

Where  tbe  decedent  stood  In  the  mutuaUy  acknowledged  relation  at 
parent  to  a  legatee,  treating  and  introducing  sucb  legatee  as  her  daughter, 
the  legacy  was  taxable  under  Tax  Law  (Consol.  Laws,  c.  6(9  I  221a,  added 
by  Laws  1911,  c.  732,  at  the  rate  €i  1  per  cent 

[Ed.  Note. — ^For  otlier  cases,  see  luxation,  Dec.  IMg.  «5»886^.] 

2.  Taxation  <8=>895 — Tbansfeb  Taxes — Appbamal. 

In  assessing  transfer  taxes  upon  the  property  of  a  nonresident  decedent, 
the  appraiser  should  deduct  from  the  assets  In  the  state  the  propordou 
of  debts  and  administration  expenses  In  a  foreign  state  which  the  local 
assets  bore  to  the  entire  assets  of  the  estate. 

[Ed.  Note.— For  oOier  cases,  see  Taxation,  Gent.  Z>lg.  {|  1714-1721 ;  Dec: 
Dig.  ®=»895.] 

In  the  matter  of  the  imposition  of  transfer  taxes  upon  the  estate  of 
Anna  T.  £.  Kirtland,  deceased.  Appraiser's  report  remitted  for  cor^ 
rection. 

Moi^n,  Morgan  &  Carr,  of  New  York  City  (Reid  L.  Carr,  of  New 
York  City,  of  counsel),  for  executor. 

Manley  &  Grand,  of  New  York  City,  for  beneficiary. 

J.  T.  Durham,  of  New  York  City  (A.  O.  Briggs,  of  Kockaway  Beach, 
of  cotmsel),  for  state  comptroller. 


FOWLER,  S.  The  transfer  tax  appraiser  reported  that  Anna 
Hunloke  Manley,  a  legatee  under  the  will  of  the  decedent,  was  the 
grandniece  of  the  decedent,  and  the  order  entered  upon  his  report 
assessed  a  tax  upon  her  legacy  at  the  rate  of  5  per  cent.  The  execu- 
tor and  trustee  has  appeawd  from  the  order,  and  contends  that  the 
decedent  stood  in  Hhe  muttnlly  acknowledge]  relation  of  parent  to 
Anna  Hunloke  Manley  for  more  than  10  years  immediately  prior  to 
her  death,  within  the  meaning  of  that  phrase  in  section  221a  of  the 
Tax  Law,  and  that  therefore  the  value  of  her  legacy  should  be  taxed 
at  the  rate  of  1  per  cent. 

[1]  The  evidence  adduced  before  the  appraiser  shows  that  the  de- 
cedent had  her  domicile  in  New  Jersey  and  died  on  the  23d  day  of 
October,  1912 ;  that  Anna  Hunloke  Manley  was  her  grandniece,  and 
that  she  came  to  live  with  the  decedent  when  she  was  less  than  2  years 
of  age;  that  she  was  clothed,  supported,  and  educated  by  the  decedent; 
that  she  continued  to  live  in  the  home  of  the  decedent  until  she  was 
married;  that  the  decedent  frequently  introduced  her  to  strangers  as 
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her  daughter,  and  addressed  her  as  "daughter"  orally,  as  well  as  in 
written  communications.  From  all  the  evidence  taken  before  the  ap- 
praiser I  find  that  the  decedent  stood  in  the  mutually  acknowledged 
relation  of  parent  to  Anna  Hunloke  Manley;  that  this  relationship 
commenced  before  her  fifteenth  birthday  and  was  continuous  for  more 
than  10  years  thereafter,  and  that  it  continued  tmtil  the  death  of  the 
decedent  Matter  of  Davis,  184  N.  Y.  299,  77  N.  E.  259.  Her  legacy, 
therefore,  is  taxable  at  the  rate  of  1  per  cent. 

[2]  The  executor  and  trustee  also  appeals  from  the  order  fixing  tax 
upon  the  ground  that  the  appraiser  refused  to  deduct  from  the  assets 
in  this  state  the  proportion  of  debts  and  administration  expenses  in 
New  Jersey  which  the  New  York  assets  bore  to  the  entire  assets  of  the 
estate.  The  appraiser  merely  deducted  from  the  New  York  assets 
the  expenses  of  administration  and  commissions  allowed  by  the  laws 
of  this  state.  He  should  also  have  deducted  the  proportion  of  the  debts 
due  to  nonresidents,  and  administraticm  expenses  incurred  in  the  state 
of  decedent's  domicile,  which  the  net  New  York  assets  bore  to  the 
entire  assets  of  the  estate  wherever  situated.  Matter  of  Porter,  67 
Misc.  Rep.  19,  124  N.  Y.  Supp.  676,  affirmed  148  App.  Div.  896,  132 
N.  Y.  Supp.  1143. 

The  order  fixii^  tax  will  be  reversed,  and  the  appraiser's  report 
remitted  to  him  for  correction  as  indicated. 


In  re  TItLINGHAST'S  BSTATR 

(Snrr^ate.'s  Court,  New  York  Oonnt?.   February  18,  1016.) 

1,  Taxation  «s>8S6— Tbanbfeb  Taxes — ^Assbssubht. 

Transfer  taxes  may  be  presently  Imposed  on  property  over  which  a 
legatee  has  a  contingent  power  of  disposal. 

[Ed.  Note.— EV)r  oUier  cases,  see  Taxatbxi,  Geot.  Dig.  %%  1706,  1707; 
Dec.  Dig.  «s>S8G.] 

2  Taxation  «=9878— TBAnsBss  Taxes— biFouiioiT. 

Where  a  testator  left  property  to  one  for  lUb  wltb  power  of  appoint* 
oient,  the  life  tenant  having  exercised  the  power  ot  appointment,  the  iwop* 
erty  passing  Is  taxable  for  transfer  pmposes  as  part  of  ber  estate. 

[Ed.  Note.— For  other  eases,  see  Taxation,  Gent  Dig.  U  1700,  1701; 

Dec  Dig.  «=»878.] 

8,  Taxation  «»904— Transfee  Taxes— Iufostfion. 

Where  transfer  taxes  were  Imposed  on  property  over  which  a  life 
tenant  was  given  a  power  of  appointment,  and  the  life  tenant  died  ex- 
ercising the  power,  Tax  Law  (Consol.  Laws,  c  60)  |  230,  declaring  that, 
where  the  property  or  any  part  is  transferred  to  a  person  or  corporation 
exonpt  from  taxatl^  or  to  any  person  taxable  at  a  rate  less  than  the 
rate  Imposed,  sudi  person  or  corporation  shall  be  entitled  to  a  return 
of  so  mndi  of  the  tax  Imposed  and  paid  as  is  the  difference  between  the 
amount  paid  and  the  amount  which  should  have  been  paid,  has  no  appli- 
cation, though,  as  transfer  taxes  should  have  been  imposed,  on  the  theory 
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that  tbe  pnqterty  passed  nader  Ute  legatees  at^xdntmait,  and  not  the 
vill  of  the  decedent,  the  flrat  taxes  were  nnantborized. 
[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig,  1  1727;  Dec  Dig. 

4.  Taxation  ^»904 — Transisb  Taxes — ^iMPOsmoN. 

A3  the  Jurisdiction  of  the  surrogate  to  impose  transfer  tax  is  dependent 
upoD  a  transfer  of  property  having  been  made  as  provided  by  Tax  T^aw 
(CoDsol.  Laws,  c.  60)  S  220,  the  surrogate  has  Jurisdiction  to  modify  bis 
order  imposliv  transfer  taxes  opon  property  over  which  a  Ufe  taunt 
was  ^Ten  power  of  appointment  on  the  theory  that  it  passed  1^  tbe  will, 
though,  the  life  t^ant  having  exerdsed  tbe  power,  such  property  passed 
under  the  power,  but  the  surrogate  has  no  power  to  direct  the  state  comp- 
troller to  return  tbe  difference  between  the  taxes  first  assessed  and  those 
assessable  on  tbe  modified  order. 

[Bd.  Note.— For  other  cases,  see  Taxation,  Gent  Dig.  1  1727 ;  Dea  Dig. 
«=a001.] 

5.  Taxation  «s3886— Q^nbfeb  Taxes— luposmon. 

Where  a  testator  bequeathed  property  to  one  for  life  with  power  of 
appointment  and  the  life  tenant  died  having  exercised  tbe  power,  trans- 
fer taxes  cannot  be  imposed  on  the  value  of  the  remainder;  it  pasditf 
under  the  power  of  appointment,  and  not  under  the  original  will. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  Sfi  170e,  1707; 
Dec  Dig.  «s»885.] 

Proceeding  to  assess  transfer  taxes  upon  the  estate  of  William  H. 
Tillinghast,  deceased.  On  application  to  modify  an  order  assessing 
the  taxes.   Application  granted. 

Dixcm  &  Holmes,  of  New  York  City  Qabish  Holmes,  of  New  York 
City,  of  counsel),  for  executors  and  others. 

Lafayette  B,  Gleason,  of  New  York  City  (Schuyler  C.  Carlton  and 
Alexander  Otis,  both  of  New  York  City,  <mi  the  brief  and  of  coun- 
sel), fen-  state  comptroller. 

FOWUSR,  S.  This  is  an  apfdication  to  modify  an  order  assessing 
a  transfer  tax  upon  the  estate  of  the  decedent  The  order  was  en- 
tered on  the  1st  day  of  February,  1904.  The  decedent  died  on  the 
9th  of  December,  1902,  and  at  the  time  of  his  death  he  was  a  resident 
of  this  state.  In  paragraph  7  of  his  will  he  directed  that  his  residuary 
estate  be  held  by  his  trustees,  that  the  rents  and  profits  should  be  paid 
to  his  wife  durin^f  her  life,  and  that  upon  her  death  the  sum  of  $100,- 
000  should  be  paid  the  trustees  to  such  persons  as  she  during  her 
widowhood  by  her  last  will  and  testament  should  direct*  and  ^)^int 
He  directed  bis  trustees  to  pay  certain  l^cies  out  of  the  remainder 
after  the  life  estate  of  his  wife,  and  to  divide  the  balance  amcmg  cer- 
tain of  his  nephews  and  nieces.  The  transfer  tax  appraiser  appointed 
by  this  court  to  appraise  the  estate  of  the  decedent  ascertained  tiie  value 
of  the  widow's  life  estate  in  the  entire  residuary,  and  of  the  remainder 
after  such  life  estate.  The  order  entered  on  his  report  assessed  a  tax 
upon  the  remainder  (including  the  remainder  m  the  $100,000,  over 
which  she  had  a  power  of  appointment)  against  beneficiaries  of  the 
5  per  cent,  class.    The  widow  exercised  the  power  of  appomtment 
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over  the  sum  of  $100,000,  and  this  application  is  made  by  the  trustees 
to  modify  the  order  fixing  tax  so  to  exclude  from  taxation  the 
property  over  which  the  widow  exercised  the  power  of  appointment. 

[1,  2]  It  is  a>nceded  by  the  state  comptroller  in  the  brief  filed  by  him 
in  this  matter  that  the  power  of  appointment  given  to  tiie  widow  of 
the  decedent  was  not  absdate,  but  was  ccmtingeat  upon  her  remaining 
fhe  widow  of  the  testator.  The  property  over  whidi  such  a  power  may 
be  exercised  is  presently  taxable.  Matter  of  Burgess,  204  N.  Y.  265, 
97  N.  E.  591.  Hie  life  tenant  having  since  died,  and  having  exercised 
the  power  of  appointment,  the  property  passing  by  virtue  of  the  exer- 
cise of  the  power  is  taxable  as  part  of  her  estate. 

[3]  The  trustee  contends  that  the  deadi  of  the  widow  and  the  ex- 
ercise by  her  of  the  power  of  appointment  removed  tiie  contingency 
which  warranted  Ihe  taxation  of  the  property  subject  to  tiie  power  in 
the  proceedii^  brought  to  assess  a  tax  upcni  the  estate  of  the  dece- 
dent, and  that  the  surrogate  has  jurisdiction  under  section  230  of  the 
Tax  Law  to  modify  the  order  assessing  tax  so  as  to  exclude  from 
taxation  the  property  over  which  the  widow  had  the  power  of  appoint- 
ment. Hiat  part  of  section  230  which  the  trustee  relies  upon  as  au- 
tfiori^  for  his  contenti(Hi  reads  as  follows: 

"On  tile  hatvenlng  ot  aay  coDtlngencT  wbereby  the  said  property,  or  any 
part  tbereof,  la  transferred  to  a  person  or  corporation  exempt  from  taxation 
under  the  proTlalons  of  this  article,  or  to  any  person  taxable  at  a  rate  less 
than  the  rate  Impawl  and  paid,  aucb  person  or  corporation  shall  be  entitled  to 
a  return  of  so  much  of  the  tax  Imposed  and  paid  aa  is  the  difference  between 
the  amount  paid  and  the  amount  which  said  person  or  corporation  should 
pay,  *  *  •  with  interest  thereon  at  ttie  rate  of  tiirce  par  cent  per 
annum  from  the  time  of  payment" 

It  is  clear  that  this  statute  is  limited  in  its  application  to  the  cases 
therein  mentioned,  namely,  where  the  property  is  actually  transferred 
to  a  person  or  corporation  that  is  exempt  from  taxation,  or  where  it 
is  transferred  to  persons  who  are  taxable  at  a  lower  rate  than  that 
imposed  by  the  order.  In  the  matter  under  consideration  the  property 
over  whidi  decedent's  widow  had  a  power  of  ^qxHntment  was  not 
transferred  by  the  will  of  the  d^dent  to  a  person  or  corporation  ex- 
empt from  taxation  or  to  a  perscm  taxable  at  a  lower  rate  than  that 
imposed  by  the  order  fixing  tax;  that  property  was  not  transferred 
to  any  person  or  corporation  by  the  will  of  the  decedent.  He  gave 
to  his  widow  a  power  to  transfer  it,  and  as  she  exercised  the  power 
there  was  no  transfer  of  the  property  under  his  will.  Tlierefore  that 
part  of  section  230  which  provides  for  a  refund  when  the  transfer  is 
made  to  persons  taxable  at  a  rate  less  than  that  imposed  in  the  original 
order  does  not  apply  to  this  matter. 

[4]  An  examination  of  the  transfer  tax  statute  shows  that  it  does 
not  provide  a  specific  remedy  for  a  case  where  tiie  facts  are  similar 
to  those  in  the  matter  under  consideration.  The  Court  of  Appeals 
in  the  Matter  of  Burgess,  supra,  expressly  refrained  from  indicating 
the  procedure  to  be  followed  for  the  purpose  of  recovering  the  excess 
tax  in  a  case  where  the  property  over  which  a  power  of  appointment 
may  be  exercised  was  taxed  in  the  estate  of  the  donOr  of  tiie  power 
and  was  sut^equently  transferred  by  the  exercise  of  the  power  and 
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taxed  as  part  of  the  estate  of  the  donee.  It  seems  to  me,  however,  that 
the  surrogate  has  power  to  modify  the  original  order  fixing  tax  where 
it  is  made  to  appear  that  the  contingent  power  of  appointment  has  been 
exercised.  In  such  a  case  there  has  been  no  transfer  of  the  property 
under  the  will  of  the  donor  of  the  power,  and  as  the  jurisdiction  of  the 
surrogate  to  impose  a  tax  is  dependent  upon  a  transfer  of  property 
having  been  effected  in  the  manner  provided  by  section  220  of  the  Tax 
Law,  if  there  is  no  transfer  of  the  property  there  is  no  jurisdicti(Hi  to 
impose  a  tax.  As  there  was  no  transfer  imder  the  will  of  the  decedent 
of  the  remainder  after  the  life  estate  of  his  widow  in  the  sum  of  $100,- 
000,  the  surrogate  had  no  jurisdiction  to  impose  a  tax  upon  that  re- 
mainder, and  he  may  now  modify  his  order  so  as  to  exclude  the  value 
of  such  remainder  from  the  taxable  assets  of  decedent's  estate.  Mat- 
ter of  Morgan,  164  App.  Div.  854, 149  N.  Y.  Supp.  1022,  aflarmed  215 
N.  Y.  703,  109  N.  E.  1084.  The  surrogate,  however,  has  no  power  to 
direct  the  state  comptroller  to  refund  the  difference  between  the 
amount  of  tax  assessed  by  the  original  order  and  the  amount  assessed 
by  the  modified  order ;  resort  must  be  had  to  another  tribunal  if  die 
state  comptroller  refuses  to  make  the  refund. 

[5]  The  petitioner  contends  that  the  original  order  should  be  modi- 
fied by  deducting  from  the  taxable  interests  of  the  residuary  legatees 
the  sum  of  $100,000.  This  is  incorrect,  as  the  value  of  the  widow's 
life  estate  in  the  sum  of  $100,000  was  transferred  under  the  will  of 
the  decedent,  and  the  value  of  that  life  interest  was  therefore  taxable. 
Hie  amount  which  was  taxed  in  the  original  order  and  up<m  which 
the  surrc^te  did  not  have  jurisdiction  to  assess  a  tax  was  the  value 
of  the  remainder  after  the  widow's  life  estate  in  the  sum  of  $100,000. 
The  value  of  this  remainder  should  be  ascertained  by  the  state  super- 
intendent of  insurance,  and  the  order  fixing  tax  will  then  be  modified 
by  deducting  the  value  so  ascertained  from  the  taxable  interest  of  the 
residuary  legatees. 

Proceed  accordingly. 


In  re  TILLINOHASirS  ESTATE. 
<Siirn«ate*s  Ooart,  New  York  Oonnt?.    F^raary  IS, 

1,  Taxation  «=>878 — T&AirafEB  Taxes — IiiPoamoH. 

Where  a  life  tenant  with  power  of  appointment  exercised  the  power, 
transfer  taxes  may  be  Imposed,  under  Tax  Law  (Consol.  Laws,  c.  60)  !  220, 
Bubd.  6,  providing  that,  whenever  a  person  shall  exercise  a  power  of  ap- 
pointment, such  appointment  shall  be  deemed  a  transfer  taxable  as  though 
the  property  belonged  absolutely  to  the  donee,  upon  the  property  passing 
under  the  power. 

[Ed.  Note.~For  other  cases,  see  Taxation,  Cent,  Dig.  H  1700,  1701; 
Dec.  Dig.  «»87&] 

2.  Taxation  €=»878 — Transfer  Taxes — Imposition. 

In  such  case,  the  fact  that  transfer  taxes  upon  the  same  property  bafl 
been  imposed  on  the  theory  that  It  passed  under  the  original  will  is  no 
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defense ;  tbe  remedy  ot  venom  interested  In  preventing  double  tazatioa 
being  to  apply  for  mod!flca11<ni  of  tbe  original  order. 

[Ed.  Kote.— EV>r  otber  cases,  see  lotion,  Cent.  Dig.  H  1700,  1701; 
Dec  Z>ig.  «a»878.] 

Proceedixig  to  assess  transfer  taxes  upoa  the  estate  of  Louise  Til- 
lingbast,  deceased.  From  an  order  entered  on  the  appraiser's  report, 
the  executors  appeal.  Aflirmed. 

Dixon  &  Holmes,  of  New  York  City  (Jabish  Hohnes,  of  New  York 
City,  of  counsel),  for  executors  and  otfiers. 

Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton  and 
Alexander  Otis,  both  of  New  York  City,  on  the  brief  and  of  counsel), 
ior  state  cMnptroller. 

FOWLER,  S.  This  is  an  appeal  by  the  executors  of  decedent's  es- 
tate from  the  order  entered  upon  the  appraiser's  report.  The  decedent 
was  given  a  power  of  appointment  under  the  will  of  her  husband.  She 
exercised  the  power  over  property  valued  by  the  aj^raiser  at  the  sura 
of  $95>000.  This  stun  was  taxed  in  the  proceeding  brought  to  assess 
a  tax  upon  the  estate  ot  the  donor  of  the  power,  and  the  executors  con- 
tend that  it  should  not  be  taxed  in  the  estate  of  the  decedent  herein. 

[1,  2]  Subdivisicm  6  of  section  220  of  the  Tax  Law  provides  that, 
whenever  a  person  shall  exercise  a  power  of  appointment,  such  appoint- 
ment shall  be  deemed  a  transfer  taxable  in  the  same  manner  as  though 
the  property  belonged  absolutely  to  the  donee  of  the  power.  The  ap- 
praiser, therefore,  was  correct  in  reporting  as  part  of  the  taxable  as- 
sets of  decedent's  estate  the  value  of  the  property  over  which  she  exer- 
cised the  power  of  appcnntment  The  fact  that  Ihis  property  was  taxed 
as  part  of  the  estate  of  the  donor  of  the  property  cannot  prevent  its 
taxaticm  under  the  section  of  the  Tax  Law  above  referred  to.  The 
remedy  of  those  interested  in  preventing  double  taxation  of  the  prop- 
erty passing  by  virtue  of  the  exercise  of  the  power  of  appointment  is 
by  a  modification  of  the  order  entered  in  the  estate  of  the  dixior  of 
the  power,  as  indicated  in  my  decision  in  the  matter  of  Estate  of  Wil- 
liam H.  Tillinghast,  157  N.  Y.  Supp.  379,  published  herewith. 

Order  fixing  tax  affirmed. 


BUBDSALL  et  al.  t.  KIEHL, 
(Oattarangos  Ooonty  Court.  January  8,  1^0^) 

BiPLBTm  4=>93 — VkBDICT — SUFMCIENCT. 

In  replevin  for  goods  sold  under  a  conditional  contract  of  sale,  a  ver- 
dict: "We,  the  jury,  find  the  defendant  is  entitled  to  the  possession  of 
the  goods  and  that  they  be  returned  to  him;  that  the  value  thereof  is 
— — :  and  live  up  to  the  present  lease" — Is  insufficient  to  support  Judg- 
ment for  defendant,  wliere  he  admitted  that  he  had  not  paid  for  the 
goods. 

[Ed.  Note.— For  other  cases,  see  Replevin,  Cent.  Dig.  §S  360-368,  371- 
875 :  Dec.  Dig.  ♦»08.1  
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Appeal  from  Justice  Court 

Replevin  by  Harrison  S.  Burdsall  and  another  against  Clarence  A. 
Kiehl.  From  a  judgment  of  the  justice  for  defendant^  plaintiSs  ap- 
peal.  Reversed,  and  new  trial  ordered. 

Ernest  H.  Woodruff,  of  Olean,  for  appellants. 
Donald  J.  Wormer,  of  Olean,  for  respondent 

DOWD,  J.  This  is  an  af^eal  from  a  judgment  of  a  justice  of  the 
peace  of  the  city  of  Olean,  rendered  after  trial  of  the  action  before  a 
jury. 

The  action  is  in  replevin,  and  is  brought  by  the.  plaintiffs  to  recover 
the  possession  of  certain  articles  of  household  furniture,  allied  to  be 
sold  by  the  plaintiffs  to  the  defendant  under  a  conditional  contract  of 
sale,  by  tiie  terms  of  which  the  titie  to  the  property  should  remain 
in  the  vendees  until  paid  in  full.  The  jury  rendered  a  verdict  in  writ- 
ing, which  is  attached  to  the  return,  and  which  reads  as  follows: 

"We  find  the  defendant  Is  entitled  to  tbe  possession  of  the  goods  and  that 

they  be  returned  to  him ;  that  the  value  thereof  la  $  :  and  live  op  to 

the  present  lease." 

This  verdict  is  such  a  peculiar  one  that  it  is  difficult  to  understrad 
what  the  jury  meant  by  it  If  the  jury's  finding  was  that  the  parties 
were  to  live  up  to  the  lease  in  question,  then  under  the  lease,  tiie  de- 
fendant having  failed  to  keep  up  his  payments  on  the  property  cov- 
ered by  the  lease,  the  plaintiffs,  and  not  the  defendant,  were  entitled 
to  the  possession  of  tiie  goods.  To  affirm  this  judgment  would,  in  ef- 
fect, be  to  award  the  possession  of  the  property  to  the  defendant,  a 
thing  which  the  defendant  is  not  entitled  to  unless  the  defendant  has 
paid  for  the  goods,  a  thing  which  the  defendant  does  not  daim  to 
have  done.  'Hiis  court  is  so  satisfied  that  the  jury  misconstrued  the 
issues  which  they  were  called  upon  to  decide,  and  rendered  a  wrdict 
which  they  had  no  right  to  render,  that  we  believe  the  ends  of  justice 
will  be  best  served  by  sending  the  case  back  for  trial  before  the  same 
justice. 

Judgment  reversed,  and  a  new  trial  ordered  before  G.  F.  Kelsey, 
justice  of  the  peace,  city  of  Olean.  New  trial  to  be  held  «i  the  8th 
day  of  January,  1916,  at  10  o'clock  in  the  forenoon. 
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WILLIAM  J.  DIXON  &  CO.  T.  BB0N3T0N  BBOS.  &  CO.,  Inc. 
(Supreme  Ooort,  Appellate  Dirlslon,  First  Departmoit   Febmaiy  18,  1916.) 

L  CoNTEACTB  «=>328 — Subject-Mattbb  or  Set-Off. 

In  an  action  on  a  contiact,  plaintiff's  breach  of  former  contracts  will 
not  constitute  a  defense,  unless  the  wmtract  sued  on  was  an  extension  ct 
the  former  contracts,  or  was  subject  to  the  performance  thereof,  althou^ 
it  may  be  pleaded  as  a  counterclaim. 

[Ed.  Note.— For  otber  casei^  see  Contracts,  Cent.  Dig.  i|  1S71-1684 ;  Dec. 
Dig.  «=»328.] 

2.  Pz.EADino  ®=s»94 — Answia — Sbpabatb  Statekbht  of  Dernbeb  aitd  Coun- 

TEBCLAIUS. 

In  an  action  for  breach  of  contract,  whereby  plaintiff  was  appointed 
defendant's  sales  agent,  defendant  by  answer  set  up  the  making  of  prior 
contracts,  and  lAalntifl's  violation  of  contracts,  wittioat  specUytsiC  the 
particular  contract  violated,  or  that  the  terms  of  all  the  contracts  were 
the  aame^  or  that  the  last  contract  constituted  a  mere  extension  ot  the 
first  Held  that,  as  plaintiff's  bTea<Aea  of  prior  contracts  were  no  defense, 
but  constituted  only  countendalms,  plaintiff  was  entitled,  under  Code 
Civ.  Proc  8  507,  providing  for  separate  statement  of  counterclaims  and 
defenses,  to  hare  the  defoises  and  counterclaims  separately  pleaded,  so 
as  to  show  under  what  contract  they  arose. 

[Ed.  Note.— For  other  cases,  see  Pleading.  Cent  Dig.  SI  191,  102;  Dec 
Dig. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  WilUam  J.  Dix(»i  &  Co.  against  Bronston  Bros.  &  Co., 
Incorporated.  From  a  judgment,  denying  its  inoti(Xi  to  compel  de- 
fendant to  separately  state  and  number  its  defenses  and  counterclaims, 
and  to  make  its  defenses  and .  counterclaims  more  definite  and  cer- 
tain, plaintiff  appe^s.   Order  reversed,  and  motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  SCOTT,  and  PAGE,  JJ. 

Arnold  I^chtig,  of  New  York  City,  for  appellant. 

F.  Wri^t  Moxley,  of  New  York  City,  for  respondeat 

LAUGHLIN,  J.  This  is  an  action  for  damages  for  the  lu'each 
of  a  contract  alle^d  to  have  been  made  between  the  parties  on  the  1st 
day  of  December,  1911,  by  which  defendant  employed  the  plaintiff  as 
its  sales  agent  for  its  entire  output  of  children's,  boys',  and  men's  hats 
and  millinery  goods  in  certain  territory  on  a  commission  basis,  for 
the  period  commencing  July  1,  1912,  and  ending  on  the  30th  day  of 
June,  1915;  the  defendant,  however,  reserving  to  itself  the  right  to 
sell  direct  to  "the  men's  retail  hat  trade"  wimout  liability  to  plain- 
tiff for  commissions.  The  defendant  by  its  answer  has  attempted  to 
deny  the  contract  as  alleged,  for  it  denies  the  allegations  of  the  com- 
plaint with  respect  to  the  terms  of  the  contract,  but  admits,  by  failing 
to  deny,  the  allegations  with  respect  to  the  period  covered  by  the  con- 
tract, and  it  sets  forth  various  allegations  with  respect  to  provisions 
of  the  contract  which  are  not  contained  in  the  complaint. 

Under  the  heading  "for  a  first,  separate,  and  distinct  defense,  and 
by  way  of  counterclaim,  defendant  alleges,"  the  answer  contains  15 
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paragraphs,  in  which  it  is  allied  that  a  contract  was  made  between 
the  parties  on  the  day  specified  in  the  complaint,  some  of  the  covenants 
of  which  are  set  forth  and  referred  to  in  the  complaint,  but  that  many 
are  omitted  therefrom,  and  in  which  the  making  of  two  prior  contracts 
between  the  parties  is  alleged,  one  on  the  1st  day  of  July,  1910,  al- 
leged to  have  terminated  on  the  30th  day  of  June,  1911,  and  the  other 
on  the  28th  day  of  January,  19U,  which  it  is  alleged  had  not  expired 
when  the  contract  of  December  1,  1911,  was  made.  In  these  para- 
graphs various  violations  of  the  three  contracts  are  alleged  in  goieral 
terms,  without  specifying  the  particular  contract  violated,  and  Siere  is 
no  allegation  that  the  terms  of  the  contracts  were  the  same,  or  that 
the  successive  contracts  constituted  mere  extensions  of  the  first  con- 
tract alleged  in  the  answer.  The  defendant  then  demands  that  the  com- 
plaint be  dismissed,  and  that  it  have  judgment  against  the  plaintiff  for 
the  sum  of  $10,000. 

[1,  2j  Unless  the  last  contract,  which  is  the  one  on  which  the  com- 
plaint is  based,  constituted  a  mere  extension  of  the  former  contracts, 
or  by  agreement  of  the  parties  the  rights  of  the  plaintiff  thereunder 
were  made  subject  to  performance  on  his  part  of  the  former  contracts, 
it  is  manifest  that  a  breach  of  either  of  the  former  contracts  would 
not  constitute  o  defense  to  the  action.  A  counterclaim  arising  under 
any  of  the  cOTitracts  would,  of  course,  be  good.  The  plaintiff,  how- 
ever, is  entitled  to  have  the  defenses  and  counterclaims  separately 
stated  and  numbered  (Code  of  Civil  Procedure,  §  507 ;  Stroock  Plu^ 
Co.  v.  Talcott,  129  App.  Div.  14,  113  N.  Y.  Supp.  214;  Morron  v. 
Bryce,  162  App.  Div.  466,  147  N.  Y.  Supp.  931;  Empire  Trust  Co. 
V.  Magee,  117  App.  Div.  34,  102  N.  Y.  Supp.  9;  Outcault  v.  Bonheur, 
120  App.  Div.  168,  104  N.  Y.  Supp.  1099;  Nat.  G.  &  M.  Co.  v.  Mac- 
Cormack,  124  App.  Div.  569,  109  N.  Y.  Supp.  286) ;  and  it  is  also 
entitled  to  have  the  defenses  so  pleaded  as  to  show  under  which  con- 
tract they  arise,  unless  facts  are  pleaded  which  render  this  imma- 
terial, but  that  does  not  appear  by  the  allegations  of  the  answer  now 
before  the  court  (Browning,  King  &  Co.  v.  Terwilliger,  144  App.  Div. 
■516,  129  N.  Y.  Supp.  431). 

It  follows,  therefore,  that  the  order  should  be  reversed,  with  $10 
costs  and  disbursements,  and  motion  granted,  with  $10  costs.  Order 
filed.  All  concur. 


PEOPLE  ex  rel.  BERNSTEIN  v.  LA  FETRA,  City  Court  Jostica 

(Supreme  Court,  Appellate  DivisloD,  First  Department   February  18^ 

L  Cbbtiobabi  ^=>64 — Extent  of  Review. 

On  certiorari  to  review  an  order  of  commitment  by  a  Judge  for  contempt 
of  court,  the  court  Is  limited  for  review  to  the  return,  and  cannot  cod- 
^der  the  facta  stated  In  the  petition  and  accompanying  papera*  except 
those  facts  as  to  which  an  admission,  or  Its  equivalent,  Is  contained  in 
the  return. 

[Ed.  Note.— For  other  cases,  see  Certlorail,  Cent.  Dig.  S8  174,  175, 1S3, 
184;  Dec.  Dig.  €=>«4.]   
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2.  Cebtxoubi  €=»5C — Rkvibw — Record. 

Where  on  cerUoratl  to  review  an  order  of  commitment  by  a  Judi^re,  the 
relator  attached  to  his  petition  stenographer's  mtnates  of  the  trial,  aa 
to  which  the  return  stated  that  they  were  Incomplete,  and  added  the 
matters  necessary  to  complete  them  the  court  could  consider  the  minutes, 
as  corrected  by  the  return,  as  a  true  history  of  the  occurrences  at  trial. 

[Ed.  Note.— For  other  casefli  see  Gertlorail,  Cent  Dig.  I^143,14A;  Dee. 
Dig.  «:»66.] 

3.  Contempt  «=»6 — Conduct  ot  Tbial — Conditct  of  CoUNSxt.. 

On  trial  of  an  tssae  It  Is  the  attorney's  duty,  In  preserving  his  client's 
rights,  to  make  appropriate  objections  and  necessary  exceptions,  In  doli^ 
which  he  Is  within  his  righto  If  hp  •^omports  himself  with  due  regard  to 
the  dignity  and  authority  of  the  court 

[Ed.  Note.— For  other  cases,  see  Contempt,  Cent  Dig.  f|  6,  %  10,  13; 
Dec.  Dig.  «=>6.] 

4  Contempt  ^=>Qi — Suuuabt  PBOosEDinas — Cokmttmbnt — Sdtficienct. 

Under  Judiciary  Law  (Consol.  Laws,  c.  30)  §  752,  providing  that,  In  case 
of  contempt  In  the  presence  of  a  court  by  attorneys,  the  particular  cir- 
cumstances of  the  offense  must  be  set  forth  In  the  mandate  of  commitment 
general  allegations  In  the  order  of  commitment  of  discourteous  and  in- 
solent acts  of  an  attorney  held  Insufficient  to  justly  the  <»rder. 

[Ed.  Note.— For  other  caaea,  see  Contonpt,  Cent  Dig.  H  202-209; 
Dec.  Dig.  «=9&4,1 

5.  Contempt  <&=>C4 — Sduicast  Pboceedzmos — Cohuituemt — Suettcisnot. 

Specific  charges  of  misconduct  on  which  order  of  commitment  rested 
held  Insufficient  to  Justify  the  order. 

[Ed.  Note.— For  other  cases,  see  Contempt,  Cent  Dig.  {8  202-209;  Dec. 
Dig.  <S=>64.] 

Laughlln,  J.,  dissenting. 

Certiorari  by  the  People,  on  the  relation  of  David  Bernstein,  to  re- 
view an  order  of  commitment  against  the  relator,  made  by  Edward  B. 
La  Fetra,  a  Justice  of  the  City  Court  Writ  sustained,  and  order  of 
conunitment  reversed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  SCOTT,  and  PAGE.  JJ. 

I.  Maurice  Wormser,  of  New  York  City,  for  relator.' 
Charles  J.  Nehrbas,  of  New  York  City,  for  respondent 

SCOTT,  J.  [1]  The  relator  is  an  attorney  at  law  practicing  in 
the  city  of  New  York.  The  respondent  is  a  Justice  of  the  City  Court 
of  that  city.  The  alleged  contempt  of  which  the  relator  was  adjudged  to 
be  guilty  occurred  in  the  presence  of  the  court  on  January  25,  1915, 
during  the  trial  of  an  action  entitled  H.  G.  Vogel  Company  v.  George 
N.  Rheinhardt,  wherein  relator  was  attorney  and  trial  counsel  for  the 
plaintiif.  The  charge  of  contempt  is  predicated  upon  the  remarks  and 
the  conduct  of  relator  during  the  progress  of  the  trial,  and  for  the  al- 
leged contempt  he  was,  at  the  close  of  the  trial,  sentenced  to  pay  a 
fine  of  $50  and  to  stand  committed  until  such  fine  should  be  paid.  The 
matter  comes  befwe  this  court  upon  the  petition,  the  writ  of  certiorari, 
and  the  return.  As  is  the  rule  in  such  cases  the  return  is  accepted  as 
true,  and  the  questions  at  issue  are  to  be  determined  upon  that  assump- 
tion, for  we  are  not  at  liberty  to  look  behind  the  return,  and  to  con- 
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sider  the  facts  stated  in  the  petition  and  accompanying  papers,  except 
such  facts  as  to  which  an  admission,  or  what  is  equivalent  to  an  admis- 
sion, is  contained  in  the  return.  People  ex  rel.  Miller  v.  Wurster,  149 
N.  Y.  549,  44  N.  E.  298;  People  ex  rel.  Lester  v.  Eno,  176  N.  Y.  513, 
68  N.  E.  868. 

[2]  In  the  present  case  the  relator  has  attached  to  his  petition  tlie 
stenographers  minutes  of  the  trial  referred  to,  as  to  which  the  return 
states : 

"This  printed  copy  (of  the  mlnates)  Is  correct  so  far  as  It  goes,  but  It  does 
not  contain  all  the  colloquy  between  respondent  and  counsel,  and  omits  nun; 
things  which  took  place  whlcA  are  material  to  the  Issue  in  this  proceedli^ 
The  matters  which  said  transcript  does  not  contain,  and  wUch  are  mateilil 
to  the  proceeding,  are  hereinafter  set  tenth." 

We  are  therefore  at  liberty,  within  the  rule  above  stated,  to  consider 
the  stenographer's  minutes  as  corrected  by  the  return,  as  a  true  his- 
tory of  what  took  place  on  the  trial. 

[3]  The  acticKi  was  for  damages  for  the  refusal  of  defendant  to  car- 
ry out  a  contract,  and  there  developed  early  in  the  trial  and  continued 
throughout  a  radical  diflFercnce  of  opinion  between  the  views  entertain- 
ed by  relator  and  those  entertained  by  respondent  as  to  the  damages 
provable  under  the  pleadings.  An  adherence  by  respondent  to  his 
views  upon  that  subject  would  inevitably  lead,  as  in  the  end  it  did,  to 
a  dismissal  of  the  complaint,  and  the  only  hope  that  plaintiff  could  en- 
tertain of  ultimately  succeeding  in  the  action,  was  to  make  the  appro- 
priate objections  and  take  the  necessary  exceptions  to  preserve  his  cli- 
ent's rights  upon  an  appeal.  In  doing  this  he  was  clearly  within  his 
rights,  provided  he  comported  himself  with  due  regard  to  the  dignity 
and  authority  of  the  tribunal  before  which  he  was  appearing, 

[4]  The  order  of  commitment  which  we  are  now  called  upon  to 
review  finds  generally  that  relator  was  guilty  of  having  acted  Ihroug^i- 
out  the  trial  in  an  insolent,  discourteous,  disorderly,  and  contemptuous 
manner,  without  specifying  the  precise  manifestations  of  such  manner, 
and  also  recites  specifically  an  occurrence  which  took  place  at  one  stage 
of  the  trial,  and  which  appears  to  be  the  particular  act  of  contempt 
which  led  the  respondent  to  act  as  he  did  in  issuing  the  commitment. 
The  general  allegations  of  discourteous  and  contemptuous  acts  read 
as  follows : 

"One  David  Bernstein,  an  attorney,  duly  admitted  to  practice  In  the  state 
of  New  York,  and  appearing  oa  behalf  of  said  plaintiff,  did,  during  the  ^ttlng 
and  in  the  Immediate  view,  pres^ce,  and  bearing  of  tbe  said  court,  and  wbtle 
the  said  court  was  so  engaged  as  aforesaid,  coutemptuonsly,  insolently,  aod 
in  a  disorderly  manner,  so  behave  and  conduct  himself  as  to  directly  tend  to 
interrupt  its  proceedings,  and  which  said  conduct  and  behavior  did  Interrupt 
the  proceedings  of  said  court  and  Impair  the  respect  due  to  Its  authority  b; 
insolently,  discourteously,  disorderly  and  contemptuously,  during  the  course 
thereof,  disregarding  the  rulings  and  direct! oiis  of  the  court  In  respect  to  tbe 
ctmduct  of  the  said  trial ;  and 

"Whereas  the  court  had  repeatedly  ruled  under  objections  and  exceptions 
that  within  tbe  pleadings,  the  evidence  adduced  and  the  election  of  the  de- 
fendant at  the  trial,  oae  of  tbe  questions  at  Issue  was  the  value  of  tbe  ma- 
terials, labor,  and  services  furnished  by  tbe  plaintiff  to  the  defendant  in  the 
installation  of  a  Are  preventative  water  sprinkling  system  in  a  certain  build- 
ing In  the  dty  ot  Mew  Xork,  and  not  the  value  of  material  in  their  damaged 
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condition  claimed  to  bare  been  famished  and  dam^ced  by  water  or  fire  while 
apoa  the  premises  of  the  defendant;  and  ' 

**Wlierea8»  tibe  said  David  Bemst^n  repeatedly  disregarded  the  coart^s 
sereral  rulings  tbereon,  and  c<HnpelIed  it  to  admonish  and  cantirai  him  that 
he  was  directly,  indirectly,  and  adversely  criticising  the  same  by  propounding 
Questions  npon  an  Isstie  already  decided  adversely  to  the  defendant;  that  he 
was  delaying,  impairing,  and  impeding  the  orderly  disposition  of  the  trial* 
although  plaintiff's  Interests  had  been  amply  protected  by  numerous  ezcep* 

tiOQS;  EDd 

"Whereas,  the  court  thereupon  warned  the  said  David  Bernstein  to  refrain 
from  further  propounding  questions  as  to  the  value  of  the  goods  in  their  claim- 
ed damaged  condition  <m  account  of  the  fire,  and  that  it  would  later  consider 
his  insolrat,  discourteous,  disorderly,  and  contemptuoua  conduct" 

The  relator  urges,  and  such  seems  to  be  the  law,  that  the  foregoing 
statements  of  his  misconduct  are  insufficient  to  justify  his  punishment 
for  a  crimina!  contempt  Section  752  of  the  Judiciary  Law  (formerly 
section  11,  Code  of  Civil  Procedure)  provides  that  in  the  case  of  such 
a  contempt  "the  particular  circumstances  of  his  offense  must  be  set 
forth  in  the  mandate  of  commitment."  The  history  of  and  the  reason 
for  this  rule  are  fully  set  forth  in  People  ex  rel.  Barnes  v.  Court  of 
Sessions,  147  N.  Y.  290,  296,  297,  41  N.  E.  700.  See,  also,  Roncoroni 
V.  Gross,  92  App.  Div.  366,  86  N.  Y.  Supp.  1113;  People  ex  rel.  Pal- 
mieri  v.  Marean,  86  App.  Div.  278,  83  N.  Y.  Supp.  843.  In  the  last 
case  cited  the  final  order  much  resembled  the  one  now  under  review 
so  far  as  concerns  that  portion  which  we  are  now  considering".  It 
recited  that  the  relator  in  that  proceeding,  "in  the  immediate  view  and 
presence  of  the  court,  behaved  in  an  insolent  and  disorderly  manner, 
which  tended  to  interrupt  the  proceedings  of  the  court  and  impair  the 
respect  due  to  its  authority."  The  Appellate  Division  in  the  Second 
Department,  speaking  through  the  present  Chief  Judge  of  the  Court 
of  Appeals,  felt  constrained,  though  with  evident  reluctance,  to  hold 
that  this  was  an  insufficient  statement  of  the  particular  circumstances 
of  the  relator's  offense,  and  fatal  to  the  commitment  upon  review, 
notwithstanding  the  papers  before  the  reviewing  tribunal  might  amply 
and  clearly  establish  the  sufficiency  of  the  proof  to  sustain  the  con- 
viction of  the  relator.  Upon  the  authority  of  these  cases  we  feel 
constrained  to  hold  that  tfie  recitation  in  general  terms  of  the  relator's 
misconduct,  as  stated  in  that  portion  of  the  commitment  above  quoted, 
was  insufficient  to  justify  his  p^shment 

[5]  The  specific  chaises  of  misconduct  upon  which  the  commitment 
must  rest,  if  it  is  to  be  upheld,  are  thus  set  forth  in  th^  mandate: 

"Whereas,  later,  daring  the  examination  of  <me  Philip  M.  Betts,  a  witness 
called  in  betaalf  ct  the  plaintiff,  a  paper  or  waybill  of  the  New  York  Central 
&  Hudson  Blver  Railroad  Company  was  read  in  evidence  and  marked  'Defend- 
ant's Bzblblt  A,*  and,  upon  ctmsent,  read  Into  the  record ;  and 

"Whereas,  the  following  questions  were  propounded  by  tbe  said  David  Bern- 
stetn  and  proceedings  had:  'By  Mr.  Bernstein:  Q.  Prom  that  paper  it  ap- 
pears to  have  arrived  In  good  condition?  (Objected  as  a  conclusion.  Objec- 
tion sustained.)  Q.  Does  tt  appear  whether  it  was  in  good  or  bad  omdition? 
(Same  objection.  Sustained.) 

"And,  whereas,  said  David  Bemst^  thereupon  diarged  Mr.  Taylor,  coml- 
sel  for  the  defendant,  with  having  wlUfolly  refrained  from  riding  Exhibit 
A  to  the  Jury,  and  omitting  therefrom  certain  portions  thereof  In  relation  to 
the  condition  of  material,  whereupon  the  following  proceeding  was  had: 
The  Coart:  Bead  anything  you  wish  to  that  is  not  «q  the  record.  Mr.  Bem- 
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stein:  Ijct  it  appear  <m  record,  frtnn  paper  in  evldenoe,  Defendant's  Ex- 
biblt  A,  It  does  not  appear  that  tbls  material  arrlTed  in  bad  craidltloD.  Mr. 
Tiiylor:  Object  to  that  as  highly  Imprt^r.  The  Court:  Do  you  think  that 
Is  fair?  Do  you  think  you  have  complied  with  the  court's  Instructions?  Mr. 
Bernstein:  I  think  I  have.  The  Court:  Don't  ever  do  tliat  again  in  this 
court  while  practicing  before  me.  Go  on  with  the  case.  Mr.  Bernstein:  I 
exc^t  to  the  court's  remarks  on  the  ground  that  I  think  I  have  complied  with 
the  court's  instructions.  The  Court:  If  there  is  anything  you  want  to  read 
from  the  paper.  Exhibit  A,  read  it   Mr.  Bernstein:  That  Is  all.' 

"And,  whereas,  hts  attitude  and  demeanor  were  Insolent,  ovwbearlnff,  dis- 
courteous, disorderly,  and  contemptuous. 

"And,  whereas,  raid  Exhibit  A  was  silent  upon  the  condition  of  the  articles 
mentioned  in  Exhibit  A;  and 

"Whereas,  the  court  charged  the  said  David  Bernstein  with  criminal  wa- 
tempt  of  court,  in  that  he  had  disregarded  the  court's  ruling,  had  not  proceed- 
ed in  the  regular  or  orderly  way,  had  not  abided  by  Its  rulings  and  esceptloDs 
thereto,  but  had  repeatedly  reiterated  questions  and  arguments  without  lesve 
therefrom,  and  that  his  attitnde  and  demeanor  during  the  trial  had  indicated 
a  want  ot  respect,  and  requested  said  DaTid  Bernstein  to  apologise  tor  Us 
contemptuous  conduct;  and 

"Whereas,  instead  of  apologizing,  he  admitted  the  purpose  of  his  actions 
and  questions  were  to  make  it  appear  to  the  jury  there  was  nothing  In  Ex- 
hibit A  showing  <me  way  or  tbe  other  whether  the  propertr  arrived  In  good 
or  bad  condition." 

Before  discussing  this  charge  of  misconduct,  it  is  necessary  to  state 
briefly  how  the  question  arose.  Plaintiff  had  contracted  to  furnish  a 
sprinkling  system  to  a  building  owned  by  defendant  After  some  of 
the  material  had  been  deliverwi,  but  not  put  in  place,  a  fire  occurred 
in  the  building,  the  work  of  installation  was  suspended,  and  plaintiff 
retook  the  materials  which  it  had  delivered.  Relator's  theory  of  the 
case  was  that  plaintiff  was  entitled  to  recover  the  damages  which  had 
been  done  to  the  materials  in  consequence  of  the  fire.  Respondent 
took  the  view  that,  under  the  pleadings,  all  that  plaintiff  was  entitled 
to  recover  was  the  actual  value  of  the  materials,  labor,  and  services 
furnished  by  tlie  plaintiff  to  defendant  in  the  installation  of  the  sprin- 
kling system,  irrespective  of  any  damage  to  such  materials  caused  by 
the  fire.  To  uphold  his  theory  of  the  case  relator  deemed  it  necessary 
to  show  the  condition  of  the  materials  when  delivered  and  their  con- 
dition when  retaken,  and  many  of  the  objections  and  exceptions  found 
in  the  stenographer's  minutes  arose  from  his  ineffectual  efforts  to 
make  such  proof.  A  portion  of  the  material  had  been  delivered  by 
the  New  York  Central  &  Hudson  mver  Railroad  Company,  and  re- 
lator's effort  was  to  show,  first,  that  the  waybill  contained  no  note 
that  the  goods  had  been  delivered  in  other  than  good  condition;  and, 
second,  that  if  the  goods  had  been  in  other  than  good  condition  the 
waybill  would  have  contained  a  note  to  that  effect. 

We  feel  bound  to  say  that  with  regard  to  the  particular  incident 
recited  in  the  commitment  and  quoted  above  we  are  unable  to  discover 
that  the  relator  was  either  contemptuous  ot  discourteous,  and  there 
is  especially  lacking  any  indication  of  that  intent  to  defy  the  dignity 
and  authority  of  tiie  court  which  is  a  necessary  element  of  a  crim- 
inal contempt.  As  the  waybill  itself  was  to  be  taken  out  of  court,  so 
that  it  would  not  be  available  for  exhibition  to  the  jury  when  the  time 
came  to  sum  up  the  case,  the  relator  was  entitled  to  have  on  the  rec- 
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ord  as  well  what  it  did  not  contain  as  what  it  did,  if  the  fact  could  in 
any  view  of  the  case  have  been  relevant. 

We  recognize  very  fully  the  annoyance  to  which  the  courts  are 
sometimes  put  by  the  contemptuous,  recalcitrant,  and  disorderly  con- 
duct of  attorneys  in  the  trial  of  cases,  and  which  is  frequently  ex- 
pressed rather  by  the  manner  of  the  attorneys  than  by  their  spoken 
words,  which  can  be  reproduced  upon  the  record.  We  must,  how- 
ever, accept  the  law  and  the  facts  as  we  find  them,  and,  so  doing,  are 
constrained  to  hold  that  the  recitation  of  relator's  misconduct,  as  con- 
tained in  the  order  brought  up  for  review,  does  not  sustain  it. 

The  writ  is  therefore  sustained,  and  the  order  of  conunitment  re- 
versed, without  costs.    Settle  order  on  notice. 

CLARKE,  P.  J.,  and  McLAUGHLIN  and  PAGE,  JJ..  concur. 

LAUGHLIN,  J.  (dissenting).  I  agree  with  Mr.  Justice  SCOTT 
that,  where  the  contempt  is  committ^  in  the  presence  of  the  court, 
the  particular  circumstances  of  the  offense  must  be  set  forth  in  the 
commitment,  and  that  a  general  characterization  of  the  acts  of  tlie 
accused  as  insolent,  discourteous,  disorderly,  and  contemptuous  would 
be  insufficient;  but  I  am  of  opinion  that  the  commitment  contains  a 
sufficient  recital  of  facts  showing  a  criminal  contempt. 

It  is  recited  in  the  commitment  that  the  court  had  repeatedly  ruled 
that  the  value  of  the  material  furnished  by  the  plaintiff  in  the  action, 
for  whom  the  relatcn*  ai^>eared  as  attorney,  in  their  damaged  condi- 
tion after  the  fire,  was  not  in  issue,  but  that  the  questions  at  issue  re- 
lated to  the  value  of  the  material,  labor,  and  services  performed  and 
furnished  by  the  plaintiff  for  and  to  the  defendaxit  in  the  installation 
of  the  fire  preventive  water  sprinkling  system,  and  that,  notwithstand- 
ing such  rulings,  which  were  over  objections  duly  interposed  and 
taken  in  behalf  of  the  plaintiff  in  the  action,  which  fully  preserved  its 
r^ts,  and  after  the  relator  had  been  admoni^ed  and  cautioned 
against  asking  further  questions  with  respect  to  the  value  of  the  ma- 
t^ial  in  its  (imaged  conditi(»i,  which  tiie  court  had  ruled  td  be  im- 
material, the  relator  persisted  in  asking  questions  with  respect  there- 
to; and  it  is  further  recited  in  the  commitment  that,  after  the  court  had 
ruled  that  it  was  not  competent  for  the  relator  to  ask  questions  of  a 
witness  on  the  stand  with  respect  to  what  was  not  shown  by  a  way- 
bill read  in  evidence  and  marked  Exhibit  A,  which  the  relator  in  open 
court  charged  counsel  for  the  defendant  with  not  having  fully  or  ac- 
curately read  to  the  jury,  and  that  the  relator  was  at  liberty  to  read 
to  the  jury  any  part  of  the  exhibit  which  he  claimed  had  not  been 
accurately  read  to  them,  the  rdator,  instead  of  availing  himself  of 
the  leave  thus  granted,  persisted  in  insisting  that  it  should  appear 
on  the  record  that  the  e:diibit  did  not  show  that  the  material  arrived 
in  a  damaged  condition,  and  persisted  in  insisting  tliat  he  was  acting 
in  accordance  with  the  ruling  of  the  trial  judge.  It  is  further  recited 
in  the  commitment  that  the  court  charged  the  relator  with  having 
repeatedly  reiterated  questions  and  arguments  in  defiance  of  the  rul- 
ings of  the  court,  to  which  he  had  duly  excepted,  and  that  his  attitude 
and  demeanor  indicated  a  want  of  respect,  and  requested  him  to  apolo- 
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gize  therefor,  but  that  he  failed  so  to  do,  and  in  effect  insisted  that 
he  acted  within  his  rights  in  every  particuUir. 

The  return  shows  that  the  recitals  in  the  commitment  are  true;  and 
it  is  conceded  that  the  return  is  conclusive  in  this  proceeding.  The 
relator's  only  remedy  for  any  false  statement  in  the  return  is  by  an 
action  for  damages  for  a  false  return. 

The  court  represents  the  sovereignty  of  the  state  or  nation  under 
which  it  is  organized ;  and  it  is  necessarily  clothed  with  full  author- 
ity to  control  the  proceedings  and  the  action  of  counsel  and  others 
in  the  courtroom  during  the  sessicms  of  the  court.  It  is,  of  course, 
the  province  of  counsel  to  present  fully  the  claims  of  his  client;  but 
when  tiie  court  rules  against  him,  in  a  manner  to  save  by  exception 
to  the  ruling  the  rights  of  his  client,  it  is  his  duty  to  acquiesce  therein 
without  further  discussion  or  argument,  or  cwiduct  in  defiance  of 
the  rulings  of  the  court,  or  designed  or  calculated  to  obtain  for  his 
client  the  sympathy  of  the  jury  against  what  to  him  may  seem  an 
erroneous  or  unjust  ruling,  and  he  must  look  to  redress  for  any  er- 
ror in  the  rulings  by  appeal  or  other  review  given  by  the  law.  The 
due  administration  of  justice  requires  that  the  courts  shall  be  clothed 
with  authori^  to  enforce  their  orders  and  decrees  by  cwitempt  pro- 
ceedings; and  if  they  overstep  their  jurisdiction,  or  the  bounds  of 
prc^riety,  a  remedy  is  afforded  by  an  applicaticm  for  their  impeach- 
ment or  removal. 

The  case  at  bar,  as  I  view  it,  falls  within  the  decision  of  this  court 
in  People  ex  rel.  Chanler  v.  Newburger,  98  App.  Div.  92,  90  N.  Y. 
Supp.  740,  in  which  one  of  the  grounds  on  which  we  confirmed  an 
adjudication  for  contempt  committed  in  the  presence  of  the  court  was 
tiie  persistency  of  the  relator,  an  attorney,  in  arguing  a  question  after 
the  court  had  announced  that  its  ruling  thereon  was  final. 

I 'therefore  vote  to  confirm  the  proceeding  and  to  dismiss  the  writ 
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In  an  actloa  for  libel,  the  court  gave  a  charge  on  the  Question  of  dam- 
ages, to  which  plaintiff  took  no  exception,  and  charged  that  the  article 
complained  of  was  lit)elous  per  se  and  was  not  privileged;  that  the  Jury 
might  award  only  nominal  damages  if  It  was  published  without  malice 
and  plaintiff  had  suffered  no  appreciable  damage,  or  might  award  sub- 
stanUal  damages  if  they  found  that  plaintiff  had  been  damflged,  and  even 
exemplary  damages  if  they  found  that  tbe  article  was  Inspired  by  malice. 
The  jury  returned  a  verdict  for  defendant  Held  that,  while  this  ver- 
dict was  tedintcally  erroneous,  the  court  erred  in  setting  aside  the  ver- 
dict, as  a  new  trial  will  not  be  granted  in  a  libel  action,  in  order  that 
plaintiff  may  recover  n<nnlnal  damages. 

[EO.  Note.— For  other  cases,  see  Ubel  and  Slander,  Cent  Dig.  H  376. 
876;  Dec.  Dig.  «3»126.] 

Page  and  Laughlln,  JJ.,  dissenting. 
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Api>eal  from  Special  Term,  New  York  County. 

Acti<m  by  William  Lynch  against  the  New  York  Times  Company. 
Frc«n  an  order  setting  aside  a  verdict  and  ordering  a  new  trial,  the 
defendant  appeals.    Reversed,  and  verdict  reinstated. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLlN,  LAUGHUN, 
SCOTT,  and  PAGE,  JJ. 

Alfred  A.  Cook,  of  New  York  City,  for  appellant 
Judson  G.  Wells,  of  New  York  Cily,  for  respondent 

SCOTT,  J.  The  action  is  for  libel,  based  on  the  publication  by 
defendant  of  the  proceedings  in  a  criminal  court  in  which  the  person 
arraigned,  a  relative  of  the  plaintiff,  had  assumed  plaintiff's  name. 
In  connection  with  this  repcut  defendant  had  published  certain  state- 
ments concerning  plaintiff,  which  were  false  and  were  derogatory  to 
him,  but  would  have  been  true  if  spoken  of  the  person  who  was  ar- 
raigned and  who  had  assumed  plaintiff's  name.  The  plaintiff  alleged 
no  special  damage,  and  it  was  quite  apparent  that  the  publication  was 
without  actual  malice  and  the  result  of  a  mistake. 

The  trial  justice  charged  the  jury  very  fully  oa  the  question  of 
dam^s,  and  apparently  to  the  entire  satisfaction  of  plaintiff,  who 
took  no  exception  thereto.  The  jury  were  instructed  that  the  article 
complained  of  was  libelous  per  se,  and  that  the  defendant  was  not 
entitled  to  the  benefit  of  the  plea  of  privilege  which  it  had  interposed. 
On  the  question  of  damages  the  jury  were  given  the  widest  latitude, 
being  instructed  that  they  mig^it  award  only  nominal  damages  if  they 
found  that  the  article  had  t«en  published  without  malice  and  that 
{^aintiff  had  suffered  no  appreciable  damage  therefrom,  or  might 
award  substantial  damages  if  they  found  that  the  plaintiff  had  been 
damaged,  and  even  exemplary  damages  if  they  found  that  the  article 
had  been  inspired  by  malice.  The  jury  rendered  a  verdict  for  the  de- 
fendant, and  this  the  court  set  aside.  There  can  be  no  doubt  that  the 
verdict  was  technically  erroneous,  for  under  the  law  as  expounded  to 
the  jury  by  the  court  the  plaintiff  was  entitled,  at  the  least,  to  nominal 
damages.  Having  in  mind  the  instructions  of  the  court,  it  seems  evi- 
dent that  this  verdict  must  have  been  the  result  of  a  conviction  in 
the  minds  of  the  jurymen  that  the  plaintiff  had  in  fact  suffered  no 
damage  at  all ;  but,  bein^  laymen,  they  failed  to  distinguish  the  nice, 
perhaps  artificial,  distinction  between  a  verdict  for  the  defendant  and 
one  for  plaintiff  with  nominal  damages.  They  doubtless  considered, 
as  most  laymen  would,  unless  carefully  instructed  to  the  contrary,  that 
if  a  plaintiff  had  suffered  no  damage  he  was  entitled  to  no  verdict. 

In  a  libel  case,  more  perhaps  than  in  any  other,  the  jury  is  generally 
considered  to  be  the  supreme  arbiter  on  the  question  of  damages.  In 
actions  for  other  torts  there  is  generally  to  be  found  some  standard 
by  which  the  reasonableness  of  an  award  of  damages  may  be  tested; 
but  it  is  seldom  so  in  actions  for  libel  and  slander,  where  the  element 
of  wounded  sensibiUties  and  the  loss  of  public  esteem  play  a  part. 
If  the  jury  in  the  case  at  bar  had  given  expression  to  the  opinion 
that  plaintiff  had  suffered  no  injury  by  rendering  a  technically  correct 
verdict  for  nominal  damages,  no  fault  could  have  been  found  with 
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their  verdict  on  the  record  before  us.  Assuming,  as  we  are  entitled 
to  do,  that  another  jury  would  take  the  same  view  of  the  plaintiff's 
damage  that  the  first  one  took,  the  result  of  an  affirmance  of  the  or- 
der appealed  from  would  be  to  set  aside  the  verdict  and  order  a  new 
trial,  in  order  that  the  plaintiff  might  recover  a  verdict  for  nominal 
damages.  It  has  now  become  the  established  rule  that  a  verdict  will 
not  be  set  aside  for  this  reason.  Funk  v.  Evening  Post  Pub.  Co.,  76 
Hun,  497,  27  N.  Y.  Supp.  1089,  affirmed  152  N.  Y.  619,  46  N.  E.  292; 
Throckmorton  v.  Evening  Post  Pub.  Co.,  35  App.  Div.  396,  54  N. 
Y.  Supp.  887. 

In  the  case  first  cited  Mr.  Justice  Van  Brunt  discussed  numerous 
cases  bearing  upon  the  question,  both  in  England  and  in  this  state, 
and  found  the  established  rule  to  be  that  where  there  is  shown  no 
error  on  the  part  of  the  court,  by  which  the  jury  were  misled,  and  no 
property  rights  are  involved,  a  verdict  will  never  be  set  aside  upon  a 
motion  for  a  new  trial,  simply  because  the  verdict  has  been  for  the 
defendant,  instead  of  for  the  plaintiff  for  nominal  damages.  That  is 
precisely  the  case  as  we  find  it  presented  here.  The  charge  to  the  jury, 
at  least  from  the  plaintiff's  point  of  view,  seems  to  have  been  con- 
sidered entirely  satisfactory,  and  no  fault  is  found  with  it  by  plaintiff 
upon  this  appeal.  It  cannot  well  be  said,  therefore,  that  the  techni- 
cally erroneous  verdict  was  induced  by  any  error  or  misdirection  on 
the  part  of  the  court.  In  that  regard  the  case  is  similar  to  the  Throck- 
morton Case,  supra,  wherein  the  rule  above  stated  was  reiterated  and 
applied. 

It  follows  that  the  order  appealed  from  should  be  reversed,  with 
costs,  and  the  verdict  reinstated.   Settle  order  on  notice. 

CLARKE,  P.  J,  and  McLAUGHLIN,  J.,  concur. 

PAGE,  J.  (dissenting).  The  article  was  libelous  per  se,  George 
M.  Lynch,  on  being  arrested,  gave  the  name  of  his  brother  William, 
and  was  tried  and  convicted.  The  article  publishing  an  account  of 
this  proceeding  contained  statements  identifying  William  Lynch  as  the 
former  manager  of  the  store  of  his  mother,  Theresa  Lynch,  and  then 
falsely  alleged  that  William  had  dissipated  a  fortune  in  riotous  living 
and  had  disappeared.  Hie  court  properly  ruled  that  the  article  Vas  not 
privileged. 

The  answer  contained  a  third  and  partial  defense,  in  mitigation  of 
damages,  that  the  article  was  published  in  good  faith,  in  reliance  upon 
the  truth  of  information  received  by  reporters  and  agents,  and  that 
the  publication  was  made  without  malice,  express  or  implied.  The 
justice  erroneously  cliarged  that  this  could  be  taken  into  consideration 
generally  in  the  mitigation  of  damages,  whereas  he  should  have  limited 
it  to  the  question  of  punitive  damages. 

The  belief  in  the  trutii  cannot  be  taken  to  mitigate  general  damages- 
No  exwption  was  taken  to  this  portion  of  the  charge,  and  I  only  men- 
tion it,  as  accounting  in  some  degree  for  the  verdict.  The  defoidant 
proved  no  defense,  and  the  justice  practically,  although  not  as  clearly 
as  he  might,  instructed  the  jury  that  they  should  bring  in  a  verdict 
ior  the  plaintiff  for  damages  in  such  sum  as  they  thought  proper. 
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I  do  not  think  that  this  is  a  case  for  merely  nominal  damages,  but 
that  the  publication  concerning  the  plaintiff  was  made  without  any 
investigation  or  foundation  in  fact  and  called  for  substantial  damages. 

In  my  (pinion  the  order  should  be  affirmed. 

LAUGHLIN.  U  concurs. 


A.  D.  KNEUPER  SPECIALTY  CO.  V.  KNEUPEB  et  al 
(Supreme  Court,  Appelate  Division,  First  Department   February  18,  1916.) 

1.  PuADiNo  •s»127— Adhibsioii  bt  Failube  to  Dent. 

Denials  of  any  knowledge  or  Information  suffident  to  form  a  belief, 
or  negatives  pregnant,  to  that  they  are  mn-e  denials  of  the  facts  as  al- 
leged, are  not  positive  or  sufficient  denials,  and  the  statements  in  the 
complaint  which  they  purported  to  deny  therefore  stand  admitted. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Gent.  Dig.  H  26^263;  Dec. 
Dig.  ^12T.] 

2.  Pij:ADiNa  <s=»121 — Defects  in  Answeb — ^iNSumciENT  Dekiai. 

A  statement  denying  that  the  defendant  had  any  "information"  suf- 
ficient to  form  a  belief  with  respect  thereto  was  not  a  positive  or  suf- 
ficient denial  of  the  allegation  in  the  complaint. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  {§  245-248;  Dec 
Dig.  «=>121.] 

3.  Pleading  ^=»349 — ■Judgment  on  Pleadings — Pabt  of  Cause  of  Action. 

Where  plaintiff  demanded  Judgment  on  four  causes' of  action,  one  of 
which  stood  admitted  but  with  regard  to  the  others  the  pleadings  were  in 
a  confused  state,  It  would  have  been  entitled  to  Judgment  on  the  plead- 
ings as  to  the  cause  of  action  admitted,  if  it  had  withdrawn  or  waived 
the  other  causes  of  action. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  ${  1067-1069; 
Dec.  Dig.  <S=>34».] 

4.  Action  «=32S— Waives  of  Tobt. 

Where  the  plaintiff  merely  demanded  an  accoitnttng  with  respect  to 
money  claimed  to  have  been  wrongfully  collected,  he  was  deemed  to  have 
waived  the  tort,  If  any,  and  to  have  been  proceeding  against  the  defend- 
ants on  the  contract  Implied  by  law. 

[Ed.  Note.— For  other  cases,  see  Actkm,  Cent  Dig.  H  196-216;  Dec 
Dig.  ^'28.] 

c  8et-on  and  gouhibbcxadc  «s>44 — claims  of  codeiendahts — ^assebtion 
Against  Joint  and  Several  Liabxlxtt. 

Where  one  defendant,  as  treasurer  of  the  plaintiff  corporation,  made 
an  assfgnmrat  of  the  plaintiff's  accounts  to  the  other  defendant,  and  the- 
corporatlon  sought  an  accounting,  the  defendants'  liability  for  moneys 
collected  under  the  assignment  was  Joint  and  several;  and  since  Judg- 
ment might  be  recovered  against  either,  either  could  plead  a  counter- 
claim,  which  would  inure  to  the  benefit  of  both  against  any  recovery  by 
the  plaintiff,  and  In  favor  of  the  defendant  pleading  It  for  an  affirmative- 
recovery  for  any  surplus. 

[Ed.  Note. — For  other  cases,  see  S^Off  and  Counterclaim,  Cent  Dig. 
H  82-96,  98,  99;  Dee.  Dig.  «S=>44.] 

6.  Pleading  €=>411 — Cotjntebclaim — Defects — Waives. 

Though  Code  Glv.  Pioc  {  607,  requiring  that  the  particular  cause  of' 
action  to  whidi  a  counterclaim  ia  pleaded  should  be  specified,  was  not 
strictly  followed,  where  plaintiff  did  not  complain,  and  had  included  three- 
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or  four  alleged  causes  of  a<^on  In  a  single  connt,  <»ie  of  which  was  seek- 
ing recovery  of  plalntlfTs  books,  was  admitted  by  defendants,  tbe  court 
will  treat  the  counterclaim  as  directed  to  the  other  counts  seeking  re- 
covery of  a  money  jndgmait,  and  which  causes  of  actUm  were  opposed  by 
defendant 

[Ed.  Note.— For  other  casea,  see  Pleading,  Cent  Dig.  ft  13SA,  1385; 
Dec:  Dig.  «=»411.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  A.  D.  Kneuper  Specialty  Company  ^inst  Alexander 
D.  Kneuper  and  another.  From  an  order  denying  its  motion  for  judg- 
ment on  the  pleadings,  plaintiff  appeals.  Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  LAUGHLIN. 
SCOTT,  and  PAGE,  JJ. 

A.  P.  Bachman,  of  New  York  City,  for  appellant 
Thomas  Downs,  of  New  York  City,  for  respondents. 

LAUGHLIN,  J.  The  pleadings  upon  which  the  motion  for  judg- 
ment was  made  consist  of  a  complaint,  a  joint  answer  of  the  defend- 
ants thereto,  containing  facts  alleged  by  the  defendant  George  Kneuper 
"for  a  further  defense  and  by  way  of  a  counterclaim,"  and  a  demurrer 
to  said  defense  and  counterclaim  on  the  ground  that,  if  pleaded  as  a 
defense,  it  is  insufficient  in  law,  and,  if  pleaded  as  a  counterclaim,  it  is 
not  of  a  character  specified  in  s^tion  501  of  the  Code  of  Civil  Pro- 
cedure. 

The  plaintiff  alleges  that  it  is  a  corporation  organized  under  the  laws 
of  New  Jersey;  that  defendant  Alexander  D.  Kneuper  was  its  treas- 
urer until  the  25th  day  of  June.  1915,  when  the  board  of  directors, 
at  a  meeting  at  which  he  was  present  and  in  which  he  participated, 
duly  adopted  a  resolution  ousting  him  from  the  office;  that  he  re- 
moved the  books  from  the  plaintiff's  office  without  its  consent,  and 
that  both  defendants  arc  now  in  possession  thereof,  and  have  refused 
on  demand  to  restore  the  same  to  plaintiff;  that  both  defendants  have 
given  notice  to  debtors  of  the  plaintiff  that  it  has  discontinued  busi- 
ness and  that  the  indebtedness  was  payable  to  defendant  George  Kneup- 
er, with  whom  the  other  defendant  was  associated;  that  defendants 
have  persisted  in  collecting  the  accounts  belonging  to  plaintiff,  not- 
withstanding the  fact  that  they  have  been  notified  that  they  had  no 
right  so  to  do,  and  that  they  base  their  claim  of  right  so  to  do  on  an 
assignment  of  accounts  alleged  to  have  been  made  in  the  name  of 
the  plaintiff  by  defendant  Alexander  D.  Kneuper,  as  treasurer,  to  the 
other  defendant,  which  it  is  alleged  was  not  authorized,  and  was  made 
in  violation  of  the  by-laws  of  tiie  plaintiff,  the  substance  of  which  is 
pleaded ;  that  defendants  have  received  payment  on  account  of  other 
accounts  to  which,  by  virtue  of  an  agreement  between  the  defendants, 
the  Kneuper  Filter  Company,  and  the  plaintiff,  plaintiff  became  en- 
titled, and  have  converted  the  moneys  received  to  their  own  use ;  that 
the  filters  and  filtering  material  which  plaintiff  used,  and  which  con- 
stituted its  only,  business,  were  manufactured  sol^y  by  defendant 
George  Kneuper,  who  has,  in  violation  of  an  agreement  to  furnish  the 
same  to  the  plaintiff,  which  is  not  otiierwise  pleaded,  refused  to  de* 
liver  either  £lters  or  filtering  material  to  the  plaintiff,  with  the  residt 
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that  its  business  has  been  "wholly  ruined" ;  and  that  by  reason  of  the 
premises  it  is  unable  to  collect  its  accounts  "and  has  suffered  loss  of 
reputation  and  credit  by  reason  of  the  notices  sent  to  their  customers 
aforesaid."  The  plaintiff  demands,  judgment  (1)  for  possession  of 
its  books ;  (2)  for  an  accotmting  of  the  moneys  collected  by  defendants 
on  accounts  owing  to  plaintiff,  or  on  accounts  to  the  proceeds  of  which 
plaintiff  was  entitled;  (3)  for  an  injunction  pendente  lite;  and  (4)  that 
the  cou^  retain  jurisdiction  and  by  aid  of  a  jury  assess  the  damages 
sustained  by  the  plaintiff  in  the  loss  of  business,  credit,  and  reputa- 
iioa,  and  for  costs. 

[1]  The  answer  contains  no  doiial  of  any  material  allegation  of  the 
complaint  with  respect  to  the  removal  of  the  books  of  the  plaintiff,  or 
the  possession  thereof  by  the  defetidants,  and  .their  failure  to  deliver 
the  same  to  the  plaintiff.  It  purports  to  contain  denials  with  respect 
thereto,  but  tiiey  are  either  insufficient,  in  that  they  are  neither  posi- 
tive denials,  nor  denials  upon  or  of  any  knowledge  or  information 
sufficient  to  form  a  belief,  or  negatives  pregnant,  in  that  they  are  mere 
denials  of  the  facts  as  alleged.  The  complaint,  tlierefore,  for  the  re- 
covery of  the  books,  stands  admitted. 

The  allegatiMis  that  both  defendants  have  given  notice  to  the  debtors 
of  tiiie  plaintiff  that  it  has  discontinued  business,  and  tliat  the  indebt- 
edness was  payable  to  the  defendant  George  Kneuper,  with  whom  the 
other  defendant  was  associated,  are  denied ;  bi«t  George  Kneuper  ad- 
mits that  he  wrote  the  debtors  of  the  plaintiff  that  he  was  authorized 
to  collect  the  accounts.  The  defendant  Alexander  D.  Kneuper  denies 
that  he  claimed  authority  to  collect  the  accounts,  or  that  he  has  col- 
lected or  received  any  money  thereon.  The  defendant  George  Kneuper 
admits  that,  notwithstanding  the  receipt  of  a  notice  to  discontinue  the 
collection  of  the  accounts,  he  asserted  that  he  had  a  right  so  to  do  by 
virtue  of  a  written  assignment  thereof  which  is  not  set  forth ;  and 
he  attempted  to  deny  the  allegations  with  respect  to  the  requirements 
of  the  by-laws,  but  failed,  for  he  merely  denied  that  he  had  any  in- 
formation sufficient  to  form  a  belief  with  respect  thereto.  Both  de- 
fendants deny  the  allegations  of  the  complaint  with  respect  to  an 
agreement  between  them  and  the  Kneuper  Filter  Company  and  the 
plaintiff.  The  defendant  George  Kneuper  admits  that  he  has  received 
payment  of  some  of  the  accounts  owing  to  plaintiff,  and  has  refused  to 
turn  moneys  so  received  over  to  plaintiff;  but  both  defendants  deny 
that  they  have  converted  to  their  own  use  any  moneys  belonging  to 
the  plaintiff.  Both  defendants  deny  the  allegations  of  the  complaint 
to  the  effect  that  the  filters  and  filtering  material,  which  plaintiff  used 
and  which  constituted  its  own  business,  were  manufactured  solely 
by  the  defendant  George  Kneuper,  or  that  he  has,  in  violation  of  an 
agreement  to  furnish  the  same  to  the  plaintiff,  refused  to  deliver  either 
the  filters  or  filtering  material  to  the  plaintiff,  or  that  plaintiff  thereby 
has  been  unable  to  fill  any  of  its  orders,  or  that  its  business  has  been 
ruined. 

[2]  The  allegations  that  plaintiff  is  unable  to  collect  its  accounts 
by  reason  of  the  acts  of  the  defendants,  and  has  suffered  loss  of  repu- 
tation and  credit  by  reason  of  the  notices  sent  to  its  custcnners,  stand 
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admitted,  for,  while  both  defendants  attempted  to  deny  them,  they 
merely  denied  any  information  sufficient  to  form  a  belief  with  respect 
thereto. 

In  that  part  of  the  answer  purporting  to  contain  a  defense  and 
counterclaim  in  behalf  of  the  defendant  George  Kneuper,  it  is  alleged 
that  at  the  special  instance  and  request  of  the  plaintiff  he  manufactured 
and  delivered  to  it  filters  and  filtering  material  of  the  reasonable  value 
^d  agreed  price  of  $1,367.60;  that  plaintiff  with  his  consent  received 
certain  goods  from  Beebe,  for  whom  he  had  manufactured  them,  and 
delivered  the  same  to  its  customers,  and  collected  therefor,  and  agreed 
to  pay  said  George  Kneuper  therefor  the  sum  of  $550,  which  it  has 
failed  to  do;  that  in  the  month  of  February,  1915,  the  plaintiff  orally  ■ 
agreed  to  pay  him  for  the  use  of  his  factory  in  the  manufacture  of 
filters  and  filtering  material  at  tfie  rate  of  $816  per  month  from  the 
1st  day  of  May,  1915,  and  thereupon  took  possession  and  exercised 
certain  control  under  the  terms  of  said  oral  agreement,  and  used  the 
factory  and  appliances  between  May  1  and  May  22,  1915,  which  use 
and  occupation  was  of  the  reasonable  value  and  agreed  price  of  $594 ; 
and  that  payment  of  said  three  several  sums  has  been  demanded,  and 
that  no  part  thereof  has  been  paid,  exceptii^  $790.33,  which  he  claims 
to  have  collected  and  applied  by  authority  of  the  plaintiff.  Judgment 
is  demanded  in  favor  of  both  defendants  for  the  dismissal  of  the  com- 
plaint, and  in  favor  of  the  defendant  George  Kneuper  for  the  sum  of 
$2,322.07  on  his  counterclaim. 

[3,  4]  In  this  confused  state  of  the  pleadings  the  plaintiff  was  not  en* 
titled  to  judgment  thereon.  If  it  had  withdrawn  or  waived  its  other 
causes  of  action,  it  would  have  been  entitled  to  judgment  for  the  pos- 
session of  the  books ;  but  that  it  did  not  do.  It  moved  for  the  judg- 
ment for  which  it  prays  in  the  ccHUplaint,  which  is  for  the  possession 
of  the  books,  and  for  an  accounting  by  both  defendants  of  the  mon- 
eys collected  by  either,  although  the  defendant  Alexander  D.  Kneuper 
denies  that  he  has  received  any  moneys  on  accounts  owing  to  the  plain- 
tiff, or  to  which  tlie  plaintiff  is  entitled,  or  that  he  has  participated 
in  the  collection  thereof  by  the  other  defendant,  and  also  for  the  as- 
sessment hy  a  jury  against  both  defendants  of  tiie  damages  sustained 
by  plaintiff  in  the  loss  of  business,  credit,  and  reputation,  owing  to 
their  acts  in  notifying  plaintiff's  debtors  that  it  had  discontinued  busi- 
ness, and  to  the  failure  of  the  defendant  George  Kneuper  to  furnish 
to  the  plaintiff  filters  and  filtering  material  in  accordance  with  his 
agreement,  all  of  which  acts  are  denied  by  one  defendant,  and  some 
of  them  are  denied  by  the  other.  Moreover,  although  there  are  al- 
legations tending  to  show  that  the  collections  by  the  defendants  of 
moneys  belonging  to  the  plaintiff  were  wrongful,  since  the  plaintiff 
merely  demands  an  accounting  with  respect  thereto,  it  must  be  deemed 
to  have  waived  the  tort,  if  any,  and  to  be  proceeding  against  the  de- 
fendants on  the  contract  implied  by  law.  Coit  v.  Stewart,  50  N.  Y. 
17;  Rothschild  v.  Mack,  115  N.  Y.  I,  21  N.  E.  726;  Davis  v.  Aiken, 
85  Hun,  554,  33  N.  Y.  Supp.  103;  Segelken  v.  Meyer,  94  N.  Y.  474; 
Fera  v.  Wickham,  135  N.  Y.  223,  31  N.  E.  1028,  17  L.  R.  A.  456; 
Stevens  v.  Devins,  158  App.  Div.  616,  143  N.  Y.  Sum>.  91d 
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[6]  The  plaintifF  alleges  facts  tending  to  show  that  the  defendants 
are  jointly  liable  for  such  moneys;  but  their  liability  is  not  on  a 
joint  obligation,  which  would  preclude  a  counterclaim,  unless  in  favor 
of  both  (Hunter  v.  Booth.  84  App.  Div.  585,  82  N.  Y.  Supp.  1000; 
Spofford  v..  Rowan,  124  N.  Y.  106,  26  N.  E.  350;  Pinckne^r  v.  Keyler, 
4  E.  D.  Smith,  469),  and  is  several  as  well  as  joint,  and  since  a  judg- 
ment might  be  recovered  against  either,  either  was  at  liberty  to  plead 
a  counterclaim,  which,  however,  inures  to  the  benefit  of  both  as  an 
offset  to  defeat  or  diminish  any  recovery  by  the  plaintiff,  and  in  favor 
of  the  particular  defendant  pleading  it  for  an  affirmative  recovery  for 
any  surplus  (American  Guild  v.  Damon,  186  N.  Y.  360,  78  N.  E. 
1081). 

[8]  In  pleading  this  counterclaim,  however,  the  provisions  of  sec- 
tion 507  of  the  Code  of  Civil  Procedure  were  not  strictly  followed, 
for  they  require  that  &e  particular  cause  of  acti(Mi  to  which  the  coun- 
terclaim is  pleaded  should  be  specified;  but  of  this  the  plaintiff  does 
not  and  could  not  well  complain,  for  it  has  jumbled  togetlier  three  or 
four  alleged  causes  of  action  in  a  single  count.  It  is  manifest  that 
the  counterclaim  is  not  pleaded  to  diminish  or  defeat  the  plaintiff's 
cause  of  action  for  the  recovery  of  the  books,  and  therefore  it  is  fairly 
to  be  inferred  that  it  is  pleaded  to  diminish  or  defeat  the  recovery  of 
a  money  judgment,  and  that  is  the  theory  upon  which  the  appeal  has 
been  argued.  The  counterclaim  is  ^[ood,  at  least,  as  against  any  lia- 
bility for  an  accounting,  and  that  is  the  only  cause  of  action  well 
pleaded,  other  than  that  for  the  recoveiy  of  the  books. 

It  follows  that  the  order  should  be  afnrmed,  with  $10  costs  and  dis- 
bursements. Order  filed.  All  concur. 


(Supreme  Court,  Appellate  DItIbIoh,  First  Department    February  11,  1916.) 

L  DEDICATION  ®=»ltS — MODEB — IrTTEHT. 

A  dedication  may  be  established  by  written  or  oral  declaratiraut,  or  by 
the  acts  of  tbe  parties  holding  the  title ;  but  in  any  event  it  must  aix>eaT 
that  the  parties  Intended  to  dedicate  the  land, 

[Bd.  Note.~For  other  cases,  see  Dedication,  Gent  Dig.  1 13;  Dec.  Dig. 
«»15.] 

2.  Dedication  €=»15 — What  Constitutes — Evidence. 

A  street  which  a  city  subsequently  sought  to  open  had  been  previously 
laid  out  on  a  map  of  private  property,  but  the  fee  to  it  had  never  been 
acquired  by  the  city.  Before  the  city  sought  to  condemn,  appellant  ac- 
quired the  property,  with  the  understanding  that  the  whole  tract.  In- 
cluding a  l^-foot  strip,  should  be  conveyed.  The  conveyance,  which  was 
made  to  a  dummy,  referred  to  the  map  previously  recorded.  Appellant 
objecting,  the  owners  Conveyed  directly  to  it  all  tiielr  rights  and  interest 
in  a  lO-foot  strip,  which  It  was  claimed  was  part  of  the  street  laid  out  on 
the  i^vate  map.  Subsequent  appellant  conveyed  both  parcels  to  an- 
other, thereafter  receiving  a  reconveyance  of  the  10-fc{pt  strip.  Eeld,  that 
there  was  no  intention  to  dedicate,  and  therefore,  the  strip  not  being  bur- 
dened with  a  street  easement,  actual  danu^es  must  be  awarded. 

[Ed.  Note.— I>or  otb«  cases,  see  Dedlcati<m,  Gent  Dig.  t  18;  Dea  Dig. 
«=>16.] 

^=»For  oUter  cmm  bm  luns  topic  ft  KET-NUHBBR  in  all  Kiy-NumbaniA  DisMtv  A  Indcxw 
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Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  the  application  of  tfie  City  of  New  York  to  acquire 
lands  for  the  opening  of  a  street.  From  so  much  of  an  order  as  sus- 
tained objections  to  confirmation  of  report  of  commissioners  of  esti- 
mate and  assessment,  and  directed  return  of  such  report  for  correc- 
tion, the  landowner  appeals.  Order  reversed,  and  motion  to  confirm 
the  report  granted. 

See,  also,  167  App.  Div.  807,  153  N.  Y.  Supp.  128: 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  DOWLING,  and  SMITH,  JJ. 

I.  E.  Bermant,  of  New  York  City,  for  appellant. 
Joel  J.  Squier,  of  New  York  City,  for  respondent 

Mclaughlin,  J.  On  the  17th  of  December,  1895,  the  commis- 
sioner of  street  improvements,  under  the  authority  conferred  by  chap- 
ter 545  of  the  Laws  of  1890,  filed  in  the  office  of  the  register  of  the 
county  of  New  York,  a  map  showing  the  location,  width,  grade,  and 
class  of  streets  laid  out  and  adopted  for  the  Twenty-Third  and  Twenty- 
Fourth  wards  of  the  city  of  New  York.  One  of  these  streets  was 
West  172d  street,  which,  as  laid  out  on  the  map,  embraced  Walnut 
street,  socalled,  50  feet  in  width,  and  also  adjacent  land  on  the  south 
side  to  a  depth  of  10  feet.  Walnut  street  had  been  previously  laid 
out  on  a  map  of  private  property,  but  the  fee  to  it  had  never  been 
acquired  by  the  city.  In  April,  1905,  a  tract  of  land  comprising  what 
is  designated  in  the  record  as  block  2858,  which  was  bounded  on  the 
north  by  Walnut  street  and  included  the  10-foot  strip  above  referred 
to  in  West  172d  street,  was  owned  by  Edward  L.  Woolf  and  others. 
By  a  deed  dated  April  18,  1905,  recorded  May  5,  1905,  Woolf  and  his 
associates  conveyed  this  tract,  exclusive  of  the  10-foot  strip,  to  one 
Koenigsberger.  The  deed  specifically  referred  to  the  map  filed  by 
the  commissioner  of  street  improvements  in  1895,  and  one  side  of  the 
land  conveyed  was  bounded  by  the  south  side  of  West  172d  street,  as 
laid  out  on  said  map.  Koenigsbei^r  gave  to  his  grantors,  by  the  same 
description  contained  in  the  deed,  a  purchase-money  mortgage  for 
$105,000,  which  was  made  and  recorded  on  the  same  dates  as  the  deed. 
On  the  same  day,  subject  to  the  mortgage,  Koenigsberger  conveyed 
such  land  to  the  appellant  herein.  By  a  deed  dated  May  10,  1905,  and 
recorded  May  15,  1905,  Woolf  and  his  associates  conveyed  to  the  ap- 
pellant "all  their  right,  title,  and  interest"  in  the  10-foot  strip  to  which 
reference  has  been  made.  The  appellant,  on  the  24th  of  December, 
1907,  conveyed  both  of  these  parcels  to  the  Leicester  Realty  Company, 
and  on  the  5th  of  February,  1906,  the  10-foot  strip  was  reconveyed  to 
the  appellant  Some  time  thereafter  Woolf  and  his  associates  fore- 
closed their  mortgage,  and  at  the  foreclosure  sale  Woolf  purchased 
the  land.  On  the  1st -of  April,  1913,  the  city  acquired  the  fee  to  West 
172d  street  as  laid  out  on  the  map  filed  by  the  commissioner  of  street 
improvements  in  1895.  At  this  time  the  appellant  owned  the  fee  to 
the  10-foot  strip  of  land  included  in  the  new  street,  and  Woolf  was 
the  owner  of  the  land  purchased  by  him  at  the  foreclosure  sale. 

In  the  proceedings  institute  by  the  city  for  the  purpose  of  ac- 
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quiring  the  title  to  the  10-foot  strip,  two  separate  damage  numtxers, 
2  and  2a,  were  given  to  it;  the  latter  designating  a  portion  of  the 
parcel  subject  to  a  subsurface  sewer  easement.  After  proceedings  had 
before  them,  the  commissioners  of  estimate  and  assessment  filed  a 
report  awarding  the  appellant  damages  in  the  sum  of  $5,541.58 — $4,- 
252.50  for  parcel  damage  2,  and  $1,289.08  for  parcel  2a.  The  re- 
spondent opposed  the  confirmation  of  the  report  awarding  these  dam- 
ages, on  the  ground,  among  others,  that  the  two  parcels  in  question 
were  burdened  with  street  easements,  and  for  that  reason  only  nominal 
awards  should  have  been  made.  The  learned  justice  at  Special  Term 
was  of  the  opinion  that  the  description  of  the  land  contained  in  the 
deed  frwn  Woolf  and  his  associates  to  Koenigsberger  indicated  an  in- 
tention on  Uie  part  of  the  former  to  dedicate  the  10-foot  strip  to  the 
puUic,  and  only  a  nominal  award  of  damages  should  have  been  made 
to  the  owner.  He  refused  to  confirm  the  report  of  the  commissimiers, 
in  so  far  as  the  same  awarded  damages  to  the  appellaht;  and  sent  the 
matter  back  for  revision  and  correction.  It  is  from  this  order  the  ap- 
peal is  taken. 

[1,  2]  I  am  of  the  opinion  the  order,  in  so  far  as  appealed  from, 
should  be  reversed,  and  the  motion  to  confirm  the  report  granted. 
The  record  does  not  disclose  any  evidence  that  Woolf  and  his  asso-. 
dates  intended  to  dedicate  the  fee  of  the  10-foot  strip  to  the  public>  or 
that  the  dty  ever  acted  up<ni  the  assumption  that  such  dedication  had 
been  made.  A  dedication  may  be  established  by  written  or  oral  decla- 
rations, or  by  the  acts  of  the  parties  holding  the  title.  Flack  v.  Vil- 
lage of  Green  Island,  122  N.  Y.  107,  25  N,  E.  267;  Holdane  v.  Trus- 
tees of  the  Village  of  Cold  Sprir^,  21  N.  Y,  474.  But  in  either  case, 
before  the  conclusion  can  be  reached  that  there  has  been  an  actual 
dedication,  it  must  appear  that  such  was  the  intent  of  the  parties  to  the 
grant,  and  in  determining  whether  such  were  the  intent  tiie  court  will 
always  take  into  consideraticm  the  condition  of  the  land,  the  situation 
of  tibe  parties,  and  the  circumstances  attendii^  the  transaction.  Mat- 
ter of  Brook  Avenue,  40  App.  Div.  519,  58  N.  Y.  Supp.  163,  affirmed  on 
opinion  below  161  N.  Y.  622,  55  N.  E.  1093. 

Applying  this  rule  to  the  question  here  under  consideration,  it  at 
once  becomes  apparent,  as  it  seems  to  me,  there  never  was  an  intent 
on  the  part  of  any  of  the  owners  of  the  10-foot  strip  to  dedicate  it 
to  the  public.  The  fact  does  not  seem  to  be  contradicted — and,  if  so, 
the  evidence  clearly  shows — ^that  in  so  far  as  Koenigsberger  was  con- 
nected with  the  conveyance  to  him  he  was  a  dummy  for  the  Fleisch- 
mann  Realty  Company,  Incorporated,  the  appellant;  that  such  com- 
pany desired  to  purchase  the  property  for  the  purpose  of  erecting  build- 
ings thereon,  and  prior  to  its  purchase  looked  over  the  property"  and 
was  informed  by  the  owners  that  the  sale  would  include  the  whole 
tract  owned  by  them ;  that  the  contract  of  sale  was  entered  into  with 
this  understanding,  and  the  consideration  agreed  to  be  paid  was  $125,- 
OOQ,  Shortly  before  the  contract  was  closed  by  tlie  execution  and 
delivety  of  the  deed  to  Koenigsberger,  the  appellant  objected  to  the 
description  of  the  property  as  contained  in  the  contract  of  sale  and 
in  the  proposed  deed  to  him.  The  objection  was  based  upon  the  fact 
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that  die  description  did  not  include  the  10-foot  strip,  and  for  that 
reason  the  Realty  Company  refused  to  take  the  title.  Negotiations 
were  then  entered  into  between  Woolf  and  his  associates  and  the 
Realty  Company,  having  for  its  object  the  acquisition  of  the  title  to  such 
strip.  Such  negotiations  finally  culminated  in  an  agreement  on  the 
part  of  Woolf  and  his  associates  to  convey  the  strip  to  the  Realty 
Company  for  the  consideration  of  ^,500.  The  conveyance  to  Koenigs- 
berger  was  then  made  and  subsequently  the  conveyance  of  the  strip  to 
the  Realty  Company,  when  the  $2,500  was  ^d. 

These  facts  indicate,  as  clearly  as  anything  can,  that  there  was  no 
intention  on  the  part  of  any  of  the  parties  concerned  in  the  transac- 
tion to  dedicate  this  strip  to  the  public.  If  this  conclusion  be  correct, 
then  the  Realty  Company  was  the  owner  of  the  strip  and  the  city 
could  only  acquire  the  title  by  paying  therefor.  The  award  made  by 
the  commissioners  was  justified  by  the  evidence,  cannot  be  said  to  be 
excessive,  and  their  report  should  have  been  affirmed. 

The  order,  in  so  far  as  appealed  from,  is  therefore  reversed,  with 
$10  costs  and  disbursements  and  the  motion  to  confirm  the  report  grant- 
ed, with  $10  costs.  All  concur. 


(Supreme  Court,  Appellate  DlviritMi,  Blrst  Department   February  1^  1916.) 

1.  Pbincipal  AMD  Agent  ^=>33 — Contbacts — Rkscibsioh — Obounds. 

Under  a  contract  wherdby  plaintiff,  who  bad  been  acting  as  sales  agent 
for  the  d^endant  on  a  commission  basis  and  held  a  number  of  stoves  be- 
lotiglDg  to  defendant  on  consigumeut,  became  defendant's  sales  agent  io 
certain  territory  at  $500  a  month,  was  required  to  make  a  monthly  report 
ot  all  goods  In  bis  wareboase,  where  the  goods  carried  over  by  plaintiff 
under  the  former  contract  were  never  rebiUed.  to  It  under  the  latter  cmi- 
tract,  and  where  it  did  not  appear  that  plaintiff  was  notified  until  after 
the  making  of  the  latter  contract  that  the  goods  carried  over  bad  been 
charged  to  its  account  under  the  latter  contract,  a  failure  to  report  with 
respect  to  the  goods  held  under  the  former  contract  did  not  Justly  the 
cancellation  of  the  latter  contract. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent  IMg.  |  54; 
Dec.  Dig,  ®=533.] 

2.  Pbincipal  and  Agent  <s=»33 — Sales  Contbact — Bescission — GaonNDS. 

Under  such  contract,  plaintiffs'  failure  to  furnish  a  monthly  report  hi 
writing  and  to  furnish  duplicate  bills  of  sale,  when  they  had  received 
only  sample  stoves  on  or  prior  to  the  day  wben  defendant  attempted  to 
cancel  and  wben  Uiere  bad  been  no  sales  under  the  oonteact,  did  not  Jos- 
tlfy  defendant  In  terminating  it. 

•  [Ed.  Note. — ^For  other  cases,  see  Principal  and  Agent,  Cent.  Dig.  | 
Dec,  Dig.  «»=»33.3 

3.  Peikcifat.  and  Agent  «=»41 — ConraACTS—GAKCBiXATzon— Pleadino. 

In  BQch  case,  where  the  plalotlffs'  failure  to  report  sales  was  not  plead- 
ed,  It  could  not  Justify  Che  canoellatloo  sought  by  d^endant 
[Bd.  Note.— For  other  cases,  see  Principal  and  Agent,  Dec.  D^.  «=»4t1 

Scott,  J.,  dissraiting.  

«=9For  otber  casei  aaa  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  IndexM 
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Appeal  from  Trial  Term,  New  York  County. 

Action  by  Samuel  Mann  and  others  against  the  Abram  Cox  Stove 
Company,  with  counterclaim  by  defendant.  Judgment  for  defendant, 
and  plaintiffs  appeal.  Judgment  and  order  reversed,  and  new  trial 
granted. 

Amied  before  CLARKE,  P.  J.,  and  McO-AUGHLIN.  LAUGHLIN, 
SCOTT,  and  PAGE,  JJ. 

Leon  Sanders,  of  New  York  City  (L.  E.  Schlechter,  of  New  York 
City,  on  the  brief),  for  appellants. 
Charles  D.  Folsom,  of  New  York  City,  for  respondent 

LAUGHLIN,  J.  This  is  an  action  to  recover  damages  for  breach 
of  contract.  On  the  27th  day  ol  January,  1913,  the  plaintiffs,  who 
were  copartners  conducting  a  wholesale  furniture  and  stove  business 
under  the  name  of  Mann  Bros.,  and  defendant,  a  corporation  organ- 
ized under  the  laws  of  Pennsylvania  and  engaged  in  manufacturing  and 
selling  stoves  and  ranges,  made  an  agreement  in  writing  by  which  de- 
fendant employed  plaintiffs  for  one  year  from  February  1,  1913,  as 
sales  agents  of  "a  designated  part  of"  its  products  in  certain  coun- 
ties of  this  state  and  otiier  defined  territory  in  New  Jersey  and  Con- 
necticut. The  office,  showroom,  and  warehouse  of  the  plaintiffs  were 
at  No.  250  South  street,  New  York.  Defendant's  plant  and  office  were 
at  Philadelphia.  The  plaintiffs  were  then  acting  as  sales  agents  for 
the  defendant  pursuant  to  a  former  contract.  The  former  contract 
was  to  be  superseded  by  the  cwitract  in  question,  which,  however,? 
contains  no  reference  thereto.  The  plaintiffs  agreed  not  to  represent 
any  other  line  of  stoves  or  ranges,  and  to  have  in  their  warehouse  at 
all  times  a  sufficient  stock  "to  supply  orders  frcmi  local  territory," 
and  to  make  all  deliveries  free  of  charge  for  hauling  and  carting  in 
certain  territory ;  and  it  was  agreed  that  defendant  should  have  the 
privilege  of  having  an  office  and  a  showroom  in  any  part  of  the  second 
floor  of  plaintiffs'  warehouse,  but  that  any  improvements  made  by 
defendant  with  respect  to  such  office  or  showroom  should  be  at  its 
own  expense.  The  contract  contained  no  other  express  provision  bear- 
ing on  the  extent  to  which  plaintiffs  should  order  stoves,  but  defendant 
agreed  "to  ship  all  stoves  and  ranges  to  Mann  Bros.'  warehouse  at 
250  South  street.  New  York,  freight  prepaid,"  and  to  pay  plaintiffs 
a  specified  price  per  range  or  stove  for  cartage  from  tiie  dock  in 
New  York  to  their  warehouse,  and  to  allow  plaintiffs  the  freight 
charges  "on  all  goods  shipped  to  territory  outside  of  New  York  City." 
It  was  contemplated  that  plaintiffs  might  take  orders  for  direct  ship^ 
ment  from  defendant's  factory  in  Philadelphia  to  customers,  and  might 
also  sell  and  deliver  from  the  stock  on  hand  in  their  said  warehouse. 
It  was  accordingl}r  agreed  that  all  goods  shipped  to  plaintiffs'  ware- 
house would  be  billed  to  plaintiffs  and  carried  on  a  consigned  ac- 
count," and  remain  the  property  of  the  defendant  until  sold  and  de- 
livered by  plaintiffs  to  their  customers,  and  should  be  insured  ^t  the 
expense  and  for  the  benefit  of  defendant ;  and  with  respect  to  orders 
for  direct  shipment  and  billing  to  the  customers  by  defendant,  the 
defendant  reserved  the  privilege  of  declining  the  order,  in  which' 
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event  it  agreed  to  notify  plaintiffs  immediatdy.  The  minimum  prices 
at  which  sales  were  to  be  made  were  to  be  fixed  from  time  to  time  bjr 
defendant,  and  a  schedule  thereof  to  r^ulate  sales  until  changed  was 
annexed  to  the  agreement.  The  plaintiffs  agreed  to  enter  the  employ 
of  defendant  and  to  use  their  best  efforts  to  sell  its  ?oods  in  the  terri- 
tory assigned  them,  and  to  accept  in  full  for  their  'salary  and  other 
compensation,"  other  than  the  cartage  for  which  th^  were  to  be  paid, 
the  sum  of  $6,000  per  year  to  be  paid  in  monthly  installments ;  but, 
in  the  event  that  the  sales  made  by  plaintiffs  during  the  contract  period 
exceeded  $40,000,  defendant  agreed  to  pay  plaintiffs  "for  additional 
remuneration"  a  commission  of  15  per  cent,  on  the  excess. 

The  plaintiffs  assumed  responsibility  for  the  collection  of  and  lia- 
bility for  the  pa3Tnent  of  "all  accounts  covering  goods"  shipped  from 
any  consignment  of  goods  to  them,  and  they  agreed  to  render  bills 
immediately  to  customers  to  whom  goods  were  delivered  from  their 
warehouse  and  to  forward  to  defendant  weekly  duplicate  copies  of 
the  bills  so  rendered.  Defendant  agreed  to  render  invoices  to  plaintiffs 
covering  all  deliveries  from  said  warehouse  "as  reported"  by  plaintiffs, 
and  sudi  charges  were  to  be  carried  on  a  "Mann  Bros,  general  ac- 
count" and  a  corresponding  credit  issued  to  the  consigned  account 
The  agreement  omtained  a  paragraph  embodying  further  provisions 
as  follows: 

"Said  Mann  Bros,  shall  make  a  montlily  report  on  the  Ist  of  each  and  ev- 
ery month  of  all  goods  In  their  New  York  warehouse,  and  any  shortage  shall 
be  charged  to  their  general  account,  at  the  prices  quoted.  They  also  agree 
to  make  settlement  by  check  on  or  before  the  l&th  ot  each  month,  covering 
all  charges  of  the  iweoedlnc  month  to  their  gennal  aocoont,  less  a  cash  As- 
count  of  2  per  cent" 

Plaintiffs  also  agreed  to  keep  a  separate  complete  set  of  books  "for 
stove  account."  The  parties  entered  upon  the  performance  of  their 
obligations  under  the  contract,  but  on  the  29th  day  of  April,  1913,  the 
defendant,  by  letter,  gave  notice  that  it  had  elected  to  cancel  the  con- 
tract as  of  that  date  on  account  of  "not  having  received  the  settlement 
promised  by"  plaintiffs  in  accordance  with  Sie  contract,  and  stated 
that  it  would  arrange  to  remove  its  goods  from  plaintiffs'  premises 
at  once.  The  "settlement'  referred  to  in  this  letter  doubtless  was  the 
monthly  report  which  the  contract  required  plaintiffs  to  make.  It 
is  claimed  that  plaintiffs  failed  to  keep  a  separate  set  of  books  for  the 
stove  account,  but  inasmuch  as  that  was  not  assigned  as  a  ground  for 
cancellation  it  need  not  be  considered.  The  monthly  installments  o£ 
$500  eadi  had  been  paid  for  two  months.  This  action  was  brought 
to  recover  damages  measured  by  the  unpaid  monthly  installments. 

Defendant  interposed  three  cotmterdaims:  (1)  Fca*  the  monthly 
installment  paid  March  1,  1913;  (2)  for  goods  sold  and  delivered, 
which  had  reference  to  the  goods  plaintiffs  held  as  agent  and  failed  to 
return  on  demand  after  cancellation  of  the  contract;  and  (3)  goods 
sold  and  delivered,  having  reference  to  goods  held  by  plaintiffs  un- 
der £he  former  contract  of  agency.  The  evidence  showed  that  the 
value  of  goods  held  by  plaintiffs  under  the  former  contract  was  $258.- 
60,  and  under  the  one  m  questioa  $901.15,  making  $1,15979.  These 
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amounts  and  interest,  aggregating  in  all  $1,264.15,  were  ccaiceded,  and 
the  second  counterclaim  was  deemed  to  be  therefor,  and  the  third 
counterclaim  was  withdrawn.  The  jury  allowed  a  counterclaim  for 
this  amount,  and  disallowed  the  first  counterclaim. 

The  plaintiifs  had  been  acting  as  sales  agent  for  the  defendant  on 
a  commission  basis  since  the  latter  part  of  August,  1912,  and  had 
sold  stoves  of  the  ^gregate  value  of  alrout  $3,500.  On  the  1st  of  Jan- 
uary, 1913,  one  month  before  the  contract  in  question  became  oper- 
ative, plaintiffs  held  257  stoves,  of  the  value  of  $2,50S.l5,  belonging 
to  defendant,  on  consignment  It  appeared  by  the  testimony  of  the 
plaintiff  Samuel  Mann  that  on  the  3d  day  of  April,  1913,  he  had  an 
interview  with  one  Lewis,  the  sales  manager  of  the  defendant,  with 
respect  to  settling  the  old  accounts,  and  that  he  told  Lewis  that  the 
plaintiffs  had  on  hand  on  the  28th  of  February,  1913,  194  of  these 
stoves,  115  of  which  had  been  returned  to  defendant  in  March  pur- 
suant to  an  agreement  tiierefor,  leavii^  in  the  possession  of  the  plain- 
tiffs at  the  time  of  the  interview  79  of  the  stoves,  of  the  value  of  $988.- 
90,  from  which  plaintiffs  claimed  deductions  for  commissions  owing  on 
sales  theretofore  made  under  a  former  contract,  and  for  trade  dis- 
counts allowed  to  customers,  and  for  carting  and  for  putting  cast  iroii 
bands  on  40  ranges,  and  $2  on  account  of  other  items,  aggregating 
$209.73,  leaving  $779.17,  the  value  of  the  stoves  over  and  above  the 
offset  claimed  by  the  plaintiffs,  and  that  the  plaintiffs  claimed  a  further 
offset  of  $500  due  to  tiiem  on  the  1st  of  April  under  the  contract  in 
question,  the  first  installment,  due  on  March  1st,  having  been  paid,  and 
$275  more  for  alterations  made  in  the  sample  showroom  in  their 
warehouse  for  the  accotmt  of  the  defendant,  and  $2.67  for  freight  paid 
for  the  account  of  the  defendant,  and  $3  paid  to  the  telephone  company, 
ag^egating  $780.66,  which  exceeded  said  surplus  representing  the 
value  of  the  stoves  by  $1.49;  that  it  was  agreed  between  him  and 
]>wis  that  the  old  account  would  be  adjusted  by  offsetting  these  claims 
of  the  plaintiffs  against  the  value  of  the  stoves  which  the  plaintiffs 
held  under  the  former  contract ;  that  Lewis  made  a  pencil  memoran- 
dum of  these  items  to  show  to  the  bookkeeper  of  the  defendant  as  the 
basis  on  which  the  old  account  was  adjusted. 

The  testimony  of  Lewis  is  not  in  accord  with  that  of  Mann  with  re- 
spect to  this  interview ;  but  the  subsequent  dealings  between  the  par- 
ties show  that  the  old  account  was  deemed  adjusted  on  that  basis. 
Accordii^  to  the  testimony  of  Mann,  at  the  interview  between  him 
and  Lewis  on  April  3d,  it  was  agreed  that  plaintiffs  should  retain  and 
pay  for  the  other  63  stoves  belonging  to  tiie  defendant  which  the  plain- 
tiffs held,  the  value  of  which  was  agreed  upon  the  trial  to  be  $258.60. 
The  invoices  of  the  goods  consigned  by  the  defendant  to  the  plain- 
tiffs under  the  contract  in  question  were  received  in  evidence,  and 
they  showed  an  ag^egate  invoice  value  of  $901.15.  It  was  conceded 
on  the  trial  that  tins  represented  the  value  of  all  the  stoves  received 
by  the  plaintiffs  from  tiie  defendant  under  the  contract  in  question, 
and  that  the  value  of  the  stoves  received  by  the  plaintiffs  under  the 
fonner  contract,  and  for  which  they  had  not  accoimted,  was  said  sum 
of  $258.60.   These  two  items,  representing  the  two  counterclaims  for 
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stoves  and  ranges  on  hand  and  unaccounted  for  by  plaintiffs,  aggre- 
gating $1,159.75,  were  accepted  as  the  aggregate  of  defendant's  counter- 
claim, and  at  the  suggestion  of  the  court  they  were  deemed  to  consti- 
tute its  second  counterclaim,  and  defendant's  counsel  thereupon  with- 
drew its  ttiird  counterclaim.  The  interest  upon  these  items  of  $1,- 
159.75  was  stipulated  to  be  $104.40,  making  a  total  of  $1,264.15. 

The  court,  in  submitting  llie  case  to  the  jury,  submitted  itiis  counter- 
claim and  defendant's  counterclaim  for  $500,  paid  by  the  defendant  on 
the  1st  of  March  for  llie  services  rendered  by  the  plaintiffs  during  the 
month  of  February,  under  instructions  to  the  effect  that,  if  the  defend- 
ant was  justified  in  terminating  the  contract  on  the  29th  day  of  April, 
the  defendant  was  entitled  to  recover  its  said  counterclaim  of  $1^64.- 
15,  and  that,  if  plaintiffs  violated  the  contract  during  the  month  of 
March  without  the  knowledge  of  defendant,  then  the  defendant  would 
also  be  entitled  to  recover  the  $500,  which  defendant  had  allowed  the 
plaintiffs  for  services  during  tiie  month  of  March.  The  jury  disal- 
lowed the  counterclaim  for  the  $500,  but  rendered  a  verdict  for  the 
defendant  on  the  other  counterclaim.  By  disallowing  the  counterclaim 
for  the  $500,  the  jury  under  these  instructions  found  that  the  plaintiffs 
did  not  violate  the  contract  during  the  month  of  March.  No  question 
with  respect  to  a  violation  of  the  former  contract  by  the  plaintiffs  was 
submitted  to  the  jury. 

[1]  The  defendant,  however,  claimed  that  it  was  justified  in  can- 
celing the  contract,  both  on  account  of  the  failure  of  the  plaintiffs  to 
report  under  the  contract  in  question  on  the  1st  of  the  month  with 
respect  to  the  goods  consigned  under  that  contract,  and  with  respect 
to  the  goods  on  hand  under  the  former  contract,  on  the  ground  thaf 
the  defendant  had  elected  to  permit  the  plaintiffs  to  hold  the  goods 
which  they  received  under  the  former  contract  as  if  consigned  under 
the  contract  in  question.  On  the  28th  day  of  February,  1913,  plaintiffs 
rendered  an  accounting  to  defendant  as  of  January  1,  1913,  showing 
a  balance  of  $1,004.50  due  and  owing  by  them  to  the  defendant,  for 
which  they  inclosed  their  check.  The  defendant  admowledged  this 
remittance  on  March  4.  1913,  and  claimed  deductions  from  the  ac- 
count as  stated  by  plaintiffs  of  $330.26,  for  which  they  asked  that 
plaintiffs  send  an  additional  check,  and  that  communication  closed  with 
the  following: 

"With  this  remittance  and  the  paid  freight  bills  requested,  we  can  cheek 
the  account  to  the  first  of  the  year,  and  wUl  rebUl  the  goods  carried  orer  to 
the  consigned  account  in  accordance  with  our  new  contract." 

So  far  as  appears,  the  defendant  never  rebilled  the  goods  carried 
over  under  the  former  contract  under  the  contract  in  question  until 
April  8,  1913.  The  only  evidence  of  any  attempt  on  the  part  of  de- 
fendant to  charge  the  old  goods  to  the  new  account  is  a  statement 
under  date  of  March  31st,  inclosed  to  plaintiffs  with  a  letter  on  April  8, 
1913,  to  which  reference  will  be  made  presently.  Plaintiffs,  on  March 
13th,  replied  to  defendant's  letter  of  March  4th,  explaining  more  fully 
its  accounting  on  February  28th,  from  which  defendant  claimed  that 
deductions  should  be  made,  and  insisting  upon  the  correctness  of  the 
account  as  rendered,  and  on  the  14th  of  die  same  month  asked  a  check 
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for  tfie  $500  due  under  the  contract  in  question  on  the  1st  of  March. 
Defendant  replied  to  both  of  those  cwnraunications  under  date  of 
March  14th,  reiterating  its  claims  with  respect  to  deductions,  and  in- 
closed a  check  for  $57.84,  which  it  claimed  was  the  balance  owing  to 
plaintiffs  for  the  payment  of  the  $500  due  March  1st,  less  deductions, 
and  stating  that  defendant's  Mr.  Lewis  would  be  in  New  York  the  fol- 
lowing week,  and  that  the  plaintiffs  could  take  the  matter  up  with  him 
at  that  time.    On  April  8th  defendant  wrote  plaintiffs,  stating  that 
Mr.  Lewis  had  advised  it  of  the  result  of  his  interview  with  them 
the  week  before,  and  that  it  had  decided  to  allow  plaintiffs  credit  for 
cash  discounts,  to  which  it  had  previously  objected,  but  could  not 
allow  a  deduction  of  $50  claimed  for  traveling  exposes,  and  was  re- 
turning the  check  vthich  it  sent  to  plaintiffs  on  March  4th,  which  plain- 
tiffs evidently  had  returned,  and  an  additional  check  for  the  discount, 
and  expressed  the  h<^  that  this  would  be  «itisfactory,  and  further 
stated,  "We  are  also  inclosing  a  credit  memo  covering  the  goods  re- 
turned last  month,  together  with  a  statement  showing  a  list  of  the  con- 
signed goods  with  which  we  have  you  charged,"  and  that  it  would  ap- 
preciate a  settlement  by  retiu*n  mail  covering  the  goods  which  plain- 
tiffs had  disposed  of  up  to  the  end  of  March.   The  credit  memo  re- 
lated to  the  115  stoves  returned,  to  which  reference  has  already  been 
made.  The  sales  to  which  this  letter  referred  were  sales  of  goods  con- 
s^ed  under  the  former  contntct,  and  for  which  plaintiffs  claim  to 
have  made  an  adjustment  with  Lewis,  as  already  stated,  but  which 
this  letter  does  not  appear  to  recognize.    The  letter  of  April  29th 
canceling  the  contract  appears  to  base  the  cancellation  on  the  failure 
of  the  plaintiffs  to  make  settlement  for  the  stoves  sold  under  the  for- 
mer contract.   Manifestly  a  breach  of  the  former  contract  would  af- 
ford no  justification  for  cancelit^  the  later  one. 

It  is  claimed  that  plaintiffs  failed  to  make  monthly  reports  with 
respect  to  the  old  goods  on  hand,  which  defendant  thus  attempted  to 
brii^  within  the  new  contract;  but  there  is  no  evidence  that  plain- 
tiffs were  notified  until  after  the  1st  of  April  that  those  goods  had  been 
charged  to  the  new  accoimt,  and  if  plaintiffs  acquiesced  in  that  they 
were  under  no  obligation  to  report  the  goods  until  May  1st,  before 
which  day  defendant  canceled  the  contract.  There  were  many  other 
written  communications  between  the  parties  between  March  1,  1913, 
when  it  first  became  the  duty  of  the  plaintiffs  to  make  a  report  to  the 
defendant  with  respect  to  goods  on  hand  tmder  the  new  contract,  and 
the  day  on  whidi  tibe  defendant  canceled  the  contract,  and  in  none  of 
them  is  there  any  complaint  of  the  failure  of  the  plaintiffs  to  comply 
with  any  provision  of  the  contract  in  question. 

The  plaintiffs  claim  to  have  objected  to  the  course  suggested  by  the 
defendant  of  having  the  goods  which  plaintiffs  held  imder  the  former 
contract  deemed  held  under  the  contract  in  question;  and  Samuel 
Mann  testified  that  it  was  agreed  at  the  time  the  contract  in  question 
was  signed  lliat  defendant  would  take  back  115  of  the  stoves  and  that 
the  plaintiffs  should  endeavor  to  sell  the  remainder  on  the  former 
commission  basis.  The  defendant  was  well  aware  of  the  amount  of 
its  goods  held  by  the  plaintiffs  under  the  former  contract,  and  I  am 
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of  opinion  that  it  could  not  terminate  the  contract  in  question  for  the 
failure  of  the  plaintiffs  to  report  under  it  with  respect  to  the  goods 
held  under  the  former  contract.  The  evidence  shows  that  prior  to 
the  1st  day  of  April,  1913,  the  plaintiffs  had  only  received  from  the 
defendant  under  the  contract  in  question  a  single  sample  of  each  differ- 
ent kind  of  stove  and  range  manufactured  by  defendant  which  ptain- 
tifFs  were  endeavoring^  to  sell,  and  that  the  plaintiffs  had  made  no  sale 
of  any  stove  or  range  received  by  them  under  the  new  contract,  and 
the  preponderance  of  the  evidence  shows  that  the  defendant  was  well 
aware  of  this.  The  plaintiffs  were  not  retail  dealers.  It  was  well 
known  to  the  defendant  tliat  they  were  wholesale  dealers,  engaged  in 
selling  stoves  from  samples  in  large  quantities.  They  retained  the 
stoves  and  ranges  shipped  to  them  by  defendant  under  the  new  con- 
tract on  exhitrition  in  their  sample  room  or  showroom,  and  none  were 
stored  in  the  warehouse,  and  were  endeavoring  to  obtain  large  orders. 
Accordir^  to  the  testimony  of  Samud  Mann,  plaintiffs  dealt  in  lots 
of  600  at  a  time.  The  plaintiffs  made  no  report  to  the  defendant  on 
the  1st  of  March,  or  on  the  1st  of  April,  and,  as  already  stated,  there 
is  no  written  evidence  of  a  demand  for  a  report,  and  according  to  the 
testimony  offered  in  plaintiffs'  behalf  which,  however,  was  contro- 
verted, there  was  no  verbal  demand.  Their  claim  is  that  there  was 
no  occasion  for  a  report,  as  no  sale  was  made,  and  that  the  only  stoves 
they  had  on  hand  on  either  of  those  occasions  were  sample  stoves. 

The  court  in  the  charge  first  left  it  for  the  jury  to  say  whether  the 
contract  required  a  monthly  report  in  writing,  but  later,  on  counsel 
for  the  plaintiffs  requesting  the  court  to  charge  as  matter  of  law  that 
the  plaintiffs  were  not  required  to  make  a  report  in  writing,  the  court 
refused  so  to  charge,  and  to  this  refusal  an  exceptitm  was  duly  taken. 
Thus  the  jury  were  permitted  to  find  that  the  contract  required  a  re- 
port in  writing,  and  that,  even  though  the  defendant  was  fully  aware 
that  no  stoves  had  been  sold,  and  that  only  sample  stoves  were  on 
hand,  and  that  these  facts  had  been  fully  c(Hnmunicated  to  the  de- 
fendant through  its  agent,  still  plaintiffs  were  guilty  of  a  breach  of 
the  ccmtract,  which  justified  defendant  in  temimating  it,  and  that  is 
evidently  the  view  the  jury  took  of  the  case.  The  jury,  after  retir- 
ing, sent  a  communication  to  the  court,  through  their  foreman,  as  fol- 
lows : 

"Will  the  failure  on  the  part  of  the  eomplainanta  to  furalsh  a  monthly 
statement  of  goods  on  hand  and  sales  effected  furnish  in  Itself  a  I^al  reason 
for  the  discontinuation  of  the  contract  between  the  parties  of  this  action?" 

There  was  no  claim  in  the  notice  of  cancellation  or  in  the  answer 
that  the  defendant  was  justified  in  canceling  the  contract  for  the  fail- 
ure of  the  plaintiffs  to  report  sales.  Evidence  of  such  failure  was 
received  over  objection  and  exception  duly  taken  by  plaintiffs  that 
it  was  not  within  the  issues.  The  jury  was  then  brought  into  court 
and  instructed  that  the  failure  of  the  plaintiffs  to  furnish  a  monthly 
statement  of  goods  on  hand,  as  provided  by  the  contract,  and  their 
failure  to  report  sales  made  as  provided  in  the  contract,  would  jus- 
tify the  defendant  in  terminating  the  contract.  The  court  was  there- 
upon requested  by  counsel  for  the  plaintiffs  to  charge  that  if  there  was 
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a  failure  to  report  on  March  Ist,  and  subsequently  on  April  3d  there 
was  a  report  made*  as  testified  to  by  one  of  the  plaintiffs,  the  fact 
that  a  report  was  not  made  on  March  1st  would  not  justify  cancellation 
of  the  contract,  whereupon  the  court  chained  that  the  omission  of 
the  plaintiffs  to  report  c«i  the  exact  date  required,  if  they  subsequently 
reported  in  accordance  with  the  contract,  and  a  report  was  received 
by  the  defendant,  would  not  justify  the  cancellation  of  the  contract 
for  the  former  breach.  Counsd  for  plaintiffs  tiien  proceeded  to 
request  the  court  to  charge  further  on  the  subject,  and  the  court 
declined,  stating  that  the  jury  was  only  brought  mto  court  to  receive 
an  answer  to  a  particular  question. 

One  of  the  jurors  then  asked  whether  there  was  a  subsequent  re- 
port made.  The  justice  presiding  answered  that  as  he  recollected  the 
evidence  there  was  never  any  monthly  report  of  stock  on  hand  fur- 
nished by  plaintiffs  until  after  the  letter  terminating  the  contract,  but 
that  it  was  claimed  by  some  of  the  witnesses  that  on  the  3d  of  April, 
when  Lewis  was  at  the  place  of  business  of  the  plaintiff,  the  book- 
keeper prepared  a  rough  sketch  on  a  scrap  of  paper,  which  was  sub- 
sequently contained  in  the  typewritten  report  which  was  sent  to  the 
defendant  on  the  1st  day  of  May,  and  diat  notes  thereof  were  taken 
by  Mr,  !Lewis,  and  "that  report  does  not  contain  any  report  of  sales 
made."  On  the  attention  of  the  court  being  drawn  to  the  fact  that  that 
report  did  contain  a  statement  of  sales  made  under  the  former  con- 
tract, the  court  modified  the  instruction  given,  by  saying  that  it  did 
not  contain  a  duplicate  bill  of  sale  as  provided  by  the  contract,  and 
that  if  there  were  sales  made  under  the  contract  it  was  not  in  com- 
pliance with  the  terms  of  the  contract.  Counsel  for  the  plaintiff  there- 
upon drew  the  attention  of  the  court  to  the  fact  that  the  sales  were 
under  the  old  contract,  and  excepted  to  the  charge  tiiat  there  was  not 
a  written  report,  and  again  requested  the  court  to  instruct  the  jury  that 
the  plaintiffs  were  not  required  to  furnish  a  report  in  writing.  The 
court  declined  so  to  charge,  on  the  ground  that  the  contract  required 
that  duphcate  bills  of  sale  should  be  made  and  sent  to  the  defendant. 
Thereupon  counsel  for  plaintiffs  duly  excepted  to  that  part  of  the 
charge,  and  drew  the  attention  of  tiie  court  to  the  fact  that  the  failure 
to  furnish  duplicate  bills  of  sale  was  not  pleaded,  and  again  re- 
quested the  court  to  charge  that  the  plaintiffs  were  not  required  to 
furnish  a  written  report  on  the  1st  of  each  month.  The  request  was 
declined,  and  counsel  for  plaintiff  duly  excepted. 

[2,  3]  I  am  of  opinion  that  the  court  erred  in  allowing  the  jury  to 
find  that  the  defendant  was  justified  in  terminating  the  contract  on  " 
account  of  plaintiffs'  failure  to  furnish  a  report  in  writing,  and  to  fur- 
nish duplicate  bills  of  sales,  when  according  to  the  evidence  they  had 
received  only  sample  stoves  on  or  prior  to  April  1st  and  there  had  been 
no  sales  under  the  contract  in  question.  Moreover,  failure  to  report 
sales,  not  having  been  pleaded,  could  not  justify  the  cancellation. 
Linton  V.  Unexcelled  Fireworks,  124  N.  Y.  533,  27  N.  E.  406;  Spitz 
V.  Keinze,  77  App.  Div.  318,  79  N.  Y.  Supp.  187;  Marshall  v.  Sackett 
&  Wilhelras,  166  App.  Div.  141-146, 151  N.  Y.  Supp.  1043. 
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It  follows,  therefore,  the  judgment  and  order  should  be  reversed,  and 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event.  Order 


CLARKE,  P.  J.,  and  McLAUGHUN  and  PAGE,  JJ.,  concur. 
SCOTT,  J.,  dissents. 


(Supreme  Oonrt,  Appellate  Division,  Elrst  Department    February  11,  1916.) 

1.  COBPOBATIONB  ®=!>423— TOETS— WlLLFUL  OB  MaLICIOOB  ACT— SLANDEB. 

An  actlw  to  recover  damages  for  words  slanderotis  per  m,  spattea  of 
plEiIntlff  by  a  corporation's  officers  or  agents  acting  witliln  the  actual  or 
Implied  scope  of  their  employment,  or  ratified  by  the  cwporatlon  if  In 
excess  of  their  authority,  may  be  maintained  against  the  corporation. 

JEA.  Note. — ^For  other  cases,  see  Cwporatloos,  Qant  Dig.  H  10B2-1695. 
lOOB,  1906;  Dec.  Dig.  «=»428.] 

2L  PLBAOmO  «=>11— EVIOEIITUBT  OB  VVIUU.1%  FAOT. 

In  an  action  against  a  corporation  for  slander,  the  &ilure  of  the  com- 
plaint to  allege  that  a  duly  authorized  agent  of  the  corporation  uttered 
the  defamatory  words,  or  that  the  corporation  Instigated  or  ratified  such 
words,  did  not  render  the  complaint  Insufficient,  as  the  ultimate  facts  are 
to  be  pleaded,  and  not  the  evidence  which  would  tend  to  substantiate  those 
facta. 

[E6.  Note. — Vor  other  cases,  see  Pleading,  Cent  Dig.  |  81 ;  Dec;  Dig: 
«=»11.] 

8.  PiSADINO  4=>11 — IKFEBENCE  7B01C  BVIDBNCB. 

Such  complaint  properly  alleged  that  the  words  were  spoken  by  the  de- 
fendant corporation,  as  a  legal  Inference  would  be  that  some  person  or 
persons  In  Its  employ  spoke  for  It,  and  It  would  be  a  matter  of  proof  to 
establish  that  the  person  was  acting  within  the  scope  of  bis  employmoiti 
or  that  the  corporation  ratified  his  actions. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent.  Dig.  S  31;  De&  Dig. 
*=»11.] 

Appeal  from  Trial  Terra,  New  Ywk  County, 

Action  by  Theodore  Kharas  against  Barron  C.  Cdlier,  Incorporated 
From  a  judgment  dismissing  the  complaint  on  plaintiff's  opening,  he 
appeals.   Reversed,  and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT,  DOWLING,  SMITH, 
and  PAGE,  JJ. 

Alexander  S.  Bacon,  of  New  York  City,  for  appellant. 
Morgan  J.  O'Brien,  Jr.,  of  New  York  City,  for  respondent 

PAGE,  J.  [1]  This  is  an  action  to  recover  damages  for  slander. 
The  words  spoken  of  plaintiff  were  undoubtedly  actionable  per  se. 
The  learned  justice  at  Trial  Term  dismissed  the  cwnplaint,  on  the 
ground  that  an  action  for  slander  could  not  be  maintained  against  a 
corporation,  upon  the  authority  of  Eichner  v.  Bowery  Bank,  24  App. 
Div.  63,  4S  N.  Y.  Supp.  978,  a  decision  of  tliis  department.  That 
action  was  brought  to  recover  damages  for  the  nonpayment  of  a 
check  and  for  slander  in  stating,  when  the  payment  was  refused,  that 
the  check  was  no  good.   The  court  said  (Williams,  J.,  writing): 

f^ssFor  otbar  cases  sea  lame  topic  &  KEY-NUMBER  in  aU  Key-Numberad  Dlgesla  ft  lBd«x« 
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"So  iax  as  tbe  action  may  be  raided  as  me  to  recover  damaeea  tor  slander 
of  the  plaintiff  In  bis  occupation  of  mercbant  or  trader,  It  cannot  be  main- 
tained against  the  defendant  as  a  corporation.  The  theory  of  the  plaintiff  Is 
that  the  defendant  not  only  refused  to  pay  the  cheek,  but  that  it  also  stated  In 
effect  that  the  plaintiff  bad  no  funds  In  the  bank  subject  to  the  payment  of 
tbe  check,  if  this  may  be  regarded  as  a  slander  at  all,  It  was  not  one  for 
which  the  corporation  Itself  would  be  liable,  Tbe  corporation  Itself  could  not 
talk.  Tbe  statement  must  have  been  made  by  some  officer  or  agent  of  the 
corporation,  and  If  there  was  liability  for  slander  at  all  it  must  have  been 
the  perscMial  liability  <^  sncb  officer  or  agent,  and  not  of  the  corporation." 

As  authority  for  this  statement  of  the  law,  the  court  cites  two  text 
books.  The  quotation  from  Odger  on  Ijbel  and  Slander  is  from  an 
early  edition.  The  statement  is  entirely  omitted  from  the  later  edi- 
tions.   The  citation  from  Townshend  (section  265)  is  as  follows: 

"A  corporation  can  act  only  by  or  through  Its  officers  or  agents,  and  as 
there  can  be  no  agency  to  slander.  It  follows  that  a  corporation  cannot  be 
guilty  of  slander.  It  has  not  caparity  for  committing  that  wrong.  If  an 
officer  or  an  agent  of  a  corporation  Is  guilty  of  slander,  be  Is  personally 
liable,  and  no  UaUlity  reanlts  to  tbe  corporation." 

It  would  thus  appear  that  the  decision  of  this  court  in  Eichner  v. 
Bowery  Bank^  supra,  was  based  upon  the  archaic  doctrine  that  a  cor- 
poration was  an  artificial  being,  invisible,  intangible,  and  existing  only 
in  the  contemplation  of  the  law.  Having  no  physical  powers,  it  could 
not  act;  having  no  mind,  it  could  not  form  an  intent;  having  no  mouth, 
it  could  not  speak ;  and  therefore  those  who  acted,  schemed,  devised, 
or  spoke  for  it  were  responsible,  and  not  the  intangible  being  in  whose 
business  they  were  engaged.  This  doctrine  has  long  since  been  re- 
pudiated by  the  courts.  In  1865  our  Court  of  Appeals  said : 

"Another  Important  legal  proposition  In  the  case  Is  so  clear  upon  principle, 
and  so  distinctly  settled  by  authority,  that  nothing  but  confusion  can  flow  from 
its  discussion.  It  will  bear  no  more  than  plain  enunciation.  A  corporation  is 
liable  to  tbe  same  extent  and  under  the  same  circumstances  as  a  natural 
person  for  the  consequences  of  Its  wrongful  acts,  and  will  be  held  to  res^iond 
in  a  (U.T11  action  at  the  suit  of  an  Injured  party  for  every  grade  and  descrip- 
tion of  forcible,  malicious,  or  n^Ugent  twt  or  wrong  It  commits,  however 
fon^gn  to  its  nature  or  b^ond  Its  granted  powers  tbe  wrongful  transaction 
or  act  may  be.  *  •  •  A  corporation  aggregate  being  an  artificial  body— 
an  imaginary  person  of  the  law,  so  to  speak — is,  from  its  nature,  Incapable  of 
doing  any  act  except  through  agents  to  wbom  Is  given  by  Its  fundamental 
law,  or  In  pursuance  of  It,  every  power  of  action  It  Is  capable  of  possessing  or 
exercising.  Hence  the  rule  has  been  established,  and  may  now  also  be  stated 
as  an  Indisputable  principle,  that  a  corporation  is  roiponslble  for  tbe  acts 
or  negligence  of  Its  agents  while  engaged  In  the  business  of  tbe  agency,  to 
the  same  extent  and  under  the  same  circumstances  that  a  natural  person  Is 
chargeable  with  the  acts  or  negligence  of  his  agents."  N.  Y.  &  N.  H.  R.  Co.  T. 
Schuyler,  34  N.  Y.  30.  49,  60. 

This  principle  has  been  repeatedly  recognizedt  and  a  corporation 
held  liable  for  tortious  acts  of  its  so'vants,  even  where  a  malicious 
and  evil  intent  must  be  present  as  an  element  of  the  cause  of  action. 
A  citation  of  authorities  is  unnecessary,  but  a  multitude  of  cases  will 
be  found  where  corporations  have  been  held  liable  for  false  representa- 
tions, libels,  and  assault.  This  court  has  held  that  a  corporation  may 
be  indicted  and  convicted  of  criminal  libel.  People  v.  Star  Co.,  135 
App.  Div.  517,  120  N.  Y.  Supp.  49&   The  Court  of  Appeals  has 
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recently  held  that  a  corporation  could  not  be  guilty  of  manslaughter, 
but  pointed  out  that  such  a  result  followed  from  the  statutory  defini- 
tion of  homicide,  and  pot  because  a  corporation  could  not  be  charged 
criminally  with  tiie  unlawful  purposes  and  motives  of  its  agents,  say- 
ing: 

"A  corporation,  generally  speaking,  Is  liable  in  civil  proceedings  for  the 
conduct  of  the  agents  through  whom  It  conducts  its  business,  so  long  as  they 
act  within  the  scope  of  their  authority,  real  or  apparent ;  and  It  Is  but  a  step 
further  In  the  same  direction  to  hold  that  In  many  Instances  It  may  be 
charged  criminally  with  the  unlawful  purposes  and  motives  of  such  agents 
while  so  acting  In,  Its  behalf."  People  v.  Rochester  Ry.  &  L.  Co.,  195  N.  T. 
102,  105,  8a  N.  E.  22,  23,  21  li.  E.  A.  (N.  S.)  SftS,  138  Am.  St  Rep.  770,  16 
Ann.  Cas.  837. 

The  question  whether  a  corporation  could  be  sued  for  slander  does 
not  seem  to  have  been  presented  to  our  courts  since  the  case  of  Eich- 
ner  v.  Bowery  Bank,  supra,  was  decided.  It  has,  however,  been  be- 
fore the  courts  of  other  states,  and  it  has  uniformly,  so  far  as  I  am 
advised,  been  held  that  the  corporation  was  liable.  Fensky  v.  Mary- 
land Casualty  Co.,  264  Mo.  154,  174  S.  W.  416;  Comerford  v.  West 
End  Ry.  Co.,  164  Mass.  13,  14,  41  N.  E.  59;  Empire  Cream  Co. 
V.  De  Laval  Dairy  Co.,  75  N.  J.  Law,  207,  67  Atl.  711;  Rivers  v. 
Yazoo  &  M.  V.  R.  Co.,  90  Miss.  196,  43  South.  471,  9  U  R.  A.  (N.  S.) 
931 ;  Hussey  v.  Norfolk,  etc.,  R.  Co.,  98  N.  C.  34,  3  S.  E.  923,  2  Am. 
St.  Rep.  312;  Hypes  v.  So.  Ry.  Co.,  82  S.  C.  317,  64-  S.  E.  395,  21  L. 
R.  A.  (N.  S.)  873,  17  Ann.  Cas.  620.  The  latest  text-books  state  the 
rule  as  well  settled.  5  Thomp.  on  Corp.  (2d  Ed.)  §  5441 ;  1  Clark  & 
Marshall,  Priv.  Corp.  p.  627  et  seq. ;  Newell  on  Slander  and  Ube! 
(3d  Ed.)  p.  436.  The  true  rule,  in  my  opinion,  is  tliat  a  corporation  is 
liable  for  torts  committed  by  its  officers  or  agents  when  acting  with- 
in the  actual  or  implied  scope  of  their  employment,  or  by  ratification 
may  become  responsible  for  such  acts  when  committed  in  excess  of 
their  authority.  Within  the  content  of  this  rule  a  corporation  may 
be  held  liable  for  a  slander.  The  case  of  Eichner  v.  Bowery  Bank, 
supra,  holding  the  contrary,  should  be  overruled. 

[2]  The  sufiidency  of  allegations  of  the  complaint  was  qnes- 
tioned  at  Trial  Term,  and  it  is  urged  here  that  the  C(»nplaint  is  defec- 
tive, in  that  it  is  not  therein  allied  that  a  duly  authorized  agent  of 
the  corporation  uttered  the  defamatory  words,  nor  does  it  allege  that 
the  corporation  in  any  manner  authorized,  ratified,  or  instigated  the 
speaking  of  the  slanderous  words.  The  learned  counsel  for  defend- 
ant overlooks  the  rule  that  the  ultimate  facts  are  to  be  pleaded,  and 
not  the  evidence  that  would  tend  to  substantiate  those  facts. 

[3 J  The  plaintiff  properly  alleged  the  words  were  spoken  by  the 
defendant  As  a  corporation  can  only  speak  through  some  person 
or  persons  in  its  employ,  the  legal  inference  is  that  some  such  person 
or  persons  spoke  for  it.  It  is  a  matter  of  proof  on  the  trial  to  estab- 
lish that  the  person  who  spoke  the  words  was  acting  within  the  scope 
of  his  employment,  or  that  tiie  corporation,  by  ratification  of  the  act 
of  speaking,  had  adopted  and  made  the  words  its  own. 

The  judgment  will  be  reversed,  and  a  new  trial  granted,  with  costs 
to  appellant  to  abide  event.  Order  filed.  All  concur. 


Digitized  by 


Sup.Ct) 


OmCANN  T.  BLAUGAa  OO.  OW  CUBA 


418 


OTTUAMN  T.  BliAUOAS  00.  OF  013BA  et  aL 


QSivreme  Oonr^  Appellate  DiTl^on,  First  Deportment   Febmarr  11,  1016.) 

OOBFOBATIOlfS  <9>806— LlABZLITT  OF  DlSBOTOBB — FBAITD. 

Where  tbe  board  ot  directors  of  a  corporation  authorized  an  executive 
committee,  composed  of  some  of  tbelr  members,  to  act  for  It  during  a 
certain  period,  the  directors  who  were  not  members  of  the  executive 
committee  were  not  personally  liable  for  the  fraudulent  act  of  the  execu- 
tive committee  in  Issuing  a  false  proepectns  and  collecting  money  for 
sales  of  stock,  of  which  acts  they  bad  no  knowledge^ 

[Bd.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  U  1457, 1458; 
Dec.  Dig.  ^306.] 

Page  and  Dowllng,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Phillip  Ottmann  against  the  Blaugas  Company  of  Cuba 
and  others.  From  a  judgment  for  plaintiflf,  defendants  appeal.  Re- 
versed as  to  some  defendants,  and  dismissed,  and  as  to  others  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT,  DOWLING,  SMITH, 
and  PAGE,  JJ. 

Charles  E.  Travis,  of  New  York  City,  for  appellants  Blaugas  Co. 
and  others. 

Charles  De  Witt  Rogers,  of  New  York  City,  for  appellant  Cushman. 
George  J.  Kilgen,  of  New  York  City,  for  appellant  Strauss. 
L.  Barton  Case,  of  New  York  City,  for  appellants  Grimes  and  Dunn, 
H.  Schieffelin  Sayers,  of  New  York  City,  for  respcmdent. 

SCOTT,  J.  In  my  opinion  the  evidence  failed  to  establish  liability 
on  tiie  part  of  these  directors  who  were  not  members  of  the  executive 
committee,  and  who  are  not  shown  to  have  had  any  knowledge  of  or 
any  hand  in  preparing  the  so-called  boc^let  containing  the  false  state- 
ments which  constitute  the  basis  of  this  action.  They  were  not  mem- 
bers of  a  syndicate  of  promoters  seeking  to  sell  stock  for  their  in- 
dividual benefit  as  were  the  defendants  in  Downey  v.  Finucane,  205 
N.  Y.  251,  98  N.  E.  391,  40  L.  R.  A.  (N.  S.)  307,  and  Lehman-Charley 
V.  Bartlett,  202  N.  Y.  524,  95  N.  E.  U25,  but  simply  directors  of  a 
cotporatioD  which  employed  an  agent  to  sell  stodk  for  the  benefit  of 
the  corporation.  What  interest  sudi  directc»:s  had  in  the  corporation, 
or  to  what  extent  they  would  be  benefited  by  its  successful  flotation, 
does  not  appear.  As  to  these  directors  the  rule  is  applicable  which  is 
dearly  stated  in  Arthur  v.  Griswold,  55  N.  Y.  400,  and  Rives  v. 
Bartlett,  215  N.  Y.  33,  109  N.  E.  83,  and  recognized  in  Downey  v. 
Finucane,  supra.  In  Rives  v.  Bartlett  this  court  applied  the  Finucane 
Case  to  a  state  of  facts  which  upon  the  record  much  resembled  the 
facts  shown  by  the  present  record.  The  Court  of  Ai^eals  said : 

"The  doctrine  ot  the  Xlnucane  Case  has  no  application  to  the  facta  of  this 
case.  In  that  case  the  d^endants  were  held  liable  for  the  acts  ot  Fenn,  not  on 
the  ground  that  he  was  a  codirector,  but  because  they  bad  constituted  him 
as  agent  of  a  syndicate  organized  for  their  personal  profit,  and  because  he 
acted  as  agent  of  the  syndicate,  and  not  as  agent  of  the  corporation.  In  this 
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case  there  is  nothing  upon  which  to  base  a  claim  that  Bartlett  was  the  agoit 
ot  the  appellants,  except  the  bare  fact  that  he  was  a  codliector,  and  that  is 

not  sufficient" 

In  my  opinion  this  exactly  expresses  the  position  of  the  defendants 
who  were  directors  of  the  company,  but  not  members  of  the  executive 
committee,  and  therefore  as  to  these  defendants  the  judgment  should 
be  reversed,  with  costs,  and  the  complaint  dismissed,  with  costs,  and 
in  other  respects  modified,  in  accordance  with  the  opinion  of  Mr.  Jus- 
tice PAGE,  and,  as  so  modified,  affirmed,  with  costs  as  against  tiie 
remaining  defendants.  Settle  order  on  notice. 

CLARKE,  P.  J.,  and  SMITH.  J.,  concur. 

PAGE,  J.  (dissenting).  This  is  an  action  for  rescission  of  a  sale  of 
stock,  upon  the  ground  that  the  purchase  thereof  was  induced  1^ 
fraudulent  representations.  The  Blaugas  Company  of  Cuta  was  in- 
corporated in  November,  1911,  under  the  laws  of  Delaware,  for  the 
purpose  of  the  manufacture  and  sale  in  the  island  of  Cuba  and  other 
West  Indian  islands,  of  a  liquified  illuminating  and  fuel  gas  known 
as  "Blaugas."  The  individual  defendants  were  the  directors  and  offi- 
cers of  the  company  at  all  the  times  hereinafter  mentioned.  The 
board  of  directors  met  for  organization  on  December  12,  1911,  and 
appointed  an  executive  committee  of  five  of  their  members,  to  which 
were  ^ven  by  the  by-laws  all  the  powers  of  the  board  of  directors  be- 
tween meetings.  Tht  directors  did  not  meet  until  February,  1912, 
when  they  elected  a  chairman  and  transacted  no  other  business.  No 
other  meeting  was  held  until  November,  1912,  when  the  newly  elected 
directors  met  for  organization  and  the  election  of  officers,  and  the 
same  executive  committee  was  continued.  It  would  thus  appear  that 
all  the  powers  of  the  directors  had,  to  all  intents  and  purposes,  been 
delegated  to  the  executive  committee.  This  committee  prepared  and 
issueid,  for  the  purpose  of  securing  purchasers  for  its  stock,  a  booldet 
or  prospectus  containing  a  ft^l  list  of  the  officers  and  directors  of 
the  company.   This  booklet  contained  the  following  statement: 

"Our  Plant — ^The  Blaugas  Company  of  Cuba  is  erecting  Its  plant  on  water 
front  property  on  Havana  Harbor,  where  It  can  receive  its  gas  oil  direct  trosa 
any  iwaport  refinery  by  tank  steamer  and  pump  same  Into  Ita  own  storage 
tanks  from  which  it  will  be  drawn  by  gravity  into  the  works  avalcUog  an 
handling,  and  costing  less  than  one-third  of  a  cent  per  gallon  for  traitsporU- 
tion." 

At  the  end  of  the  booklet  a  map  of  Havana  Harbor  was  printed, 
showing  a  large  tract  which  was  designated  "Blaugas  works."  In 
March,  1912,  another  prospectus,  containing  the  names  of  the  ofiicers 
and  directors,  was  issued  for  the  purpose  of  securing  subscriptions  to 
$500,CXX)  of  the  preferred  stock  of  the  company.  This  prospectus  stat- 
ed the  purpose  of  the  present  issue  of  stock — 

'Is  for  the  purchase  of  land,  construction  and  equipment  of  buildings,  and 
also  to  provide  a  working  capital.  The  actual  expenses  to  be  Incurred  for 
the  erection  of  our  plant  in  Havana  Harbor  are  estimated  as  follows:  •  •  • 
The  company  proposes,  after  the  Havana  works  are  completed,  to  start  Imme- 
diately the  erection  of  works  on  water  front  property  at  Santiago,  Manzanillo, 
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and  GlenfnegoB  oa  the  south  shwe  ct  Onba  and  two  additional  plants  on 
the  north  shore.  These  plants  will  not  be  as  extensive  as  the  Havana 
plant   •    •  ♦" 

Further  on  in  this  prospectus  is  the  statement  of  the  capacity  of  the 
Havana  plant  and  a  detailed  statement  of  estimated  costs  of  prodtiC' 
Hon,  showing  net  earnings  "equivalent  to  the  required  7  per  cent,  div- 
idend on  outstanding  preferred  stock  and  50  per  cent,  on  the  common." 
An  agent  was  duly  employed  to  sell  this  stock,  and  called  upon  Ixniis 
Ottmann,  a  son  of  the  plaintiff,  who  had  full  power  to  act  for  the  plain- 
tiff, and  delivered  to  him  the  first  booklet  and  exhibited  to  him  the 
March,  1912,  prospectus.  Relying  upon  the  before  recited  represen- 
tations as  to  the  Havana  plant  of  the  company,  in  good  faith  and  in 
ignorance  of  the  real  facts,  he  paid  $12,000,  and  received  in  return 
therefor  1,200  shares  of  preferred  stock  and  600  shares  of  the  com- 
moa  stock.  In  fact,  the  company  had  no  property  located  on  Havana 
Harbor,  nor  was  it  erecting  any  plant  at  that  place. 

It  is  contended  that  the  president  of  the  company  had  an  option  on 
S(Hne  property  at  the  location  shown  on  the  map,  which  the  company 
never  exercised.  This,  however,  is  no  justification  for  the  positive 
statements  contained  in  the  booklet  and  prospectus.  There  is  ample 
evidence  to  sustain  the  findings  of  fact  of  the  learned  trial  justice. 

It  is  contended,  however,  that  the  tender  of  the  stock  was  not  suffi- 
dent,  upon  the  very  peculiar  ttieory  that,  as  it  transpired  upon  the 
trial,  as  Louis  Ottmann  had  received  a  secret  commission  from  the  de- 
fendant's agent  for  consummating  the  sale,  the  plaintiff  was  required 
to  tender  back  this  secret  commission.  The  giving  of  such  a  com- 
mission to  an  agent  to  influence  his  action  in  the  discharge  of  his  duty 
to  his  principal  is  a  misdemeanor.  Pen.  Law  (Consol.  Laws,  c.  40) 
§  439.  It  is  certainly  a  novel  proposition  that  the  principal  is  required 
to  tender  back  that  which  was  given  to  his  agent  for  the  purpose  of 
influencing  the  agent  to  act  contrary  to  tiie  principal's  interest  If  the 
principal  desires  to  ratify  the  act,  ne  may  recover  from  the  agent  the 
secret  profit  that  the  agept  has  received.  Dutton  y,  Wellner,  52  N. 
Y.  312.  There  is,  however,  no  obligation  on  his  part  to  recover  such 
commission  for  the  benefit  of  the  misdemeanant.  No  such  contention 
was  made  in  the  trial  court,  and  tender  on  February  27,  1913,  was 
specifically  admitted  at  the  trial. 

It  is  contended  that  the  plaintiff's  right  to  rescind  has  become  barred 
by  its  own  laches  in  failing  to  assert  such  right  within  a  reasonable 
time.  As  a  basis  for  this  it  is  claimed  that  a  letter  addressed  to  the 
stocldiolders  was  sent  to  plaintiff,  which  stated  that  a  delegation  of  the 
board  of  directors  had  just  returned  from  a  visit  to  Cuba,  where  they 
had  selected  a  site  for  the  first  plant  at  Matanzas,  and  that  they  had 
abandoned,  by  advice  of  counsel,  the  option  they  held  on  a  Havana 
water  front  property.  Even  if  this  letter  had  been  received  by  the 
plaintiff  on  or  about  the  day  of  its  date  (September  12,  1912),  a  delay 
of  five  montiis  before  the  tender  of  the  stock  was  made  I  do  not  think 
would  ccmstitute  laches.  The  learned  trial  justice  refused  to  find  that 
this  letter  was  received  by  the  plaintiff.  In  this  he  is  justified  by  the 
evidence.  Plaintiff  denied  tiiat  he  had  ever  received  or  seen  the  letter. 
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and  stated  that  he  did  not  learn  of  the  falsity  of  tlie  representation  un- 
til December,  1912,  and  within  two  weeks  thereafter  he  retained  his 
present  attorney  to  advise  him  of,  and  enforce,  his  r^ts  in  this 
transaction.  There  appears  to  have  been  a  somewhat  voluminous  cor^ 
respondence  in  relation  to  the  matter  between  the  attorney  and  somt 
of  the  defendants,  reference  to  which  was  made  during  the  trial,  but 
it  was  not  offered  in  evidence. 

Gn  February  27,  1913,  the  tender  of  the  stock  and  a  demand  for 
the  return  of  the  money  paid  therefor  were  made.  While  it  is  true, 
as  shown  by  the  cases  cited  by  appellant,  tiiat  a  right  to  rescind  a  con- 
tract must  be  exercised  immediately  upon  the  discovery  of  the  fraud, 
even  in  such  a  case  a  party,  on  being  informed  of  the  fraud,  has  time 
within  which  to  make  inquiry  to  ascertain  the  facts  and  to  consult 
counsel.  He  is  not  required  to  proceed  precipitantly  without  full 
knowledge.  He  does  not  owe  any  "duty  of  active  vigilance  in  discov- 
ering the  fraud  and  taking  prompt  steps  to  rescind  the  contract."  Slay- 
back  v.  Raymond,  93  App.  Div.  326,  333,  87  N.  Y.  Supp.  931,  936; 
Baker  v.  Lever,  67  N.  Y.  304,  23  Am.  Rep.  117.  The  rule  that  ap- 
plies to  the  resdssicHi  of  a  sale,  upon  the  grotmd  of  fraud,  is  that  the 
party  must  act  promptly — that  is,  within  a  reasonable  time— upon 
discovering  the  fraud.  He  cannot  He  by  and  speculate  as  to  the  ad- 
vantage or  disadvantage  of  a  rescission,  or  an  affirmance  of  the  trans- 
action, so  long  that  the  other  party  would  be  justified  in  the  belief 
that  notwithstanding  the  fraud  he  elected  to  retain  the  thing  sold  and 
thereby  led  to  act  upon  that  supposition. 

Whether  the  party  has  lost  his  ri^t  to  rescind  by  laches  depends 
upon  die  circumstances  of  each  case.  In  the  instant  case  the  plaintiff 
has  performed  no  act  inconsistent  with  his  right  to  rescind,  nor  does 
it  appear  that  the  defendants  were  prejudiced  by  the  delay.  Even 
if  the  letter  of  September  12th  had  been  received,  that  letter  stated  that 
they  had  selected  a  site  at  Matanzas  and  had  abandoned  the  Havana 
site.  It  speaks  of  accomplished  facts,  not  of  intended  action.  The  first 
payment  on  the  Matanzas  property  was  not  made  until  February,  1913; 
whether  prior  to  the  tender  does  not  appear,  but  certainly  subsequent 
to  the  correspondence  which  had  informed  the  defendant  of  plaintifTs 
attitude.  The  Matanzas  plant  was  not  completed  at  the  date  of  tlie 
trial,  April,  1915.  None  of  the  steps  taken  by  the  defendants  to  ac- 
quire or  erect  the  Matanzas  plant  can  be  said  to  have  been  taken  in 
reliance  upon  a  supposition  tiiat  plaintiff  had  intended  to  aifirm  the 
sale  of  the  stock. 

The  judgment  against  the  company  was  ami^y  justified  by  the  evi- 
dence. Nor  can  any  of  the  directors  esc^  li^lity.  The  false  repre- 
sentations were  set  forth  in  booklet  and  prospectus,  c(»itainiiig  tiieir 
names  and  issued,  not  alone  on  their  apparent  authority,  but  by  the 
executive  committee,  whidi  tfaey  had  duly  authorized  to  act  for  them. 
Therefore  this  is  not  the  case  of  a  director  being  held  liable  for  the 
fraudulent  act  of  a  codirector  (Rives  v.  Bartlett,  215  N.  Y.  33,  109 
N.  E.  83),  but  rather  the  holding  of  those  mibarked  in  a  common 
enterprise,  who  are  held  liable  for  the  fraudulent  act  of  their  author- 
ized agents  (Downey  v.  Finucane,  205  N.  Y.  251,  98  N.  E.  391.  40 
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I*  R.  A.  (N.  S.)  307;  Lehman-Charley  v.  Bartiett,  135  App.  Div. 
674,  120  N.  Y.  Supp.  501,  affirmed  202  N.  Y.  524,  95  N.  E.  1125; 
Mack  V.  Latta,  176  N.  Y.  525,  71  N.  E.  97,  67  L.  R.  A.  126).  Through 
an  evident  inadvertence,  as  our  attention  was  not  called  to  the  fact  by 
any  of  the  counsel,  the  decision  does  not  recite  the  answer  of  the  de- 
fendant Blaugas  Company  of  Cuba,  and  the  name  of  that  defendant 
is  omitted  from  the  sixth  and  ninth  findings  of  fact  and  the  second  sub- 
division of  the  fourth  conclusion  of  law.  These  deficiencies  of  the 
findings  of  fact  should  be  corrected  by  amendment.  The  fourth 
conclusion  of  law  should  be  amended  by  inserting  in  subdivision  2, 
between  the  words  "defendants"  and  "Louis  H.  Holloway"  the  words 
"Blangas  Company  of  Cuba"  and  by  striking  from  said  second  sub- 
division all  the  words  commencing  "with  an  extra  allowance"  to  the 
end  of  the  said  subdivision,  and  inserting  a  third  subdivision  as  fol- 
lows : 

(8)  That  the  plaintiff  have  execution  on  said  Judgment  against  all  of  said 
defendants,  the  sheriff  to  be  required  to  satisfy  the  said  judgment  first  out 
of  personal  and  real  property  of  the  defendant  corporation,  and,  If  sufficient 
property  of  the  defendant  corporation  cannot  be  found  to  satisfy  the  same, 
tlien  out  of  the  property  of  the  defendants  Holloway,  Dunn,  Sulzberger, 
Hecly,  Cushman,  Coe,  Grimes,  O'Neill,  Strauss,  and  Buchan. 

The  present  third  subdivision  should  be  numbered  (4).  TTie  judg- 
ment should  be  modified,  to  conform  to  the  amended  conclusions  of 
law,  and  contain  a  further  provision  that  the  amount  of  the  recovery 
therein  to  wit,  $14,192.47,  shall  have  interest  as  frwn  the  date  of  the 
original  entry  thereof ;  and,  as  modified,  the  judgment  should  be  af- 
firmed, with  costs  to  the  respondent 

DOWLING,  J.,  concurs. 


BOWKB  V,  CX)LT  et  al. 
(Supreme  Coart.  Appellate  DlTislou.  First  Department.   February  18,  1916.) 

Wills  «=>555— Estatbb — Constbuction — "Intestatb" — "Possessed." 

A  testator,  who  was  survived  by  several  children,  among  them  appel- 
lant's husband,  devised  real  property  In  trust,  to  be  divided  into  as  many 
parts  as  there  should  be  children  who  should  survive  him,  or  should  die 
before  the  testator  leaving  Issue  surviving.  The  trustees  were  directed 
to  pay  over  the  Income  of  the  property  to  each  child  for  life,  and  upon 
the  death  of  any  child  to  divide  the  property  among  the  persons  who 
wonld  be  raitltled  thereto,  and  In  the  shares  to  which  they  were  entitled 
had  SQCb  dilld  died  possessed  thereof  after  the  death  of  the  testator  In- 
testate. Code  Civ.  Proc.  }  2768,  suhd.  1,  defines  "Intestate"  as  a  person 
who  died  without  leaving  a  valid  will.  Held,  that  as  the  word  "pos- 
sessed," used  in  the  will.  Is  equivalent  to  "seised,"  and  as  the  trust  es- 
tate was  not  susceptible  of  division  Into  separate  parcels  upon  the  death 
of  the  life  tenant,  the  life  tenant's  widow  was  entitled  to  a  share  In  the 
property  under  the  will  equal  to  statutory  dower,  even  though  she  had 
DO  right  of  dower,  because  her  husband  had  no  legal  estate. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  gS  119»^1202,  1201; 
Dec.  Dig.  «s>556. 

For  other  definltlims,  see  Words  and  Phrases,  First  and  Second  Series, 

Intestate ;  Possessed.] 
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Appeal  from  Special  Tani,  New  York  County. 

Action  by  Francis  D.  Bowne  against  Elizabeth  B.  Colt  and  others, 

impleaded  with  Jessie  D.  Bowne.  From  an  interlocutory  judgment 
for  partition,  Jessie  D.  Bowne  appeals.  Judgment  modified  and  af- 
firmed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN.  SCOTT,  and  PAGE,  JJ. 

William  E.  Camochan,  of  New  York  City,  for  appellant 
Isaac  N.  Jacobson,  of  New  York  City,  for  respondent. 

PAGE,  T.  This  is  an  appeal  by  the  defendant  Jessie  D.  Bowne  from 
so  much  of  a  judgment  of  partition  and  sale  as  excludes  her  from  any 
interest  in  the  real  property,  the  subject  of  the  action.  The  issue  de- 
termined by  that  portion  of  the  judgment  from  which  this  appeal  was 
taken  is  the  allegation  of  the  complaint  that  "the  defendant  Jessie  D. 
Bowne  is  seised  of  an  estate  for  life  in  an  equal  undivided  third  part 
of  said  premises,"  which  is  denied  in  the  answers  of  the  respondents 
Colt  and  Jacobson.  The  facts  are  not  disputed. 

Walter  Bowne  died  on  October  13,  1877,  leaving  an  estate  consist- 
ing of  personalty  and  several  parcels  of  real  estate.  He  was  survived 
by  several  children  (among  them  Robert  S.  Bowne,  the  appellant's  hus- 
band), and  left  a  last  will  and  testament,  which  was  duly  admitted  to 
probate,  and  by  which  he  provided: 

"Fourth.  All  the  Test,  residue  and  remainder  of  m7  estate,  real  and  per- 
Bocal,  I  direct  my  said  executors  and  trustees,  and  the  sarvlTors  and  sor- 
vlvor  of  them  and  his  successors  to  divide  into  as  many  parts  as  shall  be 
the  n  amber  of  my  children,  who  shall  survive  me,  and  who  shall  die  before 
my  death,  leaving  Issae  me  surviving,  adding  as  one  my  said  wUa  If  abe  shall 
survive  me." 

After  providing  as  to  the  share  of  the  wife  and  of  the  issue  of  eadi 
child  who  shall  die  before  his  death,  the  will  continues : 

*^Ird.  Eiacli  of  such  remaining  equal  parts  I  give,  devise  and  begiueatb  to 
my  said  executors  and  trustees,  the  survivors,  and  survivor  of  them,  and  his 
successors  In  trust  as  to  each  one  of  such  equal  parts  for  one  of  my  snrviTing 
children,  to  enter  into  and  upon  the  same  and  take  possession  thereof,  and 
collect  and  receive  the  income,  Issues  and  profits  thereof,  and  to  pay  over 
the  same  to  my  child,  in  trust  for  whom  such  equal  part  shall  be  so  held,  dur- 
ing the  period  of  the  natural  life  of  such  child,  and,  upon  the  death  of  sodi 
child,  to  divide  the  same  to  aud  among  the  persons  who  would  be  entitled  to 
the  same,  and  in  the  shares  in  which  they  would  be  so  entitled  had  such  child 
died  possessed  thereof  after  my  death.  Intestate." 

Some  time  after  the  death  of  Walter  Bowne,  the  trustees  under  his 
will  brought  an  action  for  the  partition  of  his  real  property,  and  the 
allotment  of  the  real  and  personal  property  to  the  several  trusts  cre- 
ated under  the  foregoing  provisions.  The  premises  which  are  the 
subject  of  this  action,  were  set  off  and  vested  in  trustees — 

"in  trust  to  collect  and  receive  the  Income,  issues  and  profits  thereof  and  to 
pay  over  the  same  to  the  said  Bobert  S.  Bowne  during  the  period  of  Ms 
natural  life,  and  upon  his  death  to  divide  the  same  to  and  among  the  per- 
sons who  would  be  entitled  to  the  same  and  In  the  shares  In  which  tbey 
would  be  entitled  had  said  Hobert  S.  Bowne  died  possessed  thereof  after  tba 
death  of  said  Walter  Bowne,  intestate," 
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Robert  S.  Bowne  died  September  20,  1896,  and  was  survived  by  the 
appellant  and  four  children,  the  plaintiff,  the  respondent  Elizabeth  B. 
Colt,  Marion  S.  B.  Crosby,  and  Walter  Bowne,  2d.  The  latter  two 
conveyed  their  interest  in  the  premises  to  the  plaintiff  and  the  respond- 
ent Elizabeth  B.  Colt  The  conveyance  made  by  Walter  Bowne,  2d, 
was  expressly  "subject  to  the  estate  therein  of  Jessie  D.  Bowne,"  and 
that  made  by  Marion  S.  B.  Crosby,  after  the  covenant  against  incum- 
brances, oxitained  the  words:  "Except  the  dower  right  of  Jessie  D. 
Bowne."  From  Ac  death  of  Robert  S.  Bowne  until  the  commencement 
of  this  action,  one--third  of  the  rent  of  the  premises  was  paid  to  Jessie 
D.  Bowne.  The  learned  justice  at  Special  Term  has  construed  the 
word  "intestate,"  at  the  end  of  the  third  subdivision  of  the  residuaiy 
clause  of  the  will,  as  meaning  that: 

"The  gnide  or  test  for  determining  tttose  am(mg  whran  tbe  diares  to  be 

divided  is  the  law  of  Intestacy." 

As  the  widow  takes  no  interest  in  the  real  estate  under  the  statute 
of  descent,  but  by  virtue  of  the  law  relating  to  dower,  he  drew  the 
conclusion  that  Jessie  D.  Bowne  had  no  interest  in  the  real  property 
of  her  husband,  Robert  S.  Bowne.  We  do  not  think  that  the  lan- 
guage used  by  the  testator  will  bear  this  construction.  "The  word 
'intestate'  signifies  a  person  who  died  without  leavii^  a  valid  will." 
Matter  of  Cameron,  47  App.  Div.  120,  123,  62  N.  Y.  Supp.  187;  Code 
Civ.  Proc.  §  2768,  subd.  1. 

In  sustaining  a  will,  effect  must  be  given  to  each  word  used,  if  pos- 
sible. The  learned  justice  at  Special  Term  and  the  counsel  in  the  case 
have  ignored  the  word  "possessed"  in  their  consideration  of  the  case. 
In  the  cotmection  in  which  the  word  is  here  used  it  is  equivalent  to 
seised.  While  it  may  not  be  strictly  accurate  to  say  "according  to  the 
modem  authorities,  there  seems  to  be  no  l^al  difference  between  the 
word  seisin  and  pcKsession"  (Slater  v.  Rawson,  47  Mass.  [6  Mete] 
437, 444),  yet,  when  the  estate  possessed  is  inheritable,  then  "possessed" 
is  equivalent  to  "seised."  In  the  present  case  the  testator  in  provid- 
ing for  the  disposition  of  the  property  at  the  expiration  of  the  life 
estate  instructed  his  trustees  to  apply  the  provisions  of  law  that  would 
have  obtained  if  such  child  (Robert  S.  Bowne),  instead  of  having  a 
mere  life  estate,  had  "died  possessed  thereof  after  my  death" — in  other 
words,  had  an  estate  of  inheritance,  which  is  equivalent  to  saying  "was 
seised  in  fee."  It  is  clear,  therefore,  that  the  testator's  intention  was 
that  the  property  should  be  divided  into  such  shares  and  transferred 
to  the  same  persons  as  it  would  have  vested  by  operation  of  law,  had 
Robert  S.  Bowne  died  seised  in  fee  of  the  premises  witliout  having 
made  a  will.  Had  he  so  died,  Jessie  D.  Bowne  would  have  been  enti- 
tled to  her  right  of  dower  in  the  property.  Real  Property  Law  (Consol. 
Laws,  c.  50)  §  190. 

The  respondent  ccmtends  that  the  widow  could  not  have  any  right 
of  dower,  because  Robert  S.  Bowne  was  never  seised  of  the  property 
during  coverture.  Of  course  she  could  not.  Durando  v.  Durando, 
23  N.  Y.  33 1 ,  332,  It  is  entirely  competent,  however,  for  the  testator 
to  provide  that  she  shall  receive  an  interest  in  the  property  equivalent 
to  tiiat  which  she  would  have  received  by  law  had  her  husband  beoi 
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SO  seised,  and  that  is  what  he  clearly  did.  Had  it  been  the  testator's 
intention  that  the  property  should  only' have  been  divided  anwHig  the 

issue  of  the  child  on  the  termination  of  the  life  estate,  he  would  un- 
doubtedly have  used  the  words  he  did  in  the  second  subdivision  of 
the  residuary  clause,  "to  the  issue  of  each  such  child."  In  view  of 
the  language  of  the  second  subdivision,  the  use  of  the  WOTd  "persons" 
in  the  provision  under  ccmsideration  is  significant. 

It  is  suggested  by  the  respondent's  counsel  that  the  use  of  the  word 
"divide"  shows  that  Walter  Bowne  could  not  have  contemplated  a  fui^ 
ther  life  interest  in  the  real  estate.  In  my  opinion  this  condusitm  does 
not  follow.   In  so  far  as  the  trust  estate  consisted  of  various  parcels 
of  real  estate,  actual  division  by  the  trustees  could  not  be  made,  even 
among  the  children.   Had  it  been  the  testator's  intention  that  a  physi- 
cal division  of  the  property  should  have  been  made,  in  my  opinion, 
he  would  have  given  the  instructions  necessary  to  effectuate  that  de- 
sign, by  designating  some  particular  mode  of  dividing  the  property. 
As  this  real  estate  was  incapable  of  actual  division,  even  as  between 
the  children,  power  to  divide  could  only  be  exercised  by  additional 
power  of  sale.    In  my  opinion  the  entire  clause  shows  that  the  divi- 
sion related  to  the  estate  that  is  to  be  taken,  and  not  to  the  mode  of 
division.    See  Miller  v.  Miller,  62  Ky.  (1  Dur.)  8.    It  has  been  neces- 
sary to  bring  this  action  to  make  the  division.    Actual  partition  can- 
not be  made ;  hence  the  property  must  be  sold  and  the  proceeds  di- 
vided.  It  is  perfectly  competent  to  admeasure  the  appellant's  interest 
and  pay  it  out  of  the  fund,  in  the  same  manner  as  would  have  been 
done,  had  Robert  S.  Bowne  died  intestate,  seised  of  the  property,  leav- 
ing a  widow  and  children. 

The  first,  second,  third,  and  fourth  conclusions  of  law  are  reversed. 
The  judgment  will  be  modified,  by  striking  therefrom  the  findings  of 
fact  improperly  included  therein  and  making  the  same  to  conform  to 
this  opinion,  and,  as  so  modified,  affirmed,  with  costs  to  the  appellant 
Findings  and  decree  to  be  settled  upon  notice.  Settle  order  on  notice. 
All  concur. 


(Supreme  Court,  Appellate  Division,  Second  Departmoit  February  U, 

CoHMEBCE  €=>27 — "Interstate  Commebce" — Employers'  LiABir.rrT  Act. 

A  railroad's  station  agent,  also  employed  by  an  express  company  as  ex- 
press agent,  who  was  killed  by  the  road's  engine  while  working  for  the 
express  company  in  removing  interstate  express  mattor  from  the  tracks 
to  the  station,  was  not  doing  an  act  In  furtherance  of  "Interstate  com- 
merce" in  the  course  of  his  employment  by  the  railroad  to  give  Ms  ad- 
ministratiix  a  right  of  action  under  the  federal  Employers*  IdabiUty 


Act  (Act  April  22,  1008.  c.  149.  36  Stat  65  [U.  S.  Gomp.  St  1913,  |i  8657- 


lEd.  Note. — ^For  other  caBes,  see  Commerce,  Gent  Dig.  |  25;  Dec.  DUF> 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 

Interstate  Commerce.] 
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Appeal  from  Trial  Term,  Rockland  County. 

Action  by  Estella  W.  Bogart,  as  administratrix,  etc.,  of  Cyrus  J. 
Bogart,  deceased,  against  the  New  York  Central  &  Hudson  River 
Railroad  Company.  From  a  judgment  for  plaintiff,  and  an  order 
denying  its  motion  for  new  trial,  defendant  appeals.  Judgment  and 
order  reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  THOMAS.  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Mortimer  £.  Patterson,  of  Nyack,  for  appellant. 
Frank  Ccnnesky,  of  Nyack,  for  respondent. 

THOMAS,  J.  The  plaintiff's  decedent,  Bogart,  w^  killed  in  this 
state  by  contact  with  defendant's  engine  at  Blauvelt,  a  station  so  in- 
considerable that  decedent  was  employed  there  as  its  agent  at  a 
monthly  salary  of  $62,  and  was  also  employed  as  express  agent  and 
paid  according  to  some  percentage  on  the  business  done.  A  north- 
bound train  had  brought  some  interstate  express,  which  upon  re- 
moval from  the  car  was  deposited  for  the  moment  between  tlie  north- 
bound and  south-bound  tracks.  Bogart  was  in  the  act  of  removing  it 
to  the  staticm,  when  defendant's  engineer,  backing  on  the  south-bound 
track,  collided  with  him. 

The  primary  question,  and  the  only  one  I  consider,  is  whether  the 
decedent  was  at  the  time  employed  by  the  defendant  in  interstate 
commerce.  There  was  no  relation  between  the  express  company  and 
the  defendant,  except  that  the  latter  carried  the  former's  freight,  and 
allowed  it  to  occupy  its  premises  for  its  receipt  and  dispatch.  The 
decedent,  when  he  was  injured,  was  handling  the  freight  as  the  agent 
and  custodian  of  the  express  company,  and  was  responsible  to  it  for 
fidelity  in  the  discharge  of  the  immediate  duty,  and  it  alone  was  obli- 
gated to  pay  him  for  the  service,  and  alone  was  liable  to  respond  for 
his  dutiful  performance  of  it. 

The  inquiry  comes  at  once  to  this  point:  Was  the  injured  servant 
doing  an  act  in  furtherance  of  interstate  commerce  in  the  course  of 
employment  by  the  defendant?  The  decedent  was  employed  by 
the  defendant  to  do  all  that  falls  to  the  duty  of  a  station  agent.  He 
was  employed  by  the  express  company  to  do  all  that  falls  within  the 
usual  employment  of  an  express  agent,  but  to  such  duties  tiie  defend- 
ant's responsibility  did  not  extend.  Hence  Bogart,  as  the  agent  of  the 
express  company,  was  doing  what  it  was  the  duty  of  that  company 
to  do,  and  what  it  was  not  the  duty  of  the  defendant  to  do.  Tiiere- 
fore  he  was  not  employed  by  defendant  in  interstate  commerce. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  grant- 
ed; costs  to  abide  the  event  AU  concur. 
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<Snpreme  Court  Appellate  Dlvlisloii,  Firet  Separtmmt   February  18,  IBIO.) 

1.  Payment  «z=»51 — Joimt  awd  SEVEajLi,  Liability — Disohaboe. 

Where  a  debt  Is  Joint  and  several,  although  one  debtor  may  be  released 
and  the  other  held,  if  the  debt  is  satisfled  by  either,  nothing  remains  for 
rfther  to  pay. 

[Ed.  Note.— For  other  cases,  see  Payment,  Cent  Dig.  i  135 ;  Dec.  Dig. 
®=»51.] 

2,  Guaranty  «=»31 — Joint  and  Sbvbbal  LiABrr-rrr — "L" 

Where  the  defendant,  with  fire  others,  signed  a  contract  of  gnaranty 
to  the  amount  of  $2,500,  which  contained  the  words,  "I,  the  onderslgned, 
do  hereby  ganrantee,"  and  which  was  worded  In  the  singular  throu^out, 
the  obligation  created  was  Joint  and  several  to  the  a^regate  extent  of 
$2,500  only. 

t!Od.  Note.— For  other  cases,  see  Guaranty,  Cent  Dig.  §S  33,  84;  Dec 
Dig.  «=»8L 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Se- 
ries, I.] 

S.  GuABANTY  *5>87 — Pleading  and  Paoor — ^Paxties  to  Instruuent. 

Proof  of  a  Joint  and  several  obligation,  executed  by  the  defendant  and 
fire  others,  did  not  supimrt  an  all^ti<m  oi  a  sole,  and  Indlvldnal  guar- 
anty executed  by  the  defendant  alone,  and  aettliig  f<nth  a  oc^y  o£  the 
Instmment  with  all  bnt  defendant's  name  <Knltted  tJi&c^nm. 

[Ed.  Note.— For  other  cases,  see  Guaranty,  Cmt  Dig.  |  101 ;  Dec;  Dig. 
«=>87.] 

4.  Guaranty  4es33&— Extent  or  Lzabiutt. 

A  guarantor  cannot  be  h^d  beyond  the  express  terms  of  his  eimtract 
[Ed.  Note.— For  other  cases,  see  Gnaranty,  Cent  Dig.  fS  SS-45 ;  Dec. 
Dig.  «s»36.] 

&  PLBAniNO  ^s»287~A]ieitdiixnt — TsuB  or. 

Where  tbe  plaintiff  set  forth  In  fala  pleadings  a  copy  of  a  contract  of 

guaranty  which  purported  to  be  elgned  by  the  defendant  altme,  but  at 
tbe  trial,  when  offered  in  evldrace,  the  original  was  signed  by  the  defend- 
ant and  five  others,  it  was  error  not  to  allow  the  defendant  to  am^id  hla 
answer,  at  the  close  of  plaintiff's  case,  by  setting  up  payment  of  Out 
amount  of  tbe  contract  by  tme  of  the  signers. 

[Ed.  Note.~For  other  cases,  see  Pleading.  Cent  Dig.  H  60&-419;  Dec. 
Dig.  «^237;  Contracts,  Cent  Dig.  S  1752.] 

Smith,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  National  Surety  Company  against  William  H.  Seaich. 
From  a  judgment  for  the  plaintiff,  and  from  an  order  denying  de- 
fendant's motion  for  new  trial,  &e  defendant  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  LAUGHUN, 
DOWUNG,  and  SMITH,  JJ. 

William  J.  Moran,  of  New  York  City,  for  appellant 
Milfred  O.  Garner,  of  New  York  City,  for  respondent 

DOWNING,  J.  The  complaint  herein  set  forth  that  on  December 
12,  1913,  the  Brightwood  Motor  Manufacturing  Company,  for  a  val- 
uable consideration,  made,  executed,  and  delivered  to  tfie  Farmers' 

^s>Par  other  cases  Me  same  topic  ft  KEY-NUHBER  la  all  Kej-Numbered  Dltests  ft  Isdexw 
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Loan  &  Trust  Company  of  New  York  its  certain  promissory  note, 
whereby  it  promised  to  pay  the  latter  on  September  15,  1914,  tiie  sum 
of  $125,000,  with  interest  thereoo  at  the  rate  of  6  per  cent  per  annum. 
It  tiben  contained  the  allei^tion: 

"Flftb.  trpcm  Infbrmatlaii  and  belief,  tliat  prior  thereto,  and  on  the  11th  day 
of  June,  1913,  the  defendant,  William  H.  Sealch,  for  a  valnable  consideration 
to  bim  iiBid,  and  in  order  to  Induce  eald  Farmers'  Loan  &  Trust  Company  of 
New  York  to  accept  said  promlasory  note  and  advance  money  to  Brightwood 
Motor  Manufacturing  Company  thereon,  made,  executed,  and  delivered  to  tbe 
Farmers'  Ix)an  &  Trust  Company  of  New  York  an  agreement  In  writing,  dated 
June  11,  1913,  and  signed  by  said  defendant,  a  copy  of  wbloh  agreement  is 
hereto  annexed,  marked  'Exhibit  A*  and  made  a  part  hereof,  wherein  and 
whereby  the  said  defendant  guaranteed  to  said  Farmers'  Loan  &  Trust  Com- 
pany of  New  York,  to  the  extent  of  $2,500,  the  punctual  payment  at  maturity 
of  the  said  note  for  9125,000  t^ven  by  said  Brightwood  Motor  Mann&eturing 
C<Hnpany  to  said  Farmers'  Loan  &  Trust  Company  of  New  York,  with  Interest 
thereon  at  the  rate  of  6  per  cent  per  annum  from  the  date  of  said  note,  to 
wit  the  12th  day  of  December,  1913,  and  therein  waived  presentment  lor  pay- 
ment notice  of  presentment  and  noiqtayment  i^vteat  and  notice  of  xnotest  ot 
said  note." 

Exhibit  A,  annexed  to  the  complaint,  is  pleaded  as  follows! 

"In  consideration  of  the  loan  by  the  Farmers'  Loan  &  Trust  Company  of 
New  York  to  the  Brightwood  Motor  Manufacturing  Company,  a  corporation 
organized  and  existing  under  the  laws  of  the  state  of  New  York,  the  manu- 
facturers of  the  Orson  automobile,  and  in  farther  consideration  of  one  dollar 
(dOO)  to  me  in  hand  paid  by  the  said  Farmers'  Loan  &  Trust  Company  of 
New  York,  and  other  good  and  valuable  considerations,  the  receipt  whereof  is 
hereby  acknowledged,  I,  the  undersigned,  do  hereby  guarantee  to  the  said 
Farmers*  Loan  &  Trust  Company  of  New  York  to  tlie  extmt  t£  twaity-flve 
hundred  doUars  (|2,600),  the  punctual  payment  at  maturity  of  a  certain  prom- 
issory note,  dated  December  12,  1013,  for  the  principal  sum  of  one  hundred 
and  twenty-five  thousand  dollars  ($125,000),  with  Interest  at  the  rate  of  6  per 
cent  per  annum,  to  be  made,  executed,  and  delivered  by  the  said  Brightwood 
Motor  Manufocturing  Company  to  the  said  Farmers'  Ixmn  &  Trust  Company 
of  New  York,  together  with  all  legal  and  other  expenses  of  collection,  and  I 
hereby  expressly  waive  presentment  for  payment  notice  of  presentment  and 
of  nonpayment  protest  and  notice  of  protest  <^  said  note,  and  consent  that 
the  time  for  the  payment  thereof  may  be  extended  without  notice  or  of  farther 
consent  from  me. 


It  was  further  averred  that  the  Trust  Company  accepted  the  note 
of  the  Manufacturing  Company  and  advanced  money  thereupon  in 
reliance  upon  the  said  guaranty  of  defendant ;  that  when  the  note  be- 
came payable  it  was  duly  presented  for  payment,  which  was  refused, 
and  that  there  is  still  due  thereon  a  sum  exceeding  $7,500,  no  part  of 
which  has  been  paid  to  said  Trust  Company,  or  to  plaintiff,  its  assignee ; 
that  notice  of  the  failure  to  pay  said  note  was  duly  given  to  defendant, 
and  demand  made  upon  him  "for  payment  of  tiie  said  sum  of  $2,500, 
according  to  the  agreement  of  the  said  defendant,  above  mentioned/' 
but  no  part  thereof  has  been  paid ;  that  the  Trust  Company  has  duly 
assigned  its  cause  of  action  against  defendant  to  the  plaintiff. 

The  answer  of  the  defendant,  among  other  things,  denied  the  alle- 
gations of  paragraph  "Fifth"  of  the  complaint  heretofore  quoted.  Up- 
on the  trial  plaintiff  produced  and  offered  in  evidence  the  instrument 
upon  which  it  relied  to  establish  its  cause  of  action.  While  the  body 


"Dated  New  York,  June  11,  leiS. 


[Signed]  Wm.  B.  Sealch." 
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of  the  paper  was  the  same  as  that  pleaded,  it  was  not  si^ed  by 
William  H.  Seaich  alone,  but  by  six  individuals  in  the  following  order: 
H.  R.  Winthrop,  Charles  G.  Smith,  E.  Townsend  Erwin,  William  H. 
Seaich,  A.  W.  Krech,  and  Lyman  Rhodes.  Defendant  objected  to  its 
receipt  as  incompetent,  immaterial,  and  irrelevant,  under  the  plead- 
ings; but  he  was  overruled  and  excepted.  Plaintiff  offered  proof  that 
the  Manufacturing  Company's  note  had  been  paid  in  part,  and  that 
at  the  time  of  the  assignment  to  plaintiff  $7,500  remained  unpaid  there- 
on, "represented  by  three  unpaid  guarantors."  Plaintiff  asked  of  one 
witness,  "Will  you  please  state  the  circumstances  under  which  he 
[defendant]  signed  it?"  (the  paper  in  question),  but  upon  defendant's 
objection  the  cotirt  said: 
"What  difference  does  tbat  make?  He  signed  It,  It  speoka  for  Itself." 

And  the  question  was  not  pressed.  It  was  also  proven  that  ^,500 
had  been  paid  on  the  agreement  in  question  by  Roger  R,  Winthrop, 
but  whether  he  is  same  person  whose  name  appears  on  the  paper 
as  H.  R.  Winthrop  does  not  appear. 

[1]  At  the  close  of  plaintiff's  case  defendant's  counsel  moved  to 
dismiss  on  the  ground  tiiat  the  cause  of  action  alleged  had  not  been 
proven,  and  when  that  motion  was  denied,  sought  to  amend  his  an- 
swer by  setting  up  payment  of  the  amount  secured  to  be  paid  under  the 
agreement,  and  further  that  the  amount  secured  to  be  paid  thereunder 
by  any  or  all  of  the  six  persons  who  executed  the  same  did  not  ex- 
ceed file  sum  of  $2,500,  and  that  that  sum  had  been  paid  before  the 
commencement  of  the  action  and  the  assignment  of  the  claim.  In  view 
of  the  discrepancy  between  the  pleadings  and  the  proof  (of  which  the 
plaintiff  must  have  been  aware,  since  it  set  forth  a  copy  of  the  agree- 
ment from  which  five  signatures  had  been  omitted),  the  objection  to 
the  amendment  was  peculiar.  As  stated  by  plaintiff's  counsel,  it  was 
that: 

"An  amendment  like  that  would  necessitate  an  entirely  different  theory  of 
presenting  the  case,  and  I  think  that  It  should  be  denied.  Ordinarily  I  do 
not  object  to  amending  in  an  immaterial  respect,  but  it  seems  to  me  that  it 
goes  right  to  the  very  gist  of  the  whole  case,  and  we  came  here  prepared  to 
show  that  he  signed  an  individual  guaranty,  and  we  are  now  asked  to  go  into 
the  whole  matter  again,  and  to  show  that  he  was  with  a  number  of  guar- 
antors, which  would  necessitate  bringing  people  from  the  Farmers'  Loan  & 
Trust  Company." 

The  court  denied  the  motion,  whereupon  defendant  rested  and  again 
moved  for  a  dismissal,  which  was  denied,  and  a  verdict  directed  in 
favor  of  plaintiff.  This  we  believe  was  error.  The  complaint  was 
based  upon  the  theory  of  an  individual  guaranty  signed  by  defendant 
alone.  The  proof  disclosed  that  he  was  but  one  of  six  guarantors,  and 
was  not  the  first  signer,  but  the  fourth.  The  use  of  the  word  "I" 
throughout  the  document  did  not  establish  its  legal  effect  as  the  indi- 
vidual guaranty  of  the  defendant.  On  the  contrary,  upon  the  face  of 
the  paper  and  without  any  testimony  to  qualify  or  explain  it,  it  was 
the  joint  and  several  obligation  of  the  six  signers.  The  rule  is  that 
when  the  word  "I"  is  used  in  the  body  of  an  instrument  signed  by  two 
ur  more,  without  anything  else  to  indicate  the  nature  of  the  liability 


Sup.  Ct.) 


NATIONAL  8TJBETT  OO.  T.  BBAICH 


425 


intended  sought  to  be  created,  the  signers  are  liable  jointly  and  sev- 
erally for  the  entire  amount  of  the  obligation.  So  in  Coonley  v.  Wood, 
36  Htm,  559,  a  promissory  note  was  in  the  following  form : 
"980.  Altona,  Oct  IS,  1878. 

"For  value  lecelred,  I  iffomise  to  pay  Baker  ft  Wood  ^gbty  dtdlara  at 
Altona  express  office,  vltb  tun,  January  1, 188a  E.  W.  Wood. 

"Smith  Wood." 

It  was  held  that  this  note  was  joint  and  several.  A  judgment  having 
been  obtained  by  the  payee  against  both  makers,  althou§^  after  serv- 
ice on  one  only,  and  one  of  the  makers  having  turned  over  to  the  judg- 
ment creditors  a  mare  in  satisfaction  of  the  judgment  against  him, 
with  an  agreement  that  it  should  be  Sold  and  the  proceeds  applied  up- 
on the  note,  and  the  judgment  satisfied  pro  tanto  as  to  the  other 
maker,  it  was  held  that  the  judgment  was  satisfied  the  instant  the  mare 
was  transferred,  and  no  further  liability  remained  against  either  maker ; 
for  where  a  debt  is  joint  and  several,  one  debtor  may  be  released  and 
the  other  held,  but,  if  the  debt  is  satisfied  by  either,  nothing  remains 
for  either  to  pay.  Upon  the  question  of  the  effect  of  satisfaction  by 
one  of  two  bound  jointly  and  severally,  this  case  was  cited  with  ap- 
proval in  American  Guild  v.  Damon,  186  N.  Y.  366,  78  N.  E.  1081. 
In  Ely  V.  Clute,  19  Hun,  35,  the  note  sued  on  was  in  the  following 
form ; 

•?2m  Stockton,  March  14,  1875. 

"One  day  after  date  I  promise  to  pay  Lorenzo  Ely,  or  bearer,  two  hundred 

end  seventy  dollars  at  the  post  office  in  Stockton.  Value  received,  with  use, 

"Thomas  W.  Clute, 
"J.  B.  Clute." 

It  was  held  ^t: 

"A  note,  'I  promise  to  pay,*  etc.  and  signed  by  two  person^  Is  in  law  a  l<dnt 
and  aeveral  note.  Edwards  on  Bills  and  Notes,  682;  Hemmenway  v.  Stone, 
7  Mass.  58  [S  Am.  Dec.  271 ;  Marsh  v.  Ward,  Peake's  Rep.  130." 

In  Partridge  v.  Colby,  19  Barb.  248,  the  note  was  as  follows : 

*'For  value  received,  I  promise  to  pay  G.  W.  Nason,  or  bearer,  slxty-flve 
dollars,  in  six  months  tram  date,  and  use,  at  my  house. 

"[Signed]   W.  Colby. 

"Charles  W.  Nason.** 

Nason  offered  on  the  trial  to  prove  that  he  had  received  Ae  note 
signed  by  Colby  only,  and  had  subsequently  signed  his  name  thereto 
and  delivered  it  to  plaintiflf  in  part  payment  for  a  horse.  It  was  held 
that,  as  to  the  bearer  of  the  note,  he  was  a  joint  and  several  contractor 
with  Colby.  In  Brownell  v.  Winnie,  29  N.  Y.  400,  86  Am.  Dec.  314, 
this  case  was  cited  and  approved. 

That  a  note  reading  "I  promise  to  pay,"  but  signed  by  two  or  more, 
is  the  joint  and  several  obligation  of  the  signers,  is  laid  down  in  Story 
on  Promissoiy  Notes  (6th  Ed.)  §§  58,  59;  Daniel  on  Negotiable  Instru- 
ments {6th  Ed.)  §  94,  citing  cases  from  other  jurisdictions;  7  Cyc. 
656.  It  is  nOw  the  settled  law  of  this  state  under  the  Negotiable  In- 
struments Law  (chapter  43,  I^aws  1909;  Consol.  Laws,  c.  ^),  whereof 
section  36,  subd.  7,  provides: 
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"Wliere  an  InBtrnment  oontalnlng  tiie  words  1  promise  to  pay*  Is  stgud  by 
two  of  more  persons,  they  are  deemed  to  be  Jointly  and  severally  liable 

thereon.*" 

The  rule  is  the  same  when  applied  to  the  construction  contracts  in 
general,  including  those  of  guaranty  or  suretyship.  In  Parsons  on 
Contracts  (9th  Ed.)  vol.  1,  p.  11,  it  is  said  that: 

"Wherever  an  obllgatloD  is  undertaken  by  two  or  more,  or  a  right  given  to 
two  or  more.  It  Is  the  general  presumption  of  law  tbat  It  Is  a  i<Ant  obligation 
or  rlf^t  Words  of  express  J(^der  are  not  neoeasary  for  this  purpose ;  but,  on 
the  other  hand,  there  should  be  words  <A  severance^  In  cMrdier  to  produce  a 
several  responslMU^  or  a  several  right" 

The  footnote  then  states  that: 

**If  an  Instrument,  worded  In  tlte  singular.  Is  executed  by  several,  the  obliga- 
tion la  a  Joint  and  sev^i  one ;  and  those  who  thus  execute  it  jnay  be  sued 
either  separately  or  tosether^— citing  cases. 

Guaranties  are  governed  in  their  construction  by  the  same  rules 
which  apply  to  other  contracts.  Evansville  National  Bank  v.  Kauf- 
mann,  93  N.  Y.  273,  45  Am.  Rep.  204.  In  Van  Alstyne  v.  Van  Slyck, 
10  Barb.  383,  the  obligation  sued  on  read : 

"In  consideration  of  one  dollar  In  hand,  to  me  paid  by  Martin  M.  Gamer, 
I  hereby  covenant  and  agree  to  become  surety  for  the  faithful  performance  of 
said  Garner's  covenants  aa  expressed  in  the  above  said  lease.  Sealed  with 
my  seal,  and  dated  this  3d  day  of  April,  1S45. 


'•Witness:  S.  V.  Cady." 

It  was  held  that  the  obligaticm  of  the  defendants  Van  Slyck  and 
Gamer  was  clearly  a  joint  and  several  one.  This  case  is  regarded  as 
a  leading  one  upon  the  question,  and  was  cited  by  the  referee  in  his 
report,  approved  by  the  court  and  printed  with  the  decision  in  State 
Bank  of  Pike  v.  Brown  et  al.,  96  App.  Div.  441,  89  N.  Y.  Supp.  381, 
affirmed  184  N.  Y.  517,  76  N.  E.  1109.  The  bond  in  that  case  read: 

"Know  all  men  by  these  presents,  that  I,  Earle  S.  White,  ••  •  •  Houy 
K.  White,  *  ♦  *  W.  O.  Leland,  ■  ^  *  *  S.  N.  Wood,  and  George  M. 
Brown  •  •  ♦  am  held  and  flnnly  bound  unto  the  state  Bank  of  Pike,  N. 
Y.,  in  the  sum  of  twenty  thousand  dollars,  *  •  •  for  which  paym^t  I 
bind  myself,  my  heirs,  executors,  and  admlnlstratora'* 

Defendants  pleaded  that  this  was  on  a  joint  bond.  The  feferee  said : 

"If  the  words  are  *I  promise  to  pay,'  and  there  are  many  promlswa.  It  la 
the  several  promise  of  each  and  the  Joint  promise  ot  all  [citing  Van  Alstyne 
V.  Van  Slyck,  Partridge  v.  Colby,  and  Ely  v.  Clute,  supra].  The  bond  in  qnes- 
tioa,  then,  was  the  several  bond  of  each  and  the  Joint  bond  of  all,  L  e.,  a 
Joint  and  several  obligation,  and  the  plaintiff  can  maintain  an  action  thereon 
against  all  the  makers  Jointly  or  agdbst  one  or  more  of  them  aeveraUy."  96 
App.  Dlv.  448. 

In  Steams  on  Suretyship  (2d  Ed.)  p.  92,  it  is  said,  speaking  of  the 
contract  of  guaranty: 

"Where  the  form  of  the  contract  is  singular,  but  executed  by  two  or  more 
persons,  It  expresses  the  Intent  of  the  obligorB  in  the  majority  of  eases  to  ludd 
such  promise  to  be  Joint  and  several,  and  such  is  the  rul&" 


"John  P.  Van  Slyck  [U  S.] 
"Chrlstt^her  H.  Gamer. 
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Raintiff's  theory  of  the  instniment  in  question  was,  and  is,  that  it 
is  the  several  obligation  of  each  signer  guaranteeing,  to  the  extent  of 
$2,500,  the  punctual  i^yment  at  maturity  of  the  note  of  $125,000. 
Upon  that  theory  its  complaint  was  based.  It  now  claims,  further,  that 
if  it  be  construed  as  a  joint  and  several  obligation,  each  signer  guar- 
anteed the  payment  of  the  note  for  $125,000,  but  only  to  the  extent 
individually  of  $2,500.   Neither  of  these  contentions  is  tenable. 

[2]  Applying  the  doctrine  laid  down  by  the  foregoing  authorities, 
the  paper  in  question  was  the  joint  and  several  obligation  of  the  six 
signers  to  the  aggregate  extent  of  $2,500  only,  in  case  default  was 
made  in  the  pa;^ent  of  the  $125,000  note.  Plaintiff  had  no  right  to 
plead  it  as  the  individual  and  sole  obligation  of  llie  defendant  to  pay 
$2,500,  nor  to  set  it  up  in  a  mutilated  form  and  without  the  other  si^ia- 
tures  tibereto.  It  could  have  sued  defendant  alone,  but  only  on  setting 
up  the  paper  actually  signed  by  him,  to  which  he  could  interpose  any 
defense  available  to  him  as  one  jointly  and  severally  bound,  including 
payment  by  a  joint  obligor.  The  paper  received  in  evidence  was  not 
the  one  sued  on,  and  the  thewy  of  defendant" s  liability  upon  which  the 
action  proceeded  was  incorrect 

[3]  The  proof  of  a  joint  and  several  obligation  for  $2,500,  executed 
by  six  persons,  did  not  support,  and  was  not  within,  Ae  pleading  of  a 
sole  and  individual  guaranty  executed  by  one  alone.  There  was  no 
reformation  sought  of  the  instrument,  nor  any  proof  of  surrounding 
circumstances  or  agreements  to  give  it  a  meaning  other  than  appeared 
upon  its  face.  The  learned  trial  court  in  its  c^inion  said : 

"By  its  express  terms  each  subscriber  thereof,  for  a  good  and  valuable  con- 
sideration, guaranteed  to  the  extent  of  (2,600  the  pnnctoal  payment  at  mar 
tnrlty  of  a  certain  pramiaaory  note  for  9121^000.** 

[4]  The  word  "each"  does  not  appear  in  the  instrument  and  cannot 
be  imported  therein.  The  guarantor  cannot  be  held  beyond  the  pre- 
cise terms  of  this  contract.  EvansviUe  National  Bank  v.  Kaufmann, 
93  N.  Y.  281, 45  Am.  Rep.  204.  By  pleading  the  instrument  incorrect- 
ly, plaintiff  escaped  the  test  before  a  trial  of  its  legal  effect,  and  at 
the  same  time  avoided  the  admission  that  the  sum  of  $2,500  had  been 
paid  on  this  obligation  by  one  of  the  other  signers. 

[6]  Error,  therefore,  was  committed  in  receiving  in  evidence,  after 
objection,  a  document  essentially  different  in  its  tenor  and  legal  ef- 
fect from  the  one  referred  to  in  the  complaint  and  set  forth  at  lengtii 
as  a  part  thereof.  With  this  exhibit  out,  there  is  not  sufficient  evi- 
dence to  support  plaintiff's  cause  of  action.  He  cannot  recover  upon 
a  cause  of  ^tion  not  pleaded,  when  objection  is  made.  Brown  v. 
Wolfe,  119  App.  Div.  777,  104  N.  Y.  Supp.  573.  It  appears  on  the 
cross-examination  of  the  witness  Kilbom  that  $2,500  has  been  paid 
on  this  agreement  by  Roger  R.  Winthrop,  but  it  does  not  appear  that 
he  is  the  person  whose  name  appears  as  a  signer  as  H.  R.  Winthrop. 
If  he  was  the  same  person,  defendant  should  have  been  allowed  to  set 
up  payment  of  $2,500  on  thjs  agreement  by  one  of  the  signers  as  a 
defense,  particularly  in  view  of  the  misleading  form  of  the  complaint. 
Under  the  authorities,  payment  of  the  $2,500  in  question  would  have 
operated  as  a  discharge  of  all  the  signers,  their  obligation,  being  joint 
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and  several.  American  Guild  v.  Damon,  186  N.  Y.  365,  78  N,  E. 
1081.  It  is  quite  apparent  that  both  parties  will  require  an  amendment 
of  tlieir  pleadings  before  the  main  issue  can  be  properly  disposed  of. 

The  judgment  and  order  ai^ealed  from  will  be  reversed,  ^  a  new 
trial  ordered,  with  costs  to  appellant  to  abide  die  event 


CLARKE.  P.  J.,  and  McLAUGHLIN  and  LAUGHUN,  JJ.,  con- 
cur. SMITH,  J.,  dissents. 


(Snpreme  Court,  Appellate  Dlvisiim,  First  Department   Fetiraary  18, 

1.  Powers  «s»10— Constbitotion— EzTBin  of  Pown  Gbahikd. 

Wbere  OHTOTate  stock  was  transferred  l>7  trnst  deeds  In  tmst  tor  C. 

for  life,  and  after  his  death  to  be  paid  over  or  divided  to  and  among 
stich  persons  as  be  mi^t  by  his  last  will  bequeath  it  or  stick  persons  as 
he  might  by  his  last  will  direct  or  appoint,  the  powers  were  general 
beneflda!  powers,  under  which  C.  was  authorized  to  di^ose  of  the  prop- 
erty absolutely  by  will  to  any  person  whomsoever. 

[Ed.  Kotew— For  other  cases,  see  Powers,  Cent  Dig.  |i  86-47 ;  Dec.  Dig. 
<8=>10.1 

2.  PowEBS  ^pstaZ—ExKJunoJn — VALiDrrY  OF  Execution. 

The  donee  of  powers  of  appointment,  which  were  general  beneficial 
powers  autborlzing  him  to  dispose  of  the  property  absolutely  by  will  to 
any  person  whomsoever  was  authorized  to  exercise  the  powers  of  appoint- 
ment by  creating  trusts  in  the  property  subject  to  the  powers. 

[Ed.  Note.— 'For  other  cases,  see  Powers,  Cent  Dig.  {{  104-109,  128- 
132;  Dec.  Dig.  «=5»32.] 

3.  VftLLB  «=»682 — CoHSTBucnoH — Tbusts. 

0.'s  father  by  deed  of  trust  gave  71  shares  of  stock  in  a  corporation  In 
trust  for  C.  for  life  with  power  of  appointment.  His  mother  by  anotlier 
deed  of  trust  gave  527  shares  of  stock  in  the  same  corporation  in  trust 
for  C,  with  power  of  appointment  C's  will  gave  all  of  his  property  to 
trustees,  one-half  of  the  Income  to  be  paid  to  bis  wife  during  her  life 
and  one- half  to  a  dau^ter  by  a  former  wife  during  her  life;  upon  the 
death  of  the  daughter  one-lialf  of  the  tmst  fund  was  to  be  paid  to  Iier 
children  and  the  laanfi  of  deceased  i^Udr^  and  If  she  left  no  Issae  one 
half  of  her  share  was  to  be  paid  to  such  persons  as  she  might  appoint  by 
will,  and  the  other  Imlf  to  such  persons  as  would  be  entitled  thereto  If 
1  C.  died  Intestate.  The  daughter  was  born  after  the  execution  of  the  deed 
of  trust  by  C's  father,  but  before  the  execution  of  the  trust  deed  by  Ms 
mother.  Held  that,  while  the  trust  pr<q)erty  was  to  be  kept  in  s<^do  for 
convenience  of  investment  the  intention  of  the  testator  was  to  create  k9- 
arate  trusts  for  the  wife  and  daughtw. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cimt  Dig.  »  1602,  1607-ieU; 
Dec.  Dig.  «=»682.] 

4.  PEHPBTUrmS  «=»7-^USPEN8ION  Of  ABSOLUTE  OwNERSHIP^TEUSTS. 

The  trust  in  favor  of  the  daughter  did  not  suspend  the  abs<dute  owner- 
ship of  personal  property  beyond  two  lives  in  being  at  the  date  of  tbe 
Buspensicai,  in  vlolaUon  of  Personal  Property  Law  (Cnisol.  Laws,  c  W 
S  11,  since,  while  the  daughter  was  not  in  being  when  the  father's  deed 
of  trust  was  executed,  and  the  trust  in  her  favor  would  therefore  be  void 
if  it  covered  property  appointed  from  the  trust  created  by  the  father, 
the  will  did  not  spedflcally  provide  to  which  beneficiary  the  property  ap- 
pointed under  each  power  should  go,  or  apportion  the  property  appc^ted 
under  each  power  between  the  two  benefldaries,  and  it  could  not  be  as- 
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somed  that  tbo  testator  Intended  socb  a  dlTlaton  as  wonld  Inralldate 
tbe  tmstB,  and  bence  the  pn^ietty  mlgbt  be  so  apportioned  that  the  stock 
covered  by  tbe  fatbo's  trust  deed  would  be  unbraced  In  tbe  trust  for  tbe 
ben^t  of  tbe  wlf^  who  was  in  being  when  tbe  father's  deed  of  trust 
was  ^ecnted. 

[Ed.  Note.— For  other  cases,  see  Ferpetulttes,  Coit  IMg.  H  48,  64,  6S; 
Dec.  Dig.  «=»7.1 

Sl  PEBPertTiniiS  4t=97 — Sdbpersion  of  Absolute  Ownebshif — ^Tbusts. 

No  unlawful  suBpenslon  of  the  absolute  ownership  of  the  property  re- 
sulted from  the  power  to  appctot  to  further  uses  given  to  the  daughter. 

[Bd.  Note.— Fw  other  cases,  see  Perpetuities,  0»t  Dig.  H  48,  S4,  65; 
Dea  Dig.  «s>7.] 

Appeal  from  Trial  Term,  New  York  County. 
Action  by  Ann  Cheever  against  Henry  D.  Cheever  and  others. 
From  an  adverse  judgment,  plaintiff  appeals.  Affirmed. 

The  opinion  of  Greenbaum,  J.,  in  the  court  below  was  as  follows : 

This  action  involves  the  construction  of  the  will  of  John  D.  Cheever,  de- 
ceased. The  assets  of  the  estate  con^st  of  personal  property  only.  The  ques- 
tions presented  arise  out  of  the  opposing  contentions  of  tbe  plaintiff,  the 
widow  of  the  testator,  and  the  def«idaut  O^rude  Cbeerar  Porter,  daughter 
and  only  child  of  the  testator  hy  bis  first  wife,  both  beneficiaries  nnder  tbe 
trusts  created  by  tbe  will.  It  appears  that  on  June  21,  1884,  tbe  testator's 
father  executed  a  trust  deed,  under  which  the  testator  became  the  life  bene- 
ficiary of  the  income  of  a  certain  block  of  corporate  stock.  The  trust  deed  con- 
ferred a  power  of  appointment  upon  the  testator  In  the  following  terms:  "To 
pay  over  and  divide  the  said  250  shares  of  stock,  or  the  proceeds  thereof, 
to  and  among  sucb  person  or  persons  as  tbe  said  John  D.  Cheever  may  by 
his  last  will  and  testament,  duly  proved  and  admitted  to  probate,  give  and 
bequeath  the  same  spedflcally.  or,  if  the  said  John  D.  Cheever  should  not 
give  and  bequeath  tiie  same  ^dfically,  or  should  be  die  Intestate,  then  to 
pay  over  and  divide  tbe  said  250  shares  of  stock,  or  the  proceeds  thereof, 
to  and  among  those  persons  who  would  then  be  entitled  to  take  the  person- 
al estate  of  the  said  John  D.  Cheever  according  to  the  laws  of  the  state  of 
New  York  in  cases  of  intestacy." 

Od  January  4,  1904,  testator's  mother,  Anna  D.  Cheever,  also  executed  a 
trust  deed,  by  which  she  created  a  trust  fund  of  a  certain  number  of  shares 
of  stock,  the  income  to  be  paid  to  her  son  for  life,  with  power  of  appoint- 
ment to  him  in  the  follo^vlng  terms:  "To  pay  over  or  divide  tbe  said  shares 
of  stocks,  or  tbe  proceeds  thereof,  to  or  among  Buch  person  or  persons  and  in 
such  pr(^rtloos  as  the  said  John  J>,  Oheever  may  direct  or  appoint  by  a  last 
will  and  testament,  duly  proved  and  admitted  to  probate,  or  In  default  of 
such  specific  directions  or  appointment,  then  to  pay  over  or  deliver  the  said 
shares  of  stock,  or  the  proceeds  thereof,  to  or  among  the  person  or  persons 
who  would  be  entitled  to  take  the  perKonal  estate  of  the  said  John  D.  ^cever 
under  the  laws  of  tbe  state  of  New  York,  and  In  tbe  proportion  prescribed 
by  such  laws  In  case  be  died  intestate." 

The  will  of  the  decedent  in  paragraph  "sixth"  thereof  gave  all  the  residue 
&Qd  remainder  of  bis  estate  and  all  the  prc^rty  of  which  he  had  tbe  power 
of  diq>ositl<Ki  under  tiie  two  trusts  above  descilbed  to  tmateea  upm  certain 
trusts,  tbra«lnafter  dedared  as  follows: 

"I  direct  tliat  one-balf  of  all  tbe  profits,  intM^st  and  income  of  said  trust 
estate  or  fund,  as  the  same  shall  bo  received  by  my  said  trustees,  after  de- 
ducting tbelr  expenses,  commtsBlons  and  disbursements,  shall,  dnrlng  the  life 
of  my  dan^ter,  Gertrude  G.  Cheever,  be  paid  by  said  executors  and  trustees 
to  my  said  daughter,  and  the  r^aining  half  to  be  paid  to  my  wife,  Ann 
Cheever,  during  her  life.   •    •    * " 

"Tenth.  Upon  the  death  of  my  said  daughter,  Gertrude  G.  Cheever,  leav- 
tDg  issue  or  descendants  her  surviving,  I  give,  devise  and  bequeath  and  direct 
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my  Bald  execntors  and  trastees  to  divide  and  dlatilbiite  oo&lialf  of  the  en- 
tire principal  of  aald  tmst  tanA  or  estate,  Aare  and  ehare  alike,  ta  and 
among  the  said  children  of  my  said  daughter  th^  living,  and  to  and  among 
the  lawful  Issue  of  any  child  or  children  of  my  said  daughter  then  dead,  per 
stirpes  and  not  per  capita,  so  that  the  lawful  issue  of  any  dead  child  shall 
together  receive  the  rfiare  of  such  deceased  child. 

"Eleventh.  Upon  the  death  of  my  said  daughter,  Gertrude  Q.  Cheever.  leav- 
ing no  issue  or  descendants  her  surviving,  I  will  and  direct  that  one-half  part 
of  the  principal  of  her  share  of  said  trust  fund  or  estate  shall  be  paid  and 
given  to  audi  persm  or  peraons  and  In  such  proportions  as  my  said  dau^ter 
may  direct  or  appoint  by  her  last  wUl  and  testameut  duly  proved,  and  that 
an  the  remainder  of  her  share  of  such  trust  fund  or  estate,  and  In  default  of 
such  dlrecti<m  or  appointment,  the  whole  thereof,  shall  be  paid  and  given  In 
the  same  proportions  and  to  the  same  persons  who  would  have  been  entitled 
to  the  same  in  case  I  bad  died  Intestate. 

"Twelfth.  Upon  the  death  of  my  wife,  Ann  Cheever,  leaving  a  <4illd  or 
children  of  our  bodies,  or  descendants  of  such  child  or  children  her  surviving. 
I  give,  devise  and  bequeath  one-half  of  the  entire  principal  of  said  trust  fund 
or  estate,  share  and  share  alike,  to  said  child  or  children  of  our  bodies,  thai 
living,  and  to  the  lawful  Issue  of  any  such  child  or  children  then  dead,  per 
stirpes  and  not  per  capita,  so  that  the  lawful  Issoe  of  any  dead  child  shall  to- 
gether rec^ve  the  share  of  mdtx  dead  child. 

"Thirteenth.  Upon  the  death  of  my  said  wife,  Ann  Cheever,  leaving  do 
child  or  children  of  our  bodies,  or  descendants  ot  such  child  or  chUdren  sur- 
viving, I  hereby  give,  devise  and  bequeath  half  of  the  principal  ot  said  trust 
fund  or  estate  to  my  said  daughter,  Oertrude  Q.  Cheever,  if  living,  otherwise 
to  her  heirs  at  law." 

Plaintiff  contends  that  these  provisions  of  the  will  are  void,  so  far  as  It 
Is  sought  thereby  to  exercise  the  powers  of  app<4ntmeDt  under  the  trust  deeds. 
It  ts  claimed  that  the  testator  had  no  authority  to  exerdse  his  powers  of  ap- 
pointment creating  nnder  bis  vill  a  tmst  of  the  pro[>erty  conveyed  under 
the  trust  deeds  and  that  he  had  no  anOioilty  to  c<»fer  upon  his  daughter  a 
power  of  appointment  in  respect  of  such  jwoperty.  It  is  further  claimed  that 
the  attempted  exercise  of  the  powers  oi>erates  to  suspend  the  absolute  owner- 
ship  of  this  property  for  a  longer  period  than  during  the  continuance  and  un- 
til the  termination  of  two  lives  In  being  at  the  time  of  the  creation  of  the 
respective  powers. 

[1,  2J  The  defendant  Oertrude  Cheever  Porter  was  bom  after  the  execution 
of  her  grandfather's  deed  of  trust  and  before  that  <tf  her  grandmother's  trust 
deed.  The  property  covered  by  the  deed  of  trust  ot  June,  1884.  consists  of 
71  shares  of  the  stock  of  the  Okonite  Ctwapany  and  that  covered  by  the  deed 
of  trust  ot  January.  1901,  of  627  shares  of  tlie  stock  of  the  same  compa- 
ny. The  powers  of  appointment  given  in  each  deed  of  tmst  are  substan- 
tially alike,  and  are  general  beneficial  powers  under  which  the  grantee  was  au* 
thorlzed  to  dispose  absolutely  by  will  of  the  property  embraced  in  the  trust 
deeds  to  any  person  whomsoever.   Cutting  v.  Cutting,  86  N.  Y.  622. 

In  Sugdeu  on  Powers  (3d  Am.  Ed.)  c.  40,  p.  535,  It  is  said  "that  although 
the  power  must  not  be  exceeded,  nor  its  directions  evaded,  yet  where  there  Is 
no  prohibition,  everything  which  Is  legal  and  within  the  limits  of  the  author^ 
Ity  should  be  supported,  and  therefiwe  that  the  power  to  anwlnt  a  fee.  but 
with  no  prohibition  against  ^vlng  a  less  estate,  ous^t  to  be  held  to  authorize 
any  legal  limitation  within  the  scope  of  the  power  which  may  be  served  oat 
of  the  fee." 

In  Butler  v.  Heustis,  68  III.  594,  18  Am.  Rep.  689,  It  Is  said:  "The  law 
seems  to  be  well  settled  by  authority,  where  a  party  has  the  power  to  appolut 
a  fee,  if  there  are  no  words  of  positive  restriction  a  less  estate  may  be  ap- 
pointed." The  same  principle  Is  laid  down  in  Beardsley  v.  Hotchklss,  96  N. 
Y.  201,  218,  219,  and  Lawrence's  Estate,  136  Fa.  354,  20  AtL  621,  U  L.  B.  A 
85,  20  Am.  SL  Rep.  026. 

The  argumrata  of  the  learned  counsel  for  the  plaintiff  are  api^cable  to 
limtted  or  Q>eclfll  powers.  It  tcAlamB  that  the  powers  of  anmlnbnent  ww 
validly  exercised  by  the  creatl<ni  of  the  trusts  under  the  will  of  John  D. 
Ctaeevtf. 
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[S]  Coming  now  to  the  consideration  of  the  trust  provisions  of  the  will,  It 
Is  evident  that  they  must  be  held  valid  If  two  distinct  trusts  were  created 
thereunder,  one  during  the  life  of  the  plaintiff  and  the  other  during  the  life 
of  Mrs.  Porter,  and  If  no  portion  ot  the  property  appointed  t>y  tlie  decedent's 
wUl  under  the  deed  of  trust  created  by  decedent's  father  is  necessarily  em- 
braced within  the  tnut  measured  by  the  life  of  Mrs.  POTter.  The  will  in  ef- 
fect provides  that  the  trust  proi)erty  be  kept  in  solldo  for  convenience  of  In- 
Testmoit.  the  Income  being  given  In  two  equal  shares,  one  to  plaintiff  and  the 
other  to  dtfendant  Mrs.  Porter,  and  each  half  of  the  principal  being  U berated 
upon  the  death  of  the  life  beneficiaries  and  disposed  of  In  the  manner  provid- 
ed In  the  paragraphs  of  the  will  above  set  forth.  The  conclusion  Is  therefore 
irresistible  that  the  Intention  of  the  testator  was  to  create  separate  trusts. 
Moreover,  this  case  cannot  well  be  distinguished  in  principle  from  Leach  r. 
Godwin,  198  'N.  X.  39.  91  N.  E.  2S8;  Scbermarhom  t.  Ootting,  131  N.  X.  48, 
28  N.  EL  960. 

[4]  We  may  now  inquire  whether  these  separate  tmsts  violate  section  XI 
of  the  Personal  Property  Law,  in  that  they  suspend  the  absolute  ownership 
of  personal  property  beyond  two  lives  in  being  at  the  date  when  the  power 
was  created  under  the  deed  of  trust  of  John  D.  Cheever  In  ISSi.  There  can 
be  DO  doubt  that.  If  a  portion  of  the  fund  to  be  held  in  trust  for  the  life  of 
Mrs.  Porter  under  the  will  consists  of  property  appointed  from  the  trust 
created  by  the  decedent's  father  in  1884,  the  trust  must  be  declared  void, 
since  she  was  not  In  being  at  that  date.  Fargo  v.  SQulers,  IM  N.  X.  260, 
259,  48  N.  E.  509.  The  will,  however,  does  not  epedflcally  provide  to  which 
beneficiary  the  pn^rty  appointed  nnder  each  power  diall  go.  nor  does  It 
apportion  the  property  appirinted  under  each  power  between  the  two  benefl- 
darles.  It  provides  that  each  beneficiary  shall  receive  the  Income  of  one-half 
the  entire  fond,  and  that  each  half  of  the  principal  thereof  shall  be  disposed 
of  In  the  manner  heretofore  stated.  It  is  not  to  be  assumed  that  the  testator 
Intended  to  defeat  his  obvioas  purpose  of  establishing  two  separate  trusts  by 
a  division  which  would  Invalidate  them.  The  shares  of  stodc  held  in  trust 
under  each  trust  deed  can  conveniently  and  readily  be  apportioned,  so  that 
the  71  shares  of  the  John  D.  Cheever  trust  will  be  embraced  In  the  trust  cre- 
ated under  the  will  for  the  b^ieflt  of  the  plaintiff,  who  was  in  esse  In  1831. 
This  would  leave  the  trust  fund  for  the  benefit  of  Mrs.  Porter  wholly  made 
np  of  the  shares  of  stock  derived  fr<Hn  Anna  D.  caieever'a  trust,  which  was 
created  In  1904,  when  Mrs.  Porter  was  In  being.  Such  an  apportionment 
would  fall  within  the  spirit  of  the  rule  adopted  In  Fargo  v.  Squlera,  supra. 

[6]  With  reEq)ect  to  the  contention  that  an  unlawful  suspension  may  result 
under  the  power  to  appoint  to  further  uses,  given  under  the  will  to  Mrs.  Por- 
ter, the  testator's  daughter,  It  Is  sufficient  to  refer  to  Hlllen  v.  Iselln,  144  N. 
X.  365.  39  N.  B.  368,  Which  is  direct  authority  for  the  proposition  that  such 
a  power  does  not  offend  the  statute  against  perpetultieB.  The  power  conferred 
nndex  the  will  upon  Mrs.  Porter  to  anwint  to  further  uses  was  clearly  valid. 
Frenr  v.  Pugsley,  9  Misc.  Eep.  316,  30  N.  X.  Supp.  149;  Thayer  v.  Rivers,  179 
Mass.  280,  289.  60  N.  E.  796  ;  4  Cruise  on  Real  Property  (Greenleafs  Ed.),  p. 
263 ;  Croote  v.  County  of  Kings,  97  K.  X.  421- 

Judgment  accordingly. 


Argued  before  CLARKE,  R  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  SCOTT,  and  PAGE,  JJ. 

W.  P.  S.  Melvin,  of  New  York  City,  for  appellant 
E.  W.  Walker,  of  New  York  City,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with  costs,  on  opinion  of 
GreentKLum,  J.  Order  filed. 
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DB  CORDOVA  T.  SANVILLB. 
(Sapreme  Court,  Appellate  DlTld(Sii,  First  D^rtment   Febmary  18,  1016.) 

1.  Pleading  ^=>S20 — MorroNs — Bnx  or  PABTiouuita — Whek  Rxquibed. 

Platntiff,  who  sued  for  money  given  by  tier  deceased  husband  to  defend- 
ant, claiming  that  it  was  a  loan,  who  In  her  amended  complaint  averred 
that  the  facts  of  the  transaction  were  unknown  to  her,  but  alleged  the 
fact  of  the  giving  and  acceptance  of  the  money,  and  that  the  deceased  was 
not  Indebted  to  defendant  at  the  time,  could  not  be  compelled  to  provide 
a  bill  of  particulars,  to  obtain  the  Information  in  which  it  would  have 
been  necessary  for  her  to  examine  the  defendant 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  S  972;  Dec.  Dig. 
^320.] 

2.  Pleading  «=»316 — Motions — Bills  of  Pabticulaes — DisciarriON  of  Cottbt. 

A  motion  for  a  bill  of  particulars  is  addressed  to  the  sound  discretion 
of  the  court,  which  should  be  exercised  with  due  regard  to  the  drcum- 
Btances  of  the  particular  case. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  {  951;  Dec.  Dig. 
«=»316.] 

Appeal  from  Special  Term,  New  York  County. 

ActiOTi  by  Evelyn  Dc  Cordova,  executrix  and  trustee  under  the  last 
will  of  Varona  De  Cordova,  deceased,  gainst  Artiiur  J.  Sanville. 
From  an  order  granting  unconditionally  defendant's  motion  for  bill 
of  imticulars,  plaintiff  appeals.   Modified  and  affirmed. 

Argued  before  CLARKE.  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  SCOTT,  and  PAGE,  JJ. 

M.  L.  Heide,  of  New  York  City,  for  appellant. 

Otto  C.  Sfflnmerich,  of  New  York  City,  for  respondent 

SCOTT,  J.  This  is  an  action  by  an  executrix  to  recover  the  sum 
of  $5,000,  alleged  to  have  been  loaned  to  defendant  by  the  testator  in 
his  lifetime.  The  case  has  already  been  through  this  court  on  appeal 
from  an  order  overruling  a  demurrer  to  the  complaint.  165  App.  Div. 
128,  150  N.  Y.  Supp.  709.  As  the  complaint  then  stood  the  plaintiff 
merely  alleged,  in  addition  to  the  f  (Hmal  matters,  that  decedent  in  his 
lifetime  gave  to  defendant  the  sum  of  $5,000,  and  that  said  testator 
did  not  at  that  time  owe  defendant  any  money,  and  was  not  indebted 
to  defendant  in  any  sum.  Her  theory  was  that  these  facts,  if  estab- 
lished, raised  a  presumption  that  the  money  was  given  as  a  loan,  with 
an  implied  promise  on  defendant's  part  to  repay  it.  In  this  she  re- 
lied upon  Nay  v.  Curley,  113  N,  Y.  575,  21  N.  E.  698.  The  Court  of 
Appeals,  reversing  this  court  upon  the  dissenting  opinion  here  of 
Presiding  Justice  Ingraham,  held  that  the  complaint  as  then  drawn 
was  insiradent  because  the  facts  alleged,  as  above  stated,  were  merely 
evidentiary,  and  that  ,it  was  essential  that  the  complaint  should  allege 
the  ultimate  fact  that  the  money  was  given  as  a  loan,  and  that  defend- 
ant promised  to  repay  it  214  N.  Y.  662,  108  N.  E.  1092. 

The  plaintiff  has  now  amended  her  complaint  by  inserting  the  nec- 
essary allegations,  but  it  is  evident  that  she  still  relies  upon  proving  the 
fact  of  a  loan  and  a  promise  to  repay,  by  establishing  the  evidentiary 

■       ■  ^  ■   ■       ■!  ■      ■        I  H-#|»^>J-  II  — 
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facts  of  a  delivery  to  defendant  of  the  sum  of  $5,000  (which  is  ad- 
mitted), and  that  the  decedent  was  not  then  indebted  to  the  defend- 
ant. In  this  ccmdition  of  the  pleadings  plaintiff  has  been  called  upon 
to  furnish  a  very  detailed  bill  of  particulars  concerning  matters  as  to 
which  she  swears  she  has  no  knowledge,  and  which,  upon  her  theory  of 
the  case,  she  will  not  be  called  upon  to  prove,  otherwise  than  by  proving 
that  at  the  time  the  money  was  given  her  decedent  was  not  indebted 
to  defendant. 

[1,  2]  As  to  all  the  matters  referred  to  in  the  order  for  a  bill  of 
particulars  the  defendant  necessarily  has  knowledge,  and  if  plaintiff  is 
to  comply  with  the  order  it  will  be  necessary  to  examine  defendant  to 
ascertain  the  facts.  For  such  an  examination  there  is  ample  authority. 
Hill  V.  Bloomingdale,  136  App.  Div.  651,  121  N.  Y.  Supp.  370;  Pring 
V.  Thorp,  168  App.  Div.  887,  152  N.  Y.  Supp.  469;  Chittenden  v.  San 
Domingo  Improvement  Co.,  132  App.  Div.  169,  116  N.  Y.  Supp.  829. 
It  is  entirely  credible  that  plaintiff  ^ould  be  without  personal  knowl- 
edge of  the  transaction  between  her  decedent  and  the  defendant,  and 
all  or  nearly  all  of  the  matters  sought  to  be  inquired  about  will  be  im- 
material, so  far  as  her  part  of  the  case  is  concerned,  if  she  can  bring 
the  case  within  the  rule  laid  down  in  Nay  v.  Curley,  supra.  A  mo- 
tion for  a  bill  of  particulars  is  addressed  to  the  sound  discretion  of 
the  court,  and  ^t  discretion  should  be  exercised  with  due  regard  to 
the  circumstances  of  the  particular  case  in  which  the  motion  is  made, 
and  where  necessary  such  conditions  should  attach  as  will  prevent  the 
turning  of  what  was  intended  to  be  a  beneficial  remedy  into  an  en- 
gine of  of^ression.  It  would  result  in  a  ridiculous  circumlocution  to 
provide  that  plaintiff  should  examine  defendant,  in  order  that  she 
might  inform  him  what  his  examination  had  disclosed  to  her. 

The  order  appealed  from  will  be  modified,  by  providing  that,  if 
plaintiff  has  no  present  knowledge  as  to  any  of  the  matters  as  to  which 
she  is  required  to  give  particulars,  she  shall  so  state  under  oath,  and 
that  such  statement  shall  serve  in  place  of  an  answer  as  to  those  mat- 
ters concerning  which  she  so  makes  oath.  As  so  modified,  the  order 
appealed  from  will  be  affirmed. 

Order  modified,  as  directed  in  opinion,  and,  as  modified,  affirmed, 
without  costs.   All  concur. 


a6d  Apih  DlT.  910) 

KAOBLBU.0HBB  T.  EBIB  R.  CX>.  et  aL 

(Supreme  Court,  Appellate  Divislasi.  Foarth  Department:   May,  1816.) 

fiAiLftOADS  «=»411— Annuu  on  TaAOKs— DBransi— AaEsnani!  to  llAinTAin 

asiat  one  railroad  company  had  agreed  to  maintain  the  fences  along 
the  light  ot  way  of  another  rallioad  company  did  not  relieve  tba  latter 
from  Uablll^  for  a  cow  whlcb  was  killed  on  Its  trades  by  Its  car. 

[Ed.  Note.— For  other  cases,  see  Ballioada,  Cent  Dig.  ||  1409-1460 ; 

Dec.  Dig.  €=9411.1 
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Appeal  from  Erie  County  Court 

Action  by  John  Kagelmacher  against  the  Erie  Railroad  Company 

and  the  International  Railway  Company.  From  judgment  for  plain- 
tiff, defendants  appeal.  Affirmed  as  to  the  International  Railway  Com- 
pany, and  reversed  and  dismissed  as  to  the  Erie  Railroad  Company. 

Leave  to  appeal  to  Court  of  Appeals  denied,  154  N.  Y.  Supp.  1128. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

Moot,  Spragu^  Brownell  &  Mart^,  of  Buffalo,  for  appellant  Erie  B.  Ca 
Gohn,  Ctaorman  &  Pranchot,  of  Niagara  B^lls,  for  appellant  International  By. 
Go.  Fred  a  Malouey,  of  Buffalo,  for  reapoadeat 

PER  CURIAM.  While  the  Erie  Railroad  Company  was  obligated 
to  maintain  a  fence,  it  was  not  liable  for  the  killing  of  die  plaintiff's 
cow,  because  it  was  not  killed  by  the  agents,  engines,  or  cars  of  the 
Erie  Company,  It  was  the  duty  of  the  International  Railway  Com- 
pany to  fence  its  tracks,  and  it  was  not  relieved  from  that  obligation 
as  to  the  plaintiff  by  any  arrangement  it  may  have  had  with  flie  Erie 
Company  respecting  the  maintenance  of  the  fences ;  and  the  cow  having 
been  killed  upon  the  tracks,  and  by  tiie  car,  of  the  International  Rail- 
way Company,  it  is  liable  therefcM-. 

Judgment  ailinned,  with  costs  as  to  the  defendant  International 
Railwav  Company.  Judgment  reversed  and  complaint  dismissed  as  to 
the  defendant  Erie  Railroad  Company,  with  costs,  including  costs  of 
this  appeaL 

(93  Misc.  Rep  568)  ' 

In  n  d^BMBNT,  State  BxdM  Oom'r. 

(Supreme  Conrt,  Spedal  Term,  Herkimer  County.  March  2L,  190&} 

1.  InroxioATiNa  Lxquobs  ^=>e^—TAX  CBSTmoATB — CovrsEiiT  or  Dweexiro 

OWNEBB — EbBOB  in  NUMBBB — ErTEOT. 

Liquor  Tax  Law  <LawB  1896,  c.  112)  S  17,  subd.  8,  provides  tMt  the  con- 
sent of  two-thirds  of  the  owners  of  dwellings,  whose  nearest- entrances 
are  within  200  feet  of  the  saloon  entrance,  shall  be  fllfed  with  the  state- 
ment made  for  a  liquor  tax  certificate.  Respondent  asserted  in  snch  state- 
ment that  there  were  12  dwelling  buildings  within  such  distance,  when 
in  fact  there  were  but  10.  Held,  that  such  error  was  not  ground  for 
the  revocation  of  the  certificate,  where  two-thirds  of  the  consents  of  the 
owners  of  the  10  buildings  were  valid. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Cent  Dig.  1  66; 
Dec.  Dig.  «=»66.] 

2.  Intoxicating  Liquobs  €=>66 — Tax  CEBnncATE — ^Dweli.xno  Ownibs'  Coh- 

SBNT — ^EqUITABU  TnXB — SumoiBKOT. 

Where  the  consents  ot  two-thirds  of  the  10  dwelling  own«a  bududed  3 
cwisents  by  owners  of  the  equitable  title  under  ccmtracta  of  purchase,  the 
two-thirds  consent  was  sufficient,  elnce  such  equitable  title,  with  the  legal 
title  held  in  trust  by  the  vendor  for  the  vendee's  benefit.  Is  a  sufflclei>t 
ownership  under  snch  section  of  the  Uquor  Tax  Law. 

[Ed.  Note.— For  other  cases,  see  Inttnlcatlng  JUqncns,  Ceat,  Dig.  f 
Dec  Dig.  «=a66.] 

Application  by  Maynard  H.  Clement,  State  Commissioner  of  Excise, 
for  revocation  of  a  liquor  tax  certificate  issued  to  Antonio  D.  Am- 
brosia.   Application  denied. 

«=9For  oUi«r  CMM  ■••  Mum  toplo  a  KBT-NUHBBR  lo  all  Kfljr-Naiiibered  mgmU  A  Induai 
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T&bi  Is  an  apiMcatloii  the  rtate  commisdtmer  tit  endse  for  an  order  re- 
Toking  and  caacelUif  a  liquor  tax  certlflcate  Qp<ni  tbe  groond  that  ttae  bolder 
of  the  certlflcate  made  a  nusrepresentatlon  In  the  statement  made  for  tbe  same 
In  that  he  alleged  that  there  were  12  bi^ldhigs  occnpled  exclusively  for 
dwelUngs  each  of  whose  near^  entrance  to  the  premises  In  which  traffic  In 
liquor  was  to  be  carried  on  was  within  200  feet  measured  In  a  straight  line 
from  the  said  premises  In  which  traffic  In  Uquor  was  to  be  carried  on,  where- 
as there  were  only  10  such  buildings,  and  on  tbe  further  ground  that  3  of  the 
7  persons  who  gave  consents  held  their  houses  and  lots  under  contracts  for 
the  purchase  of  the  same,  and  did  not  hold  the  legal  title  to  tike  same,  and 
hence  were  not  the  owners  of  tbe  buildings,  within  the  meaning  of  snbdt- 
Tlslon  8  of  section  17  of  Hie  liquor  Tax  Law.  Laws  1896,  c  112,  as  amended. 

The  application  was  originally  made  to  the  Herblmor  Special  Term,  and,  an 
answer  having  been  interposed  by  tbe  respondent,  tbe  court  appointed  a 
referee  to  take  the  evidence.  Tbe  matter  now  comes  before  the  court  upon 
the  original  petition,  the  answer,  and  the  evidence  taken  bj  the  referee. 

Arthur  H.  Smith,  of  Shortsville,  ior  petitioner. 
James  H.  Greene,  of  Herkimer,  for  respondent. 

DE  ANGELIS,  J.  [1]  I  think  that  the  error  made  by  the  holder  of 
the  certificate,  in  his  statement  that  there  were  12  buildings,  instead  of 
10  buildings,  within  the  200-foot  space,  is  immaterial,  if  the  consents 
of  the  owners  of  two- thirds  of  the  10  buildings  are  valid;  in  other 
words,  if  the  consents  of  the  owners  of  7  such  buildings  are  valid. 
This  narrows  the  controversy  down  to  the  question  whether  or  not 
persons  in  possession  of  tiieir  houses  and  lots  tmder  contracts  for  the 
purchase  of  the  same  are  owners  thereof  wi^n  the  meaning  of  the 
Liquor  Tax  Law. 

[2]  The  petitioner  insists  that  "owner,"  as  used  in  the  statute, 
means,  and  was  intended  to  mean,  "owner  in  fee,"  or  person  holding 
the  absolute  legal  title  to  the  building.  The  petitioner  cites  Matter 
of  Sherry  v.  Van  Ausdall,  25  Misc.  Rep.  361,  55  N.  Y.  Supp.  421, 
and  Matter  of  Selig  v.  Buckley,  not  reported,  but  said  to  be  a  decision 
of  the  Kings  County  Special  Term  held  by  Garrettson,  J.,  in  April, 
1903.  The  Van  Ausdall  Case  sin^)ly  holds  that  a  lessee  of  a  building 
is  not  its  owner.  The  Buckley  Case  is  distinguishable  from  the  case 
at  bar.  There  were  peculiar  provisions  in  the  contract  of  sale  in  that 
case  which  do  not  appear  in  tiiis  case.  There  the  court  had  imder 
consideration  subdivision  6  of  the  Liquor  Tax  Law  requiring  the  con- 
sent in  writing  of  the  owner  of  the  "premises"  on  which  traffic  in 
liquor  was  to  be  carried  on.  Hie  term  "premises"  includes  land  and 
buildings. 

Subdivision  8  of  section  17  by  implication  does  not  require  that  the 
ownership  should  be  in  fee,  for  the  reason  that  the  same  only  re- 
quires the  consent  of  the  owner  of  the  building,  who  may  have  no 
title  to  the  land,  but  simply  the  right  to  maintain  the  buildbig  on  the 
land  and  the  right  to  remove  the  same.  Under  a  contract  for  tiie 
purchase  of  lands,  while  the  legal  title  remains  in  the  vendor,  the  eq- 
uitable title  is  in  the  vendee.  The  vendor  holds  the  legal  title  in 
trust,  for  the  benefit  of  the  vendee. 

The  Court  of  Appeals  has  held  that  the  vendee  in  such  a  case  may 
fairly  be  described  as  the  "owner"  of  the  premises.  Pelton  v.  West- 
chester Fire  Insurance  Company,  77  N.  Y.  605.  This  was  an  action 
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upon  a  fire  insurance  policy,  where  the  policy  contained  the  provision 
"that,  if  the  interest  of  the  assured  was  any  other  than  the  entire  un- 
conditional and  sole  ownership  of  the"  premises,  it  must  be  so  repre- 
sented to  said  company,  or  "that  the  said  policy  should  be  void."  Judge 
Danfoith  in  that  case  quoted  from  the  language  of  Lord  Etdon,  re- 
ferring to  the  interest  of  the  vendee  in  a  similar  contract,  as  follows: 

"If  tbe  party  by  tbe  contract  has  become  In  equity  the  owner  ot  the  premises 
Uiey  are  his  to  all  Intents  and  purposes ;  they  are  vendible  as  his,  duiEgeable 
as  his,  capable  of  being  incumbered  as  his;  they  may  be  devised  as  Ills; 
they  may  be  assets ;  and  they  would  descend  to  his  heirs." 

It  may  be  objected  that,  if  the  vendor  should  regain  possession  of 
the  prenuses  by  foreclosure  or  ejectment,  the  annoyance  of  a  saloon 
might  be  imposed  on  him  witiiout  his  cmsent  But  it  may  be  an- 
swered that  in  selling  the  premises  he  took  that  chance.  The  owner 
can  give  such  consent,  wimout  the  building  is  under  a  long  lease  to 
a  tenant,  as  stated  in  the  Van  Ausdall  Case.  'Hiis  mig^t  be  a  great 
embarrassment  to  the  tenant. 

Again,  if  the  vendor  had  given  a  deed  and  taken  back  a  purchase- 
money  mortgage  for  the  full  consideration,  concededly  the  grantee 
under  the  deed  would  have  a  right  to  give  the  consent,  and  tiien,  if 
the  grantor  had  to  take  back  the  premises  by  foreclosure  or  otherwise, 
he  would  be  embarrassed  in  tiie  same  manno'  as  one  who  had  taken 
back  the  premises  as  vendor  under  a  contract  for  the  sale  of  the  prem- 
ises.   I  think  these  vendees  are  fairly  to  be  considered  owners. 

Application  denied,  with  costs  and  disbursements. 


(03  Mlac.  Beik  S22)  . 

HERSCHKOWIIS  et  al.  t.  MUTUAL  U7D  INS.  00.  03B*  NBW  TOBK. 

(Supreme  Court,  Appellate  Term,  First  Department.    February  23,  191&) 

L'Inbubancb  ^=^646,  668 — Suicide — ^Pbesumption — Qtjbbtiow  fob  Jitbt. 

The  law  indulges  in  the  presumption  that  a  person  will  not  take  his 
own  life,  and  where  the  facts  are  as  consistent  with  death  from  negli- 
gence, accident,  or  homicide,  as  by  suicide,  the  presumption  is  against 
suicide;  and  evidence  that  lusnred,  whose  policy  excepted  suicide,  was 
found  in  his  bedroom  about  6  o'clock  in  the  morning,  either  dying  or  ac- 
tually dead,  and  that  his  death  was  caused  by  lilumlnatlng  gas  asphyxi- 
ation, without  evldenoe  as  to  bow  the  gas  escaped,  or  as  to  any  (drcom- 
stance  tending  to  show  any  Intent  to  OMnmit  suicide,  was  mit  suffldeut 
to  overcome  the  presumption  and  raise  a  question  of  fact  for  the  Jnry. 
so  that  the  trial  Justice  was  required  to  direct  a  verdict  against  tbe  in- 
surer. 

[Ed.  Note.' — For  other  cases,  see  Insurance,  Cent.  Dig.  {|  1655,  1556, 
I&IS-IWS,  1782-1770;   Dec  Dig.  «=9646,  668.] 

2.  iNSUBAifox  «=»6S9— Acnon  on  Pouct — ^Detbnse  of  Suicids — ^Evidgztcs. 

In  an  action  on  a  life  Insurance  policy,  defended  on  the  ground  that 
the  insured  bad  committed  suicide,  where  it  appeared  that  a  witness  who 
had  loaned  deceased  money  had  been  to  Insured's  apartment  and  had 
received  a  letter  from  insui-ed,  the  exclusion  of  his  testimony  as  to  tbe 
contents  of  the  letter,  which  might  have  shown  an  intent  on  the  part  of 
the  insured  to  take  his  life,  was  error. 

[Ed.  Mote.— For  other  cases,  see  Insurance,  Cent  Dig.  U  1^1-1683; 
Dec.  Dig.  4S9659.] 

«=»Por  otber  cases  bm  nme  topic  *  KBT-HOMBBR  In  «U  K«r-Haiatored  Dloerts  a  ladem 


Sup.  Ct) 


HBRSOHKOWITZ  V.  MUTUAL  LIFH  INS.  OO. 


437 


S.  IRBUBANCE  «=S>65&— DEFBNSB  OF  SUZOIDB— BTIDKITCE. 

In  such  action,  evidence  for  defendant  that  an  Inspector  from  the 
gas  company  had  examlDed  the  gas  fixtures  the  same  afternoon  and  had 
found  them  In  good  condition  was  admissible,  over  the  objection  that  to 
lay  a  proper  foundation  defendant  mnst  prove  that  no  one  having  access 
to  insured's  apartment  that  day  had  changed  the  fixtures. 

[Ed.  Note.— For  other  cases,  see  Insorance.  Cent.  Dig.  gS  1691-1693; 
Dec  Dig.  «»659.1 

4.  Evidence  €=»67 — Pbesumption — Cowtiktjakcb  of  Condition. 

It  was  a  fair  presnmptlon  that,  If  gas  flxtores  were  imperfect  In  the 
morning,  they  would  remain  In  such  condition  until  the  gas  company's  In- 
spector came  in  the  afternoon. 

[Ed.  Note.— For  other  cases,  see  Bvldenoe,  Cent  Dig.  H  87,  88,  108; 
Dec.  Dig.  4=967 J 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Betty  Herschkowitz  and  others,  by  their  guardian  ad 
litem,  Betty  Herschkowitz,  against  the  Muttial  Life  Insurance  Com- 
pany of  New  York.  From  a  judgment  in  favor  of  the  plaintiffs,  and 
against  ihc  defendant,  defendant  appeals.  Reversed. 

Argued  February  term.  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Frederick  L.  Allen,  of  New  York  City  (Murray  Downs,  of  New 
York  City,  of  counsel),  for  appellant. 

Joseph  P.  Segal,  of  New  York  City  (I.  Gainsburg,  of  New  York  City, 
of  counsel),  for  respondents. 

IXHMAN,  J.  The  plaintiffs  have  obtained  a  judgment  upon  a 
policy  insuring  the  life  of  Benjamin  Herschkowitz.  The  defendant 
set  up  in  its  answer  that  Herschkowitz  committed  suicide. 

[1]  The  evidence  in  the  case  shows  only  that  the  deceased  was 
found  in  his  bedroom  about  6  o'clock  in  the  morning,  either  dying  or 
actually  dead,  and  that  his  death  was  caused  by  asphyxiation  from 
illuminating  gas.  There  is  no  testimony  as  to  how  the  illuminating 
gas  escaped,  nor  as  to  any  other  surrounding  circumstances  which 
might  tend  to  show  any  intent  on  the  part  of  the  deceased  to  take  his 
life.  "The  law  indulges  in  the  presumption  that  a  person  will  not  take 
his  own  life,  and  where  the  facts  and  circumstances  are  as  consistent 
with  death  from  negligence,  by  accident  or  homicide,  as  by  suicide, 
the  presumption  is  against  suicide."  White  v.  Prudential  Insurance 
Company,  120  App.  Div.  260,  105  N.  Y.  Supp.  87,  and  cases  there 
cited.  It  seems  to  me  tliat  the  evidence  actually  admitted  is  totally  in- 
sufficient to  overcome  the  presumption,  and  raised  no  question  of 
fact  for  the  jury,  and  the  trial  justice  was  bound  to  direct  a  verdict. 

[2]  The  trial  justice  erred,  however,  I  think,  in  the  exclusion  of 
certain  evidence  by  which  the  defendant  attempted  to  overcome  the 
presumption.  It  appears  that  one  Matis  Harris  had  loaned  to  die  de- 
ceased a  considerable  sum  of  money.  Harris  testified  without  objec- 
tion that  he  went  to  the  apartment  at  9  o'clock  in  the  morning  and  that 
he  had  received  from  the  deceased  a  letter.  He  further  testifted  that 
the  widow  had  taken  away  the  letter  from  him  at  the  cemetery.  Hie 
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witness  was  not  permitted  to  give  oral  testimony  as  to  the  contents  o£ 
this  letter,  apparently  upon  the  ground  that  the  letter  was  the  best 
evidence.  Obviously  this  objection  would  be  of  no  force  if  the  plain- 
tiff had  received  notice  to  produce.  In  this  case  none  was  served, 
but  the  plaintiff's  counsel  at  tfie  trial  stated:  "Irrespective  of  that, 
if  we  had  any  such  letter,  we  would  produce  it ;  but  we  have  none." 
The  defendant  thereby  waived  this  objection,  and  upon  this  appeal 
does  not  seek  to  sustain  the  ruling  on  this  ground,  but  urges  that  there 
is  no  competent  proof  that  the  letter  was  sent  by  the  deceased  or  in 
his  handwriting. 

Aside  from  the  fact  that  no  such  objection  was  properly  raised  at 
the  trial,  Harris  was  permitted  to  testify  that  he  had  received  the  let- 
ter from  the  deceased,  and  another  witness,  who  knew  the  deceased's 
handwriting,  was  not  permitted  to  testify  that  the  letter  was  in  hh 
handwriting.  If  the  witness  had  been  permitted  to  testify  as  to  the 
contents  of  this  letter,  it  might  have  shown  an  intent  on  the  part  of 
the  writer  to  take  his  life,  and  tiiereby  have  raised  a  question  of  fact 
for  the  jury. 

[3,  4]  The  defendant  also  attempted  to  prove  by  an  inspector  from 
the  gas  company  that  he  examined  the  gas  fixtures  the  same  afternoon 
and  found  them  in  good  condition.  This  evidence  was  excluded  on 
the  ground  that  to  lay  a  proper  foundation  tiie  defendant  must  prove 
that  none  of  tiie  people  having  access  to  the  apartment  that  day  had 
changed  the  condition  of  the  fixtures.  It  seems  to  me  that  this  ruling 
was  too  strict.  It  is  a  fair  presumption  that,  if  the  fixtures  were 
imperfect  in  the  morning,  they  would  remain  in  that  condition  until 
the  inspector  came  there  in  the  afternoon. 

Judgment  should  therefore  be  reversed,  and  new  trial  ordered,  wiUi 
costs  to  appellant  to  abide  the  event  All  concur. 


(Supreme  Court,  Appellate  DItIsIod,  First  Department   February  18,  1916.) 

1.  Libel  and  Sijindbb  <^»6 — Actions — Ijbeloos  Psb  Se. 

Any  matter  published  concerning  a  person,  whlcb  bolds  him  op  to  re- 
proach, scorn,  or  ridicule,  or  Imputes  to  him  bad  actions  or  vtdous  prin- 
ciples, diminishes  his  respectability,  and  hence  Is  actionable  per  se. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  IS  3^16; 
Dec.  Dig.  ®=»6.] 

2.  Libel  and  Slandbb  €=986 — Actions — Complaint. 

A  complaint  stating  that  defendant  maliciously  composed  and  pubUsbed 
an  article  reciting  that  plaintiff  missed  a  diamcHid  ring,  that  a  nurse  girl 
employed  by  plaintiff  was  forced  into  a  confession  and  incarcerated,  but 
that,  though  the  following  day  the  plaintiff  found  the  ring  where  she  Md 
placed  it,  the  girl  had  not  been  released,  does  not  state  a  cause  of  acv 
tlon  for  libel ;  the  article  not  showing  that  plaintiff  made  the  ciiarge 
against  the  nurse  girl,  or  forced  the  confession. 

[Ed.  Note.— For  otiier  cases,  see  Idbei  and  Slander,  Cent  Dig.  U  200- 
208 ;  Dec  Dig.  «=»86.]  
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Appeal  from  Special  Term,  New  York  County. 

Action  by  Esther  N.  Gracy  against  the  Sun  Printing  &  Publishing 
Association.  From  an  interlocutory  judgment  overruling  demurrer  to 
the  complaint,  defendant  appeals.  Judgment  reversed,  and  demurrer 
sustained,  with  leave  to  plaintiff  to  file  an  amended  complaint. 

Argued  before  CLARKE,  P.  T.,  and  McLAUGHUN,  LAUGHLIN, 
SCOTT,  and  PAGE,  JJ. 

James  N.  Beck,  of  New  York  City,  for  appellant. 

Bradford  Butler,  of  New  York  City,  for  respondent 

PAGE,  J.  The  complaint  states  that  the  defendant  maliciously  com- 
posed and  published  concerning  the  plaintiff  in  the  Evening  Sun  Hie 
following  article : 

*anDoceDt  Girl  H6ld  In  Jail— BCootdalr  Society  Women  Lead  FIgbt  tor  Belease. 

"Several  prominent  sodety  women  of  Montdair,  stirred  by  continued  con- 
finement of  12  year  <dd  Bactael  AnderSMi  In  the  Newark  Jail  after  the  cbai^ 
OD  which  she  was  arrested  had  been  disproved,  Institnted  action  to-day  to 
bring  about  her  release,  and  to  further  an  Investigation  into  certain  rumors 
as  to  the  strange  manner  In  which  the  girl  was  forced  into  a  confession. 

"Rachel  was  a  nurse  girl  employed  by  Mrs.  Leonard  E.  Gracy;  wife  of  a 
wealthy  Manhattan  business  man  who  has  a  beautiful  home  at  63  Brookfield 
road,  Montdtalr.  ILast  BMday  Mrs.  Gracy  missed  a  diamond  ring  valued  at 
(1,000.  On  Tuesday,  following  her  confession  that  she  had  stolen  the  ring, 
the  gill  was  arrested  and  brought  before  Recorder  Tost,  who  sent  her  to 
the  Kewark  Jail.  The  next  day  Mrs.  Gracy  found  the  ring  In  a  place  where 
die  had  pnt  It  and  bad  forgotten  about  it 

"When  first  accused  of  the  th^  the  young  girl  denied  any  knowledge  of  It 
lAter  she  said  she  had  taken  it  and  given  It  to  a  little  Italian  girL  She 
dianged  tills  story  afterward,  saying  tliat  she  had  given  it  to  her  mother,  and 
when  this  was  disproved  said  that  she  had  lost  it 

"Several  of  the  most  prominent  society  women  of  MoUtclalr  were  wrought 
up  by  stories  of  the  manner  in  which  the  girl  Is  alleged  to  have  been  Intimidat- 
ed Into  the  confession  that  brought  about  her  arrest.  A  delegation  headed  by 
Mrs.  Hettle  H.  Patterson,  president  of  the  Altruist  Society,  went  to  Newark 
to  engage  the  services  of  Attorney  Frank  M.  McDermott,  who  was  instructed 
to  bring  about  the  nurse  girl's  release  and  to  institute  such  other  proceed- 
ings as  might  seem  advisable. 

"The  police  say  they  have  not  received  official  notlflcatton  that  the  property 
has  been  recovered. " 

The  complaint  then  alleges  that  the  statements  in  the  article  that 
"the  next  day  Mrs.  Gracy  (meaning  plaintiif)  found  the  ring  in  a  place 
where  she  had  put  it  and  had  forgotten  about  it,*'  and  "the  charge  on 
which  she  (meaning  Rachel  Anderson)  was  arrested  had  been  dis- 
proved," are  wholly  false,  and  plaintiff  has  been  thereby  injured  in 
her  reputation,  and  persons  have  declined  to  associate  or  deal  with 
her,  and  have  sent  her  scurrilous  communications,  all  to  her  damage 
in  $10,000.  The  defendant  has  demurred  to  the  complaint,  on  ^e 
ground  that  it  does  not  stete  facts  sufficient  to  constitute  a  cause  of 
action,  which  demurrer  was  overruled  at  Special  Term. 

[1, 2]  It  is  well  setded  that  any  matter  published  concerning  a  per- 
son, which  holds  him  up  to  reproach,  scorn,  or  ridicule,  or  imputes  to 
him  bad  actions  or  vicious  principles,  diminishes  his  respectability,  and 
hence  his  comfort  and  enjoyment  in  the  community,  and  is  actionable 
per  se.   Morrison  v.  Smith,  177  N.  Y.  366^  69  N.  E.  725;  Snyder 


440 


1S7  NEW  YORK  BUPPLBMBNT 


(Sup.Ct. 


V.  N.  Y.  Press  Co.,  137  App.  Div.  291,  121  N.  Y.  Supp.  944;  Triggs 
V.  Sun,  179  N.  Y.  144,  71  N.  E.  739,  66  L.  R.  A.  612,  103  Am.  St.  Rep. 
841,  1  Ann.  Cas.  326.  Had  this  article  stated  that  the  plaintiif  forced 
a  confession  from  the  nurse  girl  and  made  the  charge  on  which  she 
was  arrested  and  confined,  then  the  false  statement  would  be  libelous 
per  se  that  the  plaintiff  had  the  next  day  found  die  ring  where  she 
had  put  it  and  forgotten  about  it,  and  that  the  charge  had  beoi  dis- 
proved, but  nevertheless  the  girl  was  still  held  in  jail.  The  article  does 
not  state  who  made  the  charge,  nor  who  obtained  the  confession ;  un- 
less this  is  shown  by  innuendo  to  have  been  written  of  the  plaintiff, 
she  has  no  right  of  action. 

The  interlocutory  judgment  is  reversed,  with  costs,  and  the  donurrer 
sustained,  with  costs,  with  leave,  however,  to  the  plaintiff  to  serve  an 
amended  complaint  within  10  days  from  service  of  a  copy  of  the  order 
to  be  entered  hereon  together  with  notice  of  entry.  In  default  of  the 
service  of  an  amended  complaint,  defendant  may  oiter  final  ju^ment 
dismissing  the  complaint,  widi  costs.  Order  filed.  All  concur. 


VNTTED  STATBS  PRINTING  ft  LITHOGBAPH  CO.  T.  POWBRS  et  at 

(Snpreme  Court,  Appellate  Division,  First  Department    February  18,  1916.) 

PuADiNQ  $=9367 — Motion  to  Make  Mobe  Definite  and  Cebtain— Bill  or 
Pabtioulabs. 

A  blU  of  particulars  la  not  part  of  the  pleadings,  and  It  cannot  enlarge  a 
cause  of  action  or  perfect  an  Imperfect  pleading,  and  therefore,  where  tbe 
complaint  was  defective,  because  It  only  alleged  a  legal  conclusion  as  to  the 
effect  of  various  agreements  when  read  together,  without  specifying  by 
letter  or  substance  the  tenor  of  such  agreements,  a  motion  to  make  the 
pleading  more  d^nlte  and  certain  must  be  granted,  and  cannot  be  de- 
nied because  the  agreements  were  set  out  In  a  bill  of  particulars. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Oent  Dig.  U  64, 1173-U93; 
Dec  Dig.  «=>367.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  United  States  Printing  &  Lithograph  Company  against 
Patrick  A.  Powers  and  others.  From  an  order  denying  the  motion  to 
make  the  complaint  more  definite  and  certain,  the  named  defendant 
appeals.   Order  reversed,  and  motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN.  LAUGHUN, 
SCOTT,  and  PAGE,  JJ. 

Samuel  F.  Moran,  of  New  York  City,  for  appellant 
Ernest  E.  Wheeler,  of  New  York  City,  for  respondent 

SCOTT,  J.  The  defendant  appellant  Powers  is  sued  as  guarantor 
of  the  indebtedness  of  a  corporation  known  as  "Warner's  Features. 
Inc.,"  to  plaintiff.  The  allegations  of  the  complaint  so  charging  him 

read  as  follows : 

"Fifth.  That  it  was  on  or  about  the  26th  day  of  August,  1913,  by  various 
agreements  in  writing,  dated  the  26tb  day  of  August,  1913,  agreed  between 
the  plaintiff,  said  Warner's  Features,  Inc.,  and  the  defendants  above  named, 
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that  the  plaintiff  should  ton  a  period  of  three  years  have  the  option  of  doing 
all  the  lithographic  work  ot  said  Warner's  Features,  Inc.,  and  that  the  plain- 
tiff should  lend  to  Warner's  Features,  Inc.,  the  sum  of  twenty-five  thousand 
dollars  (f2S,000)  and  that  the  defendants  should  guarantee  to  Uie  plaintiff, 
and  the  defendants  did  guarantee  to  the  plaintiff,  the  payment  of  any  and  all 
Indebtedness  of  Warner's  Features,  Inc.,  to  the  plaintiff,  granting  to  the  plain- 
tiff the  privilege  of  extending  such  indebtedness  frcnn  time  to  time  as  it 
might  see  fit,  and  to  taUi^  or  surrenderii^  security  therefw." 

It  is  this  paragraph  which  appellant  seeks  to  have  made  more  defi- 
nite and  certain  "by  setting  forth  in  full,  or  by  annexing  to  the  com- 
plaint as  exhibits,  the  alleged  agreements  of  August  26,  1913,"  referred 
to  in  the  above  paragraph.  It  is  obvious  at  a  glance  that  the  paragraph 
as  framed  is  indefinite  and  uncertain,  for  it  sets  forth  "various  agree- 
ments in  writing,"  which  may  mean  any  number  from  two  toward, 
and  in  stating  the  obligation  said  to  have  been  assumed  by  appellant 
it  gives  the  pleader's  conclusion  as  to  the  result  of  all  these  "various" 
agreements  taken  together,  without  alleging  specifically  the  substance 
of  any  one  of  them.  This  amounts  to  pleading  the  plaintifFs  conclu- 
sion as  to  the  legal  effect  of  an  indefinite  number  of  contracts  of  no 
<Mie  of  which  is  either  the  form  or  substance  given.  This  presents 
nothing  to  which  appellant  can  plead.  If  nothing  else  appeared,  we 
should  have  no  doubt  that  the  motion  should  have  been  granted. 

In  answer  to  the  motion  the  plaintiff  voluntarily  served  a  verified 
bill  of  particulars  setting  forth  in  full  three  agreements  which  it  states 
to  be  the  agreements  referred  to  in  the  fifth  paragraph  of  the  complaint 
This  suggests  the  question  whether  or  not  the  indefiniteness  of  the  com- 
plaint is  cured  by  the  specifications  furnished  by  the  bill  of  particulars. 
The  question  when  a  pleading  should  be  made  more  definite  and  cer- 
tain, and  when  a  bill  of  particulars  will  serve  to  cure  an  apparent  in- 
definiteness or  obscuri^,  has  been  much  mooted,  and  it  cannot  be  said 
that  the  decisions  upon  the  point  are  at  all  harmonious.  That  there 
is  a  distinction,  however,  is  well  settled.  Dumar  v.  Witherbee,  88 
App.  Div.  181,  84  N.  Y.  Supp.  669;  Harrington  v.  StiUman,  120  App. 
Div.  659,  105  N.  Y.  Supp.  75.  In  Pigone  v.  Lauria,  115  App.  Div.  286, 
100  N.  Y.  Supp.  976,  this  court  said: 

"Where  the  allegation  in  relation  to  a  written  Instrument  is  Indefinite  in 
falling  to  state  its  date,  or  as  to  a  fact  in  relation  to  the  Instrument  itself 
upon  which  its  validity  or  effect  may  depend,  to  enable  the  defendant  to  plead 
such  a  defense  as  the  statute  of  frauds  and  statute  of  limitations,  or  to  demur, 
the  pnq^er  remedy  Is  to  move  to  make  the  pleading  definite  in  the  portlciilani 
In  whidi  it  Is  indefinite.  The  proper  office  of  a  bill  (tf  particulars  is  to  speci- 
fy tlie  particulars  of  the  party's  cfoim  or  defense,  either  for  the  purpose  at 
limiting  the  parly's  proof  or  preventing  surprise  upon  the  trial." 

It  is  well  settled  that  a  IhU  of  particulars  is  no  part  of  the  pleadings, 
and  that  it  cannot  enlarge  a  cause  of  acticm  or  perfect  an  imperfect 
pleading.  Dodge  v.  Weill,  158  N.  Y.  346,  53  N.  E.  33.  It  cannot  be 
pleaded  to,  and  it  will  not  serve  to  render  a  defective  pleading  immune 
from  demurrer. 

In  the  present  case  the  complaint  is  defective,-  because  in  its  fifth 
paragraph  it  alleges  only  a  legal  conclusion  as  to  the  effect  of  "va- 
rious" agreements  when  read  together,  without  specifying  in  letter  or 
substance  the  tenor  of  any  one  of  the  agreements.   Such  a  complaint 
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cannot  be  answered,  except  by  meeting  one  legal  conclusion  with  an- 
other, and  there  is  not  stated,  on  the  face  of  the  complaint,  enough  to 
enable  the  court  to  determine  which  legal  conclusion  should  be  sus- 
tained. In  my  opinion  this  is  a  typical  case  for  the  application  of  the 
remedy  of  requiring  a  complaint  to  be  made  more  definite  and  certain. 

Order  appealed  from  reversed,  with  $10  costs  and  disbursements,, 
and  motion  granted,  to  the  extent  of  requiring  plaintiff  to  amend  the 
a)mplaint  by  alleging  in  letter  or  substance  the  agreements  referred  to 
in  the  fifth  paragraph  thereof.  Order  filed.  All  concur. 


a69  App.  DlT.  907) 

PALMES  et  aL  T.  FTBUSH. 
(Supreme  Court,  Ai^llate  Division,  Fourth  Department.    May,  1915.) 

1.  Evidence  <8=>589 — SumciENaT  or  Evidence — ^Action  bt  Eiioutobs — Tes- 

timony or  Pabit. 

In  an  action  by  executors  to  recover  tiie  amount  of  a  check  given  by  a 
testatrix  to  defendant,  held,  tiat  the  ordinary  presumption  arising  from 
the  possession  of  the  diedc  by  the  executors  was  that  the  dieck  was  given 
In  payment  of  a  debt,  bat  that  sDdi  presumption  was  overoome  Iqr  the 
defendant's  admission  to  the  executors  out  of  court  that  no  debt  was  paid 
thereby.  Thereupon  another  presumption  arose  to  the  effect  that  the 
money  transmitted  by  the  check  constituted  a  loan,  but  such  presumption 
would  ordinarily  be  overcome  by  the  defendant's  contemporaneous  asser- 
tion that  it  was  a  gift,  but  that  in  this  case,  the  defendant  being  an  in- 
terested witness  and  his  credibility  being  open  to  attack,  the  court  and 
Jury  properly  took  into  consideration  his  conduct  and  actions  when  he 
made  the  statement  and  admission,  as  well  as  all  surrounding  facts  and 
drcnmstances  to  determine  whether  bis  assertion  of  a  gift  was  credible  or 
not  Being  ^scredlted,  a  verdict  or  decision  In  favor  d  the  plaintiff, 
based  upon  the  ivesnmptiMi  of  a  loan  should  be  sustained. 

IFm  other  cases,  see  Evldmce,  Cent.  Dig.  |  2438 ;  Dec.  Dig.  «ss>689.1 

2.  WrrNBRSKS  9=»1B9— Tbansaotxonb  with  Decedent — Bvzdehcb— Acrrioir  bt 

EXKCUTOBS. 

In  an  action  by  executors  for  the  proceeds  at  a  (dieck  drawn  by  testatrix 
payable  to  tlie  wder  of  defendant,  the  testimony  of  defendant's  wife  rela- 
tive to  circumstances  claimed  by  him  to  show  the  reasonableness  of  his 
contention  that  testatrix]  made  a  gift  of  the  money  to  her,  such  as  that 
testatrix  had  no  near  relative  and  left  a  large  estate,  and  had  shortly 
before  her  decease  made  gifts  to  others,  was  Improperly  excluded. 

[For  other  cases,  see  Witnesses,  Cent  Dig.  iS  629,  064,  666-669,  671-682; 
Dea  Dig.  ^1S9.] 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  William  Palmer  and  others,  as  executors,  etc.,  of  Rose  S.  Foster, 
deceased,  against  AartHi  Fybusb.    From  Judgment  tm  idalntiffs,  defendant 

appeals.  Reversed,  and  new  trial  granted. 
Ferguson  &  Mafiavern,  of  Buffalo,  for  app*»llaut. 
Gibbons  &  Pottle,  of  Buffalo,  for  respondents. 

PER  CURIAM.  On  December  2,  1913,  plaintiffs'  testatrix  drew 
her  check  upon  the  People's  Bank  of  Buffalo,  payable  to  the  order  of 
the  defendant,  for  $2,470.  The  check  was  in  the  handwriting  of  testa- 
trix and  was  found  among  her  papers  after  her  decease,  with  the  in- 
dorsement of  the  payee  and  bearing  the  bank's  notation  of  payment  on 
the  day  following  its  date.  A  check  stub,  also  in  the  handwriting  of 
testatrix,  purporting  to  relate  to  the  check  in  question,  was  also 
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found  among  her  papers.  The  contents  of  the  stub  were  not  shown 
upon  the  trial,  althot^h  it  would  seem,  if  the  contents  of  the  stub  were 
the  subject  of  conversation  between  defendant  and  the  executors,  that 
opportunity  mig-ht  have  been  afforded  to  prove  its  contents.  Suffice 
it  to  say  that  the  entry  on  the  stub  apparently  invited  investigation  by 
the  executors,  and  they  called  upon  defendant  for  an  explanation  of 
the  check.  With  some  apparent  reluctance  he  in  substance  stated  to 
them  that  when  the  check  was  given  testatrix  did  hot  owe  him  any- 
thing, thus  negativing  a  possible  presumption  that  the  instrument  was 
given  in  payment  of  a  debt  or  oUigati(Mi  of  testatrix  to  him.  It  is  upon 
such  admission  by  defendant  that  plaintiffs  base  their  right  of  recov- 
ery, they  insisting  that  the  presumption  that  the  check  was  given  for 
a  debt  having  beai  eliminated  by  defendant's  said  admission,  the  only 
other  possible  presumption  arose  that  the  check  evidenceid  a  loan 
to  defendant;  and  they  insist  that  such  admission  furnishes  ample  evi- 
dence to  sustain  their  recovery  herein.  After  making  the  aforesaid 
admission,  and  upon  the  same  occasion,  defendant  further  stated  that 
the  check  was  in  fact  delivered  to  his  wife,  Cora  A.  Fybush,  as  a 
present  from  testatrix  to  her. 

[11  Defendant  insists  that  the  entire  admission  must  be  taken,  and 
that  his  explanation  that  the  check  was  a  gift  to  his  wife  completely 
destroyed  the  effect  of  his  declaration  that  decedent  owed  him  noth- 
ing. This  would  be  so  except  for  certain  circumstances  which  cast 
suspicion  upon  such  explanation  and  which  tend  to  justify  its  rejec- 
tion. Among  such  circumstances  tending  to  negative  defendant's  state- 
ment that  the  check  represented  a  gift  to  his  wife  may  be  mentioned 
the  alienee  of  any  particular  intimacy  between  testatrix  and  the  al- 
lied donee;  the  fact  that  the  check  was  made  payable  to  the  defend- 
ant instead  of  the  donee;  no  reason  being  shown  tor  such  a  gift;  the 
fact  that  the  check  stub  in  decedent's  handwriting  was  of  a  nature  to 
awaken  the  suspicions  of  the  executors,  and  the  somewhat  peculiar 
statement  of  defendant  when  it  was  shown  to  him  that  he  did  not 
care  anything  about  the  stub;  the  apparent  want  of  frankness,  and 
reluctance  on  defendant's  part  to  make  any  explanation  of  the  check 
when  called  upon  by  the  executors ;  the  fact  that  the  check  was  drawn 
for  $2,470,  instead  of  $2,500,  or  some  other  even  amount,  as  would 
have  been  likely  if  testatrix  were  bestowing  a  gift  of  such  substantial 
proportions,  and  other  circumstances  which  might  readily  surest 
themselves.  Such  circumstances  would  appear  to  be  so  inconsistent 
with  defendant's  claim  of  a  gift  to  his  wife  as  to  permit  the  rejec- 
tion of  such  claim  unless  other  facts  and  circumstances  be  shown  in 
support  thereof. 

[2]  Upon  the  trial  defendant  offered  to  show  by  his  wife,  the  al- 
leged donee,  certain  circumstances  claimed  by  him  to  evidence  the 
reasonableness  of  the  action  of  testatrix  in  making  such  gift,  such  as 
the  fact  that  the  testatrix  had  no  relatives  nearer  than  cousins ;  that 
she  left  an  estate  of  more  than  $100,000,  and  had  within  a  year  or 
two  prior  to  her  decease  made  gifts  to  many  others,  and  other  circum- 
stances of  a  similar  character.  Under  plaintiffs'  objection  defendant 
was  denied  the  privilege  of  making  such  proofs  upon  tiie  ground  that 
the  witness  was  interested  in  the  event  and  that  a  personal  transacticm 
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with  a  deceased  person  was  involved.  We  think  such  evidence  was 
improperly  excluded.  We  do  not  think  some,  at  least*  of  Ihe  evi- 
ence  offered  involved  a  personal  transaction  with  the  deceased,  and, 
in  our  opinion,  in  view  of  the  existence  of  the  circumstances  above 

adverted  to,  tending  to  negative  defendant's  assertion  that  the  check 
represented  a  gift  to  his  wife,  the  circumstances  which  he  sought  to 
prove  became  quite  pertinent  to  issues.  We  think  the  judgment  ap- 
pealed from  should  be  reversed  and  a  new  trial  granted,  with  costs 
to  appellant  to  abide  event. 

Judgment  and  order  reversed,  and  new  trial  grantedj  with  costs  to 
appellant  to  abide  event.   All  concur. 


(93  Misc.  Rep.  501) 


(Supreme  Court,  Appellate  Term,  First  Department.   February  23,  1916J 

1.  Damages  ®=»120 — Breach  of  Cohtbact — Meabueb  of  Damages. 

The  measure  of  diimages  for  breach  of  contract  to  repair  and  maintain 
for  a  specified  period  an  elevator  is  the  sum  the  owner  was  required  to 
pay  to  another  In  excess  of  the  contract  price  to  repair  and  maintain  the 
elevator  during  the  specified  period. 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent.  Dig.  H  291-806;  Dec. 
Dig.  <S=>120.] 

2.  Damages  <fi=»123 — Breach  of  Contract — Meabubb  or  DAUAOsa 

The  meaanre  of  damages  for  breach  of  contract  to  examine,  reiialr,  and 
maintain  for  a  specified  period  an  elevator,  resulting  from  negligent  main- 
tenance of  the  elevator,  is  the  amount  necessailly  paid  for  necessary  re- 
pairs, and  that  is  not  shown  by  tlie  mere  fiict  tiiat  a  third  person  had 
given  an  estimate  for  repairs. 

[Ed.  Note.— For  other  caaes.  see  Damages,  Cent  Dig.  H  320-325;  Dec. 
Dig.  «=al23.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
Action  by  Samuel  Borchardt  against  the  Lord  Electric  Company. 
Fr(»n  a  judgment  for  plaintiff,  defendant  appeals.    Modified  and  af- 


Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Alpheus  H.  Favour,  of  New  York  City  (William  W^sworth,  of 
New  York  City,  of  counsel),  for  appellant. 
Henry  S.  Mansfield,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  plaintiff  herein  has  recovered  a  judgment  in 
the  sum  of  $807.46,  with  costs  and  interest,  for  damages  caused  by 
the  breach  of  contract  of  the  defendant.  The  issues  were  submitted 
to  the  court  without  a  jury.  The  case  presents  primarily  a  question 
of  law  as  to  the  construction  of  the  contract,  and  we  think  Uiat  the 
trial  justice  has  correctly  determined  that  questicm  in  favor  of  the 
plaintiff. 

[1]  It  seems  to  us,  however,  that  the  damages  allowed  are  exces- 
sive.   The  defendant  agreed  "to  examine,  repair,  and  maintain"  for 
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five  years  an  elevatco-  owned  by  the  plaintiff  for  the  sum  of  $400  per 
annum.  It  repudiated  its  ccmtract  two  years  after  it  was  made.  The 
plaintiff  thereafter  was  obliged  to  enter  into  a  contract  with  another 
company  for  the  three  years,  at  the  rate  of  $515  per  annum,  and  the 
trial  justice  correctly  included  in  tiie  damages  awarded  the  sum  of 
$345  for  this  excess  payment. 

[2]  The  plaintiff  aiso  showed  that  before  making  the  new  contract 
it  was  obliged  to  have  certain  repairs  made  upon  the  elevator,  and  we 
think  it  sufficiently  appears  that  these  repairs  were  necessitated  by 
the  negligent  maintenance  of  the  elevator  by  the  defendant  during  the 
two  years  in  which  its  contract  was  in  existence.  The  trial  justice 
has  found  that  the  expense  and  the  fair  value  of  these  repairs  was 
the  sum  of  $462.46.  In  order  to  prove  these  damages  the  plaintiff 
showed  that  the  American  Elevator  Company  had  given  it  an  esti- 
mate of  the  cost  of  this  work  for  the  sum  of  $570.  It  is,  however, 
not  disputed  that  the  plaintiff  did  not  accept  the  estimate,  and  there 
is  absolutely  no  evidence  that  the  estimate  was  fair  and  reasonable. 
The  defendant  thereafter  proved  that  it  had  received  an  estimate 
from  the  Otis  Elevate  Company  to  make  these  repairs  for  die  sum 
of  $462.46  and  that  the  Otis  Elevator  Company  did  some  work  in 
making  these  repairs  and  was  paid  for  such  work  the  sum  of  $293.46. 
The  assistant  superintendent  of  repairs  testified  that  the  work  covered 
by  the  bills  for  this  amount  had  been  done  under  his  direction  and  that 
the  sum  of  $293.46  is  the  reasonable  value  for  that  work.  There  is 
absolutely  no  proof  that  any  work  not  covered  by  these  bills  was  per- 
formed or  was  necessary.  The  mere  fact  that  previously  the  Otis 
Elevator  Comany  had  given  an  estimate  for  $462.46  is  no  evidence  that 
the  plaintiff  accepted  uiat  estimate,  that  that  price  was  reasonable,  or 
that  the  work  performed  by  the  company  as  shown  by  the  bill  was 
not  the  work  covered  by  the  estimate. 

It  follows  that  the  judgment  should  be  reduced  in  the  sum  of  $169, 
with  interest  from  October  17, 1914>  and  affirmed  as  modified,  without 
costs  on  this  appeal.  ■ 

(98  MiBC.  Bep.  68C9 

DAN  TALBCAGE'S  SONS  GO.  T.  AMERICAN  DOCK  CO. 

(Soprraie  Court,  App^te  Term^  Vlist  Department  February  23,  1016.) 

1.  CWFOBATXONS  «=>6'^— FOBEiaN  OoBPOBATIOJ?S— PUADIRO — COMPLIANCE 

WITH  Law. 

Where  plaintiff  forel^  (»}rpOFatlon*s  complaint  In  a  suit  on  a  contract 
made  In  New  York  alleged  compliance  In  all  respects  with  the  laws  of 
the  state  as  to  the  rl^ht  to  do  business  therein,  and  that  It  had  received  a 
certificate  from  the  secretary  of  state  entitling  It  to  do  business  In  the 
state,  but  did  not  allege  that  such  certificate  had  been  procured  before 
the  making  of  the  contract  sued  upon,  the  complaint  was  fatally  defec- 
tive, alnce  General  Corporation  Law  (Consol.  Laws,  c.  23)  S  15.  makes  the 
aecDrlng  of  sadi  oertlficate  before  making  a  contract  in  th«  state  a  condi- 
tion precedent  to  the  right  of  a  fbrel^  corporatloa  to  nalntaln  suit 
thereon. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  |1  2645-2919; 

Dea  Dig.  «=>e72.] 
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2.  cobfobations  ®=>672 — fobbign  cobfobations — complianct  with  iiaw— 
Sttfficibnct  op  Complaint — Failubi  to  Question — ^Waiveb. 

The  failure  ol  defendant  In  such  action  to  raise  tbe  qaestioQ  of  tiie 
sufficiency  of  the  complaint  by  answer  or  demurrer  did  not  waive  snch 
objection,  since  such  allegati<m  was  eBSential  to  tbe  statement  ot  the  came 
4^  action,  within  the  role  that  the  objectlcm  that  a  complaint  does  not 
state  facts  anfflclent  to  constitute  a  cause  of  actl<m  is  not  waived  tgr  the 
failure  to  raise  such  objection  by  answer  or  demurrer. 

[Ed.  Note.— For  other  cases,  see  Cktrporatioiis.  Cent  Vlg.  ^  264&^6W; 
Dec.  Dig.  «=ae72.] 

Apijeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Dan  Talmage's  Sons  Company  against  the  American 
Dock  Company.  Judgment  for  plaintiff,  and  defendant  appeals.  He- 
versed. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Dutton  &  Kilsheimer,  of  New  York  City  (Jas.  B.  Kilsheimer  and 
James  B.  Kilsheimer,  Jr.,  bodi  of  New  York  City,  of  counsel),  for 
appellant. 

Melvin  G,  Palliser,  of  New  York  City  (Douglas  B.  Green  and  F.  H. 
Van  Vechten,  both  of  New  York  City,  of  counsel),  for  respondent. 

DELEHANTY.  J.  [1]  If  for  no  other  reason  than  plaintiff's  fail- 
ure to  plead  compliance  with  section  15  of  the  General  Corporation 
Law,  this  judgment  must  be  reversed.  The  material  all^tion  of  the 
complaint  m  lliis  respect  is  as  follows : 

"First.  That  at  all  the  times  hereinafter  mentioned  plaintiff  was  and  now 
is  a  corporation  organized  under  the  laws  of  the  state  of  New  Jersey,  and  has 
received  from  the  secretary  (tf  state  a  certificate  entitling  It  to  do  bu^ess  in 
the  state  of  New  Tork,  and  Is  duly  licensed  to  do  biudiiess  in  the  state  of  New 
York,  and  has  compiled  In  all  respects  with  the  reqnlrementB  <^  the  laws  itf 
tbe  state  of  New  York  to  liable  It  to  do  bmdiwss  In  Uie  state  of  New  York." 

The  answer  contains  a  partial  denial  and  a  defense,  but  there  is  no 
allegation,  nor  is  there  any  evidence,  that  plaintiff  either  had  or  had 
not  complied  with  section  15  of  the  Generd  Corporation  Law,  which 
provides  that: 

"No  foreign  stock  corporation  other  than  a  moneyed  corporation  shall  do 
business  In  this  state  without  first  having  procured  *  *  *  a  certificate 
tliat  it  has  complied  with  all  the  requirements  of  law  to  authorize  It  to  do 
business  in  this  state.  *  *  *  No  foreign  stock  corporation  doing  bnsiness 
In  this  state  shall  maintain  any  action  in  this  state  upon  any  contract  made 
by  it  In  this  state  unless  prior  to  the  making  of  mioh  contract  It  shall  hove 
proourei  tudh  cerHfloate.*'  (Italics  are  mine.) 

The  defect  in  the  complaint  is  that  there  is  no  allegation,  either 
general  or  specific,  that  the  condition  precedent  in  the  statute  has  been 
performed.  In  other  words  there  is  a  total  failure  to  allege,  as  re- 
quired, that  prior  to  the  making  of  the  alleged  omtract  plaintiff  had 

procured  the  requisite  certificates. 


[2]  The  sufficiency  of  such  a  complaint  is  no  longer  a  mooted  ques- 
tion, since  Wood  &  Selick  v.  Ball,  190  N.  Y.  217,  83  N.  E.  21,  which 
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construed  this  section,  and  holds  that  an  allegaticm  of  performance 
of  the_  condition  precedent  is  essential,  in  order  to  set  forth  a  cause  • 
of  action,  and  further  that  an  objection  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  is  not  waived  by 
failure  to  raise  it  by  answer  or  demurrer.  For  this  reason  the  com- 
plaint should  have  been  dismissed  upon  defendant's  motion  therefor. 

NiHnerous  other  grounds  are  assigned  for  a  reversal  of  the  judgment, 
but  in  view  of  the  decision  reached,  as  indicated*  it  !s  tmnecessary  to 
give  consideration  thereto. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event  All  concur. 


BTANDABD  SAND  &  GRAVBL  CO.  T.  OITY  OF  NEW  YORK  et  aL 
(Snpreme  Court,  Appellate  Dlvlfllon,  First  Department   February  18,  1916.) 

1.  MCRZCXFAI.    COBFOBATIONS  «=>373 — ^PUBUO  IlCFBOVKiaUITIB — ^PuOBirT  OT 

lilENS — "iNcmiBSANCES." 

UTader  Lien  Law  (CodsoI.  Laws,  c.  83)  |  13,  providing  that  a  lien  for 
materials  furnished  or  labor  performed  in  the  Improvement  of  real  prop- 
erty shall  have  priority  over  advances  made  npcm  any  mort^ve  or  otli« 
Sncambrance  thereon  after  such  Sling,  an  assignment  of  a  fund  in  the 
bands  of  a  dtj,  created  to  pay  for  a  public  tmprorement,  made  by  the  con- 
tractor to  secure  advances  to  enable  blm  to  perform  the  contract,  was 
not  absolute,  but  created  a  lien  upon  the  fund,  so  that  it  was  an  "Incum- 
brance," and  Uens  for  materials  furnished  had  priority  over  the  advances 
made  by  the  assignee  after  the  time  of  filing  of  the  11^ ;  there  being  no 
ground  for  distinction  between  private  and  municipal  contracts  ta  apply- 
ing the  law. 

[Ed.  Note.— For  other  cases,  see  Mnnl(^pal  Corpozatlons,  Ceat.  Dig.  | 
913 ;  Dec  Dig.  «9=9373. 

For  other  deflnlUonst  see  Words  and  Fbiasea,  Hist  and  Second  Series, 
Incumbrance.] 

2.  Statdtxs  ^»188--€oif  STKUCTXon  of  Bkhedui.  Statdtb. 

The  IJen  Law,  being  a  remedial  statute,  does  not  permit  conflnem^t  to 
strict  legal  definition  of  the  terms  used,  but  requires  that  the  intention 
of  the  Legislature  be  discovered  and  given  effect,  tf  any  reasonable  con- 
struction will  pomit  it. 

[Ed.  Note.— For  other  cases,  see  Statntes,  Cent  Dig.  {  201 ;  Dec  Dig. 
«=>18S.] 

S.  lIuirxoi«Ai>  CfmPOBATXons  4B»87^I]CPB0viMmn»— OoiiFBirBATzoir — ^Likh — 
Aaaiomairv— Pbofebtt  Kiqht. 

The  right  ot  a  ctmtractor  aa  a  municipal  tmprovonent  project  to  be  paid 
tor  the  work  dcme  under  bis  contract  Is  a  property  right,  so  that  his  as- 
dgnment  of  the  money  due  or  to  become  due  thereunder  created  only  a 
lien  on  the  fund,  which  would  ripen  into  a  right  of  collection  by  the  as- 
Mgnee  only  In  case  he  failed  to  pay  the  advances  for  which  the  assignment 
was  given. 

[Bd.  Note. — For  other  cases,  see  Unnldpal  Corporatl<Mis,  Cent  Dig.  | 
«13 ;  Dec.  Dig.  «S3378.] 

Laughlln  and  Page,  JJ.,  dissenting. 
«e>For  othw  cans  iM  Mine  toplo  A  KXT-NUHBER  la  all  K«7-Numbw«d  ClsoBts  ft  Indexes 
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Appeal  from  Special  Term,  New  York  County, 
t  Action  by  the  Standard  Sand  &  Gravel  Company  against  the  City  of 
New  York  and  others,  impleaded  with  the  Royal  Company  of  New 
York.  From  a  judgment  subordinating  the  claim  of  defendant  Royal 
Company  to  the  liens  of  plaintiff  and  defendants  Fredenburg  &  Louns- 
bury,  and  adjudging  void  the  lien  of  the  defendant  Hildreth  Granite 
Company,  the  defendants  Royal  Company  of  New  York  and  Hildreth 
Granite  Company  appeal.  Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  LAUGHUN. 
SCOTT,  and  PAGE,  JJ. 

L.  E.  Warren,  of  New  York  City,  for  appellant  respondent  Royal 
Co.  of  New  York. 

Frank  M.  Avery,  of  New  York  City,  for  appellant  Hildreth  Granite 
Co.  and  respondents  Fredenburg  &  Lounsbury. 

Norman  P.  S.  Schloss,  of  New  York  City  (Alfred  L.  Rose,  of  New 
York  City,  on  the  brief),  for  respondent  Standard  Sand  &  Gravel  Co. 

SCOTT,  J.  [1]  The  trial  court  found,  and  the  correctness  of  this 
finding  is  unquestioned,  that  the  assignment  by  the  contractor  to  the 
Royal  Company  of  all  moneys  "due  or  to  grow  due"  by  virtue  of  the 
contract  between  the  contractor  and  the  city  of  New  York,  although 
absolute  in  form,  was  given  to  and  accepted  by  the  Royal  Company 
as  security  for  advances  made  and  to  be  made  by  it  to  the  defendant. 
In  other  words,  it  was  intended  to  create,  in  effect,  if  not  in  1^1 
parlance,  a  Hen  or  mortgage  upon  the  fund  set  apart  or  appropriated 
by  the  city  of  New  York  for  paymoit  of  the  sums  to  be  earned  under 
the  contract. 

The  crucial  question  in  the  case  then  is,  as  pointed  out  by  Mr.  Jus- 
tice LAUGHLIN,  whether  such  an  assignment,  in  the  case  of  a  munici- 
pal contract,  should  be  held  to  fall  wiSiin  the  meaning  of  the  words 
"mortgage  and  other  incumbrance,"  as  used  in  section  13  of  the  Lien 
Law.  Ihe  portion  of  the  section  material  to  the  questicm  reads  as 
follows : 

"A  lien  for  materials  furnished  or  labor  performed  In  the  improrement  of 
real  property  stiall  liave  priority  over  a  conreyance.  Judgment  or  other  claim 
against  sudi  pnwerty  not  recoiled,  docketed  or  flied  at  the  time  of  flllug  the 
notice  of  such  Hen,  over  advances  made  upon  any  mortgage  or  other  incum- 
brance thereon  after  audi  filing.  *  * 

[2]  I  freely  concede,  if  the  Le^slature  intended  by  this  clause  to 
give  to  laborers  or  materialmen  priority  over  sums  advanced,  after 
the  filing  of  the  Hen,  upon  a  general  assignment  of  moneys  due  and  to 
become  due  under  the  contract,  that  the  language  adopted  to  express 
that  intention  was  not  happily  chosen,  and  the  words  "mortgage"  and 
"incumbrance,"  when  strictly  construed,  are  not  appropriate  to  such 
an  assignment,  even  if  intended  merely  as  security  for  future  advances. 
But  in  construing  a  statute,  and  especially  a  remedial  one  like  the  Lien 
Law,  we  should  not  always  confine  ourselves  to  the  strict  legal  defini- 
tion of  the  terms  used,  but  are  at  liberty  to  seek  out  the  intention  of 
the  Legislature  and  to  give  effect  to  that  intention,  if  by  any  reasonable 
construction  the  language  used  will  permit  us  to  do  so. 
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It  is  quite  obvious,  as  has  been  repeatedly  pointed  out  by  tfiis  court 
and  the  Court  of  Appeals,  that  it  has  been  the  intention  of  the  Legis- 
lature to  assimilate,  so  far  as  practicaUe,  the  regitlations  as  to  liens  in 
respect  to  private  real  property  and  liens  in  respect  to  improvements 
upon  public  municipal  contracts.  Brace  v.  City  of  Gloversville,  167 
N.  Y.  452,  60  N.  E.  779;  Herrmann  &  Grace  Co.  v.  City  of  New 
York,  130  App.  Div.  531,  114  N.  Y.  Supp.  1107;  Id.,  199  N.  Y.  600, 
93  N."  E.  376.  One  difference  which  necessarily  exists  is  as  to  the 
subject-matter  to  which  a  lien  applies.  In  the  case  of  private  real 
property  the  lien  applies  directly  to  the  property  improved;  but  in 
the  case  of  a  public  improvement,  since  it  would  be  intolerable  that 
public  property  should  be  encumbered  with  liens  in  favor  of  contrac- 
tors and  others,  it  is  provided  that  the  lien  shall  attach  to  the  moneys 
in  the  hands  of  the  municipality  set  apart  or  appropriated  for  the 
payment  of  the  sums  to  become  due  upon  the  contract  for  the  im- 
provement, and  a  corresponding  difference  is  made  as  to  the  offices 
in  which  liens,  claims,  assignments,  and  incumbrances  of  every  nature 
are  to  be  filed  or  recorded. 

In  short,  in  the  case  of  a  public  improvement  the  money  to  become 
due  from  the  municipality  under  the  contract  for  the  improvement 
is  substituted  for  and  stands  in  the  place  of  the  real  property  affected 
by  the  improvement.  In  all  other  respects  the  regulations  affecting 
the  two  classes  of  Hens "  are  similar.  The  history  of  the  Lien  Law 
and  its  development  shows  a  great  and  constantly  increasing  degree 
of  consideration  by  the  Legislature  for  the  claims  of  laborers  and  ma- 
terialmen, one  evidence  of  which  is  to  be  found  in  secticm  13  itself, 
which  as  to  liens  upon  real  estate  gives  to  liens  for  labor  and  materials 
unquestioned  preference  over  advances  made  after  the  filing  of  such 
liens,  no  matter  how  absolute  in  form  the  encumbrances  upon  the 
real  estate  may  be.  It  seems  quite  unreasonable  to  suppose  that  it 
was  the  intention  of  the  Legislature  to  extend  to  laborers  and  ma- 
terialmen engaged  upon  public  improvements  less  protection  than  it 
clearly  extended  to  the  same  persons  engaged  upon  private  work.  No 
plausible  reason  suggests  itself  why  such  an  invidious  distinction  should 
have  been  intended,  and  there  seems  to  be  every  reason  why  it  should 
not. 

[3]  Does  the  language  of  section  13  of  the  I^en  Law  constrain  us 
so  to  construe  it  as  to  discriminate  against  laborers  and  materialmen 
engaged  upon  public  improvements?  In  my  opinion  it  does  not. 
Conceding  that  the  word  "inciunbrance"  is  not  a  happy  one  to  express 
the  idea  of  a  lien  upon  a  fund  of  money,  still  it  may,  I  think,  be  prop- 
erly construed  in  this  case  to  include  such  a  lien.  Undoubtedly  the 
right  of  the  contractor  to  be  paid  for  the  work  done  under  the  con- 
tract was  a  property  right.  The  assignment  of  the  money  due  or 
to  grow  due  thereunder  created  a  lien  upon  the  fund,  which  would 
ripen  into  a  right  of  collection  by  the  assignee  only  in  case  the  as- 
signor failed  to  repay  l3ie  advances.  In  this  sense  the  assignment  may 
properly,  I  think,  be  considered  as  an  "incumbrance"  upon  the  fund; 
that  is  to  say,  a  claim  upon  it  which  would  stand  in  the  way  o£ 
167N.T.S.— 28 
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a  collection  and  enjoyment  of  the  fund  by  the  contractor  until  he  had 
removed  the  lien  by  payment. 

The  word  "tncumlM-ance"  is  generally  used  in  the  books  with  refer- 
ence to  real  estate,  and  has  been  defined  as  a  right  or  interest  in  land 
which  may  subsist  in  another  to  the  diminution  of  the  value  of  the 
land  to  the  owner.  Wetmore  v.  Bruce,  118  N.  Y.  319,  23  N.  E.  303; 
Dieterlen  v.  Miller,  114  App.  Div.  40,  99  N.  Y.  Supp.  699.  In  a  case 
like  this,  wherein  t^ie  fund  in  the  hands  of  the  municipality  stands  in 
the  place  of  land,  I  see  no  reason  why  the  word  "incumbrance"  as 
above  defined  may  not  be  applied  to  an  assignment  of  moneys  due  and 
to  become  due  when  such  assignment  is  given  to  secure  advances,  fu- 
ture as  well  as  present.  Clearly,  under  l^e  findings  of  the  trial  court, 
the  assignment  was  not  absolute,  but  was  merely  intended  to  create 
a  lien  upon  the  fund  in  the  hands  of  the  city,  and  a  lien  is  always  an 
incumbrance.  Wilson  v.  Wilson,  120  App.  Div.  581,  105  N.  Y.  Supp. 
151.  I  find  no  insuperable  difficulty  In  holding  that  an  assignment  of 
the  moneys  due  or  to  become  due  to  a  contractor  for  a  municipal  im- 
provement, given  as  security  for  moneys  to  be  advanced,  constitutes  a 
lien  upon  the  fund  for  the  amounts  advanced,  and  is  an  "incumbrance" 
upon  the  fund  within  the  meanin|j  of  section  13  of  the  Lien  Law,  and 
consequently  diat  liens  for  materials  furnished  or  labor  performed  are 
entitled  to  priority  over  advances  made  by  the  assignee  after  the  time 
such  liens  are  filed.  Only  by  this  construction  can  laborers  and  ma- 
terialmen be  afforded  the  same  protection  as  respects  public  works 
that  they  enjoy  in  respect  to  private  work.  Any  other  construction 
would  enable  a  dishonest  contractor  to  work  a  grave  injustice  to  those 
who  furnish  him  labor  and  materials.  Of  course,  the  assignment 
by  a  contractor  for  a  private  improvement  of  the  moneys  due  or  to 
beccMne  due  under  his  contract  offer  no  analogy,  so  far  as  concerns 
mechanics'  liens,  to  a  like  assignment  by  a  contractor  for  a  public  im^ 
provement.  In  the  former  case  the  lien  attiidies  to  the  land  itself, 
and  the  assignment  of  the  money  to  be  earned  under  the  contract 
cannot  affect  the  rights  of  llie  lienor.  But  in  the  latter  case  the  money 
to  be  earned  is  the  only  thing  to  which  a  lien  can  attach,  and  an  abso- 
lute assignment  in  advance  of  that  money  defeats  the  lien  by  destroy- 
ing that  to  which  it  may  attach. 

The  judgment  appealed  from  should  be  affirmed,  with  costs  to  the 
respcmdents  Fredenburg  &  Lounsbury  as  against  the  Royal  Company, 
and  to  said  Royal  Company  as  against  the  appellant  the  Hildreth  Gran- 
ite Company. 

CLARKE,  P.  J.,  and  McLAUGHLIN.  J.,  concur. 

LAUGHLIN,  J.  (dissenting).  On  the  23d  day  of  July,  1913,  the 
city  of  New  York  entered  into  a  contract  in  writing  with  the  Acme 
Asphalt  &  Granite  Paving  Company  for  regulating  and  repaving  Sec- 
ond avenue  from  Sixtieth  street  to  Sixty-First  street,  and  from  Sixty- 
Third  street  to  Seventy-Fourth  street,  borough  of  Manhattan,  New 
York.  An  abstract  of  Uie  contract  contained  in  the  record  shows  that 
the  estimated  cost  of  the  work  was  $90,870,  and  that  by  tiie  terms 
of  the  contract  90  per  cent  was  to  be  paid  in  installments  on  engi- 
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neer's  certificates  as  the  work  progressed,  and  the  balance  was  to  be 
paid  on  engineer's  final  certificate.  The  contract  was  completed  and 
accepted  on  the  I6th  day  of  February,  1914,  and  the  total  amount 
earned  by  the  contractor  and  due  from  the  city  was  the  sum  of  $86,- 
438.98. 

On  the  14th  day  of  August,  1913,  the  Acme  Company,  as  party 
of  the  first  part,  and  the  Royal  Company,  as  party  of  the  second  part, 
entered  into  a  contract  in  writing,  under  sea!  and  acknowledged,  re- 
citing that  said  contract  for  regulating  and  repaving  Second  avenue 
had  been  let  to  the  Acme  Company;  that  the  Acme  Company  was 
desirous  of  procuring  financial  assistance  to  "help  it  carry  out  said 
contract  and  to  pay  for  material  and  labor  and  expenses  to  be  incurred 
in  carrying  out  and  completing  said  contract" ;  and  that  the  Royal 
Cwnpany  had  agreed  to  procure  and  advance  money  to  the  Acme  Com- 
pany for  that  purpose,  and  the  Royal  Company  thereby  agreed  to  ad- 
vance to  the  Acme  Company  the  sum  of  $85,000  "for  the  purpose 
of  enabling"  it  to  go  on  with  said  work,  and  to  advance  said  amount 
in  such  stmis  at  such  times  as  might  be  required  by  the  Acme  Com- 
pany, and  the  Acme  Company  thereby  agreed  to  pay  the  Royal  Com- 
pany a  cwnmission  of  5  per  cent,  "upon  all  sums  so  procured  and 
advanced."  The  final  paragraph  of  the  agreement  obligated  the  Acme 
Company  to  assign,  transfer,  and  set  over  to  the  Royal  Company  "all 
sums  due  and  to  grow  due  on  said  contract  for  paving,  between  first 
party  and  the  city  of  New  York  hereinbefore  referred  to,  the  amount 
of  eighty-five  thousand  ($85,00Q)  dollars." 

The  Acme  Company  on  the  same  day  duly  executed  and  delivered 
to  the  Royal  Company  an  assignment,  also  under  seal  and  duly  ac- 
knowledged, of  the  "money  due  or  to  grow  due"  to  it  under  and  by 
virtue  of  said  contract  with  the  city,  and  duly  ccKistituted  and  appointed 
the  Royal  Company  its  true  and  lawful  attorney  irrevocably  in  its 
name,  place  and  stead,  to  ask,  demand,  sue  for,  attach,  levy,  recover, 
and  receive  "all  such  sum  and  sums  of  money  whidz  now  are  or  may 
hereafter  become  due,  owing,  and  payable  for  or  on  account  of  all 
or  any  of  the  accounts,  dues,  debts,  and  donands  above  assigned," 
and  gave  and  granted  unto  the  Royal  Company  full  power  and  au- 
thority to  perform  all  and  every  act  and  thing  whatsoever  requisite 
and  necessary,  as  fully  to  all  intents  and  purposes  as  it  might  or  could 
do,  with  full  power  of  substitution  and  revocation.  This  assignn^ent 
was  approved  by  the  commissioner  of  public  works  of  the  city  on 
the  5th  day  of  September,  1913,  and  was  duly  filed  with  the  comp- 
troller on  the  8th  day  of  the  same  mcmth.  It  is  recited  in  the  as- 
signment that  it  was  made  for  a  good  and  valuable  consideration,  and 
the  evidence  shows  that  the  sum  of  $2,000  was  advanced  under  the 
agreement  by  the  Royal  Company  to  the  Acme  Company  on  the 
day  on  which  it  was  executed.  The  Royal  Company  made  further 
advances  to  the  Acme  Company  from  time  to  time  thereafter  until 
the  14th  day  of  February,  1914,  two  days  before  the  completion  and 
acceptance  of  the  work  by  the  city.  Its  advances  to  the  Acme  Com- 
pany aggregate  the  siun  of  $85,614.88,  which  is  $824.10  less  than  the 
total  amount  for  which  the  dty  became  liable  under  the  ccmtract  with 
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the  Acme  Company.  The  Royal  Company  recaved  from  the  dty,  by 
virtue  of  the  assigmnent,  $53,(^.05,  which  was  all  that  had  been  paid 
by  the  city  prior  to  the  commencement  of  the  action,  leaving  a  bal- 
ance of  $33,339.93  held  by  the  city. 

The  trial  court  found  that  the  balance  due  and  owing  to  the  Royal 
Company  from  its  assignor  for  moneys  advanced  and  for  commissions 
prior  to  the  commencement  of  the  action  was  $36,796.57.  The  trial 
cowl;  found  and  held  that  ^e  assignment  was  not  intended  to  be 
absolute,  but  was  merely  intended  as  security  for  moneys  advanced 
under  the  agreement;  and  the  decision  of  the  trial  court  proceeded 
upon  the  theory  that  the  assignment  in  no  manner  protected  the  as- 
signee with  respect  to  which  commissions  as  against  subsequent  lienors. 
The  agreement  did  not,  by  express  terms,  obligate  the  Acme  Company 
to  assign  the  moneys  due  and  to  grow  due  from  the  city  as  securi^ 
for  the  commissions  to  which  the  Royal  Company  was  entitled,  or 
for  advances  in  excess  of  $85,000;  but  that  is  of  no  importance,  for 
when  the  Acme  CcHnpany  came  to  make  the  assignment  it  did  not 
limit  it  to  $85,000,  or  to  security  for  the  moneys  advanced,  but  made 
an  absolute  assignment  of  all  the  money  due  or  to  grow  due,  and 
while  the  Royal  Company  might  not,  as  between  it  and  the  assignor,  be 
entitled  to  any  surplus  of  the  moneys  collected  on  the  contract  under 
the  assignment  over  the  amount  advanced  and  its  commissions,  it  is 
manifest  that  it  would,  as  against  its  assignor^  be  entitled  to  collect 
and  retain  sufficient  to  reimburse  it  for  moneys  advanced  and  for  its 
commissions  as  well  (see  Uvalde  A.  Paving  Co.  v.  Oty,  191  N.  Y. 
244,  84  N.  E.  83),  and  that  would  exhaust  the  entire  fund.  The  trial 
court  held  tiiat  the  rights  of  lienors  were  superior  to  the  rights  of 
the  assignee  with  respect  to  advances  made  after  the  filing  of  die  re- 
spective liens.   The  validity  of  the  assignment  is  not  questioned. 

The  controlling  question  in  the  case,  therefore,  is  presented  by  the 
contention  of  counsel  for  the  Royal  Company,  appellant,  that  the  as- 
signment gave  it  the  right  to  the  entire  amount  of  the  moneys  due 
and  to  grow  due  thereafter  on  the  contract,  and  that  there  was  no 
fund  to  which  the  liens  subsequently  filed  could  attach ;  and  if  he  be 
right  in  that  contention  it  will  not  become  necessary  to  consider  any 
other  question  with  respect  to  the  rights  of  lienors,  for  no  lien  was 
filed  until  long  after  the  filing  of  the  assigrmient. 

Counsel  for  the  lienors  contend  that  an  assignment  is  an  incum- 
brance, within  the  contemplation  of  the  provisions  of  the  first  sentence 
of  section  13  of  the  Lien  Law  (chapter  33,  Consol.  Laws ;  chapter  38, 
Laws  1909),  which,  so  far  as  material,  is  as  follows : 

"A  Uen  for  materials  furnished  or  labor  performed  In  the  Improrement  of 
real  property  shall  have  priority  over  a  conveyance,  judgment  or  other  dalm 
against  such  property  not  recorded,  docketed  or  filed  at  the  Ume  of  ffiing  the 
notice  of  such  lien,  over  advances  made  upon  any  mortgage  or  other  IncuB- 
brance  there<Hi  after  eadx  filing.   •   *    •  » 

That  is  the  theory  upon  which  the  judgment  at  Special  Term  was 
entered.  The  provisions  of  the  first  sentence  of  said  section  13,  in 
so  far  as  they  relate  to  advances  on  a  mortgage,  had  their  origin  in 
section  5  of  chapter  342  of  the  Laws  of  1885,  which  related  to  liens 
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upon  private  property  only.  Said  section  5,  so  far  as  material,  pro- 
vided as  follows: 

"The  Uena  provided  for  In  tbto  act  shall  be  preferred  as  prior  liens  to  any 
conTeyance,  Judgment  or  other  claim  which  was  not  docketed  or  recorded  at 
the  tline  of  filing  the  notice  of  lien.  «  *  «  and  prior  to  advances  made 
upon  any  mortgage  on  the  premises  after  the  filing  of  such  notice  of 
lien.   •  • 

This  provision,  without  any  change  in  its  phraseology,  was  con- 
tintied  in  the  section  as  amended  by  chapter  915  of  the  I^ws  of  1896. 
The  phraseology  was  changed  to  the  form  in  which  it  now  appears  by 
the  statutory  revision  commission  in  1897,  who  in  a  preliminary  note 
to  the  chapter  (chapter  418,  Laws  of  1897),  state  that  they  have  not 
attempted  to  change  radically  the  existing  law,  as  contained  in  the 
general  act  of  1885,  but  that  some  "new  matter  has  been  inserted,  the 
object  and  effect  of  which  are  stated  in  the  notes  to  the  various  sec- 
tions." Section  13  of  the  revision,  as  recommended  by  that  commis- 
sion and  enacted  by  the  Legislature  as  chapter  418  of  the  Laws  of 
1897,  contains  the  provisions  in  question,  and  is  the  same  as  the  pres- 
ent section  13  of  the  Lien  Law;  and  the  revisors  in  their  note  to 
section  13  as  recdinmended  in  1897  say  that  it  was  taken  from  the 
Laws  of  1885,  chapter  342,  §  20,  "and  section  5,  first  sentence,  as 
amended  by  Laws  1896,  c.  915,"  and  that  the  provisions  thereof  have 
been  here  re-enacted  without  change,  save  by  adding  the  second  sen- 
tence, which  was  new  and  is  the  same  as  the  second  sentence  of  the 
present  section,  but  has  no  bearing  on  the  question  presented  by  the 
appeal. 

The  revisors  and  the  Legislature  are  chargeable  with  knowledge 
that  die  filing  of  assignments  was  regulated  by  section  15  of  the  same 

revision,  and  had  been  regulated  as  to  private  improvements  by  cfiapter 
915  of  the  Laws  of  1896.  It  is  probable,  I  think,  that  the  word  "as- 
signments" would  have  been  used  in  this  section,  if  it  had  been  in- 
tended to  embrace  them  therein.  It  is  manifest,  therefore,  that  the 
revisors  did  not  suppose  that,  by  the  change  which  they  made  in  the 
phraseol<^;y  in  attempting  to  revise  the  existing  law,  they  were  extend- 
ing a  statutory  provision,  which  theretofore  had  been  confined  to 
mortgages,  to  an  assignment  of  money  due  or  to  grow  due,  which  is  an 
instrument  of  an  entirely  different  nature;  and  the  attention  of  the 
Legislature  was  not  drawn  by  the  report  of  the  statutory  revision 
commission  to  the  fact  that  there  was  such  a  change  in  phraseology 
as  might  thus  extend  the  scope  of  tiie  statute.  It  is  fairly  to  be  in- 
ferred from  these  facts,  I  think,  that  if  the  commission  imderstood 
that  by  adding  after  the  word  "mort|^ge"  the  words  "or  other  in- 
cumbrance" they  were  es^tending  the  scope  of  the  statute  to  embrace 
any  instrument  other  tiien  one  in  the  nature  of  a  mortgage,  such  as 
a  building  loan  agreement  provided  for  in  section  22,  and  contracts 
for  the  improvement  of  real  property  with  the  option  to  purchase 
(see  second  sentence  of  section  13  of  Lien  Law,  added  by  revision  of 
1897),  and  to  include  assignments  of  money  due  or  to  grow  due  from 
the  contractor,  which  clearly  had  not  theretofore  been  included,  they 
would  by  a  note  to  the  section  have  so  informed  the  Legislature ;  and 
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in  the  circumstances  I  am  of  opinion  that  there  was  no  legislative  in- 
tent, in  enacting  a  revision  as  thus  recommended,  to  extend  the  ap- 
plication of  the  statute  with  respect  to  moneys  to  be  advanced  on  a 
mortgage,  which  necessarily  had  to  be  made  hy  tiie  owner  of  the 
realty,  to  moneys  to  be  advanced  under  an  assignment  which  could 
be  made  only  by  the  contractor. 

But  if  the  history  of  the  l^egislature  left  ro<Hn  for  doubt  urith  re- 
spect to  this  questicMi,  I  am  of  opinion  that  it  is  resolved  in  the  same 
way  by  a  consideration  of  the  effect  of  an  assignment  made  by  a  con- 
tractor, and  of  the  decisions  with  respect  thereto,  and  of  the  other 
statutory  provisions  concerning  the  filing  thereof.  It  may  be  well 
to  bear  in  mind  that  there  is  nothing  in  the  Lien  Law  with  respect  to 
either  public  or  private  improvements  which  prevents  the  payment 
of  the  entire  contract  price  to  the  contractor  in  advance,  if  the  par- 
ties so  agree,  and,  in  the  case  of  a  public  improvement,  if  the  munici- 
pal corporation  were  authorized  so  to  do.  Van  Kannell  Revolving 
Door  Co.  v.  Astor,  119  App.  Div.  214,  104  N.  Y.  Supp.  653.  See 
also  Harvey  v.  Brewer,  178  N.  Y.  5,  70  N.  E.  73.  Prior  to  the  enact- 
ment of  chapter  915  of  the  Laws  of  1896,  the  L^slature  had  not 
attempted  to  legislate  with  respect  to  assignments  by  contractors  of 
moneys  due  cm*  to  grow  due  on  contracts  for  either  public  or  private 
improvements,  and  no  formality  was  required  with  respect  to  such 
assignments;  and  therefore,  if  made  for  value,  they  were  sustained, 
even  though  tiiey  rested  in  parol.  Lauer  v.  Dunn,  115  N.  Y.  405,  22 
N.  E.  270;  White  v.  Livingston,  69  App.  Div.  361,  75  N.  Y.  Supp. 
466;  Yorke  v.  Conde,  61  Hun,  26,  15  N.  Y.  Supp.  380;  Bates  v.  Salt 
Springs  Nat.  Bank,  157  N.  Y.  322,  51  N.  E.  1033. 

The  Legislature  by  said  chapter  915  of  the  Laws  of  1896,  which 
related  cmly  to  contracts  for  private  improvements  provided  in  effect 
that  no  assignment  of  any  contract  for  the  performance  of  any  labcM* 
or  services  or  the  furnishing  of  any  materials  for  such  improvements, 
or  of  the  moneys  due  or  to  become  due  tiberefor,  or  any  part  thereof, 
or  any  order  drawn  by  any  contractor  or  subcontractor  for  tfie  pay- 
ment of  such  moneys,  shall  be  valid  until  the  contract,  or  a  statement 
containing  the  substance  thereof,  and  such  assignment,  or  copies 
thereof,  or  a  copy  of  such  order,  shall  be  filed  in  the  office  of  the 
clerk  of  the  county  wherein  the  premises  are  situated.  Chapter  444 
of  the  Laws  of  1897  prohibited  the  assignment  of  a  contract  with 
respect  to  a  public  improvement,  or  of  BXiy  right,  title,  or  interest  there- 
in, without  the  previous  consent  in  writmg  of  the  department  or  offi- 
cial awarding  the  contract;  but  it  was  held  in  Brace  v.  City  of  Glovers- 
ville,  167  N.  Y.  452,  60  N.  E.  779,  that  this  did  not  prohiWt  an  assign- 
ment of  moneys  due  or  to  grow  due  under  tiie  contract,  and  that  sec- 
tion 15  of  the  Lien  Law,  being  chapter  418  of  the  Laws  of  1897,  which 
had  been  enacted  shortly  before  and  at  the  same  session  at  which 
said  chapter  444  was  enacted,  required  the  filing  in  the  office  of  the 
county  clerk  of  contracts,  assignments,  and  orders  related  to  contracts 
with  respect  to  public  as  well  as  private  improvements. 

The  Legislature  thereafter,  by  chapter  360  of  the  Laws  of  1907, 
added  to  section  15  of  the  I^en  Law  the  provision,  found  therein  still, 
to  the  effect  that  assignments  of  contracts  for  public  improvements 


Sup.  Ct)      BTANDAKD  SAND  *  G.  00.  V.  OITT  OF  NEW  TORE  466 


and  of  orders  with  respect  thereto,  and  the  contracts  or  the  subs^ce 
thereof,  should  also.h^  filed  with  the  comptroller  or  chief  fiscal  offi- 
cer of  a  municipal  corporation;  and  by  cifiapter  692  of  the  Laws  of 
the  same  year,  the  Legislature  thereafter  added  section  15a,  which 
this  court  in  Contractors'  Supply  Co.  v.  City  of  New  York,  153  App. 
Div.  60,  138  N.  Y.  Supp.  242,  held  superseded  the  provisions  of  sec- 
tion 15  with  respect  to  contracts  relating  to  public  improvements. 
Sectum  I5a  became  section  16  of  the  Lien  Law  by  Consolidated  Laws, 
ch^er  33  (Laws  of  1909,  chapter  38) ;  and  it  was  repealed  by  chap- 
ter 450  of  the  Laws  of  1911.  and  re-enacted  by  chapter  873  of  the 
Laws  of  the  same  year. 

It  was  held  in  Kine  v.  Kinney,  174  N.  Y.  69,  66  N.  E.  619,  that  a 
general  assignment  for  the  benefit  of  creditors  by  a  contractor  did  not 
take  priority  over  liens  subsequently  filed.  The  theory  of  that  deci- 
sion was  that  such  an  assignee  stood  in  the  place  of  the  assignor  with 
respect  to  liens.  In  Harvey  v.  Brewer,  supra,  a  subcontractor  who 
had  filed  a  lien  took  an  assignment  of  moneys  due  and  to  grow  due 
the  contractor,  and  the  assignment  was  accepted  by  the  owner  of  the 
property,  which  was  being  improved,  and  on  the  strength  thereof  the 
lien  was  discharged.  That  was  held  to  be  tantamount  to  a  payment 
by  the  owner,  and  it  was  also  held  that  any  payment  made  in  good 
faith  by  the  owner  before  a  lien  was  filed  was  valid,  and  that  it  was 
not  essential  that  the  assignment  should  be  filed  as  required  by  sec- 
tion 15  of  the  Lien  Law  to  limit  the  rights  of  subsequent  lienors.  It 
has  also  been  held  that  an  assignment  without  acceptance  is  valid  as 
against  the  general  assignee  of  the  contractor,  although  the  assign- 
ment was  not  filed  until  after  the  general  assignment  had  been  made. 
Armstrong  v.  Chisolm,  99  App.  Div.  465,  91  N.  Y.  Supp.  299. 

It  was  con^etent  for  the  Lq^slature  to  regulate  the  making  of  such 
assignments,  and  the  effect  of  the  statute  quoted  declaring  them  void 
if  not  filed  was  to  render  them  wholly  void  unless  there  was  a  com- 
pliance with  the  requirements  of  the  statute.  (Manhattan  Commer- 
cial Co.  V.  Paul,  111  N.  E.  76,  Court  of  Appeals,  La.w  Journal,  Jan. 
19,  1916) ;  but  no  right  was  given  to  the  assignee  to  file  a  mechanic's 
lien  for  the  moneys  assigned  to  him  (Uvalde  Asphalt  Paving  Co.  v. 
City  of  New  York,  191  N.  Y.  244,  84  N.  E.  83).  See  also  Troy  Public 
Wks.  Co.  v.  City  of  Yonkers,  68  Misc.  Rep.  372,  124  N.  Y.  Supp.  307. 
Nor  was  such  an  assignee  with  respect  to  a  private  improvement  given 
a  lien  upon  real  estate,  as  was  a  mortgagee  who  had  advanced  or  might 
subsequently  advance  moneys  under  the  mortgage.  The  filing  of  the 
assignment  is  notice  to  subsequent  lienors  as  well  as  to  the  owner  of 
the  real  estate  to  be  improved  of  the  rights  of  the  assigne%,  which, 
however,  are  otherwise  left  to  rest  on  the  contract  constituting  the  as- 
signment, as  before.  As  to  private  contracts  it  is  therefore  quite  clear 
that  the  word  "incumbrance"  as  used  in  the  statute  does  not  include 
an  assignment,  for,  as  has  been  seen,  the  assignee  was  given  no  lien 
upon  the  land  or  right  by  virtue  of  the  assignment  to  file  a  mechanic's 
lien  against  the  same,  and  in  such  case  there  is  no  fund  in  a  strict 
sense,  for  the  assignee  could  only  enforce  his  assignment  by  an  acti<m 
against  the  owner  of  the  realty,  on  the  theory  that  the  mone^  covered 
by  the  assignment  were  due  from  such  owner  to  the  assignor,  and 
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therefore,  with  respect  to  private  improvements,  the  assignment  in  no 
sense  constitutes  a  lien  or  incumbrance  upon  or  against  the  land,  ex- 
cepting theoretically,  owing  to  the  fact  that  it  limits  the  rights  of  sub- 
sequent lienors  to  the  unassigned  balance  due  or  to  grow  due  to  the 
contractor. 

The  lienors  contend  that  the  provisions  of  secticm  13  of  the  Lien 
Law  should  be  construed  as  applying  to  contracts  for  both  {n-ivate 
and  public  improvements,  on  the  theory  that  the  Legislature,  in  sec- 
tion 23  of  the  Lien  Law,  has  declared  that  the  provisions  thereof  are 
"to  be  construed  liberally  to  secure  the  beneficial  interests  and  pur- 
poses thereof,"  and  the  courts  construe  the  provisions  of  the  Lien 
Law  as  applicable  to  both  classes  of  improvements  where  the  language 
employed  is  susceptible  to  that  construction.  See  Brace  v.  City  of 
Gloversville,  supra,  and  Herrmann  &  Grace  Co.  v.  City  of  New  York, 
130  App.  Div.  531,  114  N.  Y.  Supp.  1107,  affirmed  199  N.  Y.  600, 
93  N.  E.  376.  If,  as  I  view  it,  the  provisions  of  that  section  do  not 
apply  to  an  assignment  of  moneys  due  or  to  grow  due  under  a  contract 
for  a  private  improvement,  then,  if  that  argument  should  prevjul  liter- 
ally, it  would  result  in  a  construction  that  the  provisions  of  the  section 
do  not  apply  to  an  assignment  of  moneys  due  or  to  grow  due  under 
a  contract  for  a  public  improvement.  But  for  the  reasons  already 
stated  I  find  no  evidence  of  legislative  intent  that  the  word  "incum- 
brance" should  apply  to  assignments  with  respect  to  public  improve- 
ments, as  does  the  word  "mortgage"  to  private  real  property  whidi 
is  to  be  improved.  There  is  much  force  in  the  argument  that  the 
same  reasons  exist  for  making  a  claim  to  advances  under  an  assign- 
ment subordinate  to  Hens  su&equently  filed  as  to  making  advances 
under  a  mortgage  subordinate  to  such  liens ;  but  in  the  circumstances 
that  is  a  matter,  not  for  judicial,  but  for  legislative,  consideration. 

Tht  trial  court  found  the  balance  due  to  the  Royal  Company  from 
its  assignor  both  ioc  advances  and  for  commissions,  but,  instead  of 
directing  a  personal  judgment  therefor,  provided  in  the  conclusions 
of  law  that  the  Royal  Ccmipany  might  apply  to  the  court  at  the  foot 
of  the  decree  to  be  entered  for  judgment  against  its  assignor  for  the 
amount  of  such  deficiency.  The  Royal  Company  did  not  appeal  from 
this  part  of  the  decree,  and  its  assignor  did  not  appear  on  the  appeal. 
Counsel  for  the  Royal  Company  requests  this  court  to  grant  the  de- 
ficiency judgment;  but,  since  it  has  not  presented  that  question  by 
the  appeal,  I  think  it  should  be  left  where  tiie  decision  of  the  trial 
court  left  it,  without  a  modification  of  the  judgment  in  that  respect. 

It  follows,  therefore,  that  the  judgment,  in  so  far  as  appealed  from 
by  tfie  Hildreth  Granite  Cranpany,  should  be  affirmed,  and  as  to  the 
appeal  of  the  Royal  Company  the  judgment  should  be  modified,  by 
directing  the  payment  of  the  balance  of  the  fimd  to  the  appellant  the 
Royal  Company,  with  costs  to  said  appellant  against  the  appellant  the 
Hildreth  Granite  Company  and  the  respondents  the  plaintiff  and  Fre- 
denburg  &  X^unsbury,  and  that  the  findings  and  conclusions  of  law 
of  the  trial  court  be  modified  accordingly. 

PAGE,  J.,  concurs. 
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CABRINGTON  T,  BOLBBOOK.  OABOT  &  BOUJNS. 
(Supreme  Court,  Appellate  Term,  Urst  Department   February  28,  1916.) 

1.  Tbiai,  ^=>2K — iNSTEUcnoNS — Applicabilttt  to  Bvidencb. 

Id  an  action  by  a  servant,  injured  In  assisting  to  place  on  a  track  an 
electric  motor  which  had  become  derailed,  where  there  was  nothing  to 
show  that  the  starting  of  the  motor  would  have  served  any  useful  purpose 
If  it  was  not  on  the  track,  and  the  servant  claimed  that  his  Injury  was 
the  result  of  the  foreman's  negligence  In  ordering  the  start;lng  of  the 
motor  without  warning,  an  Instruction  that,  If  there  was  a  sudden  starting 
of  the  motor  to  help  It  back  on  the  track,  and  the  order  was  given 
without  warning,  defendant  was  liable,  is  erroneous,  being  Inapplicable  to 
Uie  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  SS  605,  696-612;  Dec. 
Dig.  «=»262.] 

2.  Appeal  and  Ebroe  ^=»10e6— Review— Harmless  Eerob. 

In  such  <;a8e,  where  the  giving  of  the  order  was  denied,  the  instruction 
was  prejudicial,  because  furnishing  a  basis  for  an  Inference  by  the  jury 
that  the  order  was  reasonable. 

[Bd.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  |  4220; 
Dec.  Dig.  4ss>1066.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  William  Carrington  against  Holbrook,  Cabot  &  Rollins,  a 
corporation.  From  a  judgment  for  plaintiff,  and  order  denying  new 
trial,  defendant  appeals.  Reversed  and  remanded. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Benjamin  Patterson,  of  New  York  City,  for  appellant. 
Max  Greenwald,  of  New  York  City  (Moses  Feltenstein,  of  New 
York  City,  of  counsel),  for  respondent 

JhEHMAN,  J.  Hie  plaintiff  has  recovered  a  judgment  under  the 
Labor  Law  for  the  sum  of  $1,000  for  personal  injuries  which  he  claims 
he  suffered  through  the  negligence  of  defendant's  superintendent  or 
foreman.  It  appears  that  the  plaintiff  was  employed  by  the  defend- 
ant as  a  driller  in  a  tunnel.  A  track  ran  through  this  tunnel,  upon 
which  the  defendant  operated  an  electric  motor.  On  the  day  of  the 
accident  the  electric  motor  in  some  way  ran  off  the  track.  The  fore- 
man directed  the  workmen,  including  the  plaintiff,  to  replace  the  motor. 
A  number  of  the  workmen  were  directed  to  pry  up  the  motor  with  a 
long  rail  on  one  side  of  the  track.  The  plaintiff  was  standing  on  the 
other  side  of  the  track.  He  was  apparently  not  directed  to  lift  up 
the  motor,  but  was  directed  to  pry  upon  another  long  rail  in  the 
front  of  the  motor,  to  hold  in  place  some  blocks  which  had  been  placed 
under  the  front  wheel.  He  and  his  witnesses  claim  that  while  this  work 
was  going  on  tiie  foreman  told  the  motorman  sitting  in  the  motor  to 
"go  aliead" ;  that  no  warning  of  this  order  was  given  to  the  plaintiff ; 
that  the  motorman  immediately  started  the  motor,  and  there  threw 
the  plaintiff.  The  defendant's  witnesses  deny  that  the  motorman 
was  on  the  motor  or  that  the  foreman  told  him  to  go  ahead.  Their 
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testimony  is  that  the  workmen  who  were  prying  up  l3ie  motor  dr<^)ped 
their  rail,  and  the  plaintiff  was  hit  by  the  rail. 

[  1  ]  It  is  to  be  noted  that  there  is  no  evidence  from  which  the  jury 
can  infer  that  an  order  to  the  motonnan  to  start  the  motor  would 
have  served  any  useful  purpose,  if  it  was  not  on  the  track  at  that  time. 
Nevertheless  the  trial  justice  charged: 

"Do  yaa  beUere  tmder  all  tbe  evidence  tiuit  then  mm  a  sodden  starting'  of 
tbis  motor  under  orders  from  the  foreman.  In  order  to  help  get  this  motor 
back  on  the  tnuft,'  and  that  this  order  was  given  without  warning  to  the 
men  who  were  engaged  in  lifting  this  motor  with  rails." 

The  attorney  for  the  defendant  duly  excepted  to  the  statement  con- 
tained in  the  charge,  "in  order  to  help  get  the  motor  back  on  the  track." 
There  is  no  evidence  to  justify  any  inference  that  if  such  an  order 
was  given  it  was  given  for  such  a  purpose,  and  this  part  of  the  charge 
was  therefore  erroneous. 

[2]  The  plaintiff  claims  that  this  error  was  immaterial,  since  tiie 
defendant  would  be  liable  if  the  foreman  gave  the  order  without 
warning  the  workmen,  regardless  of  his  purpose  in  giving  such  an 
order.  The  case,  however,  involves  an  issue  of.  fact  as  to  whether 
the  foreman  did  give  such  an  order.  The  testimony  on  this  issue  is 
conflicting,  and  the  jiwy  was  bound  to  consider  the  probabilities  of 
the  conflicting  versions.  The  testimony  adduced  by  the  plaintiff  would 
certainly  gain  in  probatality  if  tfie  jury  could  fairly  find  that  the  sur- 
rounding circumstances  show  some  reason  for  giving  the  order  to 
go  ahead,  while  the  motor  was  chocked  up  in  the  front  and  still  off 
the  track,  and  the  suggestion  of  such  a  reason  by  the  learned  trial 
justice,  without  evidence  to  support  the  suggestion,  was  therefore 
prejudicial. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  a»ts 
to  ^peUant  to  abide  the  event  All  concur. 


GIMBEL  BBOS.,  NEW  YOBE,     MABTINSON  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department  rebruary  28, 1916J 

Pabtsebship  «=>141,  161 — ^LiABiLrrT  or  Pabtnebs— Pibm  TaANaAcnosa. 

A  firm  was  not  connected  with  a  theater  of  which  a  partner  was  the 
lessee.  The  partner  purdiased,  through  a  salesman  of  the  seller,  fur- 
nishings for  the  theater.  The  salesman  supposed  that  the  manager  of 
the  theater  was  a  copartner.  The  manager  was  not  a  copartner,  and  the 
copartner  had  no  knowledge  of  the  transaction  until  a  hill  for  the  fur- 
nishings was  rendered.  7%e  partner  was  present  at  the  theater  when  tbe 
fumtshlngs  were  delivered  and  gave  dlrectlouB  to  the  workm^  BM, 
that  the  partner  was  liable  for  the  price,  but  the  copartner  was  not  liable 

[Ed.  Note.~For  other  cases,  see  FaitoerBhlp.  Cent  Dig.  U  214r-221, 
295%;  Dec.  Dig.  «=»141, 161.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Gimbel  Bros.,  New  York,  agamst  Heniy  Martinson  and 
another,  ccwartners  doing  business  as  Martinson  &  Nibur.  From  a 
judgment  for  plaintiff  for  $2,257.86,  and  from  an  order  denying  a 
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new  trial,  defendants  appeal.  Affirmed  as  to  defendant  Martinson, 
and  reversed  and  complaint  dismissed  as  to  defendant  Martin  Nibur. 

Argued  February  term,  1916,  before  I^EHMAN,  WEEKS,  and 
DELEHANTY,JJ. 

Goldstein  &  Goldstein,  of  New  York  City  (Abraham  Lipton,  of 
New  York  City,  of  counsel)  for  appellants. 

Max  Tachna,  of  New  York  City  (Rose  &  Paskus  and  Norman  P.  S. 
Schloss,  both  of  New  York  City,  of  counsel),  for  respondent 

WEEKS,  J.  This  action  is  brought  against  the  defendants  as  co- 
partners to  recover  for  carpets  and  draperies  furnished  by  the  plain- 
tiflF.  The  defendants  were  engaged  in  the  sale  of  liquors  at  wholesale 
and  retail.  The  merchandise  was  furnished  for  and  delivered  at  the 
Lafayette  Theater,  the  lease  of  which  was  originally  taken  by  the  de- 
fendant Henry  Martinson  and  later  transferred  to  a  corporation  known 
as  the  I^afayette  Amusement  Company,  of  which  both  defendants  were 
stockholders,  together  with  six  or  seven  others.  None  of  the  trans- 
actions were  had  with  the  defendant  Martin  Nibm*,  and  there  was  no 
proof  that  he  had  an^r  knowledge  of  them  until  the  bill  was  rendered. 
The  salesman  o£  plaintiff  testified  that  he  had  all  his  dealings  with 
tiie  defendant  Martinson,  and  that  the  approval  of  the  sketch  and 
estimate  was  signed  by  Benjamin  Nibur,  a  brother  of  defendant  Mar- 
tin Nibur,  in  the  presence  of  defendant  Martinson,  and  that  "he  put 
down  the  names  of  Benjamin  Nibur  and  I  forget  the  other  name — 
Martinson  &  Nibur."  This  paper  was  not  produced  upon  the  trial, 
and  the  witness  stated,  in  answer  to  a  question  as  to  whether  it  was 
^gned  by  Martinson  &  Nibur,  or  for  the  Lafayette  Amusement  Com- 
pany, that  he  was  "pretty  cert»n"  it  was  Martinson  &  Nibtir.  It  was 
also  established  by  the  evidence  that  the  defendant  Martinson  was 
around  the  building  every  day,  and  was  present  when  the  carpet  was 
delivered  at  the  theater,  and  gave  directions  to  the  workmen  who  were 
laying  it. 

Benjamin  Nibur  was  the  mans^er  of  the  theater,  and  it  was  not 
shown  that  he  had  any  connection  with  the  partnership,  or  had  ever 
acted  for  it,  or  was  ever  authorized  to  act  for  it.  There  is  no  evidence 
diat  indicates  or  warrants  the  inference  that  the  purchase  o£  the  mer- 
chandise was  on  the  behalf  of  the  partnership.  The  business  of  the 
partnership  was  in  no  way  connected  with  the  theater  of  which  the 
defendant  Martinson  was  the  lessee,  and  the  salesman  who  took  the 
order  stated  that  he  always  supposed  that  Benjamin  Nibur  was  of  the 
iirm  of  Martinson  &  Nibur,  and  never  had  anything  told  to  him  to 
the  contrary.   As  stated  in  Union  National  Bank  v.  Underbill,  102 


"Each  member  of  a  Arm  Is  the  general  agent  of  the  firm  In  relation  to  all 
Qie  buslnesB  of  the  firm,  and  can  bind  the  Arm  in  what  he  says  and  does  In 
BDCh  boaineBB.  But  when  one  partner  has  a  tranaactkm  with  a  tUrd  person, 
which  is  neither  apparently  nor  really  within  the  sc(9e  oC  the  partnership 
boldness,  the  partnership  Is  not  bound  by  liis  declarations  or  acts  in  the  trans- 
action. He  cannot  by  his  declarations  make  that  a  partnership  transaction 
which  does  not  appear  to  be  such,  and  which  Is  apparently  and  really  an  In- 
flTldual  transaction.   In  each  a  case  the  third  person  has  notice  that  the 
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transaction  is  outside  of  the  partnership  boaliieai  and  be  cannot  rely  upon 
the  partnership  credit." 

The  motion  to  dismiss  the  complaint  as  to  the  defendant  Nibur,  which 
was  made  at  the  end  of  the  plaintiff's  case  and  renewed  at  the  end 
of  the  entire  case,  should  have  been  granted.  The  finding  of  titie  jury 
as  against  the  defendant  Martinson  was  fully  justified  by  the  evidence, 
and  the  judgment  against  him  should  be  aflfiimed.  Alaska  Banking 
&  Safe  Deposit  Co.  v.  Van  Wyck,  146  App.  Div.  S,  9,  130  N.  Y.  Supp. 
563 ;  Mcintosh  v.  Ensign,  28  N.  Y.  169. 

The  judgment  appealed  from,  therefore,  must  be  reversed,  with 
costs,  as  to  the  defendant  Nibur,  and  the  complaint  dismissed  as  to 
him,  with  costs,  and  affirmed,  with  costs,  as  to  the  defendant  Martin- 
son. All  concur. 


(Supreme  Goart,  Appellate  Dl^on,  First  DesMUtment   T^raarj  18,  ISlfl) 

1.  GONTBACTS  4=93C0 — SOTTICIBNCT  OF  SVIDBNOS — TGRUS. 

In  en  action  for  damages  for  brea<^  of  an  alleged  contract  to  form  a 
corporation,  on  certain  terms  as  to  capital,  of  the  business  of  wUdi 
plaintiffs  were  to  have  ezclu^ve  control,  evidence  held  not  to  show  tbat 
defendants  agreed  to  plaintiffs'  exclusive  contrcrf. 

[Ed.  Note.— For  other  cases,  see  Gcmtracts,  CenL  Dig.  H  161^-1823;  Dec. 
Dig.  «=»350.] 

2.  WrrNBSSEs  e=>20Q — Pbivileoed  Communications— Attobney  and  Cubnt. 

The  testimony  of  the  attorney  who  formed  the  corporation  as  to  conver- 
sations In  his  office  at  that  time  in  the  presence  of  both  the  defendants  and 
the  plaintiffs  was  not  pilvll^ed  as  mmfldoitlal. 

[Ed.  Note—For  other  cases,  see  WitnesseB,  Cent  Dig.  |g  761,  764,  765; 
Dec  Dig.  <8=»206.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Morris  Reitzfeld  and  another  against  Michael  Harris 
and  another.  From  a  judgment  for  the  plaintiffs  upon  a  verdict  of  a 
jury  for  $1,200,  defendants  appeal.  Judgment  and  order  reversed,  and 
new  trial  ordered. 


Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  I^UGH- 
LIN,  SCOTT,  and  PAGE,  JJ. 
Jacob  M.  Leibner,  of  New  York  City,  for  appellants. 


Harry  A.  Goidel,  of  New  York  City,  for  respondents. 

PAGE,  J.  This  action  is  brought  to  recover  damages  for  breach 
of  an  alleged  contract  whereby  Uie  two  plaintiffs  and  the  two  de- 
fendants agreed  to  form  a  corporation  for  the  purpose  of  manufac- 
turing mantels  and  woodwork.  The  complaint  alleges  that  the  plain- 
tiffs agreed  to  transfer  to  the  corporation  all  the  property  and  out- 
standii^  accounts  of  a  copartnership,  in  which  they  had  been  engaged 
in  similar  work,  at  a  valuation  of  $1,600.  Defendants  agreed  to 
transfer  to  the  corporation  $3,000  in  cash  and  $1,500  worth  of  machin- 
ery.  The  $6,100  of  capital  thus  created  was  to  be  divided,  and  $800 
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thereof  given  to  each  plaintiff  and  $4,500  to  the  defendants  jointly. 
It  is  further  alleged  in  the  complaint  that  the  defendants  agreed  to 
permit  the  plainti^s  to  be  in  exclusive  charge  and  control  of  the  busi- 
ness and  to  receive  each  a  salary  of  $20  per  week  and  25  per  cent,  of 
the  net  profits  of  the  business.  The  breaches  of  the  contract  alleged 
are  that  defendants  failed  to  invest  the  said  $4,500  in  the  corporation, 
failed  to  turn  over  $1,600  worth  of  stock  to  the  plaintiffs,  refused 
to  permit  plaintiffs  to  draw  $20  per  week  salary,  and  prohibited  the 
plaintiffs  from  managing  and  controlling  the  business. 

[1]  The  two  plaintiffs,  who  were  the  only  witnesses  in  support  of 
their  case,  testified  to  the  foregoing  agreement.  The  only  breaches 
attempted  to  be  shown,  however,  were  that  plaintiffs  received  only 
$10,  and  sometimes  $15,  weekly  salary  during  the  five  months  that 
the  corporation  continued  business,  and  that  they  did  not  receive  their 
stock  in  the  company  as  agreed,  and  were  not  allowed  to  manage  and 
control  the  business.  The  court  ruled  out  the  damages  for  loss  of  sal- 
ary, and  confined  the  case  to  a  recovery  of  the  money  or  property 
.  which  the  plaintiffs  had  invested. 

The  defendants  showed  that  they  had  invested  the  $4,500  in  the 
corporation  as  agreed,  and  that  the  stock  was  issued  to  the  plaintiffs 
each  in  the  svun  of  $800  according  to  the  contract.  They  denied  the 
agreement  to  pay  $20  weekly  as  a  salary  to  each  of  the  plaintiffs,  and 
denied  the  agreement  to  allow  the  plaintiffs  to  control  the  corporation 
exclusively.  The  by-laws  of  the  corporation,  signed  and  duly  approved 
by  all  four  of  the  parties  to  the  agreement,  were  placed  in  evidence,  and 
provided  that  the  president  of  the  company,  who  was  one  of  the  de- 
fendants, was  to  have  general  control  and  management  of  its  business 
and  affairs  in  the  recess  of  the  board  of  directors,  which  body  was  to 
consist  of  three  members  and  had  general  management  of  the  affairs  of 
the  corporation. 

The  attorney  who  incorporated  the  company  testified  &at  he  fully 
read  and  explained  the  by-laws,  minutes,  etc.,  to  all  four  of  these 
parties  in  Yiddish  before  they  were  adopted.  It  was  shown  that  the 
corporation  did  not  succeed,  and  its  assets  and  business  were  sold  to 
satisfy  the  claims  of  a  judgment  creditor.  If  the  jury  found  that  the 
defendants  agreed  to  allow  the  plaintiffs  exclusive  control  of  the  cor- 
poration, in  spite  of  the  express  provisions  of  the  by-laws  to  the 
contrary,  I  am  of  the  opinion  that  the  verdict  was  against  the  weight 
of  evidence.  The  recoM  contains  no  competent  evidence  of  a  breach 
of  the  defendants'  agreement  to  invest  $4,500  in  the  corporation. 
Most  of  the  testimony  given  on  behalf  of  both  parties  was  rambling 
and  almost  unintelligible.  Not  one  of  the  four  parties  seemed  able  to 
tell  a  consecutive  story  of  what  was  said  and  done. 

[2]  'Die  only  disinterested  and  intelligent  witness  called  to  the  stand 
was  the  attorney  who  formed  the  corporation.  He  was  asked  to  tes- 
tify as  to  conversations  whidi  took  place  in  his  oflice  at  the  time  of 
the  incorporation  in  the  presence  of  all  four  parties.  This  was  ex- 
cluded, on  the  ground  of  privilege  of  counsel.  This  was  clearly  er- 
ror, since  the  conversations  were  had  in  the  presence  of  all  of  the  par- 
ties, and  were  not  confidential  communications.   Whether  these  con- 
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versations  would  have  thrown  any  light  on  tlie  real  agreement  of  the 
parties,  it  is  impossible  to  say. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  the  appellants  to  abide  the  event  Order  filed.  AU  concur. 


(Supreme  Ooart,  Appellate  DlvlBlon,  Second  Department  Febmary  11, 1910.) 

1.  MTmioiPAX  GoBPouTXona  ^>198 — ^DiscHAaaiNo  Fibkican — CEsnouiu — 

WbIT— GONGLUBIVSinESS. 

On  certiorari  by  relator  to  review  the  action  of  the  fire  commissioner 
discharging  him  from  the  service  as  a  lineman,  the  court  cannot  go  out- 
side the  facts  embodied  in  the  return,  and  against  Its  denials  accord 
relator  the  status  of  a  discharged  volonteer  fireman. 

[Bd.  Note. — For  other  cases,  see  Munldpal  Corporations,  Cent  Dig.  ${ 
640-S45:  Dec.  Dig.  ^198.] 

2.  MuNiciPAi,  Corporations  (S=»198 — Discbabqino  Foreman — Filhtq  Cvterm- 

CATE  OF  Discharge  as  VOLnNTEEE — Effect. 

Where  snch  relator  filed  a  certificate  of  his  dlschai^e  as  a  volunteer 
fireman,  but  did  not  bring  his  claim  as  such  to  the  personal  attention  of 
the  commissioner  wh^n  threatened  with  discharge,  such  mere  filing  did 
not  confer  upon  relator  the  statutory  privilege  of  a  veteran. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  Sj 
540-545  ;  Dec.  Dig.  ^19a] 

8.  Mtjmicipal  Cobpobatiohs  €=»198 — ^Dischaboing  Pibeman — Cebtiobabi. 
Where  It  appeared  that  snch  relator  was  allowed  an  opportunity  of 
making  an  explanation  wltliln  Greater  New  York  Charter  (Laws  1901,  c 
466)  S  1543,  and  that  he  merely  filed  ids  certificate  of  discharge  as  a  vol- 
unteer fireman,  without  bringing  to  the  attention  of  the  commissioner  his 
claim  of  the  statutory  privilege  as  a  discharged  voluntew  fireman,  the 
deternilnatl(m  of  tlie  commissioner  removing  him  was  not  revlswable  by 
certioran. 

[Ed.  Note. — For  other  cases,  see  Municipal  Oorpwatlnis,  Cmt  D^  U 

540-645;  Dec  Dig.  €=5198.1 

Certiorari  by  Harry  P.  Lee  to  review  determination  of  Robert  Adam- 
son,  Fire  Commissioner  of  the  City  of  New  York,  discharging  relator, 
a  lineman  in  that  department,  after  a  hearing  on  charges.  Writ  dis- 
missed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON, 
MILLS,  and  PUTNAM,  JJ. 

Alfred  J.  Talley,  of  New  York  City  (Denis  R.  O'Brien,  of  New 
York  City,  on  the  brief),  for  relator. 

Frank  Julian  Price,  of  Brooklyn  (Frank  L.  Polk,  of  New  York  City, 
and  Thomas  F.  Magner,  of  Brooklyn,  on  the  brief),  for  respondent 

PER  CURIAM.  [1,  2]  As  the  court  cannot  go  outside  the  facts 
embodied  in  the  return  (People  ex  rel.  Miller  v.  Wurster,  149  N.  Y.  549, 
44  N.  E.  298;  People  ex  rel.  Lester  v.  Eno,  176  N.  Y.  513,  68  N.  E. 
868),  we  could  not,  against  the  denials  in  the  return,  accord  to  relator 
the  status  of  a  discharged  volunteer  fireman.    Merely  filing  a  cer- 
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tificate  of  discharge,  without  brii^ng  the  applicant's  claim  to  the 
commissioner's  personal  attention,  would  not  confer  the  statutory  privi- 
lege of  a  veteran.  People  ex  rel.  Robesch  v.  President,  190  N.  Y. 
497,  83  N.  E.  597;  Matter  of  Knapp  v.  Duffey,  169  App.  Div.  794, 
155  N.  Y.  Supp.  818.  The  relator  has  been  "allowed  an  opportunity 
of  making  an  explanation"  (Greater  New  York  Charter,  §  1543),  and 
a  statement  of  the  reasons  for  his  removal  has  been  filed  in  the  de- 
partment. Such  grounds  are  real  and  substantial.  Matter  of  Griffin 
V.  Thompson,  202  N.  Y.  104,  95  N.  E.  7. 

[3]  lue  determination  of  the  commissioner,  being  within  his  stat- 
utory powers  of  removal,  is  not  reviewable  by  certiorari.  People  ex 
rel.  Kennedy  v.  Brady,  166  N.  Y.  44,  59  N.  E.  701. 

The  writ  is  therefore  dismissed,  with  $50  costs  and  disbursements. 


m  Mlaa  Bep.  780) 

MONEYWEIGHT  SCAI^EJ  CO.  T.  PRICE. 

(Columbia  Goouty  Court.  December, 

1.  JUDGUENT  <8=>345 — VAOATIOW — jTmiSDICnOK — COtrKTT  COUBT, 

Under  Code  Civ.  Proa  S  3017,  proTidlng  that,  when  the  transcript  of 
a  Judgment  ot  the  City  Court  la  filed  in  the  county  clerK's  office,  the  judg- 
ment shall  be  de^ed  a  Judgment  ot  the  County  Court  and  enforced  ac- 
cordingly, the  County  Court  has  Jurisdiction  to  cancel,  set  aside,  or  va- 
cate  auch  Judgments. 

[Kd.  Note.— Fot  other  caees,  see  Judgment,  Gent  Dig.  H  674-676 ;  Dec; 
Dig.  «8=>845.] 

2,  COJTKTa  «S3l8d— CiTT  OOOBT— PX^ADtirO — JUBUDICliOH— I>EFAUXT  JVDCH 

Where  a  oonqplaint  filed  in  a  City  Court  falls  to  comply  with  Code  CIt. 

Proc.  §  2936,  prescribing  the  rcQnlsites  of  a  complaint.  In  that  it  does  not 
specify  the  amount  actually  due,  or  pray  Judgment  for  the  amount  due, 
the  City  Court  is  without  Jurisdiction  to  enter  a  default  judgment  with- 
out proof. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  S|  409,  412,  413,  429, 
468;  Dec.  Dig.  «3>U8.] 

Action  by  the  Moneyweight  Scale  Company  against  Frank  Price. 
The  transcript  of  a  judgment  entered  for  plaintiff  by  default  was 
filed  in  the  office  of  the  county  clerk,  and  defendant  moves  to  cancel 
and  set  aside  die  transcript  and  vacate  the  judgment  docketed  thereon, 
and  to  set  aside  an  execution  issued  on  the  judgment  and  direct  tiiie 
sheriff  to  return  moneys  in  his  hands  which  were  collected  pursuant 
to  the  execution.    Motion  granted. 

Jdin  V.  Whitbeck.  Jr.,  of  Hudson,  for  the  motion. 
Thomas  A.  Coddngham,  of  Hudson,  opposed. 

McNAMEE,  J.  The  judgment  in  this  case  was  entered  by  de- 
fault in  pleading  in  the  City  Court,  after  personal  service  of  the  sum- 
mons and  complaint.  A  transcript  of  the  judgment  of  the  City  Court 
was  filed  in  the  office  of  the  clerk  of  Coltunbia  county,  and  judg- 
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ment  thereupon  entered  by  the  clerk,  Th^ereafter  execution  was  is- 
sued and  delivered  to  the  sheriff,  who  levied  upon  and  sold  certain 
property  of  the  defendant,  and  applied  the  proceeds  thereof  upon  the 
judgment,  and  also  collected  from  the  defendant  moneys  to  be  fur- 


the  sheriff  was  stayed  pending  this  motion. 

[1]  By  section  3017  of  the  Code  of  Civil  Procedure,  when  a  tran- 
script of  a  judgment  of  the  City  Court  is  filed  in  the  county  clerk's 
office,  the  judgment  is  deemed  a  judgment  of  the  County  Court,  "and 
must  he  enforced  accordingly."  The  filing  of  the  transcript  with 
tiie  county  clerk  makes  it  a  part  of  the  records  of  the  County  Court ; 
and  thereupon  the  transcript,  the  judgment  entered  thereupon,  and 
all  proceedings  supplemental  thereto  are  subject  to  the  control  of  the 
County  Court,  not  only  for  the  purpose  of  enforcing  the  judgment, 
but  also  to  cancel,  set  aside,  or  vacate  as  justice  may  require.  It 
would  not  be  contended  that  the  County  Court  is  a  mere  agency  of  the 
City  Court,  or  of  a  Justice's  Court,  to  enforce  the  judgments  of  those 
courts,  with  less  power  and  control  over  the  records  and  proceedings, 
after  the  filing  of  the  transcript,  than  the  County  Court  possesses  with 
reference  to  its  own  records  and  proceedings.  County  Courts  have 
exercised  this  power  heretofore  and  such  exercise  has  been  approved. 
Daniels  v.  Southard,  36  App.  Div.  540,  55  N.  Y.  Supp.  692 ;  Howe 
V.  Peckham,  30  App.  Div.  173.  51  N.  Y.  Supp.  889;  Johnson  v.  Man- 
ning, 75  App.  Div.  285,  78  N.  Y.  Supp.  96. 

[2]  It  was  contended  on  the  argument  that  the  City  Court  ex- 
ceeded its  jurisdiction  in  entering  judgment  by  default  and  without 
proof,  because  the  verified  complaint  did  not  meet  the  requirements 
of  section  2936  of  the  Code  of  Civil  Procedure,  in  that  the  complaint 
did  not  specify  the  amount  actually  due  to  the  plaintiff  from  the 
defendant,  and  did  not  pray  judgment  for  the  amount  so  due.  The 
Appellate  Division,  Third  Department,  has  held  in  Rowe  v.  Peckham, 
siipra,  that  the  County  Court  is  not  bound  by  the  transcript,  and  has 
the  right  to  look  into  the  proceedings  of  the  Justice's  Court  to  see 
whether  that  court  proceeded  within  its  jurisdiction. 

Prior  to  the  enactment  of  chapter  414  of  the  Laws  of  1881  there 
was  no  provision  for  judgment  by  default  in  Justices*  Courts,  and  it 
was  accordingly  necessary  for  the  plaintiff  to  prove  his  cause  upon 
the  defendant's  failure  to  plead.  The  substance  of  this  enactment 
is  now  found  in  section  2936,  above  mentioned  and  prescribes  the 
conditions  upon  which  the  justice  may  enter  judgment  in  favor  of  the 
plaintiff  without  common-law  proof.  Two  of  these  conditions  are 
that  the  plaintiff  shall  specify  the  amount  actually  due,  and  shall  pray 
judgment  for  the  amount  so  due.  Any  condition  which  the  statute 
prescrilKs  as  a  substitute  for  common-law  proof  should  be  at  least 
substantially,  if  not  strictly,  complied  with.  In  this  case  the  plain- 
tiff offered  his  pleading  as  a  verified  complaint,  although  it  did  not 
specify  the  amount  due,  nor  pray  judgment  for  the  amount  due. 
While  it  may  be  deducible  from  the  complaint  how  much  is  due  the 
plaintiff,  it  is  very  apparent  that  the  amount  prayed  for  in  the  com- 
plaint is  not  due.   There  is  a  palpable  inconsistency  in  the  amount 
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due  as  deducible  frwn  the  allegations  of  the  complaint  and  the 
amount  stated  in  the  prayer  for  relief.  And  even  though  the  com- 
plaint were  a  sufficient  basis  for  a  judgment  by  default,  it  clearly  is  not 
a  sufficient  basis  for  the  amount  of  the  judgment  rendered.  The 
judgment  in  which  this  action  terminated  is  the  very  thing  which  the 
provisions  of  section  2936  of  the  Code  of  Civil  Procedure  aim  to 
prevent,  and  if  the  provisions  of  the  section  had  been  complied  with 
the  ju<^;ment  in  question  would  not  have  been  entered.  As  the  pow- 
ers of  ^e  city  judge  are  purely  statutory,  and  as  the  conditions  upon 
which  the  verification  of  the  complaint  can  be  substituted  for  com- 
mon-law proof  have  not  been  complied  with,  the  City  Court  was 
without  jurisdiction  to  enter  die  judgment  in  question. 

An  order  may  be  entered  setting  aside  and  canceling  the  transcript 
of  Hie  judgment  of  the  City  Court,  and  vacatii^  the  judgment  entered 
thereupcxif  and  setting  aside  the  execution  issued  upon  the  judgment, 
and  directing  the  lAeriff  to  return  to  the  defendant  ^  moneys  or  other 
property  in  his  hands  levied  or  received  pursuant  to  the  execution. 

Ordered  accordingly. 


(82  Misc.  Bep.  622) 

PEOPLE  r.  BBOVN. 

(Cknirt  of  General  Sessloiw,  New  York  Cknmty.  Decemtwr  13.  lOlB.) 

L  VaObahot  Elbhehts  or  Oitinsb— "ENOwraaLT  Hesidbs." 

To  sustain  a  conilctton  of  vagrancy  by  a  violation  of  Tenement  Hoose 
Law  iCoDaoL  Lawa»  c.  81)  S  ISO,  as  amended  by  Iaws  1813,  c.  588,  making 
It  an  offense  to  knowing^  redde  in  a  bonae  of  prostitution  in  a  tenement 
hoase,  one  of  the  elements  to  be  proven  is  that  defendant  "knowingly  re- 
sides" ;  that  is,  resides  having  knowledge  tbat  tiie  house  is  a  bouse  ot 
prostltntlon. 

[Ed.  Note.— For  other  cases,  see  Vagrancy,  Coat  Dig.  i  1 ;  Dec.  Dig. 

«=9l.] 

t,  Taokanct  «=93—EviDMnc»—Su>nonnoT— Knowledge. 

Knowledge  that  a  house  where  one  resides  is  a  honse  of  prostitution 
may  be  proren  ^ther  by  direct  evidence  or  by  drcnmstances  from  which 
knowledge  may  be  inferred. 

[Ed.  Note. — For  other  cases,  see  Vagrancy,  Gent  Dig.  f  8;  De&  Dig. 
«s»3.] 

8.  Vaobanot  4s»3 — CaxMinAi.  Pbosboutiok — Evidence. 

In  a  prosecution  for  vagrancy,  evidence  held  insnffidoit  to  ahow  that 
defendant  knew  that  the  honse  in  which  she  was  residing  was  a  bouse 
of  prostitution. 

[Ed.  Nota— For  other  cases,  see  Vagrancy^  Oent  Dig.  |  8;  Dec.  Dig. 
«=»30 

4.  CBnaRAX.  Daw  4=»568 — Evidence — REQUisrrss. 

mie  requirement  of  proof  of  each  essential  element  of  an  offense  ap- 
plies to  all  cases,  including  snmmary  conTlcttons  in  a  Magistrate's  Court. 

PDd.  Note.— ffw  otiHer  cases,  see  ommlnal  Law,  Cent  Dig.  f  1271;  Dec. 
Dig.  «B9668J 

Ethel  Brown  was  ctxivicted  of  vagrancy,  and  appeals.  Reversed, 
and  new  trial  ordered. 
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Alexander  Lange,  of  New  York  City,  for  appellant. 
Charles  Albert  Perkins,  Dist  Atty.,  of  New  York  City,  for  the  Peo- 
ple. 

WADHAMS,  J.  This  is  an  appeal  from  a  judgment  6nding  the 
defendant  guil^  of  a  violation  of  article  8,  section  150,  chapter  99, 
of  the  Laws  of  1909  (Consol.  Laws,  c.  61),  as  amended  by  chapter 
598  of  the  Laws  of  1913.  The  offense  for  which  the  defendant  was 
placed  on  trial  is  defined  as  follows : 

"Section  160.  Vagrancy. — person  who:  *  *  *  4.  Knowingly  resides 
In  a  bouse  of  prostltutlcHi,  or  aaslffutlon  or  lU-fame  of  any  descrlptifm  In  s 
tenement  house.  •   •  •  >* 

[1]  One  of  the  elements  to  be  proved  to  sustain  a  conviction  is 
that  the  defendant  "knowii^ly  resides" ;  that  is,  resides  having  knowl- 
edge that  the  house  as  a  house  of  prostitution.  People  t.  Edna  Meyer, 
157  N.  Y.  Supp.  997,  Rosalsky,  J.,  Court  of  General  Sessions,  Octo- 
ber, 1914. 

[2]  Knowledge  may  be  proven  either  by  direct  evidence  ot  by  cir- 
cumstances from  which  knowledge  may  be  inferred.  People  v.  Ran- 
kin, 92  Misc.  Rep.  62,  155  N.  Y.  Supp.  86. 

[3]  In  this  case  the  evidence  does  not,  in  my  opinion,  establish 
knowledge  on  the  part  of  the  defendant  that  the  house  in  which  she 
resided  was  a  house  of  prostituticm.  The  only  evidence  is  that  of  a 
police  officer,  who  testified  that  he  called  with  another  man,  by  whom 
he  was  introduced  to  this  defendant  and  another  woman;  that  the 
other  man  then  left;  that  he,  the  officer,  had  a  conversation  about 
the  weather  with  the  other  woman,  and  then  was  solicited  and  taken 
by  her  into  another  room;  that  the  other  woman  there  offered  to 
omunit  an  act  of  prostitution,  after  which  he  placed  the  other  woman 
under  arrest.  The  officer  further  stated  that  this  defendant  was 
|H%sent  at  the  time  of  the  conversation  before  he  went  into  the  other 
room,  but  that  he  had  no  conversation  with  this  defendant;  and  that 
this  defendant  took  no  part  in  his  c(Miversation  with  the  other  wcmian. 
After  the  arrest  of  the  other  woman,  the  defendant  was  asked  by  the 
officer  whether  she  lived  in  the  premises,  and  she  said  that  she  did, 
and  had  just  paid  die  fourth  month's  rent,  and  she  was  thereupon 
placed  under  arrest. 

This  was  all  the  evidence.  There  was  no  proof  as  to  the  reputatiffli 
of  the  house,  or  that  any  act  of  prostitution  had  ever  theretofore  been 
undertaken  by  any  one  residing  therein,  or  that  the  defendant  had 
any  knowledge  of  any  prior  similar  occurrence  in  the  house.  There 
was  no  evidence  that  the  other  woman,  who  had  solicited  the  officer, 
resided  in  the  premises,  or  how  long  she  had  been  in  the  house,  or 
that  the  defendant  had  any  prior  acquaintance  with  her,  or  that  the 
defendant  knowingly  resided  in  the  premises  after  this  occurrence, 
for  she  was  immediately  arrested  by  the  officer. 

[4]  The  prefer  security  of  perscmal  liberty  requires  that  each  es- 
sential dement  of  an  offense  be  i»'oven.  The  requisite  applies  to  all 
cases  including  those  of  summary  conviction  in  the  Magistrate's  Court 
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As  was  pointed  out  by  Judge  Andrews  in  People  v.  N.  Y.  C  Protec- 
tory, 106  N.  Y.  6(H,  at  page  609,  13  N.  E.  435,  at  page  436: 

"They  are  conducted  contrary  to  the  course  of  the  common  law,  without  the 
InterrentlcMi  of  a  Joiy,  •  •  •  and  are  often  attended  with  tJlie  gravest 
oonaeqaenoeA." 

Judgment  reversed,  and  a  new  trial  ordered  in  the  Magistrate's 
Court. 


CIPRIANO  T.  BOCIBa!A  BAN  SALYATOREL 

(Municipal  Court  of  City  of  New  York,  Borough  of  Manhattan,  First  District 

February  19,  1916.) 

1.  iKsusAiTCT  «=dT19— Mutual  Bimur  Insctuwot— Oohtract— Br-Liwe— 

StTBSSQUEHT  PBOTZnOITB  ATROTINO  BBlHEITrS — VALinaY. 

Where,  after  plalntUC  became  a  member  of  a  benevolent  society,  the 
by-laws  were  amended  so  as  to  exclude  from  sick  benefits  all  those  living 
outside  Greater  New  Tort,  and  he  thereafter  removed  from  Greater  New 
York  and  continued  paying  assessments,  be  was  neverthel«BS  entitled 
to  sick  iKiieflts,  since  the  amendment  was  as  to  him  Invalid,  as  impair- 
ing the  obligation  of  h^a  contract. 

[EA.  Note.— For  otlwr  oasest  sea  Inauranoe^  Oant  Dig.  f  185S;  Dec. 
Dig.  «=971ft] 

2.  InsuKANCK  ^=9719 — MtmrAi  BBiTsnr  Insuranob — CowxBAcrr — Bt-Laws— 

Subsequent  Pbovisioks  AFFECTina  Benefits — ^Investment. 

In  becoming  a  member  of  such  society  plalntlfC  made  an  Investment, 
which  gave  him  vested  rights  to  the  sick  benefits  as  provided  at  the  time 
of  his  becoming  a  member, 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  S  1855;  Dec. 
Dig.  «=>719.] 

8.  IiTsuRANCE  «=:9724— Mutual  BsNErrr  Insuranob— Cohieact^Bt-Laws— 

SUBSEQUXHT  FbOVISIONS  AlTBcniTa  BEinSTITB. 

In  such  case  plaintiff  was  not  estopped  to  claim  itick  benefits  by  making 
paymtats  of  dues  to  the  society  after  removing  from  Greater  New  York. 

[Ed.  Nota— For  other  <»aea,  see  Insurance,  Cent  Dig.  IS  1837,  1866- 
1868;  Dea  Dig.  «»721.] 

Action  by  Francesco  Cipriano  against  the  Societa  San  Salvatore. 
Submitted  on  agreed  statement  of  facts.   Judgment  for  jdaintiff. 

P.  Francis  Marro,  of  New  York  City,  for  trfaintiff. 
Jerome  J.  Licari,  of  New  York  Ci^,  for  defendant 

OPPENHEIMER,  J.  This  case  was  submitted  to  me  on  an  agreed 
state  of  facts.  Prior  to  and  on  the  13th  day  of  October,  1910,  the  plain- 
tiff was  and  still  is  a  member  of  the  defendant,  a  benevolent  society. 
On  that  day  the  by-laws  of  the  defendant  were  amended,  so  as  to  ex- 
clude from  receiving  "sick  benefits"  any  member  residing  outside  of 
the  Greater  New  York.  After  said  date  the  plaintiff  took  up  his  resi- 
dence in  Jersey  City.  On  August  18,  1915,  the  plaintiff  became  and 
still  remains  quite  sick.  The  plaintiff  claims  $86 ''sick  benefits."  There 
is  no  question  but  that  the  plaintiff's  wife  would  be  entitled  to  a  "death 
endowment"  in  the  event  of  his  death.   After  the  plaintiffs  departure 
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from  the  city  of  New  York,  the  defendant  received  from  him  the  same 
amount  of  dues  as  he  had  paid  prior  thereto.  Is  Ae  plaintiff  entitled 
to  the  $86? 

[1]  In  the  case  of  Poultney  v.  Bachman,  repwled  in  31  Hun,  49, 
the  justice  writin^f  the  opinion  of  the  court  says,  on  page  52: 

"This  society  Is  baievolent  In  Its  design.  It  aids  Its  sick  monbera  from 
funds  srislng  from  du^  and  eotrance  fees  and  the  like.  Kow,  there  might 
be  such  an  amount  of  sickness  as  would  rapidly  exhaust  all  the  funds,  so  that 
they  would  prove  insufficient  for  demands  upon  them.  It  Is  well,  tberefore. 
that  the  society  should  retain  a  power  of  control,  by  which  It  may  diminish 
or  increase  its  'benefits'  according  to  its  ablUty." 

The  Illinois  and  Indiana  cases  cited  by  the  defendant's  attorney  are 
substantially  of  the  same  tenor.  See  Fullwender  v.  Supreme  Coun- 
cil, 180  111.  621,  54  N.  E.  ASS,  72  Am.  St.  Rep.  239;  Supreme  Lodge 
Knights  of  Pythias  v.  Knight,  117  Ind.  489,  20  N.  E.  479,  3  L.  R-  A. 
409.  The  text  in  Bajcon  on  Benefit  Societies  is  in  harmony  with  tiie 
authorities  just  cited.  In  a  case  decided  by  the  Cotu-t  of  Appeals  in 
1909  it  was  held  that: 

"Benefits  cannot  be  reduced,  or  new  conditions  forfeiting  benefits  added, 
by  an  amendmwt  to  the  by-laws,  even  when  the  general  ilght  to  amend  is 
expressly  reserved.  Hence,  the  amendments  which  assume  to  cut  down  the 
benefits  to  which  the  plaintiff  became  entitled  by  his  contract  are  rold  and 
of  no  effect"  Wtii^t  t.  Knights  of  Maccabees,  186  N.  X.  892;  88  N.  EL  1078, 
31  L.  R.  A.  (N.  8.)  423.  134  Am.  St  Bep.  83a 

In  this  case  Judge  Vann  (196  N,  Y.  at  page  401,  89  N.  E.  at  page 
1081,  31  h.  R.  A,  [N.  S.]  423,  134  Am.  St.  Rep.  838)  approvingly 
quotes  from  tiie  language  of  Judge  Cullen  in  another  Court  of  Ap- 
peals case  as  follows : 

"It  Is  quite  easy  for  fraternal  organizations,  such  as  the  defendant.  If  they 
deem  the  provisions  for  benefits  to  their  members  tentative  only,  and  desire 
to  hare  them  subject  to  such  modification  as  the  business  of  the  orders  may 
require,  to  express  that  in  the  certiflcat&" 

In  the  case  of  Ayers  v.  Ancient  Order  of  United  Woricmen,  188 
N.  Y.  280,  80  N.  E.  1020,  it  was  held  that  a  certificate  of  membership 
should  become  void  if  the  insured  thereafter  "entered  into  the  busi- 
ness or  occupation  of  selling,  by  retail,  intoxicating  liquor  as  a  bever- 
age." It  was  held  in  that  case : 

"That  one  parly  shoold  not  have  the  right  to  make  a  radical  <3mnge  In  the 
cmtract,  or  one  that  would  reduce  its  pecuniary  valne  to  the  other.** 


See,  also,  Raymond  v.  Supreme  Lodge  Knights  of  Pythias,  85  Misc 
Rep.  141,  148  N.  Y.  Supp.  76. 

In  196  N.  Y.  at  page  403,  89  N.  E.  at  page  1081,  31  L.  R.  A.  (N. 
S.)  423,  134  Am.  St.  Rep.  838,  in  the  case  of  Wright  v.  Knights  of 
Maccabees,  supra,  language  is  used  which  is  quite  apropos  to  tihe  case 
at  bar: 


"While  the  defendant  may  doubtless  so  amend  Its  by-la^  •  •  •  as 
to  make  reasonable  changes  in  the  methods  of  admlnlstratlmi,  the  manner  of 
conducting  Its  business,  and  the  like,  no  change  can  be  made  which  will  de- 
prive a  member  of  a  substantial  rlgSit  confenred  expressly  or  LmpUedly  by 
the  contract  its^" 
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That  is  beyond  the  power  of  the  Legislature,  as  well  as  llie  associa- 
tion, for  the  obligation  of  their  contract  is  protected  by  the  federal 
Constitution.  See  the  recent  case  of  Green  v.  Ro3ral  Arcanum,  206  N. 
Y.S97.  100N.E.411. 

The  following  very  strong  language  by  Judge  Martin  may  be  ap- 
plied to  the  case  I  am  considering : 

"It  It  be  tme  that  the  defendant  cannot  fiuocessfully  coutinQe  its  business 
Qpcm  the  plan  It  has  established  wltiumt  disregarding  its  ctmtracts,  *  *  • 
no  unmltiRated  calamity  will  be  liable  to  befall  the  commnnlty  In  which  Its 
badness  Is  transacted  by  Its  sn sponsion,  or  by  a  final  dlsstdntlon  of  the  As- 
sociation." Vought  r.  Eastern  Bl^  ft  Loan  Ass'n,  172  N.  T.  508,  66  M.  B. 
496,  9S  Am.  St  Rep.  761. 

Counsel  for  the  defendant  claims  that  "sick  benefits"  are  not  vested 
rights,  and  cites  the  case  of  Poultney  v.  Bachman,  supra.  Why  sick 
benefits  are  to  be  distinguished  frwn  "death  endowments,"  so  far  as 
vested  rights  in  them  are  concerned,  is  inconceivable  to  me.  It  is 
conceded  by  the  defendant's  attorney  that  upon  the  death  of  the  plain- 
tiff his  wife  would  be  entitied  to  a  certain  amount  of  mcmey  called  a 
"death  endowment."  In  the  one  case  a  "sick  benefit"  is  payable  when 
a  member  becomes  sick,  and  in  the  other  a  "death  endowment"  is 
payable  when  a  member  dies.  The  only  direct  financial  interest  which 
a  member  in  the  defendant's  society  has  is  the  payments  promised 
to  him  in  the  event  of  his  sickness.  An  amendment  could  be  adopted 
by  the  organization  providing  that  nonresident  members  must  procure 
affidavits  from  reliable  physicians  certifying  to  the  sickness  of  such 
members. 

[2,3]  The  defendant's  attorney  also  ccmtends  that  the  plaintiff  is 

estopped  from  claiming  the  sick  benefits  because  he  continued  to  pay 
his  dues  after  his  departure  from  the  city  of  New  York.  But  so  far 
as  the  estoppel  of  the  defendant  is  concerned  by  reason  of  the  fact 
that  it  received  the  plaintiff's  dues  after  he  left  the  city  of  New  York, 
the  defendant's  attorney  claims  that  this  did  not  constitute  a  waiver 
by  the  defendant,  and  cites  Penachio  v.  Saati,  33  Misc.  Rep.  751,  67 
N.  Y.  Supp.  140;  McVoy  v.  Keller,  36  Misc.  Rep.  803,  74  N.  Y. 
Supp.  842. 

I  do  not  see  a  legitimate  ground  for  the  distinction  in  favor  of  the 
defendant;  particularly  so  when  we  take  into  consideration  the  funda- 
mental principle  that  forfeitures  are  not  favored  by  the  law.  The 
plaintiff  had  a  vested  right  to  "sick  benefits,"  of  which  the  society 
could  not  divest  him  without  his  explicit  consent.  Not  only  native, 
but  many  thousands  of  foreign-born,  citizens  become  members  of  fra- 
ternal associations.  Affiliations  with  such  associations  constitute  in- 
vestments. 

If  the  defendant  wished  to  bind  the  plaintiff  by  a  modification  of 
the  constitution  and  by-laws  depriving  him  of  "sick  benefits"  in  case 
of  his  illness  while  a  nonresident  of  the  city  of  New  York,  there  should 
have  been  a  provision  in  the  by-laws  to  that  eiTect,  at  the  time  he  be- 
came a  member,  in  specific  and  unmistakable  terms. 

For  the  reasons  stated  I  shall  render  judgment  for  the  plaintiff  on 
the  merits  for  the  sum  of  $86  and  grant  five  days'  stay. 
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In  re  KLAITB'S  ESTATB. 


(Surrogate's  Oonrt,  Kew  York  County.    December,  1015.) 

1.  WlLtB  €=>753 — CorrSTBUCnoK — SPEOIPIC  liBQACIXS. 

Where  the  testator  willed  to  his  brother  his  "business,  lease  and  con- 
tents being  the  hotel  business  carried  on  at  No.  20  Tenth  avenue  in  tbe 
city  of  New  York,"  the  legacy  was  spedflc. 

[Rd.  Note.— For  other  cases,  see  Wills,  Cent.  T>ig.  H  18S&-1W4;  Dec 
Dig.  ig=»753.] 

2.  Wills  <S=>753 — ConsrsncnoN — Specific  Legachs. 

Where  a  testator  willed  to  four  brothers,  in  eQual  shares,  "all  money 
I  may  have  on  deposit  In  any  and  all  banks  at  the  time  of  my  death,"  tbe 
legacy  was  spedflc. 

[Ed.  Note.— For  other  cases,  see  Wills,  0«it  Dig.  H  1989-1944;  Dec 
Dig.  <S=»753.1 

3.  Wills  ®=9706 — Cowsteuction — Gehebal  Lboaoie& 

Where  the  testator  willed  "fifteen  shares  of  the  capital  stock  of"  a 
corporation  and  "twenty-flve  shares  of  the  capital  stock  of  a  bank,  the 
legacy  was  general. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent  Dig.  S{  1949-1955 ;  Dec 
Dig.  «S=9756.] 

4.  EXECUTOBS  AND  ADUmiBTBATOBS  <g=>271 — PaTUBITT  OT  DEBTS  AHD  COST  OF 

ADUi]<n:sTBATioN — Lboaoies  Subject  to. 

To  tbe  payment  of  debts  and  administration  expenses  should  be  applied: 
First,  the  unbequeathed  personalty  as  to  which  the  testator  died  Intestate; 
second,  the  general  legacy ;  and,  last,  tbe  spedflc  legades. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Ceat 
Dig.  8S  1044-1051;  Dea  Dig.  «s»271.] 

In  the  matter  of  tiie  estate  of  Henry  Klatte,  deceased.  Proceeding 

for  the  construction  of  a  will.  Decreed  according  to  opinion. 

The  fourth,  fifth,  and  sixth  clauses  of  the  will  are  as  follows: 

"Fourth:  I  give,  devise  and  bequeath  unto  my  beloved  brother  T.  Theodore 
Elatte,  my  business,  lease  and  contents  being  the  hotel  business  carried  on  at 
No.  20  Tenth  Avenue,  In  the  city  of  New  Twk,  to  bare  and  to  hold  the  aaiae 
for  bis  own  sole  benefit  and  use  forever. 

"Fifth:  I  ^ve,  devise  and  bequeath  unto  my  brothers  Herman  Elatte  and 
John  Elatte,  and  to  my  sisters  Meta  WUckens  n6e  Elatte  and  Anna  WItAe 
n6e  Elatte,  all  fonr  now  residing  In  Bremen,  in  Germany,  all  money  I  may 
have  <m  deposit  in  any  ai^  all  banks  at  tbe  time  of  my  death,  to  be  t^en  by 
them  and  to  be  divided  between  tbem  so  that  each  one  shall  take  -one-ftnirtli 
part  thereof  for  his  or  her  share,  which  share  shall  be  taken  by  tbem  for  tbeir 
own  sole  and  separate  use  and  benefit  forever. 

"Sixth:  I  give,  devise  and  bequeath  to  Mrs.  Eatharine  Beyer,  tbe  wife  of 
John  Beyer,  of  tbe  dty  of  New  York,  fifteen  shares  of  the  capital  stodc  of 
the  Consumers'  Brewing  Company,  Limited,  of  New  York,  and  also  twenty- 
five  shares  of  the  capital  stock  of  the  Mercantile  Co-c^rative  Bank  of  tbe 
City  of  New  York.  To  have  and  to  hold  the  same  to  ber  own  sole  and  separate 
use  and  benefit  forever." 

Reynolds  &  Geis,  or  Brooklyn  (Richard  A.  Geis,  of  BrooMyn,  of 
counsel),  for  executors. 
William  J.  Burke,  of  New  York  City,  special  guardian. 

FOWLER,  S.  The  special  guardian's  objections  are  sustained  as 
follows :  The  legacies  contained  in  the  fourth  and  fifth  clauses  of  the 
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will  are  specific  legacies.  Estate  of  Beckett,  15  N.  Y.  St  Rep.  716.  In 
Roper  &  White  on  Legacies  (volume  1,  p.  199)  it  is  said : 

"Followliig  then  the  same  principle,  viz.,  the  Intention  of  testators,  If  a 
testator  direct  his  freehold  or  leasehold  estates  to  be  sold,  and  dispose  of  the 
proceeds  In  such  a  form  as  to  evince  an  Intention  to  bequeath  them  spedflcally, 
the  testamentary  dispositions  will  be  spedflc,  the  money  Is  sufficiently  Identi- 
fied and  severed  from  his  other  prt^erty.  and  since  he  has  sufficiently  marked 
his  Intent  to  distribute  the  Identical  proceeds,  the  beqnests  are  accompanied 
with  all  the  requisites  of  spedflc  legacies. 

"An  Instance  of  this  kind  occurred  In  Page  t.  Leaplngwell,  18  Tes.  463.  See 
also  Newbold  v.  Boadnight,  1  Bus.  ft  M.  677.  In  that  case  A.  devised  to  B. 
real  estates  In  tmst  to  sell,  Irat  not  for  a  leta  sum  than  £10;000;  and  he  di- 
rected B.,  out  of  the  monies  arising  from  the  sale,  In  the  first  place,  to  lay  out 
the  sum  of  £3,000  in  purchasing  a  benefice  for  bis  godstm,  C.  He  also  directed 
B.  by  and  out  of  the  monies  arising  from  such  sale  as  aforesaid,  to  lay  out 
the  sum  of  £4,000  In  the  purchase  of  lands  In  the  county  of  Essex,  as  his 
nephew  D.  should  choose ;  and  he  further  directed  B.  by  and  out  of  the  monies 
arising  from  such  sale  as  aforesaid,  to  place  the  sum  of  £500  at  interest  In 
the  funds  in  his  own  name,  and  to  pay  the  dividends  to  E.  for  life,  and  after- 
wards to  divide  the  prindpel  as  therein  mentl(»ied.  The  testator  then  gave 
three  legacies  of  £100  each,  and  directed  B.,  after  payment  of  the  above  lega- 
dea,  to  Invest  In  the  pnblic  fonds  all  the  overplus  monies  arising  from  the  tale 
of  his  said  real  estates,  and  to  pay  the  dlvtdmds  to  F,  and  Q.  equally,  l^e 
testator  then  proceeded  to  dispose  of  other  parts  of  his  property,  and  con- 
cluded with  a  general  residuary  bequest  The  proceeds  from  the  sale  of  the 
lands  were  lees  than  £7,000.  The  questions  were,  whether  the  legades  were 
specific,  and,  if  so,  whether  F.  and  O.  were  entitled  to  any  part  of  the  fund 
with  the  other  legatees,  ^ce  what  was  given  to  them  appeared  to  be  re- 
siduary; and  Sir  W.  Grant,  M.  R.,  was  of  opinion  that  the  legacies  were  spe- 
dflc, upon  the  prindple  that  the  testator  otwmeA  he  had  at  least  £10,000 
innoeecis  from  the  sale  to  dispose  ot,  and  that  he  portioned  them  oat  among 
the  l^atees.  Hia  honor  also  comddered  the  testator  to  mean  that  T.  and  G. 
should  ti^e  at  the  least  what  should  remain  after  payment  of  the  specific 
legades.  viz.,  £^200  (the  testator  assuming  that  the  proceeds  would  amount 
to  £10,000,  but  If  to  more,  then  Intending  them  the  excess).  The  determination 
was  that  if  the  lands  had  produced  £10,000  the  shares  of  F.  and  G.  in  it 
would  have  been  £2,200;  F.  and  Q.  were  therefore  entitled  to  so  much  of 
that  sum  08  remained,  after  abating  ratably  with  the  other  spedflc  legatees." 

In  Williams  on  Executors  (volume  1,  p.  921)  it  is  said : 

"Again,  where  the  bequest  was  'to  my  grontldaughter  the  sura  of  £40,  Tteinff 
part  of  a  debt  due  to  me  for  rent  from  A.,  she  allowing  what  charges  shall  be 
expended  in  getting  the  same:  Item,  I  biequeath  to  my  grandsons  C.  and  D. 
the  rest  and  residue  of  what  is  due  to  me  from  the  said  A.,  which  Is  about 
£40  more,  in  equal  shares,  and  they  allowing  charges  as  aforesaid' — these  were 
held  specific  leeadea.  Ebrd  v.  Fleming,  1  Eq.  Cas.  Abr.  802,  pL  3." 

The  legacy  in  the  sixth  clause  is  a  general  legacy.  Tifft  v.  Porter, 
8  N.  Y.  516;  Matter  of  Werle,  91  Misc.  Rep.  402,  155  N.  Y.  Supp. 
262.  The  assets  are  applicable  to  the  {rayment  of  debts  and  adminis- 
traticm  expenses  in  the  following  order:  First,  the  unbequeathed 
penooalty  as  to  which  the  testator  died  intestate ;  second,  the  general 
legacy  conteincd  in  the  sixth  clause  of  the  will ;  and,  last  of  all,  the 
specific  l^^es.  The  expenditure  for  the  burial  plot  will  be  ap- 
I«oved,  and  the  special  guardian's  objection  to  that  item  overruled. 

Let  a  decree  be  subnutted  on  notice  adjusting  the  account  accord- 
ingly and  tax  costs. 
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In  n  MOBBIS'  ESTATE. 


(Snrrogate'a  Court,  Saratoea  County.  Decranber,  191K} 


1.  HABBIAOB  4=340 — PhOOV<— PftESUUPnON — GoaABtTATION  AND  DeCUBATIONS. 

While  cohabitation  together  as  man  and  wife,  and  declaratioDs  by  the 
parties  concerning  their  relations  as  husband  and  wife,  do  not  constitnte 
a  marriage,  they  are  evidential  tacts,  from  which  a  strong  presumption 
of  marriage  arises,  In  the  absence  of  proof  to  the  contrary. 

TEd.  Note.— For  other  eases,  see  Marriage,  Cent  Dig.  i|  58-69^  79;  Dec. 
Dig.  <&=>40.] 

IS.  MaBBIAOE  «=>40 — ^PbESUHPTTOIT — ConABITATION  AND  DECLARATIONS. 

No  presumption  of  marriage  will  arise  from  cohabitation,  repute,  and 
declarations  of  matrimonial  living  t<^ether,  where  it  Is  shown  that  one 
of  the  parties  was  under  a  legal  disability  preventing  his  marriage  to 
the  other. 

'  [Ed.  Note.— For  other  cases,  see  Marriage,  Cent  Dig.  8S  5&^,  79;  Dec. 
Dig.  «s>4a] 

S,  EXECUTOBS  ANn  ADUINISTBATOBS  «=»32 — MABEIAQE  ^»50 — AOHISBIONS-^ 

SumoiENCT  OE  Evidence. 

Where,  on  a  petition  to  revoke  letters  of  administration  granted  to  one 
claiming  to  be  decedent's  widow,  she  admits  that  she  was  not  married  to 
decedent,  such  admission,  being  against  her  interest  must  In  the  absence 
ot  any  denial  thereof  by  her,  be  taken  as  estabUshing  that  they  were 
never  married,  and  authorizing  revocatlcn  of  the  letters. 

[Ed.  Note. — ^For  other  cases,  see  Ezecntors  and  Administrators,  Gent 
Dig.  il  191-212;  Dec.  Dig.  «=»32;  Marriage,  Cent  Dig.  ff  79-89;  Dec 
Dig.  «»0O.] 

In  the  matter  of  tiie  estate  of  Charles  H.  Morris,  deceased.  Peti- 
tion by  Mary  Ross  for  revocation  of  letters  of  administration  granted 
to  one  claiming  as  widow  of  deceased,  and  for  grant  of  administra- 
tion to  petitioner.    Petition  granted. 

Oscar  Warner,  of  Mechanicville,  for  petitioner. 

Leary  &  Fullerton,  of  Saratc^  Springs,  for  administratrix. 

OSTRANDER,  S.  Deceased  died,  a  resident  of  Mechanicville,  in 
the  fall  of  1912.  Adelia  Morris,  or  Adelia  Rose,  claiming  to  be  the 
widow  of  deceased,  applied  for,  and  was  granted,  letters  of  adminis- 
tration upon  his  estate.  Mary  Ross,  the  petitioner,  a  sister  of  de- 
ceased, applies  for  a  revocation  of  these  letters,  and  a  grant  of  ad- 
ministration to  her,  upon  the  ground  that  Adelia  was  never  the  wife 
of  deceased. 

Morris  married  one  Etta  Demick,  who  divorced  him  at  Syracuse,  N. 
Y.,  about  1893,  and  is  still  living.  There  is  no  proof  of  any  ceremonial 
marriage  between  Morris  and  Adelia.  There  is  no  evidence  of  any 
permission  by  the  court  for  his  remarriage.  In  the  years  1905  and 
1906,  Morris  and  Adelia  went  from  Albany,  where  they  were  living, 
into  Vermont  on  a  visit  to  some  of  Adelia's  acquaintances.  Immedi- 
ately upon  their  arrival  in  Vermont,  they  introduced  eadi  other  as 
husband  and  wife.  They  lived  together  for  two  years  or  more  in 
Albany,  and  afterwards  at  Mechanicville  for  a  matter  of  five  years, 
introducing  each  other  to  various  persons  as  husband  and  wife. 
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One  Weldi,  an  officer,  living  at  Mechanicville,  testified  that  he  had 
known  the  parties  for  a  considerable  time,  and  that  Adelia  was  called 
"Rose,"  that  nobody  ever  called  her  "Morris,"  and  that  in  the  sum- 
mer befOTe  Morris  died  he  was  in  Morris'  saloon  when  Adelia  came 
into  the  barroom  and  told  Morris  that  she  was  working  for  him  like  a 
slave,  and  gettii^  nothing  for  it,  and  Morris  replied  she  was  getting 
pay  for  what  she  did  for  him.  She  also  said  on  that  occasion  that  she 
was  running  a  regtilar  disreputable  house  for  him  and  called  him 
many  vile  names. 

When  Morris  died,  he  was  taken  to  an  undertaker's  rooms,  and  Mary 
Ross,  the  petitioner,  met  Adelia  at  the  rooms.  Adelia  then  claimed 
to  Mrs.  Ross  that  ^e  was  Morris'  widow.  Mrs.  Ross  asked  her  how 
that  could  be,  as  Morris  had  been  married  before,  and  had  been  di- 
vorced, and  his  wife  was  still  living,  Adelia  said  that  Morris  had  told 
her  about  his  former  marriage  and  divorce;  but  she  said  she  loved 
him,  and  that  she  wanted  to  cover  up  the  way  they  were  living,  and 
admitted  that  she  was  never  married  to  him.  There  is  no  denial  of 
this  by  Adelia. 

[1]  It  is  well  settled  that  cohabitation  together  as  man  and  wife, 
and  declarations  by  the  parties  concerning  their  relations  as  husband 
and  wife,  etc.,  do  not  constitute  a  marriage;  but  they  are  evidential 
facts,  from  which,  in  the  absence  of  proof  to  the  contrary,  a  strong 
presumption  of  marriage  arises,  because  they  are  circumstances  which 
usually  attend  that  relation.  Mere  living  together  and  repute  do  not 
alone  constitute  a  valid  marriage.  Matter  of  Hamilton,  76  Hun,  200, 
27  N.  Y.  Supp.  813. 

[2]  The  proofs  in  this  case  establish  such  cohabitation,  repute,  and 
declarations  of  matrimonial  living  together  as  would,  in  the  absence 
of  proof  to  the  contrary,  be  sufficient  circumstantial  evidence  of  a 
marriage  to  raise  a  presumption  of  marriage,  provided  Morris  was 
not  under  disability.  But  it  is  a  well-settled  rule  that  all  prestunptions 
of  fact  vanish  at  once  in  the  light  of  proof  to  the  contrary. 

[3]  In  the  present  case  the  presumption  of  marriage  which  would 
ordinarily  flow  fnxn  the  relaticms  and  declarations  of  Morris  and 
Adelia  is  rebutted  the  admission  of  Adelia  that  she  was  not  mar- 
ried to  Morris,  which  was  somewhat  strengthened  by  her  statemmts 
in  the  presence  of  Officer  Welch.  Her  positive  statement  that  she  was 
not  married  to  him  was  an  admission  against  her  interest,  and  in  the 
absence  of  any  denial  of  this  admission  by  her  it  must  be  taken  as 
an  established  fact  that  they  never  married. 

In  this  view  of  the  case  it  becomes  unnecessary  to  consider  the  ques- 
tion of  Morris'  disability  by  rcascm  of  the  divorce  against  him.  It 
follows  that  the  prayer  of  the  petition  should  be  granted,  and  the  let- 
ters issued  to  Adelia  revoked. 

Decreed  accordingly. 
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(Snrroeat^  Goart,  Mew  Toife  Oonntr.    Frttmary  14,  1916.) 

L  DoiacxLE  ®»D— Evidence— DECLAUTioNS—TBANfltBB  Tax. 

The  Intention  of  the  deceased  as  to  residence  may  be  proved 
relevant  evidence  Including  declarations  of  the  deceased,  wliidi  are 
always  competent  to  prove  animus,  bnt  all  of  irtilcb  are  not  of  the  same 

weight 

[Ed.  Note.— For  other  cases,  see  Domicile,  CaiL  Dig.  |  88;  Dec.  Dig. 

2.  DOUCIU  9s>S — EVIDEKOE — ^BUBDEN  07  FBOOT — TBANSRK  TaZ. 

Where  the  domicile  of  origin  of  the  deceased  was  In  New  York,  the 
burdbn  of  proof  was  on  the  executors,  seeking  to  establish  the  domidle 
of  choice  In  London,  since  a  domicile  either  of  choice  or  of  origin,  once 
established.  Is  presumed  to  cimttune. 

[Ed.  Note.— For  other  caaea,  see  Domicile,  OenL  Dig.  H  80,  37;  Dee. 
Dig.  «=»8.] 

8.  DoMioxLE  ^92— tbansfxb  Tax— €itub  or  Pebboitaz.  Fbdpbbtt— "Dom- 
icile"— "Residence." 

"Domicile"  refers  to  the  relation  created  by  law  between  an  Indlvldaal 
and  a  country,  while  "residence"  refers  to  living  In  a  partlailar  locality, 
and  requires  only  bodily  presence  as  an  Inhabitant,  whereas,  in  addition 
to  that,  dODiIcile  requires  an  intenti(Hi  to  make  it  a  permanent  residence. 

[Ed.  Note.— For  other  cases,  see  DomicUe,  Cent  Dig.  I  2;  Dec  Dig. 

For  other  deflnitiona,  see  Worda  and  Phrases,  First  and  Second  Series, 
Domicile;  JEtesldence.] 

4.  Taxation  «=»93  — TaANSFEB  Tax — Smrs  or  Pebsonai  Pbofebtt — Resi- 

dence OF  Dbceabbd. 

Personal  pr<^rty  la  taxable  in  the  state  of  residence  of  the  owner,  so 
that  adjudicatloiui  giving  an  Independent  situs,  irrespective  of  the  dom- 
icile of  the  owner  for  taxing  purposes  only,  b^ng  an  exception  to  the 
general  mle  of  law,  must  be  of  very  limited  application, 

[Ed.  Note.— For  other  cases,  see  TuxaUon,  Cent  Dig.  a  1S2-18»;  Dec. 
Dig.  ^93.] 

5.  Taxation  «=»S67 — Tbansfeb  Tax — Sirus  or  Pbbeonai.  Pbofbbtt— Don- 

ICILB  OF  OWNBB — BUBDBK  Of  PBOOF. 

Where  an  executor  seeks  to  escape  payment  of  transfer  tax  in  the  dom- 
icile of  origin,  by  showing  a  new  reddenoe  of  diolce  In  a  foreign  ooon- 
try,  the  new  reddence  must  be  clearly  established. 

[Ed.  Note.— For  other  cases,  see  Taxation.  Cent  Dig.  H  1681-1681; 
Dec.  Dig.  «=>S67.] 

6.  Taxation  «=s>867— Tbansfeb  Tax— Sitdb  of  Pebsorax  Pbopbbtt— Dox- 

ICrLE  of  WABD— BtTBDEN  OF  PBOOF. 

Where  the  deceased  was  ori^nally  domiciled  In  New  York,  and  later  - 
for  a  time  resided  In  Paris,  but  maintained  a  place  of  residence  In  New 
Twfc,  and  thereafter  went  to  Loudon,  and  resided  there  up  to  the  time  of 
his  death,  the  burden  was  still  on  his  executors,  seeking  to  avoid  paymeut 
of  the  transfer  tax,  to  show  the  establishment  of  the  domicile  of  elioice 
in  Loudon. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  £Hg.  |g  1681-16S1; 
Dec.  Dig.  «=»867.] 

T.  DOMICILB    «=9lO  —  EvtDBNCa  —  DECIABATIOHS  —  PtJBLIBHBD    WBITIB08  — 

Weioht. 

Where  the  deceased  In  published  writings  made  statements  as  to  bis 
Intention  in  regard  to  residence,  and  the  writings  were  frivolous,  vda- 

AssFor  otber  cmm  wa  aam*  topic  A  KEY-HDHBBR  In  mil  Key-Nsmbwod  Olaasts  *  Indtu* 
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tl]e,  and  of  no  welgbt,  the  declaratloiis  were  of  Httle  Talae  ss  evidence, 
alnce,  to  mafce  them  of  valae,  they  should  be  QHMitaneoUB  utterancea  con- 
nected with  some  competent  res  geste. 

[Kd.  Note^For  other  cases,  see  DomlcUe,  OsdL  Dig-  I  30;  De&  Dig. 

«=5>IQJ 

8.  DOHICIU  4=»10— Btzdence — Sufbtoieitct. 

statements  In  "Who's  Who"  as  to  the  intention  of  one  referred  to 
therein  In  regard  to  domicile,  although  brought  home  to  him,  do  not  estop 
btm  from  establi^^ng  a  sabseqnent  domicile  of  choice  contrary  to  the 
statements. 

[Ed.  Note.— For  other  cases,  see  Domicile,  Cent  Dig.  |  39;  Dec  Dig. 

9.  DOMICIXB  <8=>10 — Etidencu — Stjfficienot. 

Although  the  will  of  deceased,  made  two  years  prior  to  Ms  death,  de- 
scribed him  as  of  the  dty  and  state  of  New  York,  his  executor  was  not 
thereby  estopped  to  show  a  later  domicile  of  choice  in  London. 

[Ed.  Not&— For  other  cases,  see  Domicile,  Cent  Dig.  S  39;  Dec  Dig. 
^=»10.] 

10.  DOMIOILB  «S»10— TbANBFEB  TAX — SlTUS    OV   PEBSOHAI.  PbOPEBTT — EVI- 
DENCE— SUSTICIENCT. 

Evidence  held  to  show  that  the  deceased  had  established  a  dtmiiclle 
of  choice  in  London,  thus  destroying  his  domicile  of  origin  In  New  York. 

[Ed.  Note.— For  other  cases,  see  DomlcUe,  Cent  Dig.  8  30;  Dec.  Dig. 
«=»10.] 

U.  Names  <^14 — ^iDEnnmr— Siuii.abitt  ow  Names — Pbesumftion. 
A  presumption  of  Identity  arises  from  the  similarity  of  names. 
[Ed.  Note.— For  other  cases,  see  Names,  Cent  Dig.  S  10;  Dec  Dig. 
^14.1 

12.  Witnesses  ^=>255 — Btax  Evidence — Aduisbibxutt  ov  CoFiEa. 

For  the  purpose  of  refreshing  the  memory  of  a  witness,  the  carbon 
cc^y  or  transcript  of  notes  dictated  to  him  Is  admissible,  and  may  be 
used  In  Ueu  of  the  <njgliial  atenographer'B  mlnntea^  U  madje  within  a  rBa>- 
Bonable  time  after  the  transaction. 

[Bd.  Note.— Fw  other  caae^  see  Wltneasea,  CenL  Dig.  U  874-880;  Dec 
Dig.  «s>250J 

18.  Appeal  and  Ebbob  ^sslOlS — Best  Evidence — Admissibiutt  ov  Copies. 
Error  in  admitting  a  copy  of  a  stenographer's  transcript  oit  his  notes 
for  the  purpose  of  refreshing  his  memory  is  harmless,  where  he  stated 
that  he  coold  t^ve  the  aoludanoe  wltbont  reference  to  the  paper  admitted. 

[Hid.  Kot&— For  other  cases,  see  Appeal  and  HmnTi  Cent  Dig.  )|  4140- 
414S,  4151,  4168-4160;  Dec  Dig.  «s>1018.] 
14,  Taxation  o=380&— InHnuTAHca  Taxes— Natdbe  or  Pbockbdiho — Ap- 

FBAISEB8 — ^EtIDEHCE. 

Proceedings  before  appraise  are  in  the  natnre  of  inquisitions,  and 
common-law  roles  of  evidence  regulating  trial  by  Jury  cannot  be  Insist- 
ed on  in  such  proceedings  to  the  prejudice  of  the  state,  but  substantial 
Justice  Is  all  that  Is  required. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  S8  1714^-1721; 
Dec  Dig.  «S=>895.] 

Proceeding  by  the  state  comptroller  to  assess  a  transfer  tax  on  the 
estate  of  Frederick  Townsend  Martin,  deceased,  opposed  by  the  Metro- 
politan Trust  Company,  executor.  Heard  in  the  Surrogate's  Court  on 
reference  from  the  substitute  appraiser.  Decree  in  favor  of  executor. 

John  B.  Pine,  of  New  York  City,  for  executor. 

John  B.  Gleason,  of-  New  York  City,  for  State  Comptroller. 
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FOWLER,  S.  This  is  a  proceeding  under  the  Transfer  Tax  Law 
(Consol.  Laws,  c.  60,  §§  220-245).  The  decedent  died  in  London,  Eng- 
land, March  8,  1914.  In  this  proceeding  to  fix  the  transfer  tax,  com- 
menced upon  the  petition  of  the  state  comptroller,  the  Metropolitan 
Trust  Company,  executor  under  the  testator's  will,  contends  that  the 
intangible  property  belonging  to  the  estate  is  tax  exempt,  for  the  rea- 
son ^at  the  decedent  died  domiciled  ^road.  The  tangible  property 
belonging  to  the  decedent  in  this  jurisdiction  is  less  thian  $600,  and 
consists  of  wearing  apparel  and  personal  effects,  paintings,  some  books 
and  house  furnishings. 

The  proceeding  was  originally  referred  to  Mr.  John  F.  Martin,  ap- 
praiser, and  affidavits  were  filed  with  him.  Thereafter,  upon  his  re- 
tirement from  office,  the  proceeding  was  continued  before  Mr.  Wil- 
liam J.  Campbell,  appraiser,  and  it  was  stipulated  that  the  proceedings 
already  taken  should  be  deemed  to  be  taken  before  the  new  appraiser. 
In  June,  1915,  Appraiser  Campbell  referred  the  matter  to  the  surrogate 
for  determination  of  the  issue  of  decedent's  last  domicile  or  residence. 
Thereafter,  and  on  Octobo'  22,  1915,  the  executor,  who,  in  the  peti- 
tion for  probate,  had  alleged  that  the  decedent  was  resident  in  Paris, 
France,  and  who  up  to  that  time  in  this  proceeding  had  made  the  con- 
tention of  a  domicile  or  residence  in  France,  procured  an  order  for 
the  taking  of  depositions  of  four  witnesses,  residents  of  London,  in 
order  to  prove  that  the  decedent  at  the  time  of  his  demise  was  domi- 
ciled or  resided  in  London.  These  depositions  have  been  returned. 
The  matter  now  comes  on  before  the  surrogate  for  hearing  upon  these 
depositions  and  the  testim(»iy  taken  before  the  appraiser.  Before  en- 
tering on  a  consideration  of  the  facts  I  will  briefly  refer  to  the  law 
governing  this  matter. 

The  Transfer  Tax  Law  (section  220)  classifies  taxable  transfers 
primarily  according  to  residency:  (1)  Where  the  transfer  *  *  * 
from  any  person  dying  seised  or  possessed  thereof  while  a  resident  of 
the  state ;  (2)  *  *  *  from  a  nonresident.  The  government  in  this 
matter  claims  that  Mr.  Martin,  deceased,  was  at  the  moment  of  death 
a  resident  of  this  state.  The  controversy  before  me  concerns  Mr. 
Martin's  last  residence,  not  his  last  domicile,  except  in  so  far  as  domi- 
cile and  residence  are  convertible  terms  of  law. 

The  matter  is  a  somewhat  complicated  one  by  reason  of  the  extreme 
mobility  of  modem  times.  As  Sir  William  Vernon  Harcourt  once 
said  (Foreign  Relations  U.  S.  12431): 

"Of  all  questions  of  law  those  which  concern  domicile  are  the  most  com- 
plicated and  obscure,  because  they  ultimately  depend  on  the  Intention  which 
la  necessarily  ot  all  things  the  most  difficult  to  determine." 

[1]  But  perhaps  we  ought  to  note  that  at  the  time  this  was  so  said 
the  books  of  the  law  were  less  clear  than  they  are  now  on  ru4es  reg- 
ulating proof  of  intention  when  regarded  as  an  issuable  fact.  At  the 
present  day  intention  may  be  proved,  just  as  any  other  fact  is  proved, 
by  any  relevant  evidence.  Intention  is  no  longer  r^arded  as  hermeti- 
cally sealed  up  in  a  man's  inner  consciousness  and  as  incapable  of 
proof.  In  other  words,  intent  is  no  longer  a  "hidden  mystery."  A 
state  of  mind  is  now  provable  in  the  same  manner  as  a  state  of  health. 
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Phipsoa  on  £v.  52, 133,  and  cases  there  cited.  Declarations  of  the  per- 
son whose  domicile  is  disputed  are  one  mode  of  proving  intention. 
Such  declarations  are  always  competent  to  prove  animus,  or  a  state  of 
mind  or  intent.  Matter  of  Newcomb,  192  N.  Y.  238,  84  N.  £.  950. 
Any  other  proof  of  intention,  if  legally  relevant,  is  equally  competent 
But  not  all  declarations  of  one  deceased  are  of  the  same  weight  Dec- 
larations are  relevant  when  made  under  some  circumstances,  and  ir- 
relevant or  of  trifling  value  when  made  under  others.  I  agree  with 
the  statement  of  Mr.  Dicey  (Conf.      139)  that: 

"Any  clrciuD stance  may  bd  erldenca  of  domicile  which  Is  evidence  of  resi- 
dence (factnm)  or  of  hla  lntaitl<m  to  reside  pennanently  (animu^d  within  a 
particular  country." 

The  limitations  on  the  rules  of  evidence  on  domicile  I  shall  discuss 
further  when  I  come  to  consider  the  nature  of  the  evidence  siibmitted 
to  me  in  this  matter. 

[I]  Before  entering  on  the  consideration  of  the  facts  in  this  par- 
ticular case,  let  me  refer,  also,  to  tihe  rules  regulating  the  weight  of 
evidence  in  such  matters  as  this.  Where  a  domicile  of  origin,  or  a 
later  domicile  of  choice,  is  once  firmly  established  by  the  evidence, 
in  the  absence  of  further  proof,  such  domicile  so  established  is  pre- 
sumed to  continue,  and  the  onus  of  proving  the  contrary  is  then  on 
those  asserting  a  change  of  such  domicile-  or  residence.  Matter  of 
Newcomb,  192  N.  Y.  238,  84  N.  E.  950.  In  this  matter  the  domicile 
of  origin  of  the  deceased,  as  well  as  his  original  residence,  were  estab- 
lished to  be  in  tiiis  state.  It  is  now  alleged  by  the  executors  of  Mr. 
Martin  that  this  domicile  of  origin,  or  original  residence,  if  you  please, 
was  subsequently  twice  changed  by  Mr.  Martin  to  a  new  domicile  of 
his  choice.  The  onus  of  making  out  tiiis  allegation  undoubtedly  rests, 
as  before  stated,  on  his  executors  in  this  case. 

[I]  It  will  be  observed  that  the  Transfer  Tax  Act  now  under  con- 
sideration does  not  speak  of  the  domicile  of  taxable  persons,  but  of 
th«r  residence.  In  some  of  the  books  of  the  law  "domicile"  and  "res- 
idence" are  treated  as  convertible  legal  terms;  but,  as  pointed  out  in 
Matter  of  Newcomb,  192  N.  Y.  at  page  250,  84  N.  E.  950,  domicile 
is  a  more  exclusive  term  of  art  than  residence.  I  observe  that  Matter 
of>  Newcomb  was  a  succession  case,  and  in  some  respects  there  is 
a  distinction  between  a  domicile  when  regarded  for  the  purposes  of 
succession  and  a  domicile  for  the  purpose  of  taxation.  In  the  latter 
class  of  cases  I  apprehend  that  a  change  of  domicile  or  nonresidence 
may  be  more  easily  established  than  in  a  case  .where  the  rules  of  suc- 
cession in  a  new  or  old  domicile  are  invdced.  I  am  confirmed  in  this 
distinction  by  several  adjudications.  Somerville  v.  Lord  SoraerviUe, 
5  Ves.  750;  Dupuy  v.  Wurtz,  53  N.  Y.  556.  It  is  said,  for  example, 
in  later  cases  that : 

"DcoaicUe  has  many  meanings,  according  as  it  1b  used  with  reference  to 
BDCcesslon  or  for  determining  rights  of  belligerents  or  for  ascertaining  trad- 
ing privileges."  Per  J.  O..  Yelverton  v.  Xelverton,  29  U  J.  P.  &  M.  40,  1  Sw. 
ft  Tr.  674,  cited  1  Stroud,  666. 

The  difference  between  a  domicile  for  the  purposes  of  a  succession 
>b  intestato  and  a  domicile  for  taxation  is,  I  think,  observed  in  IJbited 
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States  Trust  Co.  v.  Hart,  150  App.  Div.  413,  135  N.  Y.  Supp.  81, 
affirmed  on  this  point  208  N.  Y.  617,  102  N.  E.  1115. 

In  some  instances  domicile  and  residence  are  convertible  terms.  In 
Lower  Canada,  where  article  63,  Civil  Code,  requires  a  marriage  to  be 
solemnized  at  the  domicile  of  one  of  the  parties,  the  term  "domicile" 
is  held  to  mean  residence,  and  not  to  refer  to  an  international  domicile. 
McMullen  v.  Wadsworth,  59  L.  J.  P.  C.  7,  14  App.  Cas.  631.  But,  on 
the  other  hand.  Lord  Westbury,  in  Bell  v.  Kennedy,  I,.  R.  1  Sc.  App. 
320,  said: 

"Besldence  and  domldle  are  two  perfectly  distinct  things.  Domicile  Is  ao 
idea  of  law ;  it  is  the  relatioD  which  the  law  creates  between  an  Indlvidaal 
and  a  particular  locality  or  conntry." 

Dicey  (Conf.  Laws,  p.  83,  notes)  makes  some  discriminatii^  com- 
ments on  the  confusion  of  the  term  "residence"  as  contradistinguished 
from  domicile.  In  Matter  of  Newcomb,  192  N.  Y.  238,  84  N.  E.  950^ 
the  Court  of  Appeals  said  : 

"Be8ddence  means  living  In  a  partlcnlar  locality,  but  domicile  means  Uring 
in  that  locality  with  Intent  to  make  It  a  fixed  and  permanent  hom&  Resi- 
dence simply  requires  bodily  presence  as  an  inhabitant  in  a  given  place^ 
while  domicile  reqalres  bodily  presence  in  that  place  and  also  an  intention 
to  make  it  erne's  domicile^" 

In  Matter  of  Grant  I  relFerred  to  the  principle  that  domicile  always 
refers  to  territoriality,  not  to  a  particular  place  in  a  political  territory. 
83  Misc.  Rep.  at  page  262,  144  N.  Y.  Supp.  at  page  571.  In  this  regard 
Savigny  properly  says : 

"The  principle  of  domicile  is  to  be  regarded  aa  determining,  in  the  ordi- 
nary caae,  the  peculiar  territorial  law  to  which,  as  bla  personal  law,  ereEy 
individual  is  subject.** 

So  Dicey's  Conflic.  Laws,  69,  says :  Lex  domicilii  means  the  law  of 
the  country  where  a  person  is  domiciled.  The  Scotdi  judg^  Lord 
Jefifry,  made  the  proper  distinction  in  Amott  v.  Groom  Ct  Sessions 
Cas.  (1846)  9  D.  150: 

"I  cannot  admit  that  in  order  to  make  a  domicile  It  is  necessary  to  have 
some  particular  spot  within  the  twritory  of  a  law.  *  *  *  If  the  patpoae 
^  remaining  in  the  territory  be  clearly  proved,  allter,  a  particular  home  Is 
not  necessary." 

In  my  judgment  domicile  is  in  law  that  principle  which  permits  a 
person  to  invoke  the  law  of  a  particular  country  rather  than  tiiat  of 
another  to  which  he  was  formerly  subject,  either  by  reason  of  nativity 
or  by  subsequent  choice.  I  shall  not  waste  more  time  in  demon- 
strating that,  in  the  idea  of  all  publicists,  domicile  relates  to  territory, 
and  not  to  locality  within  the  territory  of  a  particular  state.  An  in- 
vocation of  domicile  is  always  an  invocation  of  the  laW  of  a  couiitry, 
not  of  the  law  of  a  city  or  town.  A  man  is  domiciled  in  a  state,  e. 
g.,  France,  England,  or  New  York.  He  resides  in  London,  I^is,  or 
Albany.  This  matter  on  the  statute  now  before  me  involves  more 
strictly  an  application  of  the  legal  meaning  of  the  term  "resident" 
than  an  application  of  the  legal  meaning  of  the  term  "domicile." 

Whether  or  not  the  term  "residence"  is  or  is  not  held  to  be  equir- 
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alent  to  domicile  at  the  present  stage  of  legal  development  in  this 
state,  the  adjudications  on  domicile  are  certainly  highly  instructive  of 
the  principles  which  ought  to  govern  a  legal  residence.  Therefore  I 
have  not  hesitated  in  different  adjudications  to  apply  such  principles  in 
a  proper  case.  Matter  of  Grant,  83  Misc.  Rep.  257,  144  N.  Y.  Snpp. 
567;  Matter  of  Wise,  84  Misc.  Rep.  665, 146  N.  Y.  Supp.  789;  Mat- 
ter of  Riley,  86  Misc.  Rep.  628.  148  N.  Y.  Supp.  623 ;  MaUer  of  Roth- 
schild, 86  Misc.  Rep.  364,  148  N.  Y.  Supp.  368;  Matter  of  Mesa  y 
Hernandez,  87  Misc.  Rep.  242,  149  N.  Y.  Supp.  536;  Matter  of  Ruth- 
erford, 88  Misc._  Rep.  414,  150  N.  Y.  Supp.  734.  In  the  interpreta- 
tion of  statutes  in  England  I  observe  that  the  courts  of  that  country 
frequently  regard  "residence"  and  "domicile"  as  convertible  terms.  A 
joint-stock  ojmpany  is,  for  example,  "domiciled"  only  where  it  "re- 
sides." Jonas  V.  Scottish  Acc.  Ins.,  55  L.  J.  Q.  B.  415,  17  Q.  B.  D.  42. 

If  there  is  any  distinction  to  be  drawn  between  terms  "dom- 
icile" and  "legal  residence,"  1  take  it  that  the  looser  term  is  "residence," 
and  that  a  change  of  residence  is  much  more  easily  made  out  than  a 
change  of  domicile.  In  the  application  of  these  abstractions  to  this 
concrete  case  I  shall  assume  tiiat  Mr.  Martin's  change  of  residence 
could  be  more  easily  made  out  than  his  change  of  domicile. 

[4]  There  is  another  principle  to  be  considered.  The  main  rule 
governing  taxation  as  ai^lied  to  a  state  of  our  American  Union  is  thaf 
its  taxes  must  fall  on  subject-matter  widiin  its  territorial  jurisdiction. 
Of  course,  personal  property  of  residents  of  the  state  is  only  taxable 
because  of  its  fictitious  relation  to  legal  residency.  Personal  property 
of  nonresidents  is  theoretically  not  within  the  jurisdiction  of  a  state  for 
the  purposes  of  taxation.  The  adjudications  to  the  contrary  giving  an 
indq>endent  situs  irrespective  of  the  domicile  of  the  owner  for  taxing 
purposes  only  are  an  exception  to  a  general  rule  of  law,  and  conse- 
quentiy,  as  they  ought  to  be,  of  very  limited  application. 

[B]  In  cases  of  this  kind,  where  an  obvious  effort  is  made  to  es- 
cape taxation  in  the  domicile  of  origin  by  a  constructive  reference 
to  a  new  residence  of  choice  alleged  to  be  acquired  in  a  foreign  coun- 
try, the  element  of  factum,  or  new  residence,  should  be  clearly  es- 
tablished the  proofs.  Such  an  instance  is  a  proper  one  for  the 
application  of  the  Anglo-American  rule  that  "no  person  can  be  without 
a  domicile."  Dicey,  Conf.  Law,  97.  While  this  rule  last  mentioned 
is  not  generally  admitted  to  be  an  accurate  statement  of  puUic  law  by 
the  publicists  of  Europe,  sudi  as  Savigny,  as  I  attempted  to  show  in 
Matter  of  Grant,  83  Misc.  Rep.  at  page  264,  144  N.  Y.  Supp.  567,  yet 
this  local  rule,  if  rule  it  is,  is,  I  think,  a  very  good  one  for  application 
in  cases  of  this  character  relative  to  the  proper  incidence  of  taxation. 

[I]  Having  now  cleared  away,  to  s<Hne  extent,  the  generalities  of 
Iqfal  discussion,  we  may  approach  with  more  accuracy  tiie  finite  ques- 
tion now  submitted  to  me  in  this  matter  for  adjudication :  Was  or 
was  not  tiie  debased  Mr.  Martin  a  resident  of  this  state,  for  the  pur- 
pose of  taxation,  at  the  time  of  his  demise?  This  is  the  only  question 
now  here,  and  it  is  largely  a  question  of  fact.  Let  us  examine  this 
unnecessarily  voluminous  record  and  ascertain,  if  possible,  what  are 
the  relevant  facts. 
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The  decedent,  Mr.  Martin,  was  bom  in  Albany,  N.  Y.,  in  1849,  and 
was  educated  in  Albany.  He  never  married.  It  appears  that  Mr.  Mar- 
tin at  one  period  became  a  member  of  the  Tenth  Regiment,  National 
Guard  of  the  state  of  New  York,  and  was  promoted  to  the  rank  of 
colonel  in  that  organization.  About  1885  Mr.  Martin  removed  to 
New  York  City,  and  there  he  lived  in  a  house  on  Twenty-First  street, 
which  was  furnished  with  some  articles  taken  from  his  parents'  home 
and  brought  to  New  York  from  Albany  by  Mr.  Martin.  Later  it 
seems  that  Mr,  Martin  resided  with  his  sister  in  the  city  of  New  York, 
and  for  a  time  at  the  Murray  Hill  Hotel,  in  the  same  city.  Upon  the 
opening  of  the  Plaza  Hotel,  New  York  City,  in  October,  1907,  Mr. 
Martin  engaged  rooms.  From  that  time  on  Mr.  Martin  occupied  a 
suite  of  two  rooms  and  bath  in  the  Flaza  Hotel,  and  upon  his  return  to 
town  from  abroad  in  the  autumn  of  each  year  always  occupied  the 
same  rooms.  He  had  no  definite  lease  of  this  particular  suite,  but  his 
arrangement  with  the  hotel  manager  was  that  he  should  always  have 
the  same  rooms,  and  that  while  he  was  absent  some  of  his  belongings, 
namely,  articles,  of  "bric-a-brac"  and  four  or  five  small  paintings, 
should  be  removed  from  these  rooms  to  the  hotel  storeroom.  Mr. 
Martin  did  not  pay  for  the  suite  of  rooms  during  his  absence.  When 
he  registered  at  the  Plaza  Hotel  he  gave  New  York  as  his  residence. 

Mr.  Martin's  places  of  residence,  sojourn,  and  itinerary  prior  to 
1904  are  not  so  dearly  set  forth  in  tiie  record  as  they  are  for  the  pe- 
riod subsequent  to  1904.  Mr.  Martin's  movements  durii^  the  later 
period  are  given  in  much  greater  detail  by  his  manservant,  one  Fred- 
erick C.  Smith,  who  entered  Mr.  Martin's  employment  in  the  autumn 
of  1904.  Later  we  find  Mr.  Martin  at  the  Berkeley  Hotel,  in  London, 
after  coming  from  Paris,  and  after  staying  in  London  for  a  week  he 
came  to  New  York,  where  he  remained  for  about  four  months,  then  go- 
ing to  Palm  Beach.  About  the  month  of  July,  1905,  Mr.  Martin  went  to 
England,  and  stayed  there  six  weeks,  and  then  went  to  Scotland,  where 
he  remained  about  two  months.  Then,  after  a  stay  in  London,  Mr. 
Martin  returned  to  New  York  in  October,  1905.  In  June,  1906,  Mr. 
Martin  went  abroad,  and  traveled  about  in  England  and  Scotland 
until  October,  1906,  when  he  again  returned  to  New  York.  After  re- 
maining in  New  York,  stopping  at  the  Murray  Hill  Hotel  until  the 
end  of  April,  Mr.  Martin  visited  Italy,  and  after  a  month's  sojourn  in 
that  country  he  went  to  Paris.  During  his  stay  in  Paris,  of  about  two 
months,  he  occupied  rooms  at  the  Palace  Hotel,  Champs  Elys^s.  From 
Paris  Mr.  Martin  went  to  England  and  Scotland,  and  returned  to  New 
York  in  October,  1907,  and  occupied  the  customary  rooms  in  the  Plara 
Hotel.  Except  for  about  six  weeks  at  Palm  Beach,  Mr.  Martin  re- 
mained in  New  York  until  May,  1908,  when  he  again  went  abroad. 
This  time,  when  in  Paris,  he  occupied  an  apartment  at  48  Avenue 
Gabrielle.  After  two  months  in  Paris  and  a  similar  period  in  England 
and  Scotland,  Mr.  Martin  again  returned  to  New  York  in  Octol^r  or 
November,  1908.  Mr.  Martin  remained  in  New  York  until  about  May, 
1909,  except  for  a  short  run  to  Palm  Beach.  Mr.  Martin  from  New 
York  went  to  Paris,  where  he  remained  for  a  time  in  the  apartment 
at  48  Avenue  Gabrielle,  and  then  went  to  Scotland  and  England,  re- 


Sur.  Ct) 


ZK  BB  IUBTIn'S  E8TATB 


481 


turning  to  New  York  again,  as  in  the  prior  years,  in  about  the  month 
of  October.  In  April,  1910,  he  sailed  for  Spain,  where  he  remained 
about  a  month,  then  going  to  the  apartment  in  Paris.  After  remaining 
in  Paris  about  a  month,  he  went  to  England  and  Scotland,  and  then 
returned  to  New  York  in  October.  Except  for  the  usual  visit  to  Palm 
Beach  Mr.  Martin  remained  in  New  York  until  May,  1911,  when  he 
went  for  a  two  months'  stay  to  the  apartment  at  Paris,  and  from  there 
he  proceeded  to  ^igland  and  Scotland,  and  then  bade  again  to  New 
York.  This  winter  season  included  not  only  a  trip  to  Palm  Beach, 
but  also  a  few  days'  visit  to  Lincoln,  Neb.  In  May,  1912,  he  went  to 
the  apartment  in  Paris  for  a  two  months'  stay,  then  to  England  and 
Scotland,  again  returning  to  New  York  in  the  autumn  of  1912.  Upon 
the  death  of  Mr.  Bradley  Martin,  decedent's  brother,  in  February, 
1913,  Mr.  Frederidc  Townsend  Martin  proceeded  to  England.  After 
stayii^  there  for  about  a  month  he  went  to  Paris,  to  the  apartment  at 
48  Avenue  Gabrielle,  where  he  spent  about  a  month,  returning  to  New 
York  in  April,  1913,  stopping  en  route  fen-  a  short  time  in  England. 
Again  after  a  &ree  weeks'  stay  Mr.  Martin  went  to  England.  In 
July,  1913,  he  went  to  Baden  Baden,  Germany,  for  about  five  or  six 
weeks  returning  to  England  via  Paris,  where  he  stopped  one  night. 
Mr.  Martin  remained  in  England  and  Scotland  during  the  winter  of 
1913-1914,  at  the  Berkeley  Hotel,  London.  On  March  8,  1914,  he 
died  at  the  Berkeley  Hotel,  Piccadilly,  London,  W.,  still  unmarried. 

Thus  it  £^>pears  that  from  1904,  on  and  up  to  the  time  of  his  broth- 
er's death  in  February,  1913,  Mr.  Frederick  Townsend  Martin  always 
returned  to  the  Plaza  Hotel,  New  York  City.  He  habitually  wintered 
in  New  York,  making  a  short  trip  during  the  seas<m  to  Palm  Beach, 
so  as  to  be  there  during  the  gaiety.  He  usually  went  abroad  in  the 
early  summer  to  England  and  the  Continent,  and  returned  to  New 
York  to  the  Plaza  Hotel  in  the  autumn  of  each  year. 

While  Mr.  Martin  was  in  England  he  ordinarily  stopped  at  the 
Berkeley  Hotel  in  Piccadilly.  In  December,  1913,  upon  tiie  death  of 
his  intimate  friend,  Mr.  Henry  M.  Sands,  Mr.  Martin  was  bequeathed 
all  Mr.  Sands'  jewelry  and  his  furniture,  books,  paintii^,  and  house- 
hold effects,  which  were  in  the  apartment  at  No.  48  Avenue  Gabrielle, 
and  he  was  also  bequeathed  the  sum  of  $25,000.  Mr.  Martin  volun- 
tarily regarded  the  pecimiary  bequest  as  one  intended  to  provide  a  place 
where  the  articles  left  by  Mr.  iSands  could  be  kept,  but  this  was  a 
sentimental  reason  only.  It  appears  that  in  December,  1913,  Mr. 
Martin  made  the  first  payment  of  i3,000  on  the  purchase  of  a  dwelling 
house,  known  as  No.  6  Great  Cumbierland  place,  London,  agreeing  to 
pay  the  balance  on  March  25,  1914, 

A  considerable  portion  of  the  last  few  months  of  decedent's  life 
was  devoted  to  acquiring  furniture,  jaintings,  and  other  articles  suit- 
able for  fitting  up  the  house  at  No.  6  Great  Cumberland  place,  Loti- 
don,  as  a  residence.  In  the  course  of  the  purchasing  of  such  articles, 
Mr.  Martin  made  various  declarations  as  to  the  intended  use  to  which 
this  house  was  to  be  put.  It  is  up<m  the  conduct  of  the  decedent  in 
these  last  few  months  that  the  executor  predicates  a  London  domicile 
or  last  residence. 
16TN.Y.S.— 31 
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In  examining  the  contention  of  the  estate  in  this  proceeding  and  in 
determining  whether  or  not  the  residence  of  Mr.  Martin  was  within 
this  jurisdiction  at  the  time  of  his  death,  certain  well-estaUished  prm- 
ciples  must  be  applied.  It  is  well  settled  that  "domicile"  includes 
something  more  ihzn  residence.  As  the  decedent  was  born  in  this 
state,  educated  in  this  state,  and  until  1^0  did  not  maintain  aziy  sem- 
blance of  a  midence  without  the  state,  his  domidle  up  to  1890  was 
undoubtedly  within  this  state.  As  the  executor  urges  tiiat  a  domicile 
outside  of  this  jurisdiction,  that  domicile  must  be  deemed  to  be  one  of 
choice.  It  superseded  the  domicile  of  origin.  The  burden,  as  stated 
before,  is  upon  the  executor  to  establish  such  change.  Matter  of  New- 
comb,  192  N.  Y.  238,  84  N.  E.  950.  The  burden  is  not  upon  the 
state  comptroller  to  establish  a  New  York  residence,  as  seems  to  be 
the  contention  of  the  learned  counsel  for  the  estate.  That  contention 
is  based  upon  the  assumption  tiiat  a  residence  in  Paris  was  establi^ed. 
The  learned  counsel  for  the  state  c(Hi^>troller  does  not  ccmtend  that 
the  New  York  domicile  originated  only  when  the  Paris  residence 
ceased  in  1913,  but  correctly  urges  that  his  domicile  of  origin  was 
within  this  jurisdiction  and  uiat  it  continued  the  legal  domicile.  The 
testator's  domicile  is  deemed  to  ccmtinue  here,  in  the  absence  of  af- 
firmative proof  establishing  a  domicile  dsewhere. 

The  only  facts  and  circumstances  which  are  relied  upon  to  point 
to  a  domicile  in  Paris  are  Mr.  Martin's  ten^orary  occupancy  of  the 
apartment,  48  Avenue  Gabrielle,  and  various  declarations,  of  Mr.  Mar- 
tin. This  apartment  seems  to  have  been  leased  or  rentecl  in  the  name 
of  Mr.  Sands,  and  not  in  the  name  of  Mr.  Martin.  Doubtless  tiiey 
both  occupied  the  apartment  and  both  contributed  to  its  upkeep  and 
furnishing,  Mr.  Martin,  however,  lived  in  the  apartment  only  about 
two  months  of  each  year,  always  returning  to  New  York  aiter  an 
annual  yisit  to  Paris.  I  do  not,  however,  consider  it  necessary  to  de- 
termine whether  or  not  Mr.  Martin's  legal  residence  ever  was  or  was 
not  in  Paris.  The  only  point  here  is  whether  his  subsequent  and  last  le- 
gal residence  was  England  or  the  state  of  New  York.  The  nunnent 
we  postulate  that  any  one  is  now  free  by  the  public  law  to  chai^  his 
domicile  or  residence  of  origin,  the  question  is  not  whether  he  cmce 
did  so  at  some  remote  period,  but  whrther  at  his  death  he  had  a  domi- 
cile or  residence  of  choice  anywhere  diflFering  from  his  domicile  of 
origin  or  the  domicile  of  some  prior  choice,  when  that  is  once  establish- 
ed as  a  fact.  In  this  matter  before  me  the  question  then  is.  Where  in 
law  and  in  fact  was  Mr.  Martin's  last  diKnicile,  or  rather  lus  last  legal 
residence? 

[7]  A  good  deal  of  evidence  has  been  directed  to  Mr.  Martin's  dec- 
laration contained  in  his  published  writings.  It.  seems  to  me  that  this 
is  a  very  light  character  of  evidence.  Whatever  Mr.  Martin  may  have 
been,  it  is  evident  that  he  was  not  technically  or  professionally  "a 
man  of  letters."  He  ought  not,  I  think,  to  be  held  to  account  for 
volatile  utterances  contained  in  his  slight  literary  performances.  Dec- 
larations, to  be  evidence,  must  be  made  under  more  solemn  arcum- 
stances  ^an  is  evident  in  books  such  as  Mr.  Martin's.  Declarations, 
to  be  evidence,  ou^t  to  be  spontaneous  utterances  connected  with  some 
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competent  res  gestae.  They  should  not  be  declamations  or  apostn^hes 
contained  in  books  publi^ed  by  an  amiable  and  untrained  literary 
amateur. 

[8]  As  to  the  evidential  value  of  statements  in  the  publication  de- 
nominated "Who's  Who,"  all  I  will  say  is  that  they  have  not  been 
clearly  brought  home  to  the  late  Mr.  Martin.  But  if  they  have  been 
so  brought  home,  they  do  not  estop  him  from  a  subsequent  domicile 
of  choice  in  England.  Such  statements  were  made  anterior  to  the  al- 
leged London  residence  which,  by  the  executors,  is  now  asserted  to 
have  been  the  last  residence  of  Mr.  Martin. 

In  my  judgment  too  much  attention  has  been  paid  to  the  nature  of 
Mr.  Martin's  Paris  residence,  as  that  fact  is  really  immaterial,  at  this 
time,  to  a  correct  solution.  During  the  time  that  the  Paris  apartment 
was  maintained,  as  Mr.  Martin  had  his  rooms  at  the  Plaza  Hotel  and 
his  conduct  in  no  way  evidences  a  ccmclusive  intention  to  make  Paris 
his  home,  the  evidence  points  emphatically  to  a  omtinuation  of  the 
New  York  domicile  of  origin.  When  a  notice  was  received,  for  ex- 
ample, from  the  commissioner  of  taxes  in  this  city,  Mr.  Martin  ap- 
peared on  the  8th  day  of  November,  1912,  and  procured  an  exemp- 
tion on  the  ground  that  he  had  no  taxable  assets.  The  notice  referred 
to  Mr.  Martin  as  of  505  Fifth  av«iue,  and  his  deposition  before  the 
rommissioner  gives  his  residence  at  the  Plaza  Hotel.  In  the  same  year 
Mr.  Martin  was  served  with  a  notice  to  attend  before  the  cfHnmis- 
sioner  of  jurors,  for  the  purpose  of  qualifying  as  a  juror.  Mr.  Mar- 
tin attended  accordingly  and  claimed  exemption  on  the  ground  that 
he  had  been  a  member  of  the  National  Guard.  He  did  not  urge  non- 
residence,  though  the  notice  addressed  to  him  stated  his  residence  at 
ihe  Plaza,  and  his  business  address  at  505  Fifth  avenue,  in  the  ci^ 
of  New  York. 

[8]  The  will  of  the  testator  describes*  him  as  of  the  city  and  state 
of  New  York,  and  much  importance  is  attached  to  this  recital.  The 
will  was  executed  April  29,  1913,  or  during  the  time  Mr.  Martin  had 
returned  to  New  Ywk  for  a  short  sojourn;  he  having  gone  abroad 
in  February.  Although  in  New  York  for  a  brief  visit,  Mr.  Martin 
executed  his  will  and  recited  that  he  was  of  the  city  and  state  of  New 
York.  This  is  certainly  significant  of  a  domicile  in  the  year  1913. 
But  such  a  recital  is  not  operative  as  an  estoppel.  It  did  not  prevent 
Mr.  Martin  from  subsequently  changing  his  domicile  or  residence  either 
from  France  to  England  or  from  New  York  to  England.  I  think  I 
stated  this  principle  accurately  in  Matter  of  Riley,  86  Misc.  Rep.  628, 
14&  N.  Y.  Supp.  623.  Had  Mr.  Martin  died  the  day  a^ter  he  made 
his  will,  the  recital  might  have  been  conclusive  as  to  his  last  domicile 
or  last  residence ;  but  he  died  some  while  after  the  execution  of  the 
will,  and  at  a  time  when  he  had  lately  acquired  a  dwelling  house  in 
London.  Be  the  fact  as  to  the  Paris  domicile  one  way  or  the  crther,  it 
does  not  materially  affect  my  omclusion  as  to  his  last  residence  in  Lon- 
don. 

[IB]  The  real  inquiry  concerns  tiie  assertion  that  Mr.  Martin  ac- 
quired a  domicile  in  London  during  the  last  few  months  of  his  life. 
As  has  been  before  pointed  out,  the  executor  fiist  urged  that  Paris 
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was  Mr.  Martin's  last  residence.  It  was  only  after 'diese  proceedii^ 
had  been  begun  that  London  was  asserted  to  be  his  last  legal  residence. 
It  is  immaterial,  for  the  purposes  of  this  proceeding,  that  Mr.  Martin 
sometimes  resided  in  a  particular  country  other  than  New  York.  The 
legal  question  is  whether  his  domicile  of  origin  in  this  state  was  ever 
relinquished  in  favor  of  a  domicile  or  residence  in  England.  In  a 
determination  of  the  latter  question  it  is  important,  as  a  subordinate 
consideraticHi,  to  notice  that  the  executor  bases  the  claim  of  exemption 
frcnn  taxati(»i  upon  the  acquisiticm  of  a  domicile  or  residence  in  hoa- 
don,  succeeding  an  earlier  domicile  in  Paris.  The  executor  did  not 
at  first  urge  that  the  domicile  in  London,  &e  one  now  relied  upon  in 
this  proceeding,  directly  succeeded  the  relinquishment  of  the  d(Mnicile 
of  origin ;  that  is,  the  executor  now  asserts  that  the  London  domicile 
or  residence  was  the  second  domicile  or  residence  of  choice.  If  such 
a  contention  is  correct,  the  burden  of  establishing  a  New  York  resi- 
dence might  be  upon  the  state  comptroller,  and  the  burden  of  establidi- 
ing  the  foreign  residence  might  not  be  upon  the  executor.  But,  wher- 
ever the  onus  may  be,  the  assertion  of  a  Londcm  domicile  after  a  Paris 
dcHnicile  acknowledges  that  the  former  started  only  in  1914,  when  the 
latter  ended,  and  that  &e  residence  of  Mr.  Martin  in  London  prior  to 
1914  was  insufficient  to  predicate  a  domicile.  In  brief,  the  argument 
of  the  executor  concedes  that  animus  was  lacking  in  Mr.  Martin's 
London  residency  prior  to  1914  and  that  it  arose  only  after  1914. 

In  or  after  1914,  it  appears  that  Mr.  Martin  purchased  a  residence 
in  LondMi  and  devoted  a  considerable  portion  of  his  time  to  furnish- 
ing it  He  went  about  among  the  Lond(Mi  sh<^  acquiring  ftimiture 
ai^  ornaments  for  this  new  house,  and  he  purchased  some  of  the 
contents  of  the  house  from  one  Mrs.  Goudy,  the  former  owner  of  the 
premises.  While  making  these  purchases  it  seems  that  various  declara- 
tions were  made  by  Mr,  Martin  in  the  different  shops  which  he  visit- 
ed. Such  declarations  are  contained  in  the  depositions  of  three  of  the 
witnesses.  The  substance  of  these  declarations  is  that  Mr.  Martin  in- 
tended to  make  his  permanent  residence  at  No.  6  Great  Cumberland 
place,  London.  Up  to  this  time  this  bachelor  had  for  years  really  been 
without  any  regular  home.  He  was  a  mere  "bird  of  pass^/'  stot^nng 
mainly  at  hotels.  He  had  no  regular  residence;  he  was  here  to-day 
and  off  to-morrow.  But  when  he  acquired  a  dwelling  house  in  L<«i- 
don  he  did  an  act  which  in  law  is  highly  significant  of  intention,  and 
when  he  definitely  declared  his  intention  of  thereafter  residing  in 
London,  such  declarations  seem  conclusive  on  an  issue  of  this  char- 
acter, I  take  it,  in  any  event,  that  these  declarati<Mi8  in  LondcMi,  as 
the  last  made  by  Mr.  Martin  himself,  are  entitled  to  very  great  weight. 
I  think  the  deed  of  trust  executed  by  Mr.  Martin  February  18,  1914, 
appointing  a  trustee  of  Lord  Craven's  estate,  in  which  Mr.  Klartin 
describes  himself  as  of  No.  6  Great  Cumberland  place,  is  also  of  great 
weight,  as  is  the  assignment  of  the  leasehold  to  Mr.  Martin,  dated 
March  5,  1914,  in  which  he  gives  his  address  as  Berkeley  Hotel,  Lcm- 
don. 

[11]  Before  concluding  I  will  for  a  moment  consider  the  alleged 
errors  in  the  re(%ption  of  evidence  by  the  appraiser.   The  executor 
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urges  various  errors.  Petitioner's  Exhibit  D,  which  is  the  letter  head 
of  the  American  Embassy  Association,  contains  merely  cumulative  tes- 
timony and  should  be  disregarded.  Hie  identity  of  the  person  re- 
ferred to  in  Exhibit  C  was  sufiiciently  established  to  allow  its  intro- 
duction in  evidence;  not  only  was  there  a  presumption  of  identity 
from  similarity  of  names  (Douler  v.  Prudential  Ins.  Co.,  143  App. 
EHv.  537,  128  N.  Y.  Supp.  396),  but  there  also  was  a  positive  identifica- 
tion. The  appraiser  excluded  the  record  of  the  commissioner  of  ju- 
rors, and  all  that  was  before  him  was  the  jury  notice,  which  was  shown 
to  have  been  received  by  Mr.  Martin. 

[12]  Hie  letter  which  was  offered  in  evidence  as  Exhibits  E,  F,  and 
G,  bearing  date  March  4,  1914,  was  properly  received.  The  carbon 
copy  of  the  letter  was  not  introduced  as  secondary  evidence  or  in  any 
way  in  lieu  of  the  original.  The  state  comptroller  did  not  offer  the 
paper  in  evidence  as  a  written  declaration  of  the  testator,  but  as  Mr. 
Parsons'  memorandum  of  the  verbal  declarations  made  to  him  cm 
March  4,  1914,  when  the  letter  was  dictated.  The  question  is  not 
whether  the  original  letter  was  admissible,  but  whether  the  oral  decla- 
rations of  Mr.  Martin  made  to  his  secretary  should  be  received.  The 
objection  (Hriginally  interposed  upon  broader  grounds  by  the  learned 
counsel  for  uie  executor  was  later  confined  to  an  objection  that  the 
carbcHi  copy  or  transcript  of  the  stenographer's  minutes  could  not  be 
received  in  lieu  of  the  original  stenographer's  record.  Under  the  de- 
cisions a  written  memorandum  made  at  or  about  the  time  of  the  testa- 
tor's death  could  be  used  by  Mr.  Parsons  to  refresh  his  recollection, 
or,  if  upon  reference  thereto  by  him  his  recollection  was  not  refreshed, 
the  memorandum  itself  under  certain  circumstances  could  be  offered 
in  evidence.  McCarthy  v.  Meaney,  183  N.  Y.  190,  76  N.  E.  36.  An 
important  consideration,  therefore,  is  whether  the  carbtwi  copy  or 
transcript  could  be  used  in  lieu  of  die  original  stenographer's  minutes. 
The  original  memorandum  made  at  the  time  is  not  always  requisite. 
Clark  V.  Nat.  Shoe  &  Leather  Co.,  164  N.  Y.  498,  58  N.  E.  659;  Hod- 
nett  V.  Gault,  64  App.  Div.  163,  71  N.  Y.  Supp.  831;  Wigmore  on 
Evidence/  §§  736  and  749.  It  seems  within  the  authority  of  the  cases 
cited  that,  had  tiie  original  notes  been  talcen  in  longhand  and  then  been 
copied,  the  copy  could  be  used  as  a  memorandum  in  lieu  of  the  original 
memorandum,  provided  the  witness  made  the  same  at  or  about  the 
time  of  the  declarations,  and  provided,  also,  that  the  witness  identified 
the  accuracy  of  the  copy.  There  should  be  no  difference  in  principle 
whether  the  original  memorandimi  was  made  in  shorthand,  or  is  a 
longhand  transcript  thereof.  The  precise  point  seems  never  to  have 
been  adjudicated  in  this  jurisdiction,  and  there  is  a  conflict  of  au- 
thority amcmg  the  courts  of  other  states.  Wigmore,  supra.  In  Bass 
V.  State,  136  Ind.  167,  36  N.  E.  124,  the  witness  was  allowed  to  tes- 
tify from  a  typewritten  copy  transcribed  from  shorthand  notes.  This 
case  has  been  approved  in  Higgins  v.  State,  157  Ind.  57,  60  N.  E. 
685 ;  but  a  later  decision  in  Indiana  (Southern  Ry.  Co.  v.  State,  165 
Ind.  613,  75  N.  E.  272)  seems  to  cast  some  doubt  upon  it.  In  State 
V.  Dougherty,  86  N.  J.  Law,  525,  at  page  546,  93  Atl.  98,  a  witness 
testifying  to  inconsistent  declarations  was  permitted  to  testify  from 
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a  typewritten  transcription  of  his  original  stenograpWc  minutes.  In 
that  case  the  witness  was  allowed  to  use  the  memorandum  for  the 
purpose  of  refreshing  his  recoUectiOT.  While  an^  memorandum^  in 
this  state  may  be  us^  for  the  purpose  of  refreshing  the  recoUecticMi 
of  a  witness,  though  it  mig^t  not  be  sufficient  where  it  serves  as  in- 
dependent testimony  auxiliary  to  the  testimony  of  a  witness  who  has 
forgotten  its  contents,  sanctitm  of  its  use  as  a  memorandum  to  re- 
fresh recollection  recognizes  the  use  of  a  transcript  in  lieu  of  tiic  origi- 
nal stenographic  notes,  and  takes  notice  that  a  transcript  made  by  an 
expert  is  equivalent  to  the  original  stenc^aphic  notes. 

[13]  In  the  case  at  bar,  moreover,  the  memorandimi  can  be  disre- 
garded. The  witness  Parsons  stated  that  he  could  give  the  substance 
•  of  the  dictation  without  reference  to  the  letter,  though  he  did  not  re- 
member the  exact  words.  But  any  error  in  the  recepticm  of  the  mem- 
orandum is  harmless  in  this  case. 

[14]  Proceedings  before  appraiso-s  are  in  the  nature  of  inquisitions, 
and  Uie  common-Oiw  rules  of  evidence  regulating  trial  by  jiury  oug^t 
not  to  be  strenuously  insisted  on  to  the  prejudice  of  the  state.  Sub- 
stantial justice  is  all  that  can  be  required. 

My  final  conclusion  is  that  the  evidence  makes  out  that  for  taxing 
purposes  Mr.  Martin's  last  residence  was  in  London,  England,  and 
nowhere  else.  I  have  given  perhaps  more  consideration  to  this  mat- 
than  its  real  importance  required,  but  it  concerns  an  issue  now  fre- 
quently arising  in  this  jurisdictbn. 

Proceed  accordingly. 


(02  Mlsa  Rep.  68(0 

In  re  McXX)NALD  et  at 
(Snrr<^te's  Court,  Kings  County.   December,  IdlS^) 

1.  WiLu  «=>60S — ^Devibb  of  Realty — Poweb  of  Disposition. 

Under  a  will  giving  testator's  daughter  full  i>ower  to  dispose  by  will  of 
pr(q)erty  devised  to  her,  "repo^ng  in  her  implicit  confidence  that  she  wiU" 
so  ezerdse  the  powra  "that  the  absolute  fee  and  poBsessloQ  will  ulti- 
mately  and  within  the  Btatotory  period  vest  in  her  brother's  hdrs," 
she  had  power  to  dispose  of  the  lands  as  she  chose ;  the  wish  of  teetatra 
not  being  imposed  on  the  executicn  of  the  power,  but  on  the  daughter's 
ccniBcieuce  In  its  fulflllmoit 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  K  1665-1661;  Dec. 
Dig.  «s>688.] 

2.  PowEBs  «=»36— Dbtxsi  ov  Rkaut— Poweb  Of  Disposition— BxKBciKB  or 

POWBB. 

Any  provision  of  such  daughter's  will,  which  will  vest  the  lands  in  one 
or  more  of  her  brother's  h^rs  nltimat^y  at  the  end  of  one  life.  In  addition 
to  her  own,  is  a  complete  exercise  of  the  power. 

[Ed.  Note.— £V)r  other  cases,  see  Powers,  Cent  Dig.  0  137-140,  15S; 
Dec.  Dig.  «»se.] 

In  the  matter  of  the  application  of  Anna  Hermenia  McDonald  and 
others  for  a  decree  determining  the  validity,  construction,  and  effect 
of  the  disposition  of  certain  real  property  made  by  the  wills  of  Thom- 
as McDonald  and  Mary  F.  Clyne,  deceased.   Decree  rendered. 

«s>For  otliar  cum  bm  Ntma  tople  ft  KBY-NUMBER  in  all  Ker-Numlt«r«d  Dlgesto  *  Intaw 


Digitized  by 


Sur.Ct) 


IN  BB  H'DONAU} 


487 


William  P.  Pickett,  of  Brooklyn,  for  petitioners. 
Theodore  Burgmyer,  of  Brooklyn  (Lewis  C.  Grover,  of  Brooklyn,  of 
counsel),  for  respondent  Edmond  F.  Clyne. 

KETCHAM,  S.  (1]  The  win  of  Thomas  McDonald,  admitted  to 
probate  in  this  court,  after  mentioning  his  daughter,  Mary  F.  Clyne, 
contained  the  following: 

"Fourth.  I  give  and  devise  to  her  my  said  daughter  for  life,  those  two 
certain  houses  and  lots  In  the  city  of  Brooklyn,  N.  Y.,  the  one  known  and 
designated  as  No.  184  Padflc  street  and  the  other  as  No.  351  De  Kalb  avenue, 
and  I  hereby  give  her  full  power  and  anthority  to  dispose  of  both  of  said 
houses  and  lota  by  ber  last  will  and  testament,  repodiv  in  her  Implicit  trust 
and  omfldenoe  that  she  will  devise  the  same,  so  that  the  absolute  fee  in 
possesion  will  ultimately  and  within  the  statutory  period  vest  In  her  brother's 
heirs,  or  in  one  or  more  of  them  whom  sbe  may,  under  the  drcumstancea 
existing  at  the  time  of  execnthig  the  power  hereby  glTw  ber,  deem  most  in 
need  and  deserving  of  her  bounty." 

This  provisiw  was  modified  by  a  codicil,  but  without  affecting  the 
questions  now  presented.  Mary  F.  Clyne,  the  person  named  in  the 
provision  last  quoted,  died  after  her  father's  death,  leaving  a  will  which 
has  been  admitted  to  probate  in  this  court,  which  contains  the  fol- 
lowing: 

"Firat.  In  pursuance  of  a  power  conferred  upon  me  by  the  fourth  clause  of 
the  last  win  and  testament  of  my  father  Thomas  McDonald,  deceased,  I  give 
and  devise  to  my  husband  Edmond  F.  Clyne,  for  his  natural  life,  the  premises 
situate  and  known  as  Number  184  Pacific  street  In  the  borough  of  Brooklyn, 
dty  of  New  York,  and  the  premises  situate  and  known  as  Number  807  De 
Kalb  avenue,  in  the  said  borou^  of  Brooklyn,  dty  of  New  ToA.  and  at  his 
death  I  give  and  devise  said  vropvrtj  to  tiie  diildren  of  my  broths  Thomas  H. 
McDonald,  deceased,  and  in  case  of  the  death  ot  any  ot  the  said  children  before 
my  said  husband,  the  share  of  such  deceased  diUd  or  children  to  go  to  his 
or  her  issue.** 

The  present  proceeding  must  be  confined  to  the  construction  of  the 
father's  will.  If  the  nature  of  the  power  conferred  by  the  fourth 
paragraph  tiiereof  can  be  ascertained,  there  will  be  no  legal  provoca- 
tion for  any  determination  as  to  either  the  meaning  or  tiie  practical 
effect  of  the  daughter's  will.  Indeed,  there  is  no  conceivable  uncer- 
tainty in  the  later  instriunent  Its  disposition  of.  the  property  involved 
in  the  power  may  be  considered,  but  solely  as  a  convenient  limitation 
of  the  inquiry:  Does  the  power  respecting  the  premises  mentioned 
in  the  fourth  paragraph  of  the  father's  will  give  to  the  daughter  the 
right  to  devise  or  appoint  the  same  for  Ufe  to  a  person  not  of  the  blood 
of  the  testator,  with  remainder,  upon  his  death,  to  her  brother's  heirs  ? 

If  the  power,  primarily  full  and  comprehensive,  is  not  impaired 
or  cut  down  by  the  expression  of  explicit  confidence  with  regard  to 
its  exercise,  then  the  paragraph  yields  nothing  but  the  power  to  ap- 
point by  will  and  at  will  to  such  persons  as  the  daughter  shall  select. 
If,  however,  the  power  is  so  characterized  and  restricted  by  this  pro- 
vision that  it  can  be  exercised  only  in  such  manner  that  "the  absolute 
fee  in  possession  will  ultimately  and  within  the  statutory  period  vest" 
in  one  or  more  of  Ihe  brother's  heirs,  it  will  need  to  be  determined 
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whether  the  power  would  permit  the  appointment  o£  a  life  estate  in  a 
stranger  to  intervene  before  the  fee  should  vest  in  the  brother's  heirs. 

It  will  be  the  effect  of  the  decree  to  be  made  in  this  matter  (a)  that 
the  recital  of  the  testator's  implicit  trust  and  confidence  that  the  daugh- 
ter would  devise  the  lands  in  the  manner  indicated  was  but  an  enclitic 
to  his  express  grant  of  the  power,  not  rising  above  a  precatory  ap- 
peal to  her  trustworthiness;  (b)  that  the  wish  of  the  testator  was 
imposed,  not  upon  the  execution  of  the  power,  but  upon  the  daughter's 
conscience  in  its  fulfillment ;  and  (c)  that  hence  she  had  a  right,  un- 
trammeled  by  law,  to  dispose  of  the  lands  as  she  chose. 

[2]  It  will  be  further  found  that,  if  the  only  power  was  to  dispose 
of  the  lands  "so  that  the  absolute  fee  in  possession  will  ultimately  and 
within  the  statutory  period  vest  in  her  brother's  heirs,"  etc.,  then  the 
only  intention  derivable  from  the  language  would  be  that  any  provi- 
sion in  the  daughter's  will  which  would  vest  the  lands  in  one  or  more 
of  her  brother's  heirs  ultimately  and  at  the  end  of  one  lif^  in  addition 
to  her  own,  would  be  a  c<»nplete  exercise  of  the  power. 

Decreed  accordingly. 


<82Ml8C  Bep.  Km 

In  re  FITTER  et  aL 

In  re  KBOGHANIfS  WILU 

(Surrogate's  Gonrt,  Kings  County,    December,  1915.) 

1.  Wn-Lfl  «=>782 — Devise  in  Trust — Dowsa. 

NVhere  lands  are  devised  In  trust,  to  be  Invested  and  held  for  the  bene- 
fit of  testator's  widow  for  Ufe,  her  dower  Is  preserved,  unless  there  is 
an  obvious  Incompatibility  between  the  actual  asslgnmeat  of  dower  and 
the  complete  operation  of  the  trust 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent  Dig.  H  2018-2033;  Dec. 
Dig.  «=>7S2.] 

2l  Wills  «=»782— Devise  ik  Tbusi^Dowkb. 

A  devise  of  lands  to  testator's  widow  In  trust  Is  not  repugnant  to  the 
assertion  of  dower,  unless  it  appears  that  tbe  trust  requires  the  posscoslou 
and  control  by  the  trustee  of  the  entire  lands  Involved. 

[Ed.  Note.— For  other  cases,  see  Wills,  C&xL  Dig.  IS  2018-2033;  Dec. 
Dig.  «=>7S2.] 

3.  Wills  «=»T82— Devise  in  Tsust— Doweb. 

Where  a  will  devised  to  testator's  widow  a  life  estate  In  certain  prem- 
ises, and  gave  in  trust  a  certain  sum  to  be  Invested  and  held  for  her  bene- 
fit during  her  life,  and  provided  that  on  her  death  the  premises  and  such 
sum  should  go  to  testator's  chlldreu  equally,  and  further  provided  that 
the  remainder  of  his  estate  should  be  divided  in  equal  parts  between  bis 
children,  the  children  of  any  deceased  child  taking  the  parent's  share,  snb- 
lect  to  conditions  requiring  that  the  shares  of  testatw's  daughters  be  heh! 
In  trust,  and  that  an  advance  to  one  son  be  deducted  from  his  share,  testa- 
tor's widow  was  entitled  to  the  benefit  of  the  provisions  In  her  favor  con< 
taloed  in  the  will,  in  addltltm  to  her  dower;  the  operation  of  the  tru6(  In 
her  fnvor  and  the  assertion  of  dower  not  being  repugnant  to  any  disclosed 
purpose  of  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  CeoL  Dig;  9|  2018-2033;  Dec 
Dig.  ^782.] 
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4.  ExECtTTOBs  AiTD  AmoinsnuTOBs  ^>1S0— DtrcT  or  E)xn:nn!OB»— Bznewaz. 
OF  Lease. 

Where  a  will  gave  the  executors  power  to  continue  testator's  business 
on  leased  premises,  on  which  he  had  erected  buildings,  it  was  th^r  duty 
to  avail  themselves  of  a  privilege  to  renew  the  lease,  not  only  as  an  Inci- 
dent to  the  exercise  of  eudt  power,  but  as  a  inradent  means  of  retaining 
the  Interest  of  the  estate  in  the  buildings. 

[Ed.  Note.— For  other  cases,  see  Execntora  and  Administraton^  Cent 
Dig.  |§  607-613 ;  Dec.  Dig.  ^150.] 

In  the  matter  of  the  petition  of  Frederick  F.  Fitter  and  others,  as 
sole  acting  executors  and  trustees  under  the  last  will  and  testament 
of  John  H.  Krogmann,  to  render  and  settle  their  account  as  such 
executors  and  trustees.  Decreed  according  to  opinion. 

Otto  F.  Struse,  of  Brooklyn,  for  executors. 
James  M.  Gray,  of  Brooklyn,  special  guardian. 

KETCHAM,  S  The  will  under  which  the  accountants  were  ap- 
pointed, in  its  second  paragraph,  contains  a  devise  of  a  certain  house 
and  premises  to  the  wife  for  life,  and  a  gift  in  trust  of  $8,000,  to  be 
invested  and  held  for  the  benefit  of  the  wife  during  her  life.  It  is 
then  provided  that  after  the  death  of  the  wife  the  premises  and  the 
principal  of  the  said  sum  of  $8,000  are  given  to  the  testator's  children 
equally.   The  third  paragraph  is  as  follows : 

"AU  the  rest,  residue  and  remainder  of  my  estate,  of  whatever  Mnd  and 
nature  and  wherever  situated,  I  do  direct  my' executors  to  divide  into  as  many 
equal  parts  or  shares  as  I  may  have  children  at  the  time  of  my  death,  and  I 
Kive,  devise  and  bequeath  one  of  such  equal  parts  or  shares  to  each  of  my 
children,  the  children  of  any  deceased  child  to  take  the  share  to  which  their 
parent  would  have  been  entitled  if  living:  Provided,  however,  that  the  shares 
.  of  my  daughter  or  daughters  shall  be  held  separately  in  trust  for  them  by  my 
^ecatoTS  and  invested  and  kepfc  Invested,  and  the  net  Income  derived  therefrom 
Iiald  over  to  them  during  their  natural  lives ;  and  on  their  death  the  principal 
of  tta^r  sbarea  I  direct  to  be  divided  among  their  children ;  and  provided  fur- 
ther that  Inasmuch  as  my  sou  Clarence  Krogmann  has  received  seven  hundred 
dollars  more  than  my  other  children,  I  direct  that  that  amount  be  deducted 
from  any  share  to  which  he  would  otherwise  be  entitled." 

The  will  appoints  executors,  and  then  provides  as  follows : 

"And  I  hereby  authorize  and  empower  [the  executors]  to  sell  and  dispose 
of  the  whole  or  any  part  of  my  real  estate,  if,  in  their  judgment,  It  shall  ap- 
pear to  be  for  the  best  Intereato  of  my  estate  to  do  so,  and  to  make,  execute 
and  deliver  good  and  aofSciait  deeds  of  conveyance  to  the  purchaser  or  par- 
chasers  thereof." 

The  testator  died  seised  of  several  parcels  of  land  besides  the  prem- 
ises mentioned  in  the  second  paragraph  of  his  will.  It  becomes  nec- 
essary to  determine  whether  the  testator  intended  that  his  widow 
should  have  the  benefit  of  the  provisions  in  her  favor  contained  in  the 
will  in  addition  to  her  dower, 

[1-3]  Where,  in  the  absence  of  an  express  provision  in  the  will,  this 
question  is  provoked  by  a  devise  of  lands  in  trust,  the  rule  is  that  the 
dower  is  preserved,  unless  there  is  an  obvious  incompatibility  between 
the  actual  assignment  of  dower  and  the  complete  operation  of  the 
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trust  It  is  held  that  the  trust  is  not  repugnant  to  the  assertion  of 
dower,  unless  it  is  apparent  that  the  trust  requires  the  possession  and 
control  by  the  trustee  of  the  entire  lands  involved ;  and  the  courts  have 
generally  looked  to  see  whether,  among  the  trust  provisions,  there  was 
a  direction  that  the  trustees  should  perform  specific  duties  with  respect 
to  the  lands,  which  by  their  nature  would  require  entry  upon  the  prem- 
ises and  the  complete  and  exclusive  management  thereof.  Thus  the 
duty  to  make  repairs  and  improvements,  to  insure  buildings,  to  mort- 
gage and  to  lease,  or  otherwise  deal  with  the  premises  in  a  manner 
which  would  be  impossible  if  there  were  an  assignment  of  dower  by 
metes  and  bounds,  has  been  held  to  be  controlling  evidence  of  an  in- 
tention to  exclude  the  widow  from  any  right  or  relation  to  the  lands, 
Matter  of  Gordon,  172  N.  Y.  25,  64  N.  E.  753,  92  Am.  St.  Rep.  689; 
Matter  of  Zahrt,  94  N,  Y.  605;  Tobias  v.  Ketchum,  32  N.  Y.  319; 
Matter  of  Gale,  83  Misc.  Rep.  686,  145  N.  Y.  Supp.  301,  and  cases 
cited. 

In  the  case  at  bar  no  such  indication  appears.  Here  nothing  of  the 
devise  in  trust  will  fail  of  effect  if  the  right  of  dower  be  recognized 
and  assigned.  The  operation  of  the  trust  and  the  assertion  of  dower 
may  coincide  without  offense  to  any  purpose  which  the  testator  dis- 
closes. In  this  view  the  accotmtants  have  proceeded  properly  in  their 
payments  to  the  widow  from  the  income  of  th.t  lands  which  were  the 
subject  of  the  trust,  and  the  objection  in  that  behalf  is  overruled. 

[4]  The  objection  to  the  renewal  of  the  lease  of  which  the  decedent 
died  possessed  is  overruled.  It  was  within  the  duty  of  the  executors 
to  avail  themselves  of  the  privilege  of  renewal,  not  only  as  an  incident 
to  the  tfcerdse  of  the  power  given  tiiem  to  continue  the  testator's  busi- 
ness in  the  premises  which  he  held  under  the  lease,  but  generally  as 
a  prudent  means  of  retaining  the  interest  of  the  estate  in  £e  buildings 
erected  upon  the  leased  premises.  The  decree  shtxild  conform  to  thoe 
views. 

Decreed  accordingly. 


(D2  mac  Ben.  64S) 

In  re  MAT'S  ESTATE. 
(Surrogate's  Court,  New  Tork  County.   December  2,  191S.) 

1.  Gists  9=949— Degbeb  of  Pboov  Bbijuibed. 

Where  a  decedent  In  his  lifetime  delivered  money  to  A.,  with  the  iiii- 
derstaudiog  that  A.  was  to  pay  the  decedent's  living  expenses  and  tbe 
cost  ot  his  burial  thertfrom,  A.'8  claim  that  he  was  to  retain  tbe  balance 
must  be  established  by  clear  and  adequate  proofs. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent  Dig.  H  95-100;  Dea  DI& 

2.  EXECUTOBS  AND  ADiaNXBXBATOBS  4=9434 — FBOOEBDZnOB  TO  DiSOOVEB  ASBCn 

—Doing  Equitt. 

A  discovery  proceeding  In  13ie  Snrr^tePs  Coart,  In  wbich  It  ma 
Bou^t  to  recover  tvom  A.  Qia  balance  ot  the  fond  left  with  blm  br  ^ 

decedent,  was  In  the  nature  of  an  equitable  proceeding,  and  the  adtnlnls- 
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trator  must,  as  a  ctnffitioii  of  tellet  do  eindt7  witb  reqpect  to  allowing 
deductions  for  buzob  actually  expended. 

[Ed,  Note.— For  other  cases,  see  Ezecatora  and  Adminlgtrators,  Oent 
Dig.  H  1698-1710;  Dec.  Dig.  «s»431] 

Discovery  proceeding  in  tiie  matter  of  the  estate  of  William  May. 
Order  in  accordance  with  the  opinion. 

Walter  A.  Swett,  of  New  York  City,  for  administrators. 
Peter  P.  McEIligott,  of  New  York  City,  for  respondent 

FOWLER,  S.  [1]  This  is  a  discovery  proceeding"  before  me.  I 
am  satisfied  that  Mr.  Anderson  received  some  money  from  Mr.  May, 
a  feeble  and  illiterate  old  man,  and  that  the  understanding  was  that 
out  of  it  he  should  pay  Mr.  May's  living  expenses  and'the  cost  of  his. 
burial.  There  is  no  <Uspute  about  the  amount  so  received.  Mr.  An- 
derson's claim  is  tluit  he  was  entitled  to  retain  the  balance.  With  the 
evidence  of  this  claim  I  am  not  satisfied.  Such  a  claim  must  always 
be  established  by  clear  and  adequate  proofs.  Consequently  the  balance 
remaining  in  his  hands,  after  deducting  all  the  payments  made  to  or 
for  the  use  of  the  deceased,  must  be  paid  over  to  the  administrator. 

[2]  As  this  resembles  an  equitable  proceeding,  the  administrator 
must  do  equity  as  a  condition  of  relief,  and  I  shall  be  very  liberal  in 
allowing  deductions  for  sums  actually  expended. 

Settle  order  on  notice. 


(02  Misc.  Bep.  668) 

In  re  ENO, 

(Surrogate's  Court,  New  Tork  Coontr.    December,  1916.) 

1.  EXEomOBS  AND  ADUIIIISTBATOItS  «=»501— COlCPERSATIOn — DBTEBUIHATIOK. 

The  question  of  conunlscdona  to  wblcb  temporary  administrators  may 
be  entitled  cannot  be  determined  by  the  surrogate  until  the  Judicial  set- 
tlement ot  OieSr  acconutB. 

[Ed.  Note.— For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  fS  2072,  2140,  2142-2148;  Dec.  Dig.  «=»501.] 

Z  EXKCDTOBS    AND    AOHINISTRATOBB  «=»122 — ^WaIVIB    OV  GOUPENBATION — 

Obdbb. 

Where  one  wag  appointed  as  temporary  administrator  on  condition  of 
Us  ctmsent  to  serve  without  compensation,  his  cwuent  should  be  filed  in 
tbe  Surrogate's  Court  before  the  order  is  signed,  bnt  the  order  shoald  not 
contain  a.  dlrecti<Hi  ttaat  be  earn  wlQiout  compensatliHi. 

[Ed.  Note. — For  other  cases,  see  Elxecutors  and  Administrators,  dent. 
Dig.  88  494-185% ;  Dec.  Dig.  «=9l22.] 

&  EZECUTOBS  AND  AOHINISTnATOBB  «=>122 — DEPOSIT  OF  FUNDB — COIXBOTION 
BT  DBPOSITABT. 

Where  a  trust  cranpaay  was  named  as  a  depositary  of  the  funds  of  an 
eatate  during  a  temporary  administration,  the  court  eould  not  require  it 
to  take  upon  itself  the  active  duty  of  collecting  securities;  tliat  being 
a  duty  of  the  temporary  admlnietratora 

[Ed.  Note. — For  other  cases,  see  Bzecntora  and  Administrators,  Coit. 
Dig.  88  494-495%  ;  Dec.  Dig.  «»122.] 
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4.  CXKCUTOBB  AND  ADUINIFrBATOBS  4=91^— PoSSEBSZOir  OT  PB0FEBTT~0b- 

DEB. 

An  order  appointing  temporary  administrators  should  not  contain  an 
authorization  to  talce  possession  of  the  personal  property*  bm  that  Is 
merely  declaratory  of  the  law.   Code  CIt.  Proc.  {  2597. 

[Kd.  Note. — For  other  cases,  see  Execaton  and  Administrators,  Cent 
Dig.  §8  494-195% ;  Dec.  Dig.  ^122.] 

■6.  EXECtJTOBa  AND  AOUINISTRATOBa  *»122 — CONTEST — ^INSPECTION  OF  PAPERS. 

The  court,  on  motion  for  the  af^lntment  of  temporary  admloistrators, 
has  no  power  to  make  an  order  allowing  the  attorneys  for  the  contest- 
ants to  inspect  and  examine  the  papers,  etc,  belonging  to  the  decedent 

[Bd.  Note. — For  other  cases,  see  Kxecutors  and  Administrators,  Gent 
Dig.  H  494r-495H ;  Dea  Dig.  «=»122.] 

6.  DzscoTEBT  ^=»S6 — Pbobate — ^Inspectxoh  or  Papebs — Statuts. 

In  such  case  the  attorneys  tor  the  contestants,  or  for  the  residuary 
legatee,  If  necessary  to  lnq>ect  any  ot  the  papers  of  the  decedent,  may 
apply  to  the  court  for  diaooTery,  under  Code  Clr.  Proc.  H  900,  809. 

[Ed.  Nate.— Vat  other  cases,  see  IXacovery,  CaA.  Dig,  ||  110-112;  Dee. 
Dig.  ^»S6.] 

The  Tnistees  of  ColumHa  University  in  the  City  of  New  York,  4e 
residuary  legatee  and  devisee  named  in  the  paper  offered  for  probate 
as  the  last  will  of  Amos  F.  Eno,  deceased,  move  for  an  order  ap- 
pointing temporary  administrators.  Proposed  decree  modified  and 
allowecL 

Henry  De  Forest  Baldwin,  of  New  York  City,  for  executor. 
Nash  &  Jones,  of  New  York  City,  for  Coltunbia  University  of  City 
of  New  York. 

De  Forest  Bros.,  of  New  York  City,  for  Metropolitan  Museum  of 
Art. 

Charles  H.  Beckett,  of  New  Yoric  City,  for  contestants  Gifford  Pin- 
chot  and  Amos  R.  E.  Pinchot. 

Arthur  C.  Train,  of  New  York  City,  for  contestant  Henry  Lane  ^o. 

Simpson,  Thacher  &  Bartlett,  of  New  York  City,  for  contestant 
William  P.  Eno. 

Sullivan  &  Cromwell,  of  New  York  City,  for  contestants  Antoinette 
E.  Wood,  Florence  C.  Graves,  and  Mary  P.  Eno. 

FOWUER,  S.  A  moti<»i  having  been  made  by  the  Trustees  of 
Coltunbia  University  in  the  City  of  New  York,  the  residuary  I^tee 
and  devisee  named  in  the  paper  sulnnitted  for  probate  as  the  last  will 
and  testament  of  Amos  F.  Eno,  deceased,  for  an  order  appointii^ 
temporary  administrators  of  the  estate  of  the  decedent,  and  the  mo- 
tion having  been  duly  heard,  proposed  decrees  upon  the  said  motion 
have  been  now  submitted  by  the  residuary  legatee  and  by  the  con- 
testants. 

[1]  The  proposed  decrees  attempt  to  provide  for  commissions  or 
compensation  to  which  the  temporary  admiflistrators  may  be  entitled. 
The  question  of  commissions  cannot  be  determined  by  the  surrogate 
until  the  judicial  settlement  of  the  accounts  of  the  tonporar^  adminis- 
trators ;  therefore  any  provision  in  the  proposed  decree  luniting  or 
determining  the  amount  of  such  commissions  must  be  stricken  out 
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[2]  The  proposed  decrees  also  contain  a  direction  that  William  P. 
Eno  shall  serve  as  temporary  administrator,  without  compensation. 
Mr.  Eno's  appointment  was  conditional  upon  his  consenting  to  serve 
without  compensation,  and  his  consent  to  this  condition  should  be 
filed  in  this  court  before  the  order  is  signed.  The  order  should  not 
contain  a  provision  directing  that  he  serve  without  compensation.  I 
observe  that  the  parties  agree  that  the  United  States  Trust  Company 
shall  be  named  as  the  depository.  I  am  always  pleased  to  have  the 
parties  agree  when  I  think  it  is  not  inconsistent  with  the  public  inter- 
ests.  In  this  instance  the  selection  is  eminently  proper. 

[8]  But  that  part  of  the  proposed  order  submitted  by  the  residuary 
l^tee  which  directs  that  the  United  States  Trust  Company  shall  re- 
ceive and  collect  the  principal  and  the  interest  of  securities  should  be 
struck  ou^  as  die  United  States  Trust  Company  is  named  .as  a  de- 
pository, and  the  oiurt  cannot  impose  upon  it  the  active  duty  of  col- 
lecting securities.  This  duty  is  properly  placed  upon  the  temporary 
administrators  in  folio  13  of  the  proposed  decree  presented  by  Messrs. 
Nash  &  Jones. 

[4]  That  part  of  folio  17  which  authorized  the  temporary  admin- 
istrators to  take  possession  of  the  personal  property  should  also  be 
struck  out,  as  it  is  merely  declaratory  of  the  law  (section  2597,  Code 
Civ.  Proc). 

[5]  The  last  paragraph,  which  directs  the  temporary  administrators 
to  afford  the  attorneys  for  the  contestants  an  opportunity  to  inspect 
and  examine  the  papers,  books,  and  documents  belonging  to  the  de- 
cedent should  also  be  stricken  out,  as  the  court  has  no  power  upon  this 
motion  to  make  such  an  order.  In  so  far  as  the  papers  in  the  hands 
of  the  temporary  administrators  may  be  regarded  as  in  custodia  legis, 
my  desire  will  be  that  either  the  members  of  the  testator's  family  or 
his  residuary  legatee  should  have  the  fullest  disclosure  possible  con- 
sistent with  the  justice  due  to  the  testator's  wishes  in  r^rd  to  his 
private  and  irrelevant  papers. 

[8]  If  it  should  become  necessary  for  the  attorneys  for  the  contes- 
tants or  the  attorneys  for  the  residuary  legatee  to  have  on  inspection 
of  an;^  of  the  books  or  papers  of  the  decedent  they  may  apply  to  the 
court  in  conformity  with  the  provisions  of  section  80b  and  section  809, 
Code  of  Civil  Procedure.  Dale  v.  Stokes,  5  Redf .  Sur.  586,  affirmed  28 
Hun.  564. 

The  proposed  d^ree  submitted  by  the  residuary  legatee  should  be 
changed,  so  as  to  conform  to  this  decision,  wd,  as  then  corrected, 
presented  to  me  for  signature. 
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In  re  YOUNG'S  ESTAm 


(Snraogate'B  Comt,  Bmur.  Oovnty.  Deceniber,  IMS.) 


1.  Wills  «=39439 — Conbtbuctioit — Intewt. 

In  construing  a  provision  of  a  will  directing  the  use  of  money  to  erect 
a  monument  over  testatrix's  grave,  the  fact  that  persons  Interested  con- 
sent to  any  particular  form  of  construction  will  not  authorize  a  construo 
tloQ  deviating  from  the  Intent  of  testatrix 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent.  Dig.  SS  9S2,  055,  957 ;  Dec 
Dig.  €=»439.] 

2.  Wills  «=»487 — Consttbttotioit — Intent — ^Declabations  of  Testatbix. 

In  proceedings  to  obtain  a  construction  of  an  unambiguous  will,  alBda- 
Tits  detailing  declarations  of  testatrix  could  not  be  oonsldered  on  the 
queatton  of  ber  intent 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent.  Dig.  IS  1023,  1029-1032; 
Dec.  Dig.  «»487.] 

8.  BXBCtTTOBS    AND    ADiaHZSTRATOBS  ^S>10& — OORBTEUOTION — EStOTlOS  OF 

MoNOHrara — ^AxonNT  or  Expbhditubs. 

A  win  directing  that  the  executor,  after  paying  certain  beqaeats  from 
certain  money,  use  the  balance  to  defray  funeral  exi>enses  and  erect  a 
monument  over  testatrix's  grave,  did  not  require  that  all  of  the  balance  re- 
maining after  payment  of  funeral  expenses  be  used  in  erecting  a  mono- 
ment,  but  only  that  so  much  thereof  be  so  used  as  might  be  reasonable, 
having  In  view  testatrix's  station  in  life  and  the  amount  of  ber  estate. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  81  435-438,  440-^7,  763 ;  Dee.  Dig.  «=»109.1 

4.  EXSCOTOBS  Ann  AOKIKIBTBATOBfi  4s=>109 — PATUXSt  or  FumSAL  EXFBHSES 

— Cost  of  Tombstone. 

A  reasonable  expenditure  for  a  tombstone  is  a  legitimate  item  of  tb« 
funeral  expenses,  which  Code  Civ.  Proc,  $  2686,  authorizes  an  executor 
to  pay  independent  of  any  testamentary  direction. 

[Ed.  Note- — For  other  cases,  see  Executors  and  Administrators^  Cent 
Dig.  SS  435-438,  440-447,  763;  Dec.  Dig.  «=9l09.] 

Sk  EXECDTOBS  AND  ADUXNISTBATOBS  «=»10^FUNEBAI:.  expenses — EXFENDI- 

TDBE  FOB  Monument — Detebmination  or  Reasonableness. 

What  constitutes  a  reasonable  expenditure  for  a  tombstone,  which  conid 
properly  be  included  in  the  reasonable  faneral  exposes  which  an  executor 
Is  authorized  by  Code  Civ.  Proc.  8  2686,  to  pay,  depends  on  the  peculiar 
conditions  of  each  case,  and  Is  not  governed  by  any  arbitrary  rule. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  is  436-438,  44(M47,  76S;  Dec.  Dlff.  «s»109J 

In  the  matter  of  the  estate  of  Sarah  Young,  deceased.  Proceeding 
to  obtain  construction  of  a  will.  Decreed  according  to  opinion. 

Arthur  C.  Kahn,  of  New  York  City,  for  petitioner, 

SCHULZ,  S.  The  decedent  left  a  document,  which  has  been  ad- 
mitted to  probate  as  her  last  will  and  testament,  by  which  she  be- 
queathed to  one  of  her  daughters  the  sum  of  $500,  to  another  daugh- 
ter $200,  and  to  a  niece  the  sum  of  $100.  She  then  provided  as  follows : 

"I  direct  my  executor  after  paying  the  above  bequests,  out  of  the  balance 
of  my  money  on  deposit  in  the  Bowery  Savings  Bank  and  Seaman's  Savlufs 
Bank,  that  said  balance  shall  be  used  to  defray  funeral  expenses  and  the  erec- 
tion of  a  monument  over  my  grave." 
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The  executor  has  brought  this  proceeding  to  obtain  a  construction 
of  this  clause  of  the  decedent's  will,  being  in  doubt  as  to  whether,  un- 
der its  terms,  he  is  required  to  expend  the  whole  amount  of  the  balance 
referred  to,  or  is  authorized  to  expend  enough  thereof  to  erect  a  mon- 
ument similar  to  the  one  which  the  decedent  purchased  upon  the  death 
of  her  husband  some  years  ago.  The  expenditure  for  the  latter  amount- 
ed to  about  $75.  Up  to  the  present  time  he  has  deposited  on  account 
of  a  headstone  the  sum  of  $25,  and  he  asks  that  he  be  authorized 
and  directed  to  spend  an  additional  stun  of  $50  for  the  erection  of  a 
monument. 

[1,2]  The  daughters  of  decedent  are  her  only  heirs  at  law  and  next 
of  kin,  and  they  join  in  asking  that  the  will  be  construed  as  prayed 
for  by  tiie  petitioner.  The  construction  to  be  placed  upon  the  clause 
in  question,  of  course,  ^ould  not  be  influenced  by  the  fact  that  the 
persons  interested  consent  to  any  particular  form  of  construction.  It 
depends  solely  upon  the  intent  of  the  testatrix.  As  there  is  no  latent 
ambiguity  arising  dehors  the  will,  her  intent  must  be  ascertained  from 
the  will  itself  and  the  alleged  declarations  of  the  decedent  detailed  in 
the  affidavits  cannot  be  considered  by  me.  Mann  v.  Mann,  1  Johns. 
Ch.  231;  Reynolds  v.  Robinson,  82  N.  Y.  103,  37  Am.  Rep.  555; 
Williams  v.  Freeman,  83  N.  Y.  561.  When  thus  established  tlie  in- 
tent of  the  testatrix  must  be  given  effect.  Phillips  v.  Davies,  92  N. 
Y.  199;  Robinson  v.  Martin,  200  N.  Y.  159,  93  N.  E.  488. 

[3]  The  total  estate  of  the  decedent  amounted  to  $1,471.95.  The 
petitioner  states  that  the  net  balance  after  the  payment  of  legacies, 
funeral  expenses,  and  expenses  of  administration  incurred  and  to  be 
incurred,  .including  the  item  of  $25  aforesaid,  will  probably  amount 
to  $228.18.  The  funeral  expenses  amounted  to  $155.30.  The  question, 
therefore,  is  whether  the  decedent  intended  that  there  should  be  ex- 
pended for  her  funeral  the  sum  of  $155.30  and  in  addition  thereto 
for  a  monument  the  sum  of  $253.18. 

[4]  Even  without  any  testamentary  direction  to  that  effect,  an  exec- 
utor has  a  right  to  pay  the  reasonable  funeral  expenses  of  the  de- 
cedent (Code  Civ.  Proc.  §  2686),  and  a  reasonable  expenditure  for  a 
tombstone  is  regarded  as  a  legitimate  item  of  funeral  expenses.  Fer- 
rin  V.  Myrick,  41  N,  Y.  315 ;  Tickel  v.  Quinn,  1  Dem.  425. 

In  Matter  of  Boardman  (Surr.)  20  N.  Y.  Supp.  60,  it  was  held  that 
a  provision  in  a  will  that  all  of  testator's  property  remaining  after 
paying  his  debts  should  be  expended  for  a  monument,  fence,  etc.,  is 
to  be  construed  with  reference  to  the  circumstances  and  situation  in 
life  of  the  testator,  and  only  a  reasonable  portion  of  his  estate  should 
be  expended  thereunder.  In  Emans  v.  Bickman,  12  Hun,  425,  the 
testator  left  his  entire  estate  to  his  executors  for  his  funeral  expenses 
and  the  erection  of  a  monument.  The  estate  amounted  to  $1,200,  and 
the  court  held  that  it  was  the  intention  of  the  deceased  to  devote  an 
amount  which  was  reasonable,  in  view  of  his  position  in  life  and  the 
extent  of  his  property,  and  afHrmed  the  decree  fixing  the  sum  of  $150 
as  die  limit  to  be  expended  fen-  the  monument 

[6]  No  arbitrary  rule  can  be  laid  down  establbhin^  what  is  a  rea- 
sonable expenditiu^  for  a  monument.  Each  case  depends  for  its  de- 
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termination  upon  its  own  peculiar  amditicms.  Matter  of  Erlacher,  3 
Redf.  8;  Matter  of  Howard,  3  Misc.  Rep.  170,  23  N.  Y.  Supp.  836. 
A  few  of  the  large  number  of  cases  on  this  subject  showing  the  atti- 
tude of  the  courts  may  be  referred  to  with  profit.  In  Matter  of  Mount, 
3  Redf.  9  (note),  the  amount  of  tiie  estate  was  $^3.30,  and  a  charge 
of  $78  for  a  gravestone  was  cut  down  to  $50.  In  Miller  v.  Morton, 
89  Hun,  574,  35  N.  Y.  Supp.  294,  it  was  held  that  $1,400  for  a  monu- 
ment was  too  expensive  for  an  estate  of  $3,540.  In  Matter  of  Beach, 
1  Misc.  Rep.  27,  22  N.  Y.  Supp.  1079,  the  court  said  that  an  estate 
of  $8,000  justified  an  expenditure  of  $400  for  a  monument.  In  Mat- 
ter of  Mount,  3  Redf.  9  (note),  it  was  held  that  a  charge  of  $700  for 
a  burial  lot  and  monument  is  excessive,  where  the  estate  amounted  to 
less  than  $2,800.  In  Owens  v.  Bloomer,  14  Hun,  296,  the  court  con- 
sidered an  expenditure  of  $500  for  a  monument  extravagant,  the 
estate  not  exceeding  $8,000.  In  Burnett  v.  Noble,  5  Redf.  69,  the 
personal  estate  being  less  than  $2,000,  an  allowance  of  $700  was  re- 
fused and  reduced  to  $250. 

The  provisicm  now  under  consideration  does  not,  in  my  opinion, 
in  terms  require  that  all  of  the  balance  shall  be  expended  for  funeral 
expenses  and  the  erection  of  a  monument,  and  I  believe  that  the  in- 
tent of  the  testatrix  was  that  so  much  of  the  balance  as  would  be 
reasonable,  havii^  in  mind  her  stati<»i  in  life  and  the  amount  of  her 
estate,  should  be  used  to  defray  the  funeral  expenses  and  to  pay  for 
a  monument 

The  executOT  states  that  he  knew  the  decedent  for  a  number  of 
years  before  her  death,  being  related  to  her  husband,  that  she  lived 
with  ont  of  her  daughters  in  a  very  frugal  way,  and  that  her  habits 
of  life  were  modest  and  simple.  Tliese  are  facts  which  he  should 
take  into  consideration  in  deciding  how  much  to  spend  for  a  mcniu- 
ment.  As  a  guide  to  him  I  will  say  that  a  monument  such  as  she  pur- 
chased for  her  deceased  husband  would  not  be  unreasonable  in  my 
opinion.  I  do  not  think  that  it  is  necessary  for  me  to  fix  the  cost  of 
such  monument  arbitrarily,  particularly  when  the  executor  himself  has 
an  intimate  knowledge  of  the  circumstances  of  the  decedent 

I  therefore  find  that  the  intent  of  the  testatrix  was  as  above  stated, 
and  that  as  to  any  balance  remaining  in  the  hands  of  the  executor  after 
the  payment  of  debts,  legacies,  expenses  of  administration,  and  funeral 
expenses,  and  after  paymg  for  a  monument,  the  decedent  died  intes- 
tate, and  such  balance  is  distributable  in  accordance  with  the  statute 
governing  distribution  of  personal  properly. 

Decreed  accordingly. 
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HUBBBLL  T.  HARDY. 


(Snpreme  Oonrt,  Special  Term,  New  York  County*  Febmair  28,  3^160 

1.  Judgment  «=»68 — Oir  Conetession — Peadd — ^Vacation — Stjbtioiinot  of 

EVIDKNCE. 

On  application  to  vacate  and  set  aside  a  Jndffment  entered  <m  confes- 
sion, evidence  held  Boffident  to  show  that  the  defaidant's  signature  to  Its 
confession  was  obtained  by  fraud. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Oent  Dig.  IS  118,  110, 118, 
120,  123,  125,  127;  Dec.  Dig.  ^=>6S.] 

2.  Judgment  ^=949 — Oir  Cohfsssion — STAxsicEifi' — Statutes. 

Under  Code  CIt.  Proc.  f  1274,  regulating  the  form  of  statement  for  a 
ccmfesslon  of  judgment,  the  statement  that  the  confession  of  judgment  was 
for  a  debt  Justly  due  the  plalntUC  for  "moneys  loaned  to  defendant:  by 
plaintiff  and  for  services  rendered  to  defendant  by  plaintiff  at  defendant's 
request"  was  insufficient. 

[Ed.  Note.— For  other  cases,  see  Jndgmoit,  OenL  Dig.  ||  74,  79;  Dec 
Dig.  ^s»49.] 

Action  by  Lambert  Hubbell  against  Mary  F.  Hardy.  Judgment  on 
confession  was  entered  for  plaintiff,  and  defendant  applies  to  vacate 


and  set  it  aside.  Motion  granted. 
John  Reilly  and  Thomas  T.  Grace,  boHi  of  New  York  City,  for  the 


Bloomfield  Littell,  of  New  York  City,  opposed. 

COHALAN,  J.  Application  to  vacate  and  set  aside  a  judgment  of 
this  court  entered  on  the  11th  day  of  Mardi,  1915,  on  the  ground  that 
it  was  f raudtilently  obtained,  and  that  the  confession  on  which  it  was 
secured  and  entered  was  obtained  by  fraud.  The  judgment  reads  as 
follows : 

"The  undersigned,  the  defendant  above  named,  does  hereby  confess  judg- 
ment in  this  action  In  favor  of  Lambert  Hubbell  for  the  sum  of  two  thousand 
one  hundred  fifty  dollars  ($2,160),  and  authorizes  Judgment  to  be  entered 
against  her.  This  confession  of  judgment  Is  for  a  debt  justly  due  to  the 
plaintiff,  arising  upon  the  foUowIi^  facts:  Moneys  loaned  to  defendant  by 
plalntlfl  and  tn  services  rendered  tq  defendant  by  plaintiff  at  defendant's 
request" 

[1]  The  defendant  in  Ifae  action,  Mary  F.  Hardy,  is  an  old  lady, 
weak  and  penniless,  now  in  her  seventy-seventh  year.  The  plaintiff, 
Hubbell,  is  her  brother-in-law,  and  resides  in  the  state  of  New  Jersey. 
For  seven  yeara  prior  to  January,  191 5,  the  defendant  resided  in  Los 
Angeles,  Cal.  Her  husband,  John  Hardy,  from  whom  she  was  sepa- 
rated, died  December  9,  1913.  She  thereupon  brought  two  actions: 
(1)  For  an  admeasurement  of  her  dower  interest  in  die  real  estate  of 
the  decedent ;  and  (2)  for  her  support  upon  a  written  agreement  ex- 
ecuted and  delivered  b^  her  huslxuid  during  his  lifetime.  The  first 
action  was  decided  agamst  her,  but  she  was  successful  in  the  second, 
and  on  the  2d  day  of  June,  1915,  a  judgment  was  entered  in  her  favor 
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for  the  sum  of  $961.31.  It  represented  amounts  due  to  her  under  and 
pursuant  to  the  separation  agreement  The  judgment  further  provided 
tliat  the  defendants  Douglas  Matthewson  and  James  P.  Dymock  be 
appointed  trustees,  and  that  a  fund  be  set  aside  out  of  the  estate  of 
John  Hardy,  deceased,  sufficient  to  pay  Mary  F.  Hardy  the  sum  of  $15 
per  week,  commencing  from  the  22d  day  of  March,  1915.  On  the  Uth 
day  of  March,  1915,  four  days  prior  to  the  trial  of  the  action,  a  judg- 
ment was  docketed  and  entered  in  the  office  of  the  clerk  of  New  York 
county  in  favor  of  Lambert  Hubbell  against  Maiy  F.  Hardy  for  the 
sum  of  $2,150  upon  a  confession  made  therein  by  the  defendant  on 
the  10th  day  of  March,  1915.  Thereafter  the  plaintiff,  by  a  third  party 
order,  examined  one  of  the  trustees  in  proceedings  supplementary  to 
execution.  Upon  the  close  of  the  examination  a  motion  was  made 
and  an  order  entered  for  the  appointment  of  a  receiver.  Under  the 
provisions  of  that  order  the  trustees  were  prohibited  from  paying  or 
transferring  any  moneys  in  their  possession  belonging  to  Mary  F. 
Hardy  to  any  one  but  the  receiver,  and  it  was  directed  that  the  said 
moneys  should  be  applied  in  payment  of  the  judgment  of  the  plaintiif 
herein.  Under  the  provisions  of  this  order  the  defendant  is  now  in 
dire  circumstances,  being  entirely  without  funds,  and  living  on  the 
charity  of  her  friends. 

I  am  satisfied  that  she  was  imposed  upon  when  she  signed  the  con- 
fession of  judgment,  and  that  she  believed  it  was  an  agreement  to  pay 
the  legitimate  expenses  of  Lambert  Hubbell  as  a  witness  in  the  trial 
of  the  two  actions,  in  which  he  hoped  to  recoup  himself  for  money 
which  he  alleges  he  advanced  to  her  many  years  prior  thereto.  The 
plaintiif  makes  a  feeble  showing  in  his  effort  to  sustain  this  confession 
of  judgment.  In  doing  this  he  chooses  to  make  charges  against  the 
moral  character  of  this  old  woman,  and  not  only  goes  back  43  years 
to  do  this,  but  by  innuendo  makes  her  a  target  for  attack  at  this  very 
time.  He  asserts  that  in  1873  he  helped  her  to  secure  a  separation 
agreement,  for  which  at  this  time  he  considers,  although  not  a  lawyer, 
that  he  should  be  paid.  He  further  states  that  at  some  indefinite  time 
years  ago,  to  the  extent  of  $100,  he  helped  her  son  out  of  some  diffi- 
culty, for  which  advance  he  should  be  recouped.  He  claims  that  he 
made  other  loans  to  her — at  what  times,  in  what  amounts,  and  under 
what  circumstances  apparently  he  is  unable  to  state.  He  admits  that 
he  insisted  upon  compensation  for  his  testimony  to  assist  his  sister- 
in-law  to  secure  her  legitimate  rights  under  a  separation  agreement 
to  which  he  had  been  a  witness.  He  knew  that  ^e  was  in  constant 
touch  with  her  attorney  at  the  time  the  confession  of  judgment  was 
secured ;  yet,  without  being  represented  by  counsel,  in  a  hotel  in  New- 
ark, N.  J.,  he  had  prepared  the  necessary  papers  to  further  his  scheme, 
and  had  her  there  sign  them.  Her  claim  is  that  she  considered  that  she 
was  signing  an  agreement  to  compensate  the  plaintiflf  for  his  services 
as  a  witness  in  the  two  actions  which  she  had  brought  in  this  jurisdi^ 
tion.  It  does  not  seem  reasonable  that  this  woman — impecimious  and 
aged  as  she  was — ^would  divest  herself  of  her  only  ri^t  of  subsistence 
if  she  fully  understood  the  nature  of  the  transaction.  The  best  that 
may  be  said  of  the  plaintiff's  conduct  is  tiiat  he  took  an  unfair  ad- 
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vantage  of  his  sister-ki-law  at  tiie  time  she  most  needed  his  aid  and 

protection. 

[2]  Moreover,  the  statement  on  which  the  judgment  was  entered  is 
insufficient  to  sustain  the  same.  It  is  too  indeimite  and  deficient  to 
meet  the  requirements  of  section  1274  of  the  Code  of  Civil  Procedure. 
Wood  V.  Mitchell,  117  N.  Y.  441,  22  N.  E.  1125;  Chappel  v.  Chappel, 
12  N.  Y.  215,  64  Am.  Dec.  496;  Blackmer  v.  Greene,  20  App.  Div. 
532,  47  N.  Y.  Supp.  113,  affirmed  154  N.  Y.  749,  49  N.  E.  1093; 
Utter  V.  McLean,  53  Hun,  568,  6  N.  Y.  Suipp,  281.  The  case  of 
Wood  V.  Mitchell,  si^ra,  is  in  some  respects  similar  to  the  case  at  bar. 
In  that  case  there  was  a  confession  of  ju^[ment  for  a  debt  justly  due 
to  the  plaintiff  for  the  sum  of  $5,000.  It  represented  a  balance  of 
various  sums  of  money  loan«l  and  advanced  by  the  plaintiff  to  the 
defendant  during  a  period  frcMn  about  July  1,  1^6,  to  the  date  of 
the  confession  of  judgment.  The  court,  in  (hscusung  section  1274 
of  the  Code,  said  with  reference  thereto: 

"Many  dedsltxis  constrain^  section  383  of  the  Code  of  Procedure  and  section 
1274  of  the  present  Code  have  been  made.  But  no  decision  has  come  to  our 
attention  holding  tliat  sacli  an  Indefinite  an4  deficient  statement  as  the  one 
here  is  sufficieDt.  The  coDdBe  statement  of  facts  out  of  which  the  Indebtedness 
arose  Is  required,  so  that  any  party  Interested  may  be  able  to  Investigate 
the  matters  and  thus  ascertain  whether  the  confession  of  Jndgmoit  was  ao- 
eorate,  honest,  and  bona  fide.  It  may  also  be  supposed  that  it  was  the  purpose 
of  the  lieglSIatnre  that  the  statement  of  facts  should  be  so  definite  tiiat  the 
affiant  would  be  exposed  to  punishment  for  i)erjury  In  case  of  any  misstate- 
ment. This  statement  is  In  the  highest  degree  indefinite.  The  moneys  are 
alleged  to  have  been  loaned  at  various  times  dnrlng  a  i>erlod  of  nearly  two 
years.  There  Is  absolutely  no  Information  as  to  the  amount  of  the  loans. 
They  may  have  amounted  to  (10,000  or  f 100,000,  the  indebtedness  liavlng  been 
reduced  by  payments  or  offsets  to  less  than  $5,000.  No  dates  of  the  loans 
are  given,  and  It  is  not  stated  how  much  of  the  ^,000  was  for  interest  and 
how  much  tar  principal.  The  statement  should,  at  least,  have  stated  the  In- 
terest and  principal  BepaxaU^,  or  have  given  the  data  from  irtiich  the 
amonnts  of  tbft  two  It^s  could  be  ascertained.  It  this  statement  should  be 
lield  BUffidOkt,  tbB  statutory  requirement  would  be  snbstantiaUy  nnlUlled.** 

The  confession  of  juKlgment  was  not  only  fraudulently  obtained, 
but,  in  my  opinion,  it  is  fatally  def ective.  and  the  motion  tiierefore  to 
set  aside  tiie  judgment  is  granted. 

Setde  order  on  notice. 


TALCOTT  V.  SliATEE  BBOa  CLOAK  &  ST3IT  Ca 
(Supreme  Court,  Appellate  Division,  First  Department   February  18,  1916.) 

1.  Sales  <S=>201 — ^Ezkoutkd  Contraot — Tbansfsb  or  Trrix. 

Where  the  seller  on  August  29th  sold  to  the  buyer's  representative  cer- 
tain goods,  with  a  discount  of  10  per  cent,  upon  payment  within  SO  days 
from  September  16th,  and  agreed  that  the  goods  were  to  be  haid  In  ttie 
seller's  warehonse  subject  to  tbe  bn:r<Br^  orders,  and  that  any  goods  paid 
for  after  October  15th  were  to  be  still  subject  to  the  10  per  cent  discount 
less  Interest  at  6  per  cent,  on  the  purchase  price  from  that  date  to  the 
date  of  payment,  the  transaction  was  an  executed  sale,  and  title  to  the 
goods  then  passed  to  the  buyer. 

rCd.  Note.— For  othor  cases,  see  Sales,  Cent  Dig.  H  529-541;  Dec. 
Dig.  «=s>20L] 
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2.  Salu  «s»87— -Aonoir  fob  Praos— Sumcmror  of  Btidknob — Tnaca  of 

Credit. 

In  an  ectloo  for  the  balance  due  upon  goods  sold,  evidence  held  to  sus- 
tain a  finding  that  the  buyer  was  to  be  allowed  a  credit  of  $12,000,  and 
that  the  seller  was  to  deliver  the  goods  on  demand  until  the  buyer's  In- 
debtedness for  goods  actually  delivered  was  equal  to  the  credit  limit. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  {{  IMO; 
Dec.  Dig.  «»87.] 

8.  Sales  «=»117 — Rkfubal  to  Dblivbs — ^Bemedxbs  of  Butes. 

On  the  seller's  breach  of  his  contract  by  refusing  to  deliver  the  quanti- 
ty of  goods  demanded  by  the  buyer,  the  buyer  might  rescind  the  sale  as 
to  the  undelivered  goods. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  $  291;  Dec.  Dig. 
*=»117.1 

4.  Sales  ^=9^>4 — Bbeach — Remedies  or  Butzr — ^Daicaoks. 

In  such  case  the  buyer  might  continue  with  the  contract  and  recover 
damages  for  the  seller's  failure  to  deliver  in  time. 

[Ed.  Note— For  other  cases,  see  Sales,  Cent  Dig.  |  1146;  Dea  Dlft 
4^404.] 

5.  Sales  €=5>121 — Remedies  of  Buter — Bescission — Waiver, 

A  buyer,  who  on  the  seller's  failure  to  deliver  goods  on  demand  did  not 
elect  to  rescind  the  sale,  but  demanded  further  deliveries  under  the  con- 
tract, and  accepted  a  subsequent  delivery,  and  regarded  the  contract  aa 
still  in  force,  thereby  waived  the  seller's  previous  breach  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  U  296-^1;  Dec 
Dig.  «=»121.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  James  Talcott  against  the  Slater  Bros.  Cloak  &  Suit  Com- 
pany. From  a  judgment  for  defendant,  entered  upon  the  verdict  of 
a  jury,  and  from  an  order  denying  a  motion  for  a  new  trial,  plaintiff 
appeals.   Judgment  and  order  reversed,  and  new  trial  granted. 

Argued  before  CLARKE,  P.  T.,  and  McLAUGHLIN,  LAUGH- 
UN,  SCOTT,  and  PAGE,  JJ. 

Augustus  L.  Richards,  of  New  York  City,  for  appellant 
Alex.  B.  Greenberg,  of  New  York  City,  for  respondent 

PAGE,  J.  [1,2]  The  action  is  to  recover  a  balance  of  $6,565.65 
alleged  to  be  due  and  unpaid  upon  the  sale  of  goods  to  the  defendant 
by  the  plaintiff.  It  was  shown  conclusively  at  the  trial  by  the  evi- 
dence of  both  parties  that  on  August  29,  1913,  the  defendant's  repre- 
sentative called  at  the  plaintiff's  place  of  business  and  bought  280 
pieces  of  chinchillas  of  a  total  value  of  $14,988.40,  upon  "terms  Sep- 
tember 15,  10/30,"  which  meant  that  defendant  was  entitled  to  10 
per  cent,  discount  upon  payment  within  30  days  from  September  15th. 
It  was  also  agreed  that  the  goods  were  to  be  held  in  plaintiff's  ware- 
house subject  to  defendant's  orders,  and  that  any  goods  paid  for  after 
October  15th  were  to  be  still  subject  to  the  10  per  cent,  discount  less 
interest  at  6  per  cent,  on  the  purchase  price  from  Cktober  ISth  to  the 
date  of  said  payment 

The  only  conflict  in  the  case  relates  to  the  terms  of  credit  and  was 
a  very  sharply  contested  one.  Plaintiff's  witnesses  testified  that  the 
defendant  was  given  no  definite  line  of  credit,  but,  on  the  contrary) 
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all  deliveries  were  to  be  subject  to  the  approval  of  Spalding,  plaintiff's 
credit  man,  depending  in  each  instance  upon  whether  at  that  particular 
time  plaintiff  had  allowed  defendant  as  much  credit  as  he  was  willing 
to  risk.  The  defoidant's  witnesses,  on  die  other  hand,  claimed  that 
the  plaintiff  agreed  to  a  maximum  credit  margin  of  $12,000l 

Various  demands  for  delivery  of  the  goods  were  made  from  time 
to  time  during  September,  October,  and  November,  and  a  large  por- 
tion of  the  goods  was  delivered  pursuant  thereto.  Each  shipment  was 
approved  by  Spalding  as  to  credit  before  it  was  delivered  to  defend- 
ant, and  during  September  and  October  Spalding  refused  to  honor 
some  of  the  defendant's  demands  for  the  goods,  until  defendant  had 
reduced  his  indebtedness  by  payment  on  accoimt  of  prior  deliveries 
within  what  he  omsidered  a  safe  mai^n  of  credit.  Defendant  made 
protest  of  unfair  treatment  at  not  receiving  his  goods  when  demanded, 
but  proceeded  thereafter  to  make  payments  and  accepted  subsequent 
deliveries  without  complaint  and  without  taking  any  steps  to  rescind 
the  contract.  On  November  3d  defendant  demanded  and  received 
a  delivery  of  nine  cases  of  the  goods  which  was  the  last  delivery  made, 
and  the  largest  single  delivery,  under  the  ■  contract.  No  more  goods 
were  taken  by  the  defendant,  and  on  December  5th  Spalding,  both 
personally  and  by  letter,  requested  defendant  to  receive  and  pay  for 
the  balance  of  the  goods  on  hand.  The  defendant  refused  so  to  do, 
saying : 

"1  am  never  going  to  take  those  goods.  •  •  «  The  season  is  over,  and  I 
have  had  to  go  oat  and  fill  orders  by  purchasing  goods  elsewhere,  because  you 
wouldn't  b&kI  tbe  goods  to  me  without  mon^." 

The  plaintiff  then  was  holding  goods  for  the  defendant  subject  to 
orders,  amounting  to  $6,565.65.  It  notified  defendant  that  the  goods 
were  placed  in  storage  for  its  account  and  commenced  this  action  for 
the  balance  of  the  purchase  price.  It  seems  clear  from  the  testimony 
of  both  the  plaintiff's  and  defendant's  witnesses  that  the  transaction 
was  an  executed  sale  and  title  to  tiie  merchandise  passed  to  the  de- 
fendant on  August  29th.  This  is  the  &eory  upon  which  the  plain- 
tiff rests  his  case,  and  the  defendant's  principal  witness,  Samuel  T. 
Slater,  testified  that  after  inquiring  the  price,  colors,  and  amount  of 
the  goods  he  said : 

"All  right.  Then  the  goods  la  mine  at  $1.60  for  the  colors  and  $1.07%  for 
the  brown.  I  want  to  take  them  In  during  the  months  of  September  and  Octo- 
ber and  the  early  part  of  November." 

He  was  then  told  to  see  Spalding  and  arrange  about  credit  and  pay- 
ments, which  he  did,  and  the  goods  were  charged  to  defendant,  in- 
voices for  the  entire  purchase  were  sent  to  defendant  and  tht  goods 
were -held  subject  to  defendant's  orders.   The  merchandise  was  then 

the  property  of  the  defendant  subject  to  plaintiff's  right  to  hold  it 
until  payment  of  the  purchase  price  was  made  pursuant  to  the  terms 
of  credit  arranged  between  them. 

Accepting  the  facts  to  be  as  the  jury  have  found,  the  terms  of  credit 
and  delivery  were  that  the  defendant  was  to  be  allowed  a  credit  of 
$12,000,  and  plaintiS  was  to  deliver  the  goods  to  defendant  when  de* 
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mandedi  so  long  as  the  delivery  demanded  would  not  place  defend- 
ant in  debt  to  l^e  plaintiff  for  goods  actually  delivered,  in  a  stun  ex- 
ceeding the  credit  limit  of  $12,000.  The  defendant's  claim  is  that 
at  various  times  during  September  and  October  demand  was  made 
upon  the  plaintiff  to  deliver  the  goods,  and  diese  demands  were  un- 
justifiably refused  unless  certain  payments  were  made,  which  defend- 
ant was  unable  to  make,  and  that  for  these  breaches  &e  defendant 
was  entitled  to  refuse  to  receive  the  balance  of  the  goods.  The  spe- 
cific breaches  testified  to  were:  First,  about  September  17th,  when 
defendant  demanded  15  cases  and  received  only  2;  seomd,  between 
September  17th  and  October  15th,  defendant  demanded  these  same 
goods  four  or  five  times,  and  received  nothing  more  until  October 
16th,  when  3  cases  were  delivered.  Again  on  October  15th  defendant 
demanded  that  all  the  goods  be  delivered,  and  received  only  1  case 
on  October  21st  On  November  3d  9  cases  were  delivered,  and  that 
was  the  largest  single  delivery  imder  the  contract  and  the  last  deliv- 
ery made.  Hiere  is  no  evidence  of  any  breach  of  the  contract  1^  the 
plaintiff  subsequent  to  that  date. 

[3-6]  It  is  clear  that,  if  the  defendant  considered  i^aintifTs  prior 
refusals  to  deliver  the  quantity  of  goods  demanded  as  tn^aches  of 
the  contract,  it  had  the  option  either  to  rescind  the  sale  as  to  the  un- 
delivered goods  or  to  continue  with  the  contract,  in  which  case  it 
might  recover  damages  for  failure  to  deliver  in  time.  It  could  not, 
however,  both  affirm  and  rescind  the  contract  No  notification  was 
given  to  the  plaintiff  that  the  defendant  elected  to  rescind  the  sale, 
but,  on  the  ccmtrary,  further  demands  were  made  for  ddiveries,  and, 
as  shown  above,  9  cases  of  the  goods  were  delivered  and  accepted  sub- 
sequent to  the  kst  all^d  breach  of  the  ccmtract.  Purtiiermore,  the 
defendant  showed  clearly  that  it  still  regarded  the  contract  as  in  force 
by  writing  a  letter  to  the  plaintiff  on  November  20,  1913,  which  made 
no  mention  of  a  rescission  and  stated: 

"We  are  herewith  Inclosing  you  a  check  a/c  for  $1,000.  You  will  also  find 
Inclosed  a  statement  showing:  Just  what  goods  we  hare  received  up  to  the 
present  date,  and  we  trust  that  7on  will  find  same  correct,  yrbidi  is  all  we 

owe  you." 

I  am  of  the  opinion,  therefore,  that  the  defendant  waived  the  al- 
leged breaches  of  the  contract  committed  prior  to  that  time,  and  its 
refusal  to  receive  and  pay  for  the  balance  of  the  order  on  December 
5th  and  thereafter  was  unjustifiable. 

The  judgment  and  <»'der  should  be  reversed,  and  a  new  trial  or- 
dered, mth  c(»t8  to  appellant  to  abide  event.  AH  concur. 


Digitized  by  Google 


Sup.  Ct) 


JOSEPH  BBOK  *  SONS  T.  DANAHEB 


603 


CBB  MUC.  Bep.  S37) 


JOSBPH  BECK  ft  SONS  T.  DANAHBB, 


(Snpreme  Court,  Appellate  Texm,  First  DepartmenL  February  23,  I&IA.) 

1.  CONTBACTfl  ^=3245 — TEBJtUTATION — EFFECT  OF — RENEW AI.  CONTBAOTS. 

A  contract  whereby  defendant  was  engaged  as  a  salesman  at  a  stlpnlat- 
ed  salary  provided  tbat,  If  he  should  not  sell  goods  In  certain  snms,  he 
should  repay  to  platotlfl  a  sum  ot  money  eoulralent  to  one-sixth  of  the 
amount  of  goods  that  he  was  bonnd  to  sell.  Tbe  salesman  failed  to  make 
sales  in  the  amounts  agreed,  and  plaintiff  nuder  the  authority  of  the  con- 
tract terminated  it  for  that  reason.  Thereafter  the  parties  entered  into 
a  new  contract  for  sales  on  commission,  authorizing  plaintiff  to  advance 
to  defendant  money  on  account  of  commissions  earned  or  to  be  earned, 
the  amount  of  such  advances  to  be  deducted  from  the  commissions  earned, 
and  any  surplus  at  the  terminatlMi  of  the  contract  to  be  paid  defendant 
Held  that,  by  entering  into  the  new  agreement,  plaintiff  did  not  waive 
Its  rights  under  the  old  agreement,  and  might  recover  from  defendant  any 
sums  due. 

[Ed.  Notft— For  other  cases,  see  Contracts,  Cent  Die  H  1129>  1130; 
Dec.  Dig.  «=9245.] 

2.  CONTBAOTB  «=»S21 — CONSTHUOTION — ADVAJHOEB. 

In  such  case,  where  defendant,  after  rec^vlng  advances  under  the  sec- 
ond agreement  in  excees  of  the  commlssknu  eamed,  terminated  audi 
agreement,  he  Is  liable  for  sudi  excess,  both  under  the  ivoTtslon  requiring 
repayment  and  upon  the  prlndple  that,  having  severed  the  relationship,  he 
was  bound  to  malce  restitntlcm. 

[Ed.  Note.— For  other  cases,  see  Contract^  Gent  Dig.  ||  1B0&-1B27 ;  Dec. 
Dig.  «=»321.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

ActiMi  by  Joseph  Beck  &  Scms  against  Jcrfin  E.  Danaher.  From  a 
judgment  dismissing  the  complaint,  plaintiff  a{^)eals.  Reversed  and 
remanded. 


Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 


Leon  Sanders,  of  New  York  City  (Leon  Sanders  and  L.  E.  Schlech- 
ter,  both  of  New  York  City,  of  counsel),  for  appellant. 

J.  Cotter  Connell,  of  New  York  City  (J.  Cotter  Connell,  of  New 
York  City,  and  Richard  S.  Holmes,  of  Buffalo^  of  counsel),  for  re- 
spondent. 

DELEHANTY,  J.  On  February  21,  1914,  a  written  agreement 
was  entered  into  between  the  parties  hereto,  whereby  defendant  was 
engaged  as  a  salesman;  the  contract  omtaining  the  following  provi- 
sions: 

"Second.  The  parties  of  the  first  part  agree  to  pay  to  the  party  ot  the  sec- 
ond part  $100  per  week  during  the  continuance  of  this  agreement,  which  sum 
shall  Include  all  expenses  and  disbursements  incurred  by  the  party  of  the 
second  part 

"Third.  As  a  condition  precedent  to  the  party  of  the  second  part  receiving 
the  sum  above  mentioned,  be  agrees  to  sell  for  the  parties  of  the  first  part 
goods,  wares,  and  merchandise  of  the  amount  not  less  than  $600  per  week. 
If  the  said  iHuty  of  the  second  part  does  not  sell  the  amount  specifled  above 
per  week,  the  parties  of  the  first  part  may  cancel  this  agreement  and  terminate 
the  employment  of  the  party  of  the  second  part  hereunder,  without  any  notice, 
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at  tbg  end  of  any  calendar  week ;  but  If  the  parties  oC  first  part  keep  the 
said  party  of  the  second  part  In  their  employment  after  such  default  or  de- 
faults, thai  and  In  that  erent,  at  the  end  or  sooner  termination  of  this  con- 
tract, the  party  of  the  second  part  shall  r^ay  to  the  parties  of  the  first  part 
a  sum  of  mcmey  equivalent  to  16%  per  cent,  of  the  amount  of  goods  that  the 
party  of  the  second  part  agreed  to  sell  as  per  the  terms  of  tlds  agreement." 

[i]  Upon  the  termination  by  mutual  consent  of  this  contract  on 
June  6,  1914,  there  was  concededly  due  plaintiff  $661.22,  same  being 
16%  per  cent,  of  the  difference  between  $9,000,  the  amount  of  goods 
required  to  be  sold  by  defendant  under  s^d  contract,  and  the  sum 
of  $5,032.69,  the  amount  actually  sold  by  him.  Two  days  later,  on 
June  8,  1914,  the  parties  entered  into  a  new  agreement  which  provided, 
among  other  things,  as  follows : 

"Third.  The  party  of  the  first  part  may,  from  time  to  time,  advance  to  the 
party  of  the  second  part  sums  of  money  on  account  of  commissions  earned  or 
to  be  earned  by  the  party  of  the  second  part.  The  amount  of  such  advances, 
and  whether  such  advances  are  to  be  made,  shall  be  entirely  optional  with 
the  party  of  the  first  part,  and,  If  so  made,  the  same  shall  be  deducted  from 
commissions  earned  by  the  party  of  the  second  part,  and  at  the  teimlnation 
of  tubs  agreement,  If  the  amounts  so  advanced  shall  exceed  the  amounts  to 
which  the  party  of  the  second  part  shall  bec<»ne  ^titled  to  In  commissions, 
then  the  party  of  the  second  part  shall  repay  to  the  party  of  the  first  part 
such  excess." 

"Ninth.  If  any  agreement  heretofore  existed  between  the  parties  hereto, 
either  In  writing  or  orally,  the  same  Is  hereby  canceled  and  annulled,  and 
the  agreement  contained  herein  Is  the  substitute  therefor,  and  is  in  any  event 
the  cmly  agreement  existing  between  the  parties  hereto." 

In  the  first  place  it  is  contended  by  defendant  that  the  second  agree- 
ment constituted  a  waiver  and  release  of  plaintiff's  right  under  the  first 
agreement,  and  therefore  that  the  complaint  was  properly  dismissed 
as  to  same.  Whether  or  no  that  is  so  depends  on  the  intention  to  be 
deduced  from  the  agreement  of  annulment  construed  in  the  light  of 
the  attending  circumstances.  In  McCreery  v.  Day,  119  N.  Y.  1,  23 
N.  E.  198,  6  L.  R.  A,  503,  16  Am.  St.  Rep.  793,  it  is  held  that,  where 
a  c(Mitract  is  rescinded  while  in  the  course  of  perfonrance,  any  claim 
in  respect  of  performance,  or  of  what  has  been  paid  or  received  there- 
on, will  ordinarily — 

"be  referred  to  the  agreement  of  resdsalon,  and  in  general  no  such  claim  can 
be  made  unless  expressly  or  impliedly  reserved  upon  the  resdsslon."  Leake  on 

Contracts,  78S,  and  cases  cited. 

While  the  superseding  contract  herein  provides  for  the  cancellation 
and  annulment  of  the  prior  agreement  tretween  the  parties  and  that 
the  superseding  one  is  the  substitute  therefor,  and  is  in  any  event  the 
only  agreement  existing  between  the  parties  thereto,  yet  the  proof 
shows  that  the  first  contract  was  terminated  because  plaintiff's  presi- 
dent was  dissatisfied  virith  the  amotmt  of  business  done  by  defendant 
thereunder,  and  that  defendant  thereupon  asked  to  be  given  another 
trial,  claiming  that  he  would  make  good  the  amount  due  from  him 
under  the  original  contract. 

Construing  this  situation  as  it  then  existed,  fc4Iowed  by  the  mak- 
ing of  the  superseding  agreement,  it  is  plainly  apparent  that  the  par- 
ties intended  that  the  rescission  was  to  relate  only  to  the  f  lu^er  ex- 
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ecution  of  the  first  contract,  but  not  to  a  relinquishment  of  defendant's 
debt  thereunder.  Michaels  v.  Fishel,  169  N.  Y.  381,  62  N.  E.  425 ; 
Hurst  V.  Trow  Itoting  &  Bookbinding  Co.,  2  Misc.  Rep.  361,  22  N. 
Y.  Supp.  371. 

[2]  Under  the  superseding  contract,  when  defendant  resigned  his 
position  on  the  28th  of  June,  1914,  there  had  been  received  by  him 
in  the  shape  of  advances  the  sum  of  $150,  and  he  had  earned  in  com- 
missions only  $33.45.  For  the  difference  between  these  amounts  I 
think  the  defendant  liable,  not  alone  by  virtue  of  the  provision  of  the 
contract  requiring  the  repayment  of  such  excess,  but  upon  the  broad 
principle  that  by  severing  his  agreement  with  plaintiff  he  disqualified 
himself  from  earning  enough  commissicHis  to  repay  such  excess  as 
contemplated  by  the  contract  in  question.  Kupfer  v.  Holtzmann,  88 
N.  Y.  Supp.  362. 

Judgment  reversed,  and  new  trial  wdered,  widi  costs  to  ^^elLant 
to  abide       event  AH  concur. 


(Supreme  Court,  Apellate  Term,  First  Department.  February  23,  1916.) 

1,  Appeal  and  Ebbob  ®=>927 — Beview — Djsuissal. 

Where,  at  the  close  of  the  case,  the  action  was  dismissed  on  defendant's 
motion,  plaintlfPs  evidence  must,  for  the  purpose  of  reviewing  the  order, 
be  deemed  as  true. 

[Ed.  Note.~EV)r  other  cobbb,  see  Appeal  and  Error,  Cent.  Dig.  H  2912, 
2917.  3748,  3758,  4024 ;  Dec.  Dig.  «=>927.] 

2.  Pbinoipal  and  Aqbnt  ®e:»159 — ToBTs  OF  Agbst — Liability  of  Pbinoipal, 

Where  defendant  engaged  a  Janitor  to  care  for  and  control  a  tenement 
building,  authorizing  him  to  rent  the  flats  should  they  become  vacant, 
defendant,  who  directed  the  Janltw  to  show  the  flat  occupied  by  plaln- 
ttff,  vhldt  she  was  shortly  to  vacate.  In  case  she  gave  permission,  but 
otherwise  not.  Is  liable  for  an  assault  by  the  Janitor  on  defendant,  made  to 
compel  her  to  admit  persons  to  view  the  premises;  such  assault  being 
wltbtn  the  scofM  of  his  authority. 

VE6.  Note.->-For  other  cases,  see  Principal  and  Agent,  Cent.  Dig.  {g  B99- 
ei2;  Dec  Dig.  •»159;  Damages,  Cent  Dig;  }  208.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Ida  Becker  against  Max  Borck.  From  a  judgment  dis- 
missii^  the  complaint,  plaintiff  appeals.   Reversed  and  remanded. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Lewkowitz  &  Schas^,  of  New*  York  City  (Herman  M.  Schaap,  of 
New  York  City,  of  counsel),  for  appellant. 

Charles  L.  Borck,  of  New  York  City  (James  R.  Speers,  of  New 
York  City,  of  counsel),  for  respondent 

DBLEHANTY,  J.  This  is  an  appeal  from  ajudgment  entered  on 
the  dismissal  of  the  complaint  at  Trial  Term.  The  plaintiff,  a  tenant 
of  defendant,  defaulted  in  the  payment  of  her  rent  and  was  dispos- 
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sessed  for  the  nonpayment  thereof.  A  few  days  before  vacatif^  iht 
premises  she  testified  that  she  was  bathing  her  baby  in  the  kitchen  of 
her  flat,  and  that  while  so  engaged  she  heard  the  door  from  the  kitchen 
to  the  public  hall  open,  and,  afraid  that  the  child  might  catch  cold 
from  the  draft,  she  went  to  close  the  door,  and  there  saw  the  janitor 
with  two  men ;  that  she  inquired  his  business,  and  was  tcAd  that  he 
wanted  to  show  the  rooms  to  the  men  who  were  with  him ;  tiiat  she 
asked  him  to  come  back  later,  as  she  was  bathing  her  child,  whereupon 
he  pushed  the  door  optn,  saying  that  he  must  get  m,  at  the  same  time 
striking  and  beating  ^e  plainti^,  causing  her  to  fall  to  the  floor.  This 
testimcmy  was  corroborated  by  two  apparently  disinterested  witnesses. 
On  the  part  of  the  defendant  the  assault  was  denied,  and  proof  sub- 
mitted that  the  general  instructions  given  the  janitor  on  his  hiring  were 
to  take  care  of  the  halls,  do  small  repairs,  and,  if  any  flats  became 
empty,  to  rent  them;  that  particular  instrucdcKis  were  given  him,  four 
days  before  plaintiff  moved,  in  case  any  pec^le  came  to  rent  her  fiat, 
to  show  tiie  same,  if  plaintiff  gave  permission,  otherwise  not 

[1,  2]  At  the  close  of  the  case  defendant  moved  for  a  dismissal  of 
the  complaint,  on  the  ground  that  plaintiff  had  failed  to"  show  that  the 
janitor  was,  at  the  time  of  the  alleged  assault  and  in  connection  there- 
with, acting  within  the  scope  of  his  authority.  That  motion  was 
granted,  and  exception  thereto  duly  taken.  For  the  purposes  of  this 
appeal,  the  facts  testified  by  plaintiff  as  to  the  assault  must  be  deemed 
to  be  true.  The  (wily  question  in  the  case,  therefore,  is  whether  or  not 
defendant  is  responsible  for  the  assault  (xonmitted,  and  this  depends 
upm  whether  or  not  the  janitor  was  acting  within  the  scope  of  his 
authority.  The  law  is  well  settled  in  cases  of  this  character,  the  only 
difficulty  lying  in  the  applications  of  the  principles  to  individual  cases. 
In  this  case  I  think  defendant  responsible  for  the  act  of  the  janitor. 
What  he  did  was  done  in  the  prosecution  of  defendant's  business,  and 
in  departing  from  his  instructions  in  the  manner  of  doing  it  did  not 
relieve  defendant  from  liability  therefor.  In  Cosgrove  v.  Ogden,  49 
N.  Y.  255,  10  Am,  Rep.  361,  the  court  says : 

"The  test  of  the  master's  reaponsiMlltsr  for  the  act  of  his  serrftnt  ta  not 

whether  such  act  was  done  according  to  the  Instructions  of  the  master  to  tbe 
servant,  but  whether  it  is  done  in  the  prosecution  of  the  business  that  tbe 
servant  was  employed  by  the  master  to  do.  If  the  owner  of  a  building  em- 
ploys a  servant  to  remove  the  roof  from  his  house,  and  directs  him  to  tbrow 
the  materials  upon  his  lot,  where  no  one  would  be  endangered,  and  the  serv- 
ant, disregarding  tills  direction,  should  carelessly  throw  tbem  Into  the  street, 
causing  an  Injury  to  a  passenger,  the  master  would  be  responsible  therefor,  al- 
thimgh  done  in  violation  of  his  instructions,  because  it  was  done  In  the  bu^ 
ness  of  the  master.  But  should  the  servant,  for  some  purpose  of  his  own.  Id- 
tentlonally  throw  material  upon  a  passenger,  the  master  would  not  be  respon- 
sible for  the  injury,  because  it  would  not  be  an  act  dcme  in  his  business,  but 
a  departure  therefrom  by  tbe  servant  to  effect  some  purpose  of  his  own." 

To  the  same  effect  are  Mott  v.  Consumers'  Ice  Co.,  73  N.  Y.  547; 
Palmeri  v.  Manhattan  R.  Co.,  133  N.  Y.  266,  30  N.  E.  1001,  16  L 
R.  A.  136,  28  Am.  St.  Rep.  632.  The  cases  of  Kennedy  v.  White,  91 
App.  Div.  475,  86  N.  Y.  Supp.  852,  Weinstein  v.  Singer  Mfg-  Co., 
121  App.  Div.  708,  106  N.  Y.  Supp.  517,  and  McGrath  v.  Michaels, 
80  App.  Div.  458,  81  N.  Y.  Supp.  109,  relied  upon  by  respondent,  are 
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all  distinguishable  from  tfie  case  at  bar,  and  therefore  inapplicable  as 
precedents. 

As  the  trial  justice  erred  in  dismissing  the  complaint,  the  judgment 
based  thereon  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event  All  concur. 


(170  App.  DlT.  78) 

SMITH  et  aL  v.  JAMISON  et  aL 
(Supreme  Court,  .^^tellate  DlTtsion,  First  D^artmoit   June  25.  1^.) 

1,  PAarmEBSHXP  4=s>236 — Fibu  CormAor — Scifficisiict  of  Bvidxncb. 

In  an  action  ^  breadi  <tf  agreement  la  dlsBolntton  of  a  partnersblp, 
evidence  held  snffldent  to  show  tbat  a  oontxaet  giving  three  emploTfis  an 
Interest  In  the  ^fits  ot  a  brandi  of  the  builness  was  a  firm  conttact,  and 
not  the  personal  contract  of  a  partner. 

[Ed.  Note.— For  other  cases,  see  PartDershlp,  Gent.  Dig.  ||  464-486: 
Dec.  Dig.  «»286.I 

■  it  Pabthebseif  ®=»79  — Fabtneb's  Act — Batifjcation  et  Fibh. 

Partners,  who  knew  that  another  partner  had  opened  a  special  account 
with  a  bank  to  pay  the  salaries  of  firm  employes,  and  who  acquiesced  In 
its  sole  managemeat  and  control  by  such  partner  without  objection, 
ratified  the  payment  of  salaries  through  such  account,  so  that  they  were 
properly  chargeable  on  a  firm  accounting  with  the  amounts  checked  out 
therefrom  to  pay  employes. 

{Ed.  Note.— For  oUwr  cases,  see  Partnersblp  Cent  DU.  J  127;  Dea 
Dig.  «=»79.] 

Z.  Fabtngbsuip  d=:»236 — DiBSOi.tinoif  AoBBEuenT — Effect. 

A  dissolution  agreement  between  partners  provided  that  certain  firm 
pr<v>ertlee  should  be  disposed  of  and  the  net  proceeds  distributed,  tbat  all 
securities  should  be  distributed  In  kind,  that  remaining  assets  should  be 
taikea  orer  two  partners,  as  of  a  fixed  date^  at  the  Inventoiled  value 
aa  sn^  date,  su^  partnen  agreeing  to  assume  and  discharge  all  llabiUtlea 
ot  the  firm  and  to  assume  all  its  contracts,  and  that  the  continuing  partr 
ners  should  pay  to  a  retiring  partner  the  value  of  his  share  In  the  firm 
property,  plus  a  fixed  sum  In  cash  for  his  Interest  In  the  business,  trade- 
marks, and  good  will  of  the  firm,  eta,  and  also  fixed  the  values  to  the 
retiring  partners  of  intangibles,  appreciated  values,  and  the  last  six  months' 
business  of  the  old  firm.  Beld,  that  such  dissolution  agreement  did  not 
operate  to  discharge  a  retiring  partner  from  accountability  to  the  con- 
tinuing partners  for  his  proportionate  share  of  the  Interest  of  branch  house 
employes  in  firm  profits,  as  it  did  not  show  that  it  was  the  intention  of 
the  parties  to  vary  tiie  ordinary  method  ot  distribution,  entitling  a  retiring 
partner  only  to  his  net  Interest  In  the  business  aa  ctf  the  date  of  with- 
drawal 

[Ed.  Note. — For  other  cases,  see  Partnership,  Oent  Dig.  SI  484-466; 

Dec  Dig.  <^236.] 

4.  PABTNEBSnZP  «=»23&— DISSOLUTION — ^MISTAKE  IN  ACOOUNTINO. 

Where  the  agreement  dissolving  a  partnership  did  not  fix  a  reUring 
partner's  Interest  in  the  business  with  reference  to  the  figures  on  the 
books,  for  the  ascertainment  of  whlcb  It  provided.  If  they  were  Inaccn- 
rate,  the  omission  to  charge  such  retiring  partner  with  bis  slmre  of  the 
Interest  of  branch  house  emptoyCs  In  firm  profits,  a  firm  liability,  did  not 
relieve  such  retiring  partner  from  accountability  to  the  conttnulng  part- 
ners for  his  share  of  such  liability. 

[Ed.  Note.— For  other  cases,  see  Partnership,  Gent  Dig.  H  484-486; 
Dec.  Dig.  «=»236J 
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S.  Estoppel  ^>87 — AonoK  is  Bblianci — ^Necbssitt. 

No  estoppel  against  partners  continolng  a  firm  could  be  based  upon  fail- 
ure to  charge  a  retiring  partner  on  the  books  with  his  proportionate 
share  of  a  firm  llablll^,  upon  which  omission  the  retiring  partner  did  bot 
act  and  by  whldi  be  waa  not  prejudiced. 

[Ed.  Note.— For  other  cases,  see  Estoppel,  Gent.  Dig.  H  230-234;  Dec 
Dig.  «»87.1 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  Roxy  M.  Smith  and  others,  as  executors,  against  William 
A.  Jamison  and  others,  as  administrators.  From  a  judgment  for  de- 
fendants, entered  tcpon  the  report  of  referee,  plaintiffs  appeal.  Judg- 
ment directed  dismissing  the  complaint  upon  the  merits. 

See,  also,  154  N.  Y.  Supp.  1145. 

The  following  is  the  opinion  of  O'Brien.  Referee: 

This  action  was  originally  brought  by  William  V.  B.  Smith  against  William 
A.  Jamison  and  John  Arbuckle,  to  recover  damages  for  the  alleged  breach  of 
an  agreement  in  dissolution  of  partnership.  Since  the  beginning  of  the  action 
Smith  and  Arknckle  hare  died  and  their  representatlTes  hare  been  substituted 
as  parties  In  their  stead.  The  agreement  of  dissolution  bears  date  of  April  4, 
1906,  and  Is  between  John  Arbuckle  and  William  A.  Jamison,  of  the  first 
part,  and  James  N.  Jarrle  and  William  V.  B.  Smith,  of  the  second  part  These 
persons  had  been  associated  in  partnership  since  March  28,  1891,  under  arti- 
cles of  copartnership  dated  on  that  date,  and  supplementary  articles  dated 
January  1,  1896.  The  issue  raised  by  the  plendlngs  is,  in  brief,  whether  a 
certain  amount  of  124,320.44  could  or  could  not  properly  be  charged  against 
Smith  by  the  remaining  partners  in  liquidating  his  share  of  the  business  un- 
der the  dissolution.  It  is  conceded  that,  if  properly  (diargeable,  this  sum 
represented  Smith's  proportionate  amount  of  additional  salaries  paid  by  way 
of  a  bonus  or  percentage  of  profits  to  three  employSs  named  Flood,  Kerr,  and 
Edsall,  who  were  managers  d  the  Pittsburg  branch  of  the  firm's  business. 
The  amount  did  not  appear  in  any  of  the  first  three  semiannual  statements 
rendered  to  Smith  pursuant  to  the  dissolution  agreement,  but  appeared  In  the 
fourth  and  final  statement  of  January  2, 1908,  as  follows:  "To  adjustment  of 
amount  due  Flood,  Kerr  &  Edsall  to  Jan.  1,  1900,  pins  Interest  to  date.  $24,- 
320.44." 

It  Is  not  contended  that  the  salaries  which  were  paid  to  these  three  man- 
agers in  Pittsburg  were  not  properly  paid  under  contracts  existing  with  them, 
nor  that  so  far  as  they  were  concerned  they  had  not  earned  the  money.  The 
plaintlfCs'  contentions  in  respect  of  these  payments  are  two.  Th^  contend, 
first,  that  any  contract  giving  Flood,  Kerr,  and  Edsall  an  Interest  In  the  profits 
of  the  Pittsburg  business  was  the  personal  contract  ot  John  Arbuckle,  and  not 
of  the  firm  of  Arbudfcle  Bros. ;  and.  secondly,  that  even  If  this  first  contention 
Is  to  be  determined  against  them,  the  amount  of  such  interest  In  the  Pitts- 
burg profits  could  not  be  charged  proportionately  against  the  retiring  partners, 
because  of  the  provisions  of  the  dissolution  agreement  These  contentions 
will  be  discussed  In  the  order  named. 

The  facts  with  respect  to  the  employment  of  Flood,  Kerr,  and  Edsall  are 
briefly  as  follows: 

The  Pittsburg  house  was  the  parent  house  of  the  Arbuckle  business;  the 
partners  having  moved  to  New  York  about  1882  and  set  up  their  business  in 
New  Tork  City  after  the  Pittsburg  bnslnera  had  become  well  established.  The 
Pittsburg  business  was  a  grocery  business,  which  bad  been  conducted  as  a 
partnership  under  the  name  of  "Arbuckles  &  Co."  In  1888  the  firm  dotug 
business  In  Pittsburg  was  composed  of  Charles  Arbuckle,  John  Arbuckle,  and 
William  V.  R.  Smith,  and  there  was  a  flrm  in  New  York,  which  was  the  pred- 
ecessor of  the  firm  formed  under  the  articles  of  copartnership  of  1891, 
composed  of  the  same  persons  and  called  "Arbuckle  Bros."    The  Plttsbuz^ 
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house  waa  maDaged  by  the  tbree  emploj^  Flood,  Kerr,  and  Edsall.  It  was 
the  practice  of  the  ArbuclEle  firms  not  to  let  their  employ^  know  what  other 
employes  were  receiving  as  salaries,  and,  although  prior  to  November,  1888, 
the  salaries  of  the  Pittsbnrg  managers  were  in  reality  $4,000,  $2,600,  and 
$1,S00,  respectively,  only  a  part  of  these  salaries  bad  been  paid  directly 
throagh  the  Pittsburg  house,  namely,  to  Mood  91.S00^  to  Kerr  ^,260^  and  to 
Edsall  $1,000;  the  r«nainlng  amoonta  having  been  paid  from  the  New  Tork 
house  by  checks  signed  "Chas.  and  John  Arbuckle"  and  drawn  on  an  account 
in  the  Importers'  &  Traders'  National  Bank.  This  account  was  particularly 
under  the  supervision  of  Mr.  John  Arbuckle,  who  not  only  at  that  time,  but 
later,  had  the  salaries  of  the  various  concerns  In  his  eapedal  charge. 

In  November,  1888,  Mr.  Arbuckle  made  a  new  arrangement  with  Flood,  Kerr, 
and  Edsall  by  which  their  salaries  were  substantially  raised,  but  Instead  of 
being  fixed  were  to  be  ccmtlngent  In  amount  uptHi  the  future  profits  of  the 
business ;  that  Is  to  say,  Flood's  salary  was  Increased  from  $4,000  to  $6,000, 
Kerr's  from  $2,C0O  to  $3,760,  and  EdsaU's  from  $1,600  to  $3,000,  and  tb^ 
in  case  of  each,  the  new  amoiint  was  divided  by  the  eyetaga  of  the  prc^ta  of 
fbe  preceding  nine  years  ot  the  Pittsbiurg  business,  the  quotient  representing 
the  percentage  of  the  future  profits  to  be  paid  to  the  employ^  in  Hen  of 
salary,  so  that  be  should  liave  an  Incentive  to  increase  those  profits.  The 
net  result  was  that  Flood's  percentage  became  7.7  per  cent.,  Kerr's  4.814  per 
cent.,  and  Edsall's  3.85  per  cent.,  making  an  aggregate  of  16.364  per  cent,  of 
profits  for  managing  the  house.  In  addition  to  this  arrangement  Mr.  Arbuckle 
agreed  to  pay  to  each  8  per  cent.  Interest  upon  the  yearly  balance  of  his 
salary  if  he  would  ke^  It  on  deposit  with  tb^  firm.  After  this  date  of  No* 
Tember,  1888,  Flood,  Kerr,  and  Edsall  contlnned  to  draw  ostensibly  the  same 
amotrnts  that  they  had  always  drawn  from  the  Plttsbui^  house,  and  the  addi- 
tional amount  of  tb^  salaries,  bued  upon  the  percentages  ' accorded  them, 
was  made  up  from  statements  submitted  by  them,  and  paid  as  before  by 
New  York  diecks  signed  "Chas.  and  J<din  Arbuckle."  The  agreement  In  the 
first  place  as  to  each  employ^  was  merely  oral,  but  was  subsequently  reduced 
to  writing  In  a  more  or  less  formal  way  by  each  of  them  and  confirmed  by  Mr. 
Arbuckle.  The  tenor  of  these  writings,  taken  with  the  testlmtmy  of  Flood, 
Kerr,  and  Edsall,  leaves  little  doabt  in  my  mind  that  whatever  the  alleged 
secret  nature  of  the  arrangement,  which  wlU  be  later  referred  to,  Mr.  John 
Arbuckle  regarded  himself  as  making  these  contracts,  not  for  himself  IndiTldO' 
ally,  but  on  behalf  of  the  partnership^ 

In  Mardi,  1891,  the  new  Ann  was  formed  In  New  York.  Mr.  Charles 
Arbuckle  had  died,  and  the  partners  became  John  Arbuckle,  WUltam  V.  R. 
Smith,  James  N.  Jarvle,  and  William  A.  Jamison.  The  capital  of  the  firm 
was  fixed  at  $7,000,000,  of  which  Mr.  Arbuckle  contributed  64  per  cent,  Mr. 
Smith  12^  per  cent.,  Mr.  Jarvle  IQ^/^t  per  cent.,  and  Mr.  Jamison  7  per  cent. ; 
each  partner  taking  a  like  percentage  of  the  profits  and  losses.  The  new  firm 
took  over  the  various  other  firms  bearing  the  Arbuckle  name,  as  going  con< 
cema,  and  expressly  assumed  all  their  contracts.  The  Pittsburg  business  was 
to  be  continued,  as  before,  under  the  name  of  "Arbuckles  ft  Co.,"  and  the 
New  York  busing  under  the  name  of  "Arbuckle  Bros."  For  the  purposes  of 
this  case  the  two  firms  may  be  regarded  as  one. 

After  this  time  the  addlUcmal  compensation  of  Blood,  Kerr,  and  Bdsall  was 
paid  by  checks  signed  by  Mr.  John  Art>uckle  for  Arbuckle  Broe.,  out  of  an 
account  known  as  "Arbuckles  ft  Co.,  Special,"  in  the  Importers'  ft  Traders^ 
National  Bank  in  New  York.  This  account  was  opened  by  Mr.  Jarvle  by  the 
deposit  of  two  checks  of  $1,000  each,  drawn  by  Arbuckle  Bros. ;  but  It  was 
not  shown  who  signed  these  checks,  as  they  have  long  since  been  destroyed. 
The  account  was  under  the  special  control  of  John  Arbuckle.  There  is  little 
direct  evidence  to  show  what  personal  knowledge  the  other  partners  had  of 
the  account  up  to  the  year  1905,  when  the  bank  adopted  a  card  Index  system 
9t  signatures,  and  asked  for  the  signature  of  those  persons  authorined  to  draw 
(n  the  account,  upon  which  the  card  was  signed  by  all  four  partners,  "Ar- 
boiUes  ft  Co.,  Special,"  fidlowed  by  their  individual  names. 

During  the  continuance  of  the  partnership  and  up  to  the  year  1908  over 
$228^  was  deposited  in  this  account  by  checks  of  ArlmcUe  Bros^  <^  which. 
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all  but  $110  was  paid  out  by  John  Arbuckle  in  salaries  to  varloos  New  York 
and  Pittsburg  employes.  It  Is  claimed  by  the  plaintiffs  that,  as  to  Plood, 
Kerr,  and  Edsall,  this  was  a  secret  arrangement  of  Mr.  Arbuckle,  and  was 
not  binding  upon  the  firm.  No  good  reason  has  been  suggested,  however,  why 
Mr.  Arbuckle  should  have  made  the  contracts  with  the  Idea  ot  paying  oat 
this  large  sum  of  money  from  bis  share  ot  the  proflta.  In  order  to  interest 
the  Pittsburg  managers  in  increasing  the  profits  of  the  other  partners,  who 
under  this  theory  were  not  in  any  way  to  contribute  to  the  amounts  paid  to 
the  men  who  were  resptmsible  for  the  profits  of  the  Pittsburg  business.  It 
is  not,  on  the  other  hand,  'surprising  that  the  sole  management  of  the  account 
should  have  been  left  to  Mr.  Arbuckle,  when  It  Is  remembered  that  not  Mily 
was  the  subject  of  salaries  in  his  special  care,  but  he  was  at  all  times  the 
partner  most  largely  Interested  in  the  business ;  his  share  thereof  from  ISftl 
to  1896  having  been  61  per  cent,  and  thereafter  about  49  per  cent. 

I  think  it  also  difficult  to  umcelTe  why.  If  this  were  to  be  regarded  as  a  per> 
sonal  llabili^  of  Mr.  Jcdm  Arbuckle,  instead  of  a  liability  of  the  firm,  ISiese 
lar^  amounts  should  have  been  taken  from  the  general  account  of  Arbackle 
Bros,  without  the  other  partners  having  known  of  It.  It  was  shown  by  the 
testimony  of  Mr.  Jamison  that  he  had  tUmself  forwarded  to  Pittsburg  and  to 
Brooklyn  <±eck8  belonging  to  various  employes,  and  that  he  knew  that  th^ 
were  other  employes  besides  those  to  whom  he  forwarded  checks  who  were 
paid  by  a  similar  arrangement.  Mr.  Jamison  did  not  recollect  ever  having 
seen  a  check  drawn  on  the  special  account  to  Flood,  Kerr,  or  Edsall,  although 
he  had  seen  statements  rendered  by  these  persons  as  to  their  salaries.  That 
the  general  arrangement  as  to  special  payment  of  extra  salaries  was  well 
Imown  to  the  munbers  ot  the  firm  is  shown  by  Mr.  Jamison's  testlmiBiy  that 
the  matter  was  generally  discussed  among  the  partners.  The  check  book  of 
the  special  account  was  supi^moited  by  an  account  in  the  books  of  Arbuckle 
Bros,  under  the  name  of  "Ar buckles  &  Oo.,  Special,"  which  showed  the  gross 
payments  Into  the  special  account  and  the  gross  amounts  withdrawn  from  It 
In  1899  the  witness  Blackburn,  auditor  of  Arbuckle  Bros.,  went  to  Pittsburg 
to  audit  the  books  there,  and  on  his  return  expressed  to  Mr.  Smith  surprise  at 
the  meager  salaries  paid  to  Flood,  Kerr,  and  Edsall,  to  which  Smith's  reply 
was  that  these  employes  were  cared  for  by  Mr.  Arbuckle.  This  testimony, 
standing  alone,  would  not  have  solved  the  question  as  to  whether  the  extn 
compensation  should  be  charged  to  the  firm  or  to  John  Arbuckle  per8<mally. 
It  is,  however,  persuasive  on  the  point  that  Mr.  Smith  knew  as  early  as  1899 
that  extra  compensation  was  being  paid  to  these  men  wcurfcing  for  the  firm 
In  Pittsburg. 

[1,2]  On  the  whole,  I  cannot  avoid  the  conclusion  that  the  attitude  assumed 
by  the  other  partners  in  connection  with  the  Arbuckles  &  Co.  special  account 
is  only  consistent  with  the  view  that  with  knowledge  of  the  existence  and  par- 
pose  of  the  account,  and  not  objecting,  they  must  be  held  to  have  ratified  evra 
though  they  did  not  originally  expressly  authorize  it  They  acquiesced  in  Its 
sole  management  and  ctmtrol  by  Mr.  John  Arbuckle.  These  conclusions  ate 
enforced  by  the  fact  that  there  was  paid  Into  the  accoimt  by  Arbn^le  Bros, 
during  the  period  of  the  partnership  sums  aggregating  $223,000  wlilch  were 
considered  each  year  as  payments  made  by  the  firm,  thus  diminishing  the 
amount  of  funds  ttiat  were  divisible  among  the  partners.  It  seems  to  me  In- 
conceivable that  the  partners  should  have  permitted  during  that  entire  period 
a  (diarge  of  this  large  sum  conststiiig  of  annual  payments,  If  there  was  Dot 
some  knowledge  of  the  account  and  the  objects  for  which  It  was  being  used, 
and  I  conclude  that  they  recognized  the  amounts  drawn  Mpon  it  as  firm  lia- 
bilities. I  am  the  more  unable  to  reach  any  contrary  concltision  because  of 
the  fact  that  the  services  for  which  these  amounts  were  paid  were  of  benefit 
to  the  other  partners  in  their  proportion  quite  as  much  as  to  Mr.  ArbocUe. 
Flood,  Kerr,  and  EdsaU  were  working  as  employte  of  the  firm,  and  It  is  con- 
ceded that  their  labors  were  well  worth  tSie  amount  paid  them.  I  oondade^ 
therefore,  on  this  branch  of  the  case,  that  the  liability  to  Flood,  Kerr,  and  Ed- 
saU was  not  a  liability  of  J  ohn  Arbuckle,  but  a  liability  of  the  firm,  which  would 
have  so  showed  upon  the  books,  had  th^  been  fully  and  accurate  written  op 
at  the  time  of  the  dissolution  agreement. 
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[I]  There  lemalns  tbd  tecond  and  more  important  quesMon  In  the  case, 
n&inely,  whether  It  wae  or  was  not  proper  tot  the  continuing  partners  to 
charge  against  Smith  his  proportionate  share  of  this  firm  liability.  The 
plalntlffB  argue  that  the  dissolution  agreement,  by  its  terms,  expressly  pro- 
hibited the  charging  of  any  firm  liabilities  against  Smith,  and  also  that  the 
failure  of  the  bookkeeper  of  the  surviving  partners  to  charge  this  amount  In 
tbe  first  three  statements  rendered  to  bim  should  prevent  the  defendants 
fnun  being  able  later  to  make  the  correction.  As  to  the  dissolution  agreement, 
the  plalntUEs  insist  that  It  is  unambiguous,  and  that  the  plain  meaning  of  the 
words  whereby  the  remaining  partners  agree  to  pay  the  debts  and  UablUtles  of 
the  firm  is  Uiat  no  su^  debts  and  UaUUtl^  althoi^lh  existing  on  Jannaiy  l» 
1906,  could  be  charged  against  Smith ;  that  white  it  Is  true  that  the  interest  of 
a  putner  ordinarily  omsists  of  bis  siiare  in  the  copartnership  assets,  less  his 
share  of  the  debts,  tbe  partners  may,  upon  dIssoluti(ni,  vary  this  ordinary  ar- 
nu^iement,  and  that  they  did  so  vary  It  by  iHroviding  for  the  assumption  of  all 
debts  by  the  continuing  partners.  I  quote  from  the  plaintiffs*  brief,  as  fol- 
lows: "Giving  any  meaning  to  the  clause  relating  to  the  assumption  and 
payment  of  debts,  the  agreement  must  be  constmed  to  mean  that  no  debts  of 
any  kind  or  description  were  to  be  taken  Into  account,  nor  was  the  amount 
ct  any  debt  to  be  deducted  from  the  value  of  the  assets  In  paying  Smith  his 
interest  as  called  for  by  said  agreement." 

On  Uie  other  hand,  the  defendants  cont^d  that,  whethw  the  dlssolutlan 
agreement  is  Interpreted  alone  or  in  connectttm  with  tbe  articles  of  copartner- 
ship and  the  acts  of  the  parties.  It  can  only  be  construed  to  mean  tliat  Smith 
was  to  have  his  net  interest  In  the  business  as  of  January  1,  1906;  that  the 
provision  for  the  assumption  and  payment  by  the  defendants  of  all  the  partner- 
ship debts  and  liabilities  meant  nothing  but  the  usual  arrangement  made  when 
a  going  concern  is  taken  over  by  cimtlnuing  partners,  and  did  not  affect  the  bal- 
ancing of  debts  against  assets  In  compntlng  Smith's  share ;  and  that  the  fact 
that  the  diarge  was  not  made  against  Smith  until  the  fourth  statement  ren- 
dered, meant  simply  that  the  figures  had  not  yet  been  computed,  and  that  as 
soon  as  they  wvre  compated  they  were  pn^>»ly  diarged. 

For  the  purpose  of  ^ulfylng  this  fundamental  qoeaOxm  in  the  case  It  will 
be  to  set  forth  briefly  the  principal  provisions  of  the  dissolution  agree- 
ment That  agreement,  dated  April  4,  1006,  between  Arbuckle  and  JamlswOt 
of  the  first  part,  and  Jarvie  and  Smith,  of  tJtie  second  part,  t)egins  with  a  re- 
cital that  the  parties  have  been  for  upwards  of  15  years  copartners  carrying 
on  business  under  various  names ;  that  they  have  agreed  to  terminate  their  re- 
laticms,  and  that  Arbuckle  and  Jamison  are  to  acquire  all  the  assets  and 
interests  of  Jarvie  and  Smith  "In  tbe  assets  and  business  of  the  said  oopartner- 
sblp  and  to  aaaome  all  debts  and  liabilities  ot  the  said  copartnsrsblp  upon  the  * 
terms  and  Condi tlons  hereinafter  stated." 

It  is  accordingly  provided,  as  follows: 

First  Certain  propertiee  in  Texas  and  elsewhero  are  to  be  disposed  of  with- 
in two  years  and  tbe  net  proceeds  distributed  amcmg  the  partners  in  propor- 
tion to  their  reqtective  interests. 

Second.  All  shares  of  stock  and  other  securities  shall  be  distributed  In  kind 
la  Uie  same  proporti<»i. 

Diird.  All  of  the  remaining  assets  are  to  be  taken  over  by  Arbuckle  and 
Jamison  as  of  January  1,  1906,  at  the  Inventoried  value  thereof  on  that  date, 
Including  "generally  all  the  pr<^rty  used  or  bought  fbr  the  purposes  of  the 
oqiaitnmihip.**  Then  occur  the  words:  "The  said  Artmcfcle  and  Jandsmi  agree 
to  assume,  pay,  and  discharge  all  debts,  liabilities,  and  obligations  of  the 
copartnership  and  to  assume  all  outstanding  leases,  agreements,  and  contiacts 
of  the  said  copartnership." 

Fomth.  After  providing  that  Smith  will  retire  on  July  2, 1906,  article  fourth 
proceeds  as  follows:  "The  said  Arbndae  and  Jamison  agree  with  the  said 
Smith  to  pay  to  him.  In  money,  the  amount  of  the  value  of  his  share.  In  the 
c^rtnership  property  taken  as  of  January  1,  1906,  and  also  the  sum  of 
$888,208  In  cash,  for  his  Interest  In  the  business,  trade-marks,  and  good  will 
of  Qie  firm,  and  to  represent  the  agreed  amount  of  his  stiare  in  tbe  appre- 
datlon  of  the  values  of  copartnership  properties  over  the  amounts  shown  by 
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the  books.  Ther  also  agree  to  pay  the  said  SnUth  $88,^.80,  and  also  Interest 
from  January  1,  1906,  until  July,  1906,  at  the  rate  of  6  per  cent  per  annum 
on  his  capital  and  4  per  cent,  per  annum  on  the  surplus.  Said  last^mentloned 
amounts  represent  his  interest  In  the  six  months'  business  for  the  year  1906, 
which  is  estimated  on  an  annual  basis  of  $1,600,000.  Payments  shall  be  made 
to  said  SmiUi  as  follows:  On  July  2,  1906,  25  per  cent  of  the  whole  amount 
On  January  1,  1907,  25  per  cent,  with  interest  on  the  same  and  on  ail  de- 
ferred payments  at  the  rate  ot  4H  cent,  from  July  1,  1906.  On  July  1, 
1907,  25  per  cent,  with  interest  oa  the  same  and  on  all  deferred  payments  at 
the  rate  ot  Per  cent,  from  July  1,  1906.  On  January  1,  1908,  25  per 
cent.,  with  interest  on  the  same  and  on  all  deferred  payments  at  the  rate  <A 
Ai^i  per  cent  from  July  1,  1906." 

Fifth.  In  determining  the  Interest  of  Smith  in  the  general  assets  as  of 
January  1,  1906,  the  value  of  his  interest  in  the  propertieB  mentioned  lo 
articles  first  and  second  shall,  so  far  as  they  are  represented  in  his  aoooont 
on  the  books  of  the  firm,  be  deducted. 

In  order  to  prevail  in  this  case  it  is  Incumbent  upon  the  plaintiffs  to  show 
tliat  this  contract,  not  only  varied  the  usual  rule  of  law  as  to  the  liquidation 
of  partnership  properties,  but  also  the  same  rule  as  It  had  beai  expressly 
confirmed  in  tiie  articles  of  copartnership,  which  provided  that  in  the  event  of 
the  withdrawal  of  a  partner,  the  remaining  partners  should  pay  to  him  "tali 
net  Interest  in  the  business  as  ot  the  date  of  his  withdrawal,  *  •  •  tak- 
ing stock  for  that  purpose."  It  is  unnecessary  to  Inquire  whether  any  ex- 
traneous circumstances  can  be  looked  to  in  Interpreting  the  dissolution  agree- 
ment. The  reference  to  the  articles  of  copartnership  here  made  is  not  for  such 
purpose,  but  simply  to  show  that  the  burden  is  upon  the  plaintiffs  to  justify* 
a  most  unusual  method  of  liquidation.  We  have  seen  that  the  services  of  Flood, 
Kerr,  and  Edsall  had  been  as  valuable  to  the  tAalntifls  as  to  the  defendants, 
and  that  the  contract  whereby  those  services  were  q^lally  rewarded  bad 
been  made  for  the  partnership  and  was  a  partnership  liability.  We  have  also 
seen  that  if  the  books  had  been  pn^erly  and  accurately  balanced  on  the  Slsl: 
day  of  December,  1905,  being  the  end  of  the  last  fiscal  year  before  the  disso- 
lution agreement  they  would  have  shown  a  balance  in  Smith's  favor  of  ^4,- 
320.44  less  than  they  did  show.  It  is  undeniable  that  If  there  had  been  qo 
agreement  whatever  the  natural  and  proper  course  to  liave  followed  would 
have  been  to  subtract  from  all  the  assets  of  the  firm  all  of  Its  Uabllltlea  and 
then  to  apportion  the  remainder  among  the  parties  according  to  their  re- 
spective interests-  I  do  not  tliink  it  necessary  to  hold  the  agreement  of  dissolu- 
tion amNgnous,  nor  to  go  into  any  outside  erldoice  to  ascertain  from  it 
what  the  meaning  and  Intention  oil  tlie  parUes  was.  On  the  contrary,  the 
agreement  seems  to  me  sufficiently  clear  iip<Hi  its  face,  and  it  also  seems  to  me 
right  unless  some  decisive  worda  can  be  found  In  it  to  vary  the  just  and 
equitable  apportionment  of  the  assets  and  liabilities,  that  a  construction  of  tbe 
agreement  which  is  conscmant  with  justice  should  be  followed. 

In  reading,  however,  the  agreement  as  written,  I  fail  to  discover  language 
therein  which  would  sustain  the  burden  resting  upon  the  plalntlfTs  of  showing 
that  it  was  the  intention  of  the  parties  to  vary  the  ordinary  and  legal  method 
of  distribution.  On  the  contrary,  I  shall  endeavor  hereinafter  to  point  oot  the 
natural  construction  to  be  placed  npon  the  language  employed,  which,  In  the 
light  of  what  the  parties  sought  to  accomplish,  and  as  Indicative  of  their  la- 
tent, would  sustain  tiie  view  that,  except  with  respect  to  certain  spedfle  fac- 
tors in  the  liquidation  adverted  to,  the  ordinary  rule  in  liquidation  should 
prevail. 

It  Is  evident  that  If  the  remaining  partners  assumed  the  salaries  of  Yioo^ 
Kerr,  and  Edsall,  and  the  amount  of  them  were  not  subtracted.  Smith 
would  gain  his  proportionate  share  of  the  amount  of  these  salaries  in  excess  of 
"the  amount  of  the  value  of  his  share  in  the  copartnership  property."  A  court 
will  not  go  out  of  Its  way  to  strain  the  terms  of  an  agreement  to  obtain  such 
an  unjust  result  Needless  to  say,  the  parties  here  might  have  contracted  foi 
an  unjust  result  if  they  Iiad  so  wished,  but  I  fail  to  find  in  the  terms  at  the 
agreement  Itself  that  sntib  was  their  intention.  On  the  contrary,  let  as  aw 
what  In  a  word  wu  the  arrangement  made.  The  outside  pnvertiflB  corered 
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bj  article  first,  and  the  eecnritlefl  covered  by  article  second,  wer^  to  be  sepa- 
rately liquidated  and  distributed,  Instead  of  being  taken  over  by  the  continu- 
ing partnerB,  and  to  that  extent  were  not  to  be  included,  as  provided  by  article 
fifth.  In  determining  the  amount  of  the  interest  of  Smith  in  the  general  prop- 
erttea  The  general  assets  and  the  general  liabilities,  as  provided  in  article  third, 
were  to  be  transferred  tvom  the  old  firm  to  the  new  firm.  I  do  not  take  this 
to  mean  tbat  all  debts  previously  existing  were  to  be  left  out  of  all  account  in 
liquidating  tbe  sbarea  of  the  retiring  partners,  regardless  of  the  fact  that 
they  were  contracted  for  the  benefit  of  flie  old  firm,  but  ^midy  that,  as  a 
matter  of  bookkeeping,  January  1,.1906,  was  to  be  takw  atf  tbe  transition 
point,  after  which  debtors  should  pay  to  the  new  firm  and  creditors  should 
look  to  the  new  firm  for  payment. 

Up  to  this  point,  therefore,  I  find  nothing  in  the  agreement  to  Justify  the 
plalntlfEs'  contention.  The  general  partnership  properties  are  then  taken  care  of 
by  article  fourth,  and  there  is  provided  in  perfectly  clear  words  that  Smith  is 
to  be  paid,  "in  money,  the  amount  of  the  value  of  his  share  in  the  copartner- 
ship property  taken  as  of  January  1,  1006,"  namely,  his  share  of  the  copart- 
nership assets  less  the  copartnership  UablUtieB.  He  Is  also  to  be  paid  $898,208 
for  the  agreed  value  ot  his  share  in  tbe  good  will  and  lntangU}leB  and  In  the 
appreciation  of  valuea  over  the  amounts  carried  on  the  books,  together  with 
the  sum  of  $^,820;80,  and  interest  on  his  capital  and  surplus,  representing  his 
share  of  the  first  six  months'  business  of  1906  up  to  the  date  of  his  retire- 
ment. There  Is  nothing  In  this  article  fourth  which  varies  the  meaning  of 
what  precedes.  Smith  Is  to  get  his  net  share  in  the  partnershp  as  shown  by 
the  boohs  on  January  1,  1906,  and  it  la  only  the  Increase  of  his  share  over  the 
book  values  and  the  1906  busing  for  which  arbitrary  sums  and  methods  of 
ascertainment  are  agreed  upon.  No  method  Is  provided  by  the  agreement  to 
ascertain  **the  amount  of  the  value  of  his  share  tai  the  copartnership  property 
tRkm  as  ot  January  1,  1900,"  whidi  means  undoubtedly  that  this  was  1^  to 
the  usual  method  of  marshaling  all  of  the  assets  and  liabilities  and  striking  a 
balance  between  them. 

The  case  bears  no  resemblance  to  those  in  which  partners  have  agreed  upon 
a  certain  definite  sum  of  money  to  represent  the  interest  of  one  of  them,  after 
whldi  the  amount  cannot  be  varied.  There  is  nothing  s^led  here  in  the  way 
of  a  definite  figure  for  the  general  properties,  and  all  matters  In  respect  there- 
of are  still  open  to  computation,  and  to  offsetting  liabilities  against  assets. 
An  agreement  to  pay  debts  Is  not  the  same  thing  as  an  agreouent  to  adopt  a 
certain  figure  as  a  partner's  credit  balance  without  proper  deduction  for 
debts.  Tbe  net  result  of  plalntUfs*  claim  Is  that  the  word  "pn^ierty"  in  this 
article  fourth  is  to  be  read  as  ''assets,"  and  that  Smith  Is  to  get  his  proportion 
of  all  the  assets  ot  the  firm,  without  regard  to  any  of  the  liabilities  whatever. 
To  so  construe  the  agreement  would  he  not  only  to  violate  the  prtndiAes  of 
justice,  but  to  twist  the  plain  meaning  of  words. 

[4,  fi]  By  the  agreement  the  partners,  therefore,  settled  the  four  questions 
of  how  to  deal  with  (1)  the  outside  properties,  not  needed  in  the  business; 
(2)  the  securities,  not  needed  in  the  business :  (8)  tbe  net  value  of  the  general 
assets  and  liabilities  taken  over .  by  the  new  firm ;  and  (4)  the  value  of  the 
iQtangiblea,  aj^nwtated  values,  and  six  months'  business  of  1906.  With  these 
four  questloiu  settled,  it  would  seem  as  if  all  possibility  of  doubt  or  dispute  be- 
tween the  partners  had  been  rwoved.  All  other  questltms  would  become  mexe 
matters  of  bookke^tog.  The  llquldatlfm  necessary  to  sever  all  business  rela- 
tions would  necessarily  take  some  considerable  time,  but  the  prin<^p1es  to 
which  the  partners  had  assoited  in  advance  would  determine  each  question 
as  it  arose  during  the  liquidation.  The  first  step  which  would  ordinarily  be 
taken  would  be  to  write  up  the  books,  and  the  books  when  so  written  up  would 
show  tentatively  'the  credit  of  each  partner,  both  those  remaining  and  those 
retiring.  This  was  done,  and  Smith's  credit  balance  on  December  31,  1906, 
appeared  to  be  94,224,397Ji0. 

Tbia  brings  us  to  the  precise  controversy  in  this  case.  Assuming  that  I  am 
ri;^t  in  holding  that  the  salaries  of  flood,  Kerr,  and  Edsall  stand  on  any 
different  ties,  Smith's  credit  balance,  if  tbe  books  bad  been  inoperly  written  up, 
would  not  bare  been  the  figure  just  named,  but  $24,820.44  lees,  namely,  $4,- 
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200,077.06.  ,  The  plaintiffs  are.  In  effect,  contending  that  this  bookfeeeplns 
error  cannot  be  corrected.  Of  course,  in  making  this  contention,  they  are 
obliged  to  take  the  position  that  the  right  to  correct  the  error  had  been  taken 
away  by  the  dissolution  agreement  They  say,  In  effect,  that  after  the  book- 
keeper had  written  in  a  certain  book  a  certain  figure  opposite  Mr.  Smith's 
name,  no  reduction  of  this  figure  could  thereafter  be  made,  because  the  part- 
ners not  retiring  guaranteed  to  Smith  by  the  dissolutiw  contract  that  this 
figure  should  be  taken  as  the  starting  vtOnt  tor  the  adjastment  of  hla  Interest  aa 
a  retiring  partner. 

I  see  no  virtue  In  this  argument  The  .agreement  did  not  fix  Smith's  inters 
est  with  reference  to  the  figures  In  the  books,  provided  they  were  Inaccurate. 
It  Is  indisputable  that  If,  in  striking  the  balance  oa  December  31,  1906,  the 
bookkeeper  had  simply  forgotten  to  make  an  entry,  or  had  made  a  mathe- 
matical error,  such  omission  or  error  could  have  been  later  corrected.  I  fail 
to  see  that  the  tmiission  to  include  the  salaries  of  flood,  Kerr,  and  EdsaU 
stands  on  any  different  footing.  Those  salaries  ought  to  have  shown  on  the 
tMofea  tmd  they  ought  to  have  aiq>eared  In  the  credit  balance;  it  Is  eiidalned 
that  the  reason  why  they  did  not  so  appear  was  that  Mr.  ArbnCfcle  had  not  yet 
given  to  his  bookkeeper  the  exact  flgmwe  respecting  them.  When  those  figures 
were  obtained  there  was  no  reason  why  they  should  not  be  charged.  In  Hits 
view  It  is  quite  immaterial  that  the  first  three  statements  rendered  did  not 
show  them,  since  the  liquidation  was  stlU  open  until  the  rendering  and  accept- 
ance of  the  fourth  and  final  statement  and  no  estoppel  can  be  based  upon  an 
omission  upon  which  Smith  did  not  e.(A  and  by  which  he  was  not  in  any  way 
prejudiced.  The  plaintiffs  claim  that  he  was  entitled  to  assume  the  correctness 
of  the  first  statements.  This  is  true  only  to  the  extent  that  he  was  entitled  to 
assume  that  they  were  [vesumptlv^  correct,  errors  and  (nnisslfms  excepted. 

In  <Mie  affect  the  plaintiffs'  claim  might  be  regarded  as  a  contoitlon  that 
the  partner^i^  agreement  was  equivalent  to  a  bill  of  sale  by  which  Smltb  and 
Jarvie  agreed  to  selit  and  Arbuckle  and  Jamison  agreed  to  buy.  all  the  Interest 
the  retiring  partners  at  certain  prices,  of  which  part  were  fixed  and  part 
were  to  be  ascertained  by  reference  to  the  books.  The  plaintiffs  do  not  ex- 
pressly advance  this  theory,  and  I  refer  to  It  simply  to  say  that,  if  they  Imd 
done  so,  I  should  still  regard  as  controlling  the  arguments  which  I  have  pre- 
sented. 

I  am  sustained  in  the  view  that  I  take  of  this  case  by  the  fact  that  it  coin- 
cides with  the  practical  interpretation  placed  upon  the  dissolution  agreement 
by  the  parties.  Th^r  action  and  conduct  under  that  agreonent  cAiow  plain]^ 
that  the  cwistraction  for  whidi  the  plaintiffs  are  now  otmtendlng  was  not 
In  the  n^ds  of  any  one  of  tta«n  when  It  was  made.  Aftra  the  dissoAnttcoi, 
and  prior  to  January  1,  1906,  wh^  the  fourth  payment  was  made  to  Smitti, 
various  sums  were  received  by  Arbuckle  and  Jamison  as  continuing  m^bers 
of  the  firm  upon  accounts  and  claims  which,  prior  to  January  1,  1906,  Iiad 
been  written  off  the  books  of  the  firm  as  worthless.  Of  these  collections. 
Smith  was  credited  with  his  proper  proportion.  On  the  ottier  hand,  various 
<dalms  owned  by  the  firm  which  had  appeared  upon  the  books  as  having  some 
value  were  either  reduced  In  amount  or  entirely  written  <^  as  uncoUectlbie, 
and  the  account  of  Smith  as  well  as  the  accoonts  of  the  otlier  members  of 
the  firm  were  thereupon  charged  with  the  amount  of  sndi  leductlfm  In  tlieir 
proper  pn^rtioo.  Why  should  Smith  have  received  moneys  collected  on  ac- 
count of  credits  which  had  been  written  ott,  and  why  should  be  liave  acquiesc- 
ed, without  objection,  in  having  amounts  charged  against  him  for  credits  later 
found  to  be  worthless,  If  the  parties  had  contract^  with  reference  to  a  fixed 
sum  In  dollars  and  cents  as  represented  by  Smltb's  credit  balance?  Only  In 
respect  of  the  salaries  of  £lood,  Eerr,  and  EdsaU  did  Smith  object  to  this 
method.  As  I  have  said  before,  I  think  it  unnecessary  to  look  to  any  ex- 
traneous facts  in  interpreting  the  dissolution  agreement;  but,  were  I  to  do 
so,  I  should  of  necessity  be  persuaded  that  the  lutentlcm  of  the  parties  as 
shown  by  their  subsequent  acts  was  that  Smith's  share  in  the  copartnership 
property  shotild  be  taken  to  mean  bis  real  or  net  Interest  as  It  abonld  appear 
in  the  light  of  the  corrected  and  prc^terly  adjusted  books. 

U>  conclnslon  la  that  the  amount  of  |24,32(K44,  for  which  volt  la  brouidit 
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was  Smith's  proportion  of  a  UabilltT'.of  the  pertnerehtp,  and  as  such  was 
prop^ly  charged  against  him  In  compntlng  his  share  under  the  dissolution. 
Judgment  wiU  therefore  be  directed,  dismissing  the  complaint  upon  the  merits, 
witli  coetM. 

Argued  before  INGRAHAM,  P.  J.,  and  McIAUGHUN,  LAUGH- 
UN,  DOWLING,  and  HOTCHKISS,  JJ. 

Adrian  H.  Larkin,  of  New  York  City,  for  appellants. 
William  N.  Dykman,  of  Brooklyn,  for  respcmdents. 

PER  CURIAM.  Judgment  affirmed,  with  costs,  on  opinion  of  the 
referee. 


(93  Misc.  Bep.  &30> 

LBVBNSON  WBBOKING  CO.  T.  EnXEBILAND. 

(Soirreme'Ckyurt,  Appellate  Term,  B^rst  Department  February  23,  1916.) 

L  Tbotxb  AiTD  Oomrmaioic  «=9»16— OoNDZMHATzon— Pubokabi  or  Bumniro 

BT  WBECESB— FIZTDBS9— BBUDTAIi  BT  TENANT. 

The  city  of  New  York  condemned  premises  held  by  defendant  as  a  ten- 
ant and  contracted  with'  a  wrecker  to  remove  the  buildings.  The  con- 
tract provided  that  all  materials  removed  should  become  the  property  of 
the  wrecker.  After  the  oondemnatlon  proceedings  defendant  sold  the 
contents  of  the  building  at  auction,  intruding  its  steam  heating  plant  and 
a  brass  area  railing.  The  vrtecker  brought  this  action  in  trover  and  con- 
version for  the  value  of  the  heating  plant  and  railing.  Eeli,  that  the 
action  would  lie,  since  the  plaintiff  had  an  existing  right  to  the  Immediate 
actual  possession  of  the  articles  in  questlcm,  at  the  time  of  the  conversion. 

[Ed.  Note.— I\>r  otba  cases,  we  Trover  and  Conversion,  Cent  Dig. 
{}  119-147 :  Dec  Dig.  «=s>ldj 

2.  FiXTUBBS  ^IS—HonL  AND  BALOON— HUTXNG  PLAST— ABBA  lUlLINe— 

"Tbadb  Fixturk." 

The  heating  plant  in  a  building  vsed  as  a  hot^  and  saloon,  and  a  brass 
area  railing  on  the  premises,  are  not  "trade  flxtnree." 

[HM.  Note. — For  other  cases,  see  Fixtures,  Cent  Dig.  IS  23-29;  Dea 
Dig.  «=al5. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Seoond  Series, 
Trade  Fixture.] 

3.  FrXTORES  ^=333 — New  Lease — ^Waiveb. 

Where  defendant  lessee  received  an  award  In  condemnation  proceedings 
by  the  city  in  condemnation  of  the  leased  premises,  and  thereafter  entered 
into  a  new  lease  with  the  city,  without  therein  reserving  the  right  to  re- 
move flxtares  from  the  premises,  the  acceptance  of  such  new  lease  was  a 
waiver  and  abandonment  by  the  defendant  of  the  right  to  remove  fixtures. 

[Bd.  Note.— For  other  cases,  see  Flxtares,  Gent  Dig.  if  61,  66;  Dec: 
Dig,  «='33.] 

1  Tbovsb  and  Contxbbion  «=>62— Dahages— BvnnNCE. 

In  an  action  of  trover  and  conversion  by  a  wrecking  contractor  to  re- 
cover the  value  of  steam  heating  plant  and  brass  area  railing  removed 
from  the  building,  whlt^  had  been  condemned  by  the  dty  and  sold  by 
the  tenant,  a  judgment  for  plaintiff  for  $475  held  against  the  weight  ct  the 
evidence,  reqnlrlng  a  reduction  to  |280. 

[Ed.  Note.— Fur  other  cases,  see  Trover  and  Converd<m,  Dec.  Dig. 
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Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  ijevenson  Wrecking  Company  against  Henry  Hille- 
brand.  From  a  directed  verdict  for  the  plaintiff,  defendant  appeals. 
Affirmed  on  condition. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Harry  Edwards,  of  New  York  City  (Henry  A.  Rubino,  of  New 
York  City,  of  counsel),  for  appellant. 

Feltenstein  &  Rosenstein,  of  New  York  City  (Moses  Felten  stein, 
of  New  York  City,  of  counsel),  for  respondent. 

WEEKS,  J.  This  action  is  brought  for  the  conversion  of  a  steam  j 
heating  plant,  including  a  six-section  boiler  and  pipes,  radiators,  and  i 
other  appurtenances,  as  well  as  a  brass  railing,  situated  in  the  premises  i 
513-517  Pearl  street,  in  the  city  of  New  York.   The  defendant  had  | 
been  a  tenant  of  said  premises,  where  he  conducted  a  hotel  and  saloon  i 
business,  and  the  articles  claimed  to  have  been  converted  were  placed  | 
in  the  premises  by  defendant's  father,  who  formerly  conducted  the 
business.    The  boiler  was  used  to  heat  the  living  rooms  of  the  de- 
fendant and  the  balls.   The  brass  railing  was  on  the  outside  of  the 
building,  evidently  to  guard  an  areaway. 

The  premises  in  question  were  acquired  by  the  city  of  New  York 
for  the  courthouse  site  in  condemnation  proceedings  m  which  the  de- 
fendant received  an  award  for  the  unexpired  term  of  his  lease.  The 
city  took  title  to  the  premises  on  August  1,  1913,  and  on  August  15, 
1913,  rented  the  premises  to  the  defendant  from  August  1,  1913,  to 
September  30,  1913,  at  a  rental  of  $150  per  month,  the  defendant 
agreeing  to  make  all  repairs  and  to  vacate  the  premises  on  five  days' 
notice.  On  September  25,  1913,  the  courthouse  board  of  the  city  of 
New  York  made  an  agreement  with  the  plaintiff  for  the  wrecking,  dem- 
olition, and  removing  of  the  buildings  in  which  the  articles  daimed 
to  have  been  converted  were  contained.  The  essential  feature  of  this 
contract  is  as  follows : 

"Article  1.  The  contractor  shall  wreck,  demolish,  raze,  and  remove  the 
buildings  hereinafter  described  In  accordance  with  all  the  terms  and  conditions 
of  the  sale  attached  to  the  form  of  bid,  a  copy  of  which  Is  attached  hereto  and 
made  a  part  of  this  contract;  said  buildings  being  known  and  described  as 
follows:  Parc^  1,  Nos.  515-517  Pearl  street  AH  the  materials  or  portions 
thereof  removed  from  said  buildings,  upon  removal,  to  become  and  be  tba 
property  of  the  contractor." 

On  September  29,  1913,  defendant  sold  at  auction  the  contents  of 
the  building,  including  the  steam  heating  plant  and  railing  in  question, 

and  received  the  proceeds  of  the  sale. 

At  the  close  of  the  case  the  defendant's  counsel  moved  that  the  com- 
plaint be  dismissed,  on  the  ground  that  plaintiff  had  not  shown  title 
to  the  property  alleged  to  have  been  converted,  and  moved  for  the  di- 
recti(Mi  of  a  verdict,  on  the  ground  that  they  were  trade  fixtures,  and 
that  defendant  had  a  right  to  remove  them  before  the  expiration  of  his 
term.  Counsel  for  plaintiff  also  moved  for  the  direction  of  a  verdict 
in  favor  of  tiie  plaintiff,  and  no  request  was  made  by  either  party  to 
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submit  any  questions  to  the  jury,  and  the  court  granted  plaintiiFs  mo- 
tion and  directed  a  verdict  for  the  plaintiff  for  the  full  amount  claimed, 
to  wit,  $400  for  the  steam  heating  plant  and  $75  for  the  railing,  to- 
gether with  interest. 

[1]  The  plaintiff  showed  an  existing  rig^t  to  the  immediate  actual 
possession  of  the  articles  in  question  at  the  time  of  the  allied  con- 
version (Smith  V.  Smalley,  19  App.  Div.  519,  46  N.  Y.  Supp.  277; 
Byrne  v.  Weidenfeld,  113  App.  Div.  451,  452,  99  N.  Y.  Supp.  412) 
and  was  entitled  to  maintain  the  action  for  conversion  (Melton  v. 
Fullerton-Weaver  Co.,  214  N.  Y.  571,  108  N.  E.  849), 

[2,  3]  The  articles  had  no  connection  with  the  business  carried  on 
by  the  defendant,  and  could  not  be  considered  trade  fixtures,  and  the 
acceptance  of  the  new  lease  by  the  defendant  after  the  award  in  the 
condonation  proceedings,  without  reserving  the  right  to  remove  the 
fixtures,  was,  in  any  event,  a  waiver  and  abandonment  by  the  defend- 
ant of  tfie  right  to  remove  the  fixtures,  if  any  such  right  existed.  Van 
Vleck  v.  White,  66  App.  Div.  14,  72  N.  Y.  Supp.  1026. 

"If  a  tenant,  havliig  the  right  to  remove  fixtures  erected  by  lilm  on  the  de- 
mised premises,  accepts  a  new  lease  of  such  premises.  Including  the  buildings, 
without  reserTEttoD  or  mention  of  any  claim  to  the  balldlnga,  and  enters 
upon  a  new  term  thereunder,  the  right  of  removal  Is  lost,  notwithstanding  his 
actual  possession  has  been  continuous."  Loughran  v.  Ross,  45  N.  T.  192,  6 
Am.  B^.  173. 

"A  tenant  may  remain  in  possessdon  after  the  old  lease  has  expired ;  bvt, 
Dniess  he  reserves  the  right  under  the  new  lease  to  remove  the  fixtures  upon 
the  laud,  the  right  will  be  deemed'  to  have  been  abandoned,  and  they  will 
become  the  property  of  tlie  landlwd."  Talbot  t.  Gniger,  ISl  N.  T.  117,  45  N. 
E.364. 

[4]  The  evidence,  however,  does  not  justify  a  finding  for  the  plain- 
tiff for  the  full  amount  of  its  claim.  The  only  evidence  given  by 
plaintiff  as  to  value  was  the  testimony  of  its  secretary  that  the  reason- 
able market  value  of  the  brass  railing  was  $75  and  of  the  steam  heat- 
ing plant  was  $400;  but  he  also  testified  that  in  order  to  get  the  boiler 
out  of  the  building  it  was  necessary  to  take  it  apart  and  remove  it,  one 
secticm  at  a  time.  The  defendant  proved  that  the  entire  steam  heating 
plant,  when  originally  installed,  18  years  before,  had  only  cost  $435, 
and  that  its  reasonable  market  value  at  the  present  time,  to  a  person 
who  had  to  remove  it  from  the  building,  was  not  more  than  ^50  or 
$60,  and  that  the  value  of  the  railing  when  new  was  $75,  but  as  a  sec- 
ondhand railing  was  not  worth  more  than  $15. 

Upon  this  testimony  it  was  manifestly  against  the  wei^^t  of  evi- 
dence to  award  plaintiff  $75  as  the  value  of  the  brass  railing  and  $400 
as  the  value  of  the  steam  heating  plant,  and  the  judgment  ^ouM  be 
reversed,  and  a  new  trial  ordered,  wiUi  costs  to  appellant  to  abide 
the  event,  unless  plaintiff  will  stipulate  to  reduce  this  judgment  to  the 
sum  of  $280  and  costs  in  the  court  bdow,  in  which  case  it  will  be  af- 
firmed, without  costs.  All  concur. 
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nSHBR  T.  CITY  OF  MECHANIOYILLB. 


(Supreme  Conrt,  Trial  Temt,  Saratoga  Ooonty.  N&Tember  18,  191S.) 

L  Municipal  Cobfoutioks  «=»14^yxxJ>AGi  SunBSKiOD  bt  Gitz— Yztuox 

Officers — ^Dischabqe. 

Where  a  village  Is  iucorporated  by  act  of  the  Legislature  Into  a  dty, 
such  Incorporation  works  as  a  discharge  of  the  village  officers. 

[Ed.  Note.~For  other  cases,  see  Municipal  Oorpotatloiis,  Cent  Dig. 
II  327-332 ;  Dec  Dig.  «s»14».] 

2.  MuHioiPAL  Cokpobahons  ^»217 — ^Txlugb  Sufebsboed  bt  Oitt — Tilllox 

ATTOBNET — DiaCHABQE. 

Plaintiff  was  employed  by  the  village  of  Meciumlcrille  as  attomer  at 
an  annual  salary.  The  village  charter  nowhere  declared  ttiat  the  vlUage 
attorney  was  an  officer,  or  that  he  should  take  an  oath  of  office,  and 
there  was  no  statute  defining  the  duties  of  the  village  attorney,  or  dele- 
gating to  him  express  or  specified  power ;  the  power  to  institute,  defend, 
and  compromise  suits  and  conduct  litigation  remaining  In  the  boaid  of 
village  trustees,  so  that  plaintiff  possessed  no  greater  powers  than  tinder 
employment  by  an  individual  or  a  private  corporation-  During  his  term 
of  employment  the  village  was  incorporated  by  legislative  act  (Laws 
1915,  c.  170)  Into  the  (dty  of  Mechanicvllle.  Held^  tbat  such  Incoipwation 
into  a  city  did  not  effect  plaintiff's  discharge,  stnoe  he  was  not  a  Tillage 
officer,  bat  simply  occupied  a  public  employmenL 

[Ed.  Note. — For  other  cases,  see  Municipal  Contwatlons,  Gent  Dig. 
i|S76,B77,678,580;  Dec.  Dig.  «5»217J 

8.  MUNICIPAI.  COBPOBATIONB  ^3>60— PoWEBS— WhEBB  HEBIDEHT. 

All  corporate  powers  conferred  upon  a  municipality  exist  In  the  govern- 
ing body  tiiere<tf,  except  where  expressly  delated  to  some  other  oflScer  or 
board. 

[Ed.  Note.— For  other  cases,  see  Municipal  OorporatUuu,  Oent  Dig. 
Si  100,  161;  Dec.  Dig.  «s>60.] 

4,  MUNIOIPAI.  OOBPOBAnoHS  g=>128 — ViLLAOE — SALARIED  AlTOBKET— GBBAT- 

iNo  Office — ^Powxb. 

In  the  absence  of  statutory  authority  or  charter  provision,  the  board  of 
trustees  of  a  village  Zias  no  poww  to  create  the  office  of  Tillage  attorney, 
since  such  power  resides  only  in  the  IJegLslature. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig. 
U  20S-300 ;  Dec  Dig.  «=>126.1 

6.  MtJNICIFAI.  OOBPOBA-nONS  «=»22(^yiiXAaB — Salabxed  Attobney— Stjpeb- 
SEDINO  ClTT — LlABILITT. 

^here  plaintiff  was  legally  employed  by  the  village  of  MechaulcTllle 
as  a  salaried  attorney  for  the  village,  and  during  his  employment  tin 
Legislature  incorporated  the  village  Into  tiie  dty  of  MedianlcriUei  plain- 
tiff's contract  survived  the  dissolution  of  the  village  government,  and 
BU<^  dty  was  liable  to  plaintiff  under  his  contract  with  the  village, 
since  the  act  creating  the  worked  simply  a  change  in  the  body  poli- 
tic, leaving  unaltered  the  corporation  from  which  plaintiff's  salary  came. 

[Ed.  Note.— For  other  cases,  see  Munidpal  Corporations,  Cent  Dig. 
H  090-608;  Dec.  Dig.  (Ss»220.] 

Action  by  Robert  W.  Fisher  against  tiie  Qty  of  Mecfaamcvillft 
Judgment  for  plaintiff. 

Robert  W.  Fisher,  in  pro.  per. 

Edward  C.  McGinity,  of  Mechanicvllle,  for  defendant. 

«s>For  otber  cbwb  m  umt  topic  A  KEY-NUMBER  In  aU  Key-Numband  DlgoMii  ft  Indtm 
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SALISBURY,  J.  This  acticxi  is  brought  to  recover  the  sum  of 
$562.50,  alleged  to  be  due  on  a  contract  of  general  retainer.  The  plain- 
tiflF  is  an  attc»*ney,  and  lives  in  the  city  of  Mechanicville,  N.  Y.  The 
defendant  is  a  mtmicipal  corporation,  and  is  situate  in  Saratoga  coun- 
ty. Previous  to  the  29th  day  of  June,  1915,  the  present  city  of  Mfr- 
dianicviUe  was  a  duly  incorporated  village,  under  tiie  oorp(H^te  name 
of  the  village  of  Mechanicville. 

The  plaintiff  herein  claims  that  on  the  16th  day  of  March,  1915, 
the  board  of  trustees,  the  governing  body,  of  the  vHlage  of  Mechanic- 
ville, retained  the  plaintiflf  to  perform  legal  services  for  said  corpora- 
tion at  an  aimual  salary  of  $750;  that  on  that  day  the  plaintiff  en- 
tered upon  the  performance  of  his  duties  as  attorney  for  the  village 
of  Mechanicville,  and  continued  in  the  performance  of  such  duties 
until  the  23d  day  of  July,  1915,  when,  as  he  ddms,  he  was  wrongfully 
discharged ;  and  that  the  defendant  refused  to  permit  plaintiff  to  com- 
plete his  services. 

It  appears  that  in  pursuance  of  chapter  170  of  the  Laws  of  1915, 
the  city  of  Mechanicville  came  into  existence  as  the  successor  corpora- 
tion of  the  village  of  Mechanicville,  and  it  is.  claimed  that  by  reason 
of  that  act  the  defendant,  the  city  of  Mechanicville,  was  under  no 
contractual  obligation  to  continue  the  services  of  the  plaintiff  as  an 
attorney,  and  that  the  of  Mechanicville  did  in  fact,  under  its  char- 
ter, appoint  another  person  as  attorney  for  that  city. 

Hie  case  was  tried  before  the  court  and  a  jury.  There  was  sub- 
mitted to  the  jury  for  their  consideration  but  one  question: 

"With  the  resolution  appointing  Mr.  Fisher  to  the  position  of  Tillage  attorney 
was  there  a  limitation  as  to  the  time  during  which  he  should  hold  such  iKWl- 
tion,  and  did  Mr.  Fisher  have  knowledge  of  any  such  limitation  at  the  tirao  ba 
accepted  the  appointment!" 

The  jury  answered  said  question  in  the  negative. 

[1]  It  is  the  contention  of  the  defendant  herein  that  the  act  of  the 
L^slature,  in  incorporating  Mechanicville  as  a  city,  worked  as  a  dis- 
charge of  tile  plaintiff.  This  undoubtedly  would  be  the  case,  if  the 
plaintiff  was  an  (^cer  of  the  village.  Is  the  plaintiff  an  officer  of  the 
village,  or  is  he  occupying  what  is  known  as  a  public  employment? 
InU.  S.  V.  Maurice,  2  Brock.  96,  Fed.  Cas.  No.  15,747,  the  court  says: 

"Although  an  office  Is  'an  employment,'  It  does  not  follow  that  every  em- 
ployment Is  an  office.  A  man  may  certainly  be  employed  under  a  contract, 
express  or  Implied,   •   •   •   without  becoming  an  officer." 

[2-4]  Section  1  of  title  2  of  the  charter  of  the  village  of  Mechanic- 
ville provides  who  are  the  officers  of  the  corporation.  Nowhere  does 
the  diarter  expressly  state  that  tlie  village  attorney  is  an  officer  of 
the  village.  Nowhere  is  there  an  express  provision  that  the  village 
attorney  shall  take  an  oath  of  office.  It  is,  at  least,  an  important  ele- 
ment in  determining  the  question  as  to  whether  the  plaintiff  is  an  of- 
ficer, as  to  whether  he  is  required  to  take  the  oath  of  office.  Collins 
v.  Mayor,  3  Hun,  680. 

Another  and  equally  as  important  a  test,  is  as  to  whether  his  duties 
require  of  him  the  performance  of  governmental  functions.   No  stat- 
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ule,  general  or  special,  defines  the  duties  of  such  village  attorney,  nor 
does  it  delegate  to  him  any  express  or  specified  powers.  He  can,  there- 
fore, exercise  such  powers  as  are  delegated  to  him  by  the  board  of 
village  trustees,  and  can  perform  only  such  acts  as  are  authorized  by 
it.  He  has  and  can  exercise  no  f unctirai  or  duty,  inherent,  authorita- 
tive, or  discretionary.  The  power  to  institute,  defend,  and  compromise 
suits,  and  perform  other  kindred  acts,  rests  with  the  village  board,  and 
the  conduct  of  the  same  is  subject  to  its  direction  and  control.  All 
corporate  powers  conferred  upon  a  municipality  exist  in  the  govern- 
ing body  thereof,  except  such  as  are  expressly  delegated  to  some  other 
officer  or  board.   Moore  v.  Mayor,  73  N.  Y.  238,  29  Am.  Rep.  134. 

The  plaintiff  was  not  invested  with  any  of  the  sovereign  functicms 
of  government  I  have  been  unable  to  find,  in  the  charter  or  in  any 
general  or  special  law,  authority  given  to  him  to  perform  any  govern- 
mental act.  I  am  convinced  tiiat  as  such  attorney  he  possessed  no 
greater  powers  than  had  his  retainer  come  from  an  individual  or  pri- 
vate corporation.  In  Collins  v.  Saratt^  Springs,  70  Hun,  583,  24 
N.  Y.  Supp.  234,  the  court  said : 

"It  seeiUB  to  me  that  there  can  be  no  question  but  that  the  attorneys  ap- 
polnted  by  and  appearing  for  a  municipal  corporation  stand  In  the  same 
ZK>8ltl<Hi  aa  attorneys  employed  by  and  appearing  for  private  persons." 

It  is  true  that  the  resolution  by  which  the  plaintiff  was  appointed 
refers  to  him  as  an  officer  of  the  village;  but  tlie  board  of  trustees  i 
had  no  power  to  create  such  office.  That  power  is  in  the  Legislature 
of  the  state  of  New  York.  The  retainer  came  from  the  corporation 
itself.  Collins  v.  Village  of  Saratoga  Springs,  70  Hun,  583,  24  N. 
Y.  Supp.  234. 

[5]  The  plaintiff  represented  the  body  corporate.   The  Legislature,  | 
by  the  act  creating  the  city  of  Mechanicville,  worked  a  change  in  the 
body  politic,  but  left  unaltered  the  corporaticm  from  which  his  re- 
tainer came.    Section  89  of  the  Village  Law  (Consol.  Laws,  c.  64)  i 
provides  that: 

"Tbe  board  of  trnsteea  of  a  village  •  *   •   may  employ  an  attorney  and 
pay  him  a  reasonable  cou^enaatlon.** 

In  the  Village  of  Kenmore,  59  Misc.  Rep.  388,  110  N.  Y.  Sui^ 
1003,  the  court  used  this  language: 

"No  doubt  a  competent  attorney  could  be  employed  by  the  village  at  a 
mod<^rt:te  annual  salary  to  render  all  necessary  legal  services  that  he  might 
be  called  upon  to  render  during  the  year.  *  *  *  If  the  services  of  an  at- 
torney are  regularly  required,  prudence  and  sound  judgment  would  dictate 
the  employment  ot  anch  attorney  at  a  moderate  annual  salary.  *  •  • " 

The  Legislature  had  given  power  to  the  trustees  of  the  village  of 

Mechanicville : 

"8.  To  appoint  annually  an  attorney  and  pay  such  attorney  a  reasoDa!>le 

annual  salary." 

The  board  of  trustees  did  select  the  plaintiff  herein  to  act  as  an 
attorney  for  them  at  an  annual  salary,  and  such  selection,  upon  its 
acceptance  by  the  plaintiff,  became  and  was  a  contract   The  plain- 
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tiff's  contract  survived  the  dissolution  of  the  vill^  government,  and 
the  city  government  has  refused  to  recognize  his  c(mtract.  The  meas- 
ure of  damage  in  his  case  is  the  amount  of  the  contract  price  unpaid, 
with  interest  from  the  date  of  the  breach.  Howard  v.  Daly,  61  N. 
Y.  362,  19  Am.  Rep.  285. 

It  is  conceded  upon  the  trial  that  the  city  of  Mechanicville  was  a 
proper  party. 

Plaintiff  is  entitled  to  recover  the  sum  of  $5^.50,  with  interest 
from  the  23d  day  of  July;  1915,  together  with  his  taxable  costs  and 
disbursements. 


SPILO  et  aL  T.  BATmANN-HcWHIBTEB  OHEUIOAt  CO..  Inc. 
(Supreme  Coort,  .^^pellate  Term,  First  Department  Febmary  2S,  1016.) 

1.  BbOKBHS  «ES»7— CBABAOTEB  as  BROKEBS— NATmS  09  OONTBAOT. 

▲  contract  between  plalntlffa  and  defendant,  calling  for  tba  ittodactlon 
by  defendant  of  a  castomer  wbo  would  sell  to  plaluUfl's  pxlndpal  60 
tons  of  carbolic  crystali^  was  a  brokerage  cmitract. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent  Dig.  H  6-8;  Dec.  Dig. 
^7. 

For  other  definttlonB,  see  Words  and  Phrases*  Second  Series,  Brcdcerage 
Contract] 

2.  BkOKSKB  ^=904 — BlOHT  TO  COHHISSIOir— PXBFonCAKCS  OF  OonTBAOT. 

T\ifi  essentia Ifl  of  performance  of  a  brokerage  contract  are  the  produc- 
tion of  a  person  ready,  willing,  and  financially  able  to  perform  on  the 
terms  proposed. 

[Ed.  Note.—For  other  cases,  see  Brokers,  Cent  Dig.  H  75-81 ;  Dec.  Dig. 

3.  CCBTOMS  AlTD  XTSAOES  <8=15 — EVIDENCE  C^ll — OKAL  BVIDBNCB  ATTECTINO 

Wbittsg — CosomoNs. 

In  an  action  for  their  commlsalons  by  brokers  acting  for  the  buyer  of 
carbolic  crystals  against  the  broker  who  acted  for  the  manufacturer,  de- 
fendant broker  should  have  been  afforded  opportunity  to  show  by  oral 
proof,  not  only  that  the  giving  of  a  letter  agreeing  to  protect  plaintiff 
brokers  on  any  sale  over  a  certain  price  was  customary  in  the  trade,  bat 
that  the  contract  was  to  t>e  binding  only  U  accepted  defendant  bro< 
ker's  principal ;  the  admission  of  oral  evldoice  to  show  that  an  Instrument 
not  under  seal  was  delivered  upon  condition  not  being  obnoxious  to  the 
rule  exdndlng  oral  evidence  which  explains  or  contradicts  the  terms  of  a 
writing. 

[Ed.  Note. — For  other  cases,  see  Customs  and  Usages,  Cent.  Dig.  fS 
80-33;  Dec.  Dig.  «b»1&;  Evidence,  Cent  Dig.  H  20^;  Dec. 

Dig.  4S9444.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Leon  Spilo  and  others,  a  copartnership,  against  the  Bau- 
mami-McWhirtcr  Chemical  Company,  Incorporated.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals.  Reversed,  and  new  trial  or- 
dered. 


Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 


Frank  J.  Gardner,  of  New  York  City  (Eugene  F,  McGee  and  Leon- 
ard F.  Fish,  both  of  New  York  City,  of  counsel),  for  appellant 
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PER  CURIAM.  [1]  We  think  the  proof  submitted  conclusively 
shows  that  the  parties  to  the  transaction  involved  herein  were  brokers 
pure  and  simple,  and  entered  upon  their  duties  in  connection  therewith 
with  full  knowledge  thereof.  The  contract  called  for  the  production 
by  defendant  of  a  customer  who  would  sell  to  plaintiffs'  principal  50 
tons  of  carbolic  crystals.  Upon  the  trial  plaintiffs  introdticed  in  evi- 
dence two  letters — one  from  the  United  States  Trading  &  Transpor- 
tation Company,  directing  the  entry  of  its  order  for  the  crystals  in 
question  at  a  price  of  $1.02  per  pound,  and'  the  other,  which  we  quote 
in  full,  because  really  the  basis  of  the  action: 

"Messrs.  Spllo,  Bayard  &  De  Caasse,  1692  Broadway,  New  York  City. 
Gentlemen:  It  Is  hereby  agree(t  and  understood  tbat  yoa  are  to  be  folly  pro- 
tected on  aDythlng  over  a  price  of  $1.00  per  lb.,  given  you  on  a  contract  to 
cover  BO  toxa  of  carbolic  a<ld  crystals  on  account  of  United  States  Trading  & 
Transportatlcm  Company,  80  Pine  Street,  New  Tork  City.  We  will  have  the 
manufacturer  here  to-morrow  a.  m.,  when  final  contract  can  be  signed.  Iliaiik- 
ing  yon  for  this  badness,  we  beg  to  remain, 

"Very  truly  yours,       Baumann-McWMrter  Chemical  Ca,  Ina, 


[2,  3]  The  learned  court  took  the  view  that  this  correspondence 
constituted  a  complete  contract,  and  directed  a  verdict  for  plaintiffs 
for  the  amount  of  their  axnmissions.  In  so  doing  we  tiiink  error 
was  committed.  If  tiie  contract  was  a  broker^e  one,  and  the  letters 
in  evidence  show  that  it  was,  then  the  very  essentials  of  a  contract  of 
that  character  are  lacking  herein,  viz.  the  production  of  a  person 
ready,  willing,  and  financially  able  to  perform  on  the  terms  proposed 
by  the  buyer.  But,  even  assuming  that  the  letters  make  out  a  com- 
plete contract,  defendants  should  have  been  afforded  the  opportunity 
of  fully  showing  by  oral  proof,  not  alone  that  the  giving  of  sudi  a 
letter  as  the  <»ie  quoted  is  customary  in  the  trade,  but  that  the  contract 
relied  upon  was  to  be  binding  only  in  the  event  of  acceptance  hy 
defendant's  principal.  This  was  their  contention,  and  proof  to  that  ef- 
fect was  offered  in  various  forms  on  inquiry,  but  was  excluded  on  ob- 
jection and  exception. 

While  the  general  rule  is  that,  when  an  agreement  is  reduced  to 
writing,  it,  as  between  the  parties,  is  deemed  to  merge  and  overcome 
all  prior  or  contemporaneous  negotiations  and  declarations  upon  the 
subject,  and  that  no  oral  evidence  is  admis^ble  to  vary,  explain,  or 
contradict  its  terms,  yet  when  an  instrument  not  under  seal,  like  in 
the  case  at  bar,  is  ddivered  upon  conditions,  it  is  always  competent 
to  show  the  same,  as  the  annexing  of  such  conditions  to  the  delivery 
is  not  an  oral  contradiction  of  the  written  obligation.  Benton  v.  Mar- 
tin, 52  N.  Y.  570;  Reynolds  v.  Robinson,  110  N.  Y.  654,  18  N.  E. 
127.  Within  the  rule,  therefore,  it  was  competent  for  defendants  to 
show,  as  they  attempted  to  do,  that  the  order  in  question  was  given 
and  taken  subject  to  acceptance  by  defendants'  principal,  who  never 
did  accept,  and  that  when  plaintiffs  received  said  order  they  were 
advised  that  commissions  were  dependent  up<»i  such  acceptance. 

Judgment  revened,  and  new  trial  ordered,  with  costs  to  appdhtnt 
to  abide  the  event 
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(Supreme  Court,  Appellate  Division,  Second  Department.  February  11, 1916.) 

1.  CoNSPiBAOT  «=»23— What  CoNBrmiTBa 

The  gravamen  of  the  offense  of  conspiracy  la  the  c<Hublnatlon ;  the 
ofteuse  being  complete  upon  proof  of  the  unlawful  agreement  and  an  overt 
act,  done  to  effiect  Its  object,  by  one  or  mace  of  the  parties  to  the  agree- 
ment. 

[Bd.  Note.— For  otbw  cases,  see  C<m8Edraey.  Cent.  Dig.  H  8(^;  Dec: 
Dig.  «=»23. 

For  other  deflnitt<ma,  see  Words  and  Phrases,  First  and  Second  Seri^ 

Oonspli-acy.] 

2.  CONSPI&A.OT  ^=>47 — ClBCUHSTANTIAI.  EVIDENCZ. 

In  a  prosecution  for  conspiracy,  the  unlawful  agreement  and  necessary 
criminal  Intent  may  be  proved  by  circumstantial  evidence,  disclosing  a 
common  design  on  the  part  of  the  persons  charged  to  act  togetiier  for  the 
accomplishment  of  the  unlawful  purpose. 

[Ed.  Note. — For  other  cases,  see  C<Hisplracy,  Gent.  Dig.  10&-107 ; 
Dec.  Dig.  «S=>47.] 

3.  CoNSPiKAcr  ^=>47 — CiaonHSTANTiAL  Evidence — SnmozENCT. 

In  a  prosecaUon  for  conspiracy  against  a  contracting  company,  a  state 
engineer,  and  others,  charged  with  conspiring  to  defraud  the  state  In 
the  C(Hi8traction  of  a  road,  circumstantial  evidence  held  liunifflcient  to 
support  a  canviction  under  the  rule  that,  to  suRiort  a  ctmvlctlon,  such 
evidence  must  establish  guilt  as  naturally  flowing  from  the  tacts  proved 
and  consistent  with  them ;  sucli  facts  excluding  to  a  moral  certainty  every 
hypothesis  but  that  of  gnllt. 

[Ed.  Note.— For  other  cases,  see  Conspiracy,  Cent  Dig.  U  105-107; 
Dec.  Dig.  .^=>47.] 

Appeal  from  Trial  Term,  Suffolk  County. 

The  Suffolk  Contracting  Company  and  others  were  cwivicted  of  cctti- 
spiracy,  and  they  af^eal.  Reversed. 

Argued  before  JENKS,  P.  J.,  and  CARR.  STAPLETON,  MILLS, 
and  RICH,  JJ. 

Willard  N.  Baylis,  of  New  York  City  (Harry  H.  Reeve,  of  Green- 
port,  on  the  brief),  for  appellants  SuffoUc  Contracting  Co.  and  oth- 
ers. 

William  J.  Lewis,  of  Brooklyn  (Daniel  McNamara,  Jr.,  of  Brook- 
lyn, on  the  brief),  for  appellant  Kinney. 

Rowland  Miles,  of  Northport,  for  appellant  Robartes. 

Ralph  C.  Greene,  Dist.  Atty.,  of  New  York  City  fPeter  P.  Smith, 
of  Brooklyn,  and  Le  Roy  M.  Young,  of  Babylon,  on  tne  brief),  for  the 
Pec^le. 

PER  CURIAM.  The  defendants  were  indicted  for  and  convicted 
of  the  crime  of  conspiracy.  The  definition  of  the  statute  alleged  to 
have  been  violated  is : 

"If  two  or  more  persons  ccmsplre:  *  *  *  To  cheat  and  defraud  anothw 
oat  of  property,  by  any  means  which  are  In  themselves  criminal,  or  which,  if 
executed,  would  amount  to  a  cheat,  or  to  obtain  money  or  any  other  property 
by  false  pretenses,  *  *■  *■  each  of  them  Is  guilty  of  a  misdemeanor."  Seo' 
Uon  380,  subd.  4,  of  the  Penal  Law  (ConsoL  Laws,  c.  40). 
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It  was  alleged  that  the  design  was  to  cheat  the  state.  The  means  by 
which  that  design  was  to  be  accomplished  were  that  a  corpora^  coa- 
structitm  contractor,  which  had  a  contract  for  road  building,  was  to 
omit  a  substantial  amount  of  required  gravel,  state  officers  were  to 
accept  the  work  as  a  complete  performance,  and  the  contractor  was 
to  collect  the  full  contract  price.  Of  course,  if  an  agreement  was  made 
to  accomplish  that  des^  by  those  means,  it  was  a  plain  violation  of 
law. 

[1]  The  gravamen  of  the  offense  is  the  cc»nbinati<Hi.  The  offense 
is  complete  upon  proof  of  the  unlawful  agreement,  and  of  an  overt 
act,  done  tO  effect  the  object  thereof,  by  one  or  more  of  the  parties 
to  the  agreement  People  v.  Sheldon,  139  N.  Y.  251,  264,  34  N.  E. 
785,  23  U  R.  A.  221,  36  Am.  St.  Rep.  690;  People  v.  Flack,  125  N. 
Y.  324,  332,  26  N.  E.  267,  11  L.  R.  A.  807;  sections  580  and  5&3, 
Penal  Law.  It  may  be  admitted  at  this  point  that,  if  a  corrupt  ^ce- 
ment was  proved,  tiiere  was  ample  proof  of  acts  done  to  effect  its  ob- 
ject by  persons  charged  as  participants,  and  that  some  of  those  acts 
were  alleged  in  the  indictment. 

[2, 3]  There  was  no  direct  evidence  of  a  corrupt  agreement  between 
any  of  the  defendants.  Such  evidence  is  seldom  available  without  the 
aid  of  a  confession  or  an  informer.  The  unlawful  agreement  and  the 
necessary  criminal  intent  may  be  proved  by  circumstantial  evidence. 
These  essentials  of  the  crime  may  be  established,  the  court  say  in  Peo- 
ple v.  Flack  ut  supra,  "by  inference,  as  a  deduction  from  conduct  which 
discloses  a  common  design  on  the  part  of  persons  charged  to  act  to- 
gether for  the  accomplishment  of  the  unlawful  purpose."  When  the 
quality  which  makes  this  evidence  probative  inheres  in  it,  it  is  quite 
as  satisfactory  and  a>nclusive  as  direct  proof.  Tn  People  v.  Bennett^ 
49  N.  Y.  137,  144,  the  Court  of  Appeals  say: 

"In  determining  a  question  of  fact  from  circumstantial  evidence,  there  are 
two  general  rules  to  be  observed:  (1)  Jbe  hypothesis  of  delinquency  or  guilt 
should  flow  natnraUy  from  the  facts  proved,  and  be  consistent  with  them  &1L 
^)  The  evidence  must  be  each  as  to  ezclnde,  to  a  moral  certainty,  every  by- 
pothesls  but  that  of  his  gnllt  of  the  offense  Imputed  to  him;  or,  in  other 
words,  the  facts  proved  mnst  all  be  consistent  with  and  point  to  bis  guUt 
not  only,  but  they  must  be  Inconsistent  with  his  inaocence." 

And  again  (page  148) : 

"Motive  la  an  inducement,  or  that  which  leads  or  tempts  the  mind  to  In- 
dulge the  crlmlual  act  It  Is  resorted  to  as  a  means  of  arriving  at  an  ultimate 
fact,  not  for  the  purpose  of  explaining  the  reason  of  a  criminal  act  which  has 
been  clearly  proved,  but  from  the  Important  aid  It  mny  render  In  completing 
the  proof  of  the  commission  of  the  act  when  it  might  otherwise  remain  in 
doubt.  With  motives,  In  any  speculative  sense,  neither  the  law  nor  the  tri- 
bunal which  administers  it  has  any  concern.  Bur.  on  drc.  ShrL  296.  It  Is  In 
cases  of  proof  by  circumstantial  evidence  that  the  motive  often  beciHues  not 
<mly  material,  but  controlling,  and  in  such  eases  the  facts  from  vhi<3i  it 
may  be  Inferred  must  be  proved.  It  cannot  be  imagined  any  more  Uian  any 
other  circumstance  In  the  case." 


In  People  v.  Razezicz,  206  N.  Y.  249,  273.  99  N.  E.  557,  565,  the 
court  say: 


"In  a  criminal  case  circumstantial  evidence  to  Justify  the  Inference  ^f  gnOt 
must  exclude  to  a  moral  cartalnt^  every  other  reasonable  taypothesla>  Ci^ 
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cumstantlal  erldence  in  a  criminal  case  Is  of  no  value  U  the  circumstances  are 
consistent  with  either  the  hypothesis  of  Innocence,  or  the  hypothesis  of  guilt ; 
□or  Is  It  enough  that  the  hypothesis  of  guilt  will  account  for  all  the  facts 
proven.  -  Much  less  does  It  afford  a  Just  groand  for  couTictlou  that,  unless  a 
verdict  at  guilty  is  returned,  the  e^denoe  in  the  case  will  leftve  the  crime 
shrouded  in  mystery." 

Again  (206  N.  Y.  272,  99  N.  E.  565) : 

"Circumstantial  evldenee,  fta  has  been  beguaitly  remarked,  ia  nnsatlstactory, 
IncoDcluslre,  and  dangerous,  or  satisfactory,  concIuslTe,  and  safe,  according  as 
It  points  to  a  certain  result  and  is  not  inconsist^t  with  any  other  result  or 
conclusicm." 

In  People  v.  Fitzgerald,  156  N.  Y.  253,  258,  50  N.  E.  846,  847,  tiie 
court  say : 

"In  attempting  to  xwove  a  fhct  by  drcnmstanttal  evidence  there  are  certain 
rules  to  be  observed  that  reason  and  experience  have  found  essenUal  to  the 
discovery  of  truth  an'd  the  protection  of  Innocence.  The  circumstances 
themselves  must  be  established  by  direct  proof  and  not  left  to  rest  upon  lu- 
(ferences.  The  inference  which  Is  to  be  based  upon  the  facts  and  circumstances 
BO  proved  must  be  a  clear  and  strong  logical  inference,  an  open  and  visible 
C(»mectlou  between  the  facts  found  and  the  proposition  to  be  proved." 

We  are  not  concerned  with  facts  which  may  show  one  or  more  of 
the  defendants  to  be  guilty  of  independent  crimes,  unless  those  facts 
tend  to  connect  them  with  the  ctHnmission  of  the  crime  charged  in 
the  indictment.  The  crucial  questicm  is :  Is  there  sufficient  evidence 
to  prove  a  conspiracy  between  any  two  or  more  of  the  defendants? 
If  this  questicHi  is  answered  in  the  negative,  the  c(Miviction  falls. 

Hie  defendants  convicted  are  the  contractor,  Suffolk  Contracting 
Company,  a  corporation;  Lynch,  its  president;  Huber,  an  engineer 
in  charge  of  the  work  for  the  contractor  and  a  stockholder  in  it ;  Scan- 
Ion,  a  foreman;  Kinney,  who  supervised  in  the  latter  stage  of  con- 
struction a  small  section  of  the  work  for  the  contractor,  in  which  he 
was  a  stockholder ;  Robartes,  an  engineer  in  the  employ  of  the  state, 
who  was  immediately  assigned  to  the  work  and  was  charged  with  the 
duty  of  actual  supervision;  Stewart,  a  state  en^^neer,  m  charge  of 
one  of  the  six  divisions  into  which  the  state  is  divided.  See  sections 
16  and  17  of  the  Highway  Law  (chapter  30,  Laws  of  1909,  constitut- 
ing chapter  25  of  the  Consolidated  Laws).  Among  Stewart's  duties, 
prescribed  by  statute,  are: 

"He  shall:  *  •  •  (3)  Examine  and  inspect,  or  causa  to  be  examined  and 
inspected,  the  work  performed  on  any  highways,  and  report  to  the  commission 
as  to  whether  the  work  has  been  done  In  accordance  with  the  plans  and  spec- 
Ifleadons  and  contracts  made  therefor.  (4)  Approve  and  certi^  to  the 
nuHithly  estimates  or  allowances  for  work  being  performed  under  any  con- 
tract let  for  the  construction,  improvement  oe  maintenance  of  state  and 
county  higbwi^s.  {S)  Inspect,  or  cause  to  be  irupeetBA,  all  state  and  county 
fairways,  and  report  from  time  to  time  In  rrapect  thereto,  when  required  by 
the  commisslMi.  (6)  Consult  with  district,  county  and  town  superintendents 
and  other  highway  officers  In  respect  to  the  prefer  methods  ot  constructing, 
liiq)roTlng  and  maintaining  hlghwajs  end  bridges.'*   (Italics  ours.) 

It  will  be  perceived  that  he  may  perform  some  of  those  duties  him- 
self, or  cause  them  to  be  performed  by  others.  There  was  no  evi- 
nce Hiat  either  Stewart  or  Robartes  had  any  pecuniary  or  otiier  mo- 
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tive  to  be  faithless  to  their  duties.  There  was  no  proof  of  any  general 
or  special  connection  between  either  of  them  and  the  corporate  de- 
fendant or  its  representatives.  The  deficiency  in  the  supply  and  use 
of  the  material  required  by  the  contract  specifications,  while  very 
substantial,  was  not  so  flagrant  as  to  be  manifest  by  bare  inspection. 
The  people's  expert  witnesses,  who  made  examination  after  comple- 
tion for  the  purpose  of  testif3ang,  were  required  to  make  borings  at 
given  points  along  the  line  of  construction  to  |^ve  evidence  of  de- 
parture from  the  specifications.  The  county  superintendent  and  the 
supervisor  of  the  town  in  which  the  road  was  situated  officially  cer- 
tified, as  required  by  law,  that  they  examined  the  road  and  found  its 
condition  satisfactory. 

Stewart's  office  was  in  White  Plains,  Westchester  county,  miles 
distant  from  the  work.  He  certified  to  work  done  and  materials  fur- 
nished after  Robartes  had  certified  the  same  result  to  him.  He  was 
seldom  at  the  place  of  the  work.  In  the  nature  of  things  he  could  do 
little  more  than  rely  on  the  reports  of  Robartes,  who  was  assigned 
to  the  work  of  acttud  supervisimi.  It  was  the  duty  of  Robartes  to  be 
on  the  work  and  to  be  competent  and  reasonably  careful.  He  could 
have,  by  competent  vigilance,  detected  the  deficiency.  He  signed  cer- 
tificates of  performance.  There  was  some  evidence  that  in  a  few  in- 
stances Robartes  had  knowledge  of  a  concrete  departure  from  the 
specifications.  Throughout  the  record  we  do  not  find  on  the  part  of 
Robartes,  aside  from  the  acts  and  omissions  recited,  any  word  or  act 
indicative  of  concert  or  agreement  between  him  and  the  other  de- 
fendants. The  evidence  against  Robartes  may  establish  neglect  of 
duty,  inefficiency,  or  indifference ;  it  may  arouse  curiosity  and  invoke 
suspicion;  but  there  is  no  proof  of  one  fact  or  series  of  facts  that 
points  with  moral  certainty  to  the  participation  of  either  Stewart  or 
Robartes  in  a  conspiracy. 

Lynch  was  president  of  the  corporate  defendant.  He  signed  the 
contract  and  the  certificates  of  performance.  He  had  in  the  payments 
the  pecuniary  interest  of  a  stockholder.  He  was  unskillful  and  in- 
experienced as  a  road  builder.  He  was  at  tile  place  of  the  work 
occasionally,  but  had  nothing  to  do  with  the  construction.  He  chief- 
ly occupied  himself  with  the  money  matters  of  the  corporation.  He 
purchased  materials.  There  was  no  proof  that  he  purchased  sub- 
stantially less  than  was  required,  or  that  he  had  actual  knowledge  of 
a  deficiency  in  the  material  used,  or  of  any  defect  in  construction. 

Kinney  is  an  engineer,  and  is  familiar  with  highway  construction. 
He  was  a  stockholder  in  the  defendant  corporation.  On  behalf  of  the 
corporate  defendant  he  supervised  the  construction  of  a  small  section 
of  the  road  at  the  last  part  of  construction.  Most  of  the  work  had 
been  done  when  he  came  to  supervise.  When  employing  Perry,  a 
laborer,  who  was  a  witness,  he  told  him  to  obey  McVey.  McVey  put 
the  laborer  to  work.  Perry  saw  dirt  put  on  the  road.  He  put  some 
on.  He  got  it  from  the  side  of  the  road.  McVey  told  him  to  put  it 
on.  Dirt  should  not  have  been  used  in  the  construction.  A  witness, 
Norton,  had  a  conversation  with  Kinn^,  He  said  to  Kinney:  "I 
think  you  are  in  a  hurry  to  get  through.  It  is  getting  cold  weatiier/^ 
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Kinney  replied  that  he  was ;  that  he  hoped  they  would  finish  hy  fall. 
He  added  that  "there  wasn't  much  in  building  state  roads  just  now; 
he  would  have  to  give  up  from  headquarters  down  to  the  supervisor 
to  get  a  job."  This  is  the  evidence  which  it  is  asserted  involves  him. 

Huber  was  the  engineer  of  the  defendant  corporation,  .in  which  he 
was  a  director  and  stockholder.  He  was  experienced.  He  was 
familiar  with  the  contract  and  its  specifications.  Most  of  the  work 
was  done  under  his  supervision.  He  was  on  the  work  every  day. 
When  spoken  to  by  one  Beck  concerning  the  construction,  he  said  he 
did  not  care  how  long  the  road  would  last,  so  long  as  he  got  out  of 
town.  He  had  actual  knowledge  of  some  substantial  departures  from 
the  specifications. 

Scanlon  was  a  foreman,  employed  by  the  corporate  defendant  He 
was  in  charge  of  the  laborers  and  teams.  He  had  no  interest  in  the 
earnings  of  the  corporate  defendant.  He  had  some  experience  as 
a  foreman.  The  evidence  claimed  to  involve  him  is :  "  Bianco  testified 
that  there  was  a  block  in  the  center  of  the  road  to  indicate  the  height 
of  the  stone.  Scanlon  took  the  block  away,  and  the  inspector  said, 
when  told  of  it,  that  he  would  quit  the  job.  The  block  was  replaced. 
Just  around  the  Uock  the  stone  was  made  level  with  it,  but  not  in  some 
other  place.  There  were  places  on  the  road  where  there  were  not  more 
than  three  inches  of  gravel.  Walker  testified  that  Robartes  put  two 
stumps  in  the  road,  but  when  his  back  was  turned  Scanlon  pulled  them 
out  quickly  and  put  tar  on.  Beck  testified  that  sand  was  shoveled  on 
the  road  m  some  places.  The  sand  was  taken  from  alongside  the 
road.  This  sand  should  not  have  been  used.  Scanlon  was  present 
when  this  work  was  done.  Scanlon  did  not  do  it  himself;  he  had 
the  men  do  it  Brockman  testified  that,  after  some  of  the  larger  stones 
had  been  put  on  the  road,  Scanlon  put  a  little  dirt  over  them,  taking 
it  from  the  side  of  the  road,  and  rolled  them  down.  McMullen  tes- 
tified that  Scanlon  was  most  of  the  time  in  charge  of  the  gang  that 
put  sand  and  loam  over  the  first  and  second  coats. 

Huber  doubtless  was  actively  engaged  in  defrauding  the  state  and 
he  had  an  interest  in  so  doing;  but  we  think  that  the  evidence  does 
not  prove  beyond  a  reasonable  doubt  that  that  which  the  other  de- 
fendants did  or  omitted  to  do  was  the  rest>lt  of  a  conspiracy  to  ac- 
complish that  purpose.  There  is  no  evidence  that  Stewart,  Robartes, 
or  Scanlon  had  any  motive  to  commit  the  crime  charged.  Lynch  and 
Kinney  had  a  motive,  but  the  acts  and  omissions  of  these  five  are  at 
least  as  consistent  with  innocence  as  with  guilt  of  conspiracy. 

The  evidence,  therefore,  in  a  case  in  which  it  is  sought  to  establish 
guilt  of  crime  wholly  by  circumstantial  evidence,  is  insufficient,  and 
the  Indgcneat  should  be  reversed,  and  a  new  trial  ordered. 
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In  re  TBNJOST. 


(Supreme  Court,  Appellate  Division,  Fourth  Department   January  22,  IBIA.) 

1.  BlLECTIOHB  «=»154 — PRIUABT  BLE0TI0N6h— JUDICIAL  REVIEW — OBDEB  FOB 

pBODucnoN  OF  Ballots. 

Election  Law  (Coneol.  Laws,  c.  17)  §  S6.  added  by  Laws  1911,  c  891,  i 
29,  and  amended  by  Laws  191B,  e.  820,  t  28,  provtdes  for  a  anrnjuary  re- 
view of  tbe  election  of  members  to  any  party  ccHnmlttee  by  the  Supreme 
Court  or  a  Justice  thereof.  Including  the  action  of  any  Inspector  of  pri- 
mary elections  and  o0  any  custodian  of  primary  records  In  canvassing 
and  certifying  the  result  of  the  election.    Section  85,  formerly  sectloii 
60,  renumbered  and  amended  by  Laws  l&ll,  c.  891,  S  46,  as  amended  by 
Laws  1913,  c.  820,  §  38,  provides  for  canvassing  the  votes  by  the  primary 
inspectors,  a  majority  of  whom  shall  determine  the  validity  of  the  ballots, 
and  that  ballots  rejected  as  void  and  those  protested  as  marked  for 
Identification  shall  be  Inclosed  in  a  separate  sealed  package.  Section 
87.  formerly  aecticm  61,  as  amended  by  Laws  1909,  c.  240,  S  23,  renombered 
and  am^ed  by  Laws  1911,  c.  891,  i  48,  and  ammded  by  Laws  191S,  c 
678,  S  10,  provides  that  the  result  ot  such  canvass  shall  be  certified  In 
writing  by  the  inspectors  and  the  original  statements  filed  with  the 
custodian  of  primary  records.    Section  88,  renumbered  and  amended  by 
Laws  1911,  c.  891,  §  49,  and  Laws  1913,  c  820,  S  40,  provides  that  after 
the  canvass  all  the  ballots  other  than  the  protested  and  void  ballots 
shall  be  sealed  In  the  ballot  boxes  and  returned  to  the  officer  from  whom 
they  were  received,  subject  to  production  upon  order  of  court  after  not 
less  than  30  days  after  the  election,  and  that  In  a  contest  any  candidate 
shall  be  entitled  to  an  examination  at  any  primary  ballots.   Section  89. 
added  by  Laws  1911,  c.  891,  S  60,  as  amended  by  Laws  1913,  c  820,  |  41, 
and  Laws  1914,  c.  244,  S  10,  requires  the  custodian  of  jprlmary  records  to 
canvass  the  statement  of  the  result  and  deUvor  a  eertiflcate  of  election  to 
the  successful  candidate.   Held  on  a  contest  of  an  election  as  member 
of  a  state  party  committee,  that  an  order  requiring  the  custodians  to  pro- 
duce all  ballots  for  re-examlnatlon  and  recanvass  in  tiie  presence  of  the 
contestant  and  the  contestee,  the  cnstodlan,  and       election  inspectors 
was  within  the  power  of  the  court 

[Ed.  Note.— For  other  cases,  see  Blectlona,  Cent  Dig.  |  186;  Dea  Die 
«g=»l54.] 

2,  Elections  <3=5l54 — Pbihabt  Euictions— ^Review — Scope. 

In  such  case,  the  review  being  summary  and  special,  and  where  the 
action  of  each  board  of  election  officers  contributed  to  the  Incorrect  re- 
sult and  might  practicably  be  reviewed  in  one  proceeding,  there  was  no 
objection  to  sudi  course,  except  of  a  proceeding  against  tbB  officers  ct 
each  district  separately. 

[Ed.  Note.— For  other  cases,  see  Elections,  Cent  Dig.  {  136;  Dea  Dig. 
«»154.1 

Merrell,  J.,  dissenting. 

Appeal  from  Special  Term,  Erie  County. 

Application  of  William  Tenjost  to  review  the  action  of  inspectors  of 
primary  election,  etc.,  in  the  city  of  Buffalo.  From  an  order,  as  modi- 
fied, requiring  the  custodians  of  ballots  to  produce  them  for  re- 
examination and  recanvass,  Valentine  A.  Truszkowsld  appeals.  Af- 
firmed. 


See,  also,  169  App.  Div.  300.  154  N.  Y.  Supp.  708. 
Argued  before  KRUSE,  P.  J.»  and  FOOTE.  LAMBERT,  and  MER- 
RELL, JJ. 
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Gibbons  &  Pottle,  of  Buffalo,  for  appellant 

£.  W.  Mclntyre  and  Cairleton  H.  White,  both  of  Buffalo,  for  re- 
spondents. 

KRUSE,  P.  J.  Valentine  A.  Truszkowski,  the  appellant,  and  Wil- 
liam Tenjost,  respondent,  were  rival  candidates  for  member  of  the 
R^ublican  state  committee  in  the  Sixth  assembly  district  of  Erie 
county,  at  the  dection  held  in  &e  fall  of  1914.  According  to  .the  votes 
as  canvassed  by  the  board  of  elections,  based  upon  the  returns  made 
by  inspectors  of  election  of  the  several  election  districts,  it  appeared 
that  Truszkowski  had  been  elected.  Tenjost  challenged  the  correctness 
of  the  result,  and  upon  his  application  an  order  was  made  on  the  12th 
day  of  October,  1914,  at  the  Erie  Special  Term,  to  review  the  elec- 
tion. The  order  required  the  board  of  elections  to  produce  before  the 
court  all  of  the  bsdlots  cast  in  each  of  the  election  districts  of  the 
assembly  district,  for  examination  Tenjost  or  his  authorized  agents, 
and  to  show  cause  why  Tenjost  should  not  be  declared  elected.  The 
order  provided  for  its  service  upon  the  members  of  the  board  of 
elections,  the  custodians  of  the  primary  records,  and  also  upon  Trusz- 
kowski; but  the  inspectors  of  dection  of  the  several  election  districts 
were  not  served  or  made  parties  to  the  proceeding.  The  ballot  boxes 
were  produced  in  court  and  opened  and  the  ballots  recanvassed  by  the 
Presiding  Judge.  Snne  of  the  iKiIlots  which  had  been  rejected  by  the 
inspectors  of  .dection  were  counted,  and  others  which  had  been  counted 
by  them  rejected.  Upon  such  recanvass,  it  was  determined  that  Ten- 
jost had  been  elected,  and  the  certificate  whidi  had  been  issued  by 
the  board  of  elections  to  .Tniszkowsld  wais  cancded,  and  the  cus- 
todians of  the  primary  records  were  directed  to  issue  a  certificate  of 
election  to  Tenjost  From  that  order  an  appeal  was  taken  by  Trusz- 
kowski, and  upon  such  appeal  this  court  held  that  the  statute  did  not 
authorize  such  recount  and  a  declaration  of  a  different  result,  based 
thereon,  in  a  proceeding  against  the  custodians  of  the  primary  rec- 
ords alone,  and  reversed  the  order.  In  re  Tenjost,  169  App.  Div.  300, 
154  N.  Y.  Supp.  708. 

Thereupon  this  procecdii^  was  commenced.  An  order  to  show  cause 
was  made  on  September  7,  1915,  upon  the  petition  of  Tenjost,  re- 
turnable at  the  Erie  Spedal  Term.  After  a  hearing,  and  on  the  12th 
day  of  September,  1915,  the  order  under  review  was  made.  This 
proceeding  is  like  the  former,  save  that  the  inspectors  of  dection  are 
made  parties  and  directed  to  appear,  as  well  as  the  custodians  of  the 
primary  records.  The  order  requires  the  custodians  to  again  produce 
all  ballots  for  examination  and  recanvass,  provides  that  Truszkowski 
and  Tenjost  may  be  present  in  person  and  by  counsel,  that  the  exam- 
ination shall  be  made  in  the  presence  of  the  custodians  of  the  primary 
records  or  by  some  employe  of  their  department  designated  by  them, 
and  that  the  election  inspectors  may  likewise  be  present  in  person  or 
by  counsel.  Proceedings  under  the  order  have  been  stayed.  Trusz- 
kowski appeals.  Upon  the  hearing  at  the  Spedal  Term  he  objected 
to  the  proceedii^,  and  moved  to  dismiss  the  petition,  upon  the  grounds : 
(1)  Of  the  insufficiency  of  the  petition  to  state  facts  to  authorize  the 
1C7N.T.&— 84 
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relief  prayed  for,  contending  that  many  of  the  facts  recited  in  the 
petition  to  be  stated  upon  knowledge  of  the  petitioner  are  such  that 
it  is  impossible  for  him  to  have  had  such  knowledge ;  (2)  that  many 
proceedings  have  been  improperly  united,  and  that  the  proper  prac- 
tice requires  a  proceeding  against  the  officers  of  each  district  s^a- 
rately,  instead  of  one  proceeding  against  all  of  the  officers  of  the 
several  districts. 

1.  The  affidavits  in  opposition  to  the  order  tend  to  show  that  the 
ballot  boxes  have  not  been  kept  locked  and  the  ballots  preserved  as 
they  should  have  been.  I  am  of  the  opinion,  however,  that  the  affi- 
davits are  not  so  conclusive  upon  that  point  as  to  require  a  reversal 
of  the  order  upon  that  ground.  Hiat  question  can  better  be  deter- 
mined upon  the  hearing  before  the  Specud  Term. 

[1]  2.  As  to  the  power  of  the  court  to  make  the  order,  the  statute 
seems  to  be  ample.  It  provides  f(H*  a  summary  review  of  the  election 
of  members  to  any  party  cwnmittee  before  the  Supreme  Court  or  a 
justice  thereof.  Election  Law  (Laws  of  1909,  c.  22;  Consolidated 
Laws,  c.  17).  That  review  includes  the  action  of  any  inspector  of 
primary  elections  and  of  any  custodian  of  primary  records  in  can- 
vassing and  certifying  the  result  of  the  election.    Section  56,  added 


by  Laws  of  1911,  c.  891,  §  29,  and  amended  by  Laws  of  1913,  c.  820. 


The  act  provides  for  canvassing  the  votes  by  the  primary  inspectors. 
All  questions  touching  the  validity  of  the  ballots  or  their  conftMtnity 
with  the  provisions  of  the  act  are  to  be  determined  by  a  majority  vote 
of  the  inspectors.  All  ballots  rejected  as  void  and  all  ballots  protested 
as  marked  for  identification  are  to  be  inclosed  in  a  separate  sealed 
package.  Section  85,  formerly  section  60,  renumbered  and  amended 
by  Laws  of  1911,  c.  891,  §  46,  amended  by  Laws  of  1913,  c.  820,  §  38. 

The  result  of  such  canvass  is  to  be  certified  in  writii^  the  in- 
spectors and  the  original  statements  filed  with  the  custodian  of  primary 
records.  Section  87,  formerly  section  61,  as  amended  Ijy  Laws  of 
1909,  c.  240,  §  23,  renumbered  and  amended  by  Laws  of  1911,  c  891, 
§  48,  and  amended  by  Laws  of  1915,  c.  678,  §  10. 

After  the  close  of  the  canvass  all  the  ballots  except  the  protested, 
void,  and  whcdly  blank  ballots  are  to  be  tied  together,  labeled,  and 
replaced  in  the  ballot  boxes,  locked  and  sealed,  ami  together  widi  the 
boxes  containing  the  stubs  returned  to  the  c^cer  from  whom  they 
were  received,  who  is  required  to  keep  the  same  safely,  subject  how- 
ever, to  be  produced  upon  order  of  any  court  of  record  or  judge 
thereof,  for  not  less  than  30  days  after  such  primary  electicm,  or  un- 
til all  suits  or  proceedings  before  any  court  or  judge  touching  the  same 
shall  have  been  finally  determined,  when  the  ballots  and  stubs  shall  be 
removed  and  without  examination  destroyed. 

"In  the  case  of  a  contested  nomination  for  office  or  a  contested  election  to 
a  party  position  any  candidate  shall  be  entitled  as  of  right  to  an  ezamlnatlui 
In  person  or  by  authorized  agents  of  any  primary  ballots  uiK>n  which  his  name 
lawfully  appeared  as  that  of  a  candidate ;  but  the  court  shall  prescribe  sncti 
conditions,  as  of  notice  to  other  candidates  or  otherwise,  as  it  shall  deem  to 
be  necessary  and  proper.  The  custodian  of  primary  records  shall  preaerre  iot 
at  least  two  years  all  books,  records,  petitions,  objections,  certificates  and 
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papers  filed  wltb  him  nnder  any  proTlslon  ot  law  for  a  period  of  at  least  two 
years,  at  the  expiration  of  which  time  all  such  books,  records,  petitions,  ob- 
jections, certificates  aud  papers  may  be  destroyed  by  sach  costodian."  Section 
88,  renumbered  and  amended  by  Laws  of  lOllt  c  £81,  {  49,  amended  by  Laws 
of  1913,  c  820,  i  40. 

The  custodian  of  primary  records  is  required  to  canvass  the  state- 
ments of  the  result,  and  in  a  case  like  this  he  is  required  to  deliver  to 
the  successful  candidate  a  certificate  of  his  election.  In  certain  other 
cases  he  must  certify  the  result  of  his  canvass  to  the  secretary  of 
state  for  the  canvass  to  be  made  by  the  latter.  Section  89,  added  by 
Laws  of  1911,  c.  891,  §  SO,  and  amended  by  Laws  of  1913.  c.  820,  § 
41>  and  Laws  of  1914,  c.  244,  §  10. 

The  respondent  claims  that  mistakes  were  made  against  him  in  can- 
vassing the  votes  in  every  election  district  and  by  every  board  of  elec- 
tbn  officers  having  to  do  with  the  canvass.  While  that  is  not  very 
satisfactorily  shown,  I  think  enough  appears  to  ujdiold  this  prelim- 
inary order. 

[2]  3.  As  to  the  question  of  reviewing  the  action  of  all  of  the  elec- 
tion officers,  in  one  proceeding,  it  is  to  be  observed  that  this  is  not  an 
ordinary  action.  It  is  summary  and  special,  and  where,  as  is  here 
churned,  the  action  of  each  board  of  election  officers  ccmtributed  to 
the  incorrect  result,  and  it  is  practicable  to  review  the  matter  in  one 
proceeding,  I  can  see  no  objection  to  that  course.  The  votes  of  but 
one  board  of  elections  district  are  involved.  I  think  the  order  ap- 
pealed fromf  should  be  affirmed. 

Order  affirmed,  with  $10  costs  and  disbursements  to  respcmdent 
against  appellant. 

FOOTE  and  LAMBERT,  JJ.,  concur. 

MERRELL,  J.  I  dissent.  To  authorize  the  granting  of  an  order 
to  examine  the  ballot  boxes  and  tiieir  ccmtents,  compliance  with  the 
statute  relative  to  their  custody  and  preservaticm  immediately  f  ollowii^ 
the  close  of  the  canvass  of  the  votes  should  be  shown.  Not  only  do 
tiie  moving  papers  fail  in  this  respect,  but  an  entire  disregard  of  the 
statute  appears  to  have  occurred.  Section  88  of  the  Election  Law 
provides  that,  after  the  close  of  the  canvass  of  the  votes  at  an  official 
primary  Section,  the  ballots  cast  shall  be  replaced  in  the  ballot  boxes 
from  which  they  were  respectively  taken,  and  such  boxes  shall  then 
be  securely  locked  and  sealed,  and  returned  to  the  officer  from  whom 
they  were  received,  to  be  by  him  safely  kept  awaiting  a  judicial  ex- 
amiiiati(»i  tiiereof  ior  30  dap  and  until  the  fin^  determination  of 
any  suit  or  proceeding  touchmg  the  same. 

It  conclusively  appears  by  the  affidavits  read  in  opposition  to  this 
application  that  the  ballot  boxes  were  not  sealed  and  locked  as  re- 
quired by  law.  In  fact,  no  seals  appear  to  have  been  placed  thereon 
that  would  prevent  the  boxes  being  opened  at  any  time.  In  some  in- 
stances the  keys  to  the  boxes  were  left  in  the  locks,  and  in  view  of 
the  fact  that  there  were  but  two  different  styles  of  keys  in  use  by 
which  these  boxes  might  be  opened  it  is  evident  that  carelessness  in 
this  regard  was  of  considerable  importance.   Following  the  canvass 
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of  the  ballots,  the  boxes  did  not  remain  in  the  custody  of  any  proper 
official  pending  tiieir  removal  to  the  officer  from  whom  they  were 
received,  but  were  left  unguarded  in  the  polling  places  until  they  were 
removed  the  same  night  and  the  day  following  by  employes  of  Keller 
Bros.,  cartmen,  employed  for  such  purpose.  Said  employes  of  the 
carting  concern  held  master  keys  to  all  the  voting  places  and  had  no 
official  standing.  During  the  removal  of  the  boxes  they  were  accom- 
panied by  no  official.  l%at  the  statute  was  disregardecf  in  the  respect 
mentioned  appears  ccwidusively  by  the  affidavits  of  Frank  Gibbons, 
Percy  S.  Lansdowne,  Roscoe  R.  Mitchell,  John  T.  Ryan,  Paul  J. 
Batt,  William  J.  Beyer,  and  Frank  J.  Schmidt,  read  in  opposition  to 
this  application,  and  the  allegations  of  irregularities  contained  in  said 
affidavits  are  practically  undisputed  by  the  moving  papers. 

Under  such  circumstances,  I  do  not  think  the  applicant  has  laid  a 
prefer  f oundati<»i  to  obtain  the  order  appealed  frcm,  and  tiie  same 
should  be  reversed. 


BUTLEB  T.  BBOADWAT  SAYINOS  INSTITDTIOM  OF  OE^  OF  NBW 


(Supreme  Court,  Ajqiellate  DiTld<Hi,  SecMmd  Department  Febmary  28, 19161) 

Banks  and  BANKxna  ^»301 — Savutos  Banks— Payioeztt  of  I>bait, 

A  by-law  o£  a  saTings  bank  that  the  bank  shall  be  opea  tor  business 
dally  from  10  a.  m.  to  3  p.  m.  does  not  raider  Illegal  tiie  payment  ot  a 
draft  without  the  fixed  hours. 

[Bd.  Mote.*— BW  other  cases,  see  Banks  and  Banking,  Gent.  Dig.  {i  1161^ 
1162-1164. 116ft-1168,  U72-1176;  Dec;  Dig.  «S3801.] 

Submission  of  controversy  on  an  agreed  statement  of  facts  by  Au- 
gusta Butler  against  the  Broadway  Savings  Institution  of  the  City  of 
New  York.  Judgment  directed  for  defendant 

Argued  before  JENKS.  P.  J.,  and  THOMAS.  STAPLETON, 
MILLS  and  RICH,  JJ. 

Louis  W.  Dinkelspiel,  of  New  York  City  (R.  M.  S.  Putnam,  of 
New  York  City,  with  him  on  the  brief),  for  plaintiff. 
Richard  Kelly,  of  New  York  City,  for  defendant 

PER  CURIAM.  The  plaintiff,  through  one  Gibbs,  was  induced  to 
buy  mining  stock  of  Pratt,  the  president  of  a  mining  company.  It  was 
represented  to  her  that  the  stock  was  worth  more  than  she  was  pay- 
ing for  it  and  that  it  would  pay  dividends  within  four  months.  In 
payment  of  the  stdck  she  gave  Pratt  a  draft  on  her  savings  bank,  tbe 
defendant  herein.  It  was  her  custom  to  draw  drafts  on  her  account 
with  the  defendant  in  payment  of  her  obligations,  and  for  that  pur- 
pose she  left  her  passbook  at  defendant's  <^ce.  Pratt  presented  the 
draft  for  payment  at  the  bank  at  9 :30  on  the  morning  following  the 
sale  of  the  stock.  The  bank  honored  the  draft,  and,  as  was  its  cus- 
tom,  entered  the  amount  in  plaintiff's  passbook.  Plaintiff,  meantime 
repenting  of  her  bargain,  went  to  the  bank  on  the  same  morning  for 
the  purpose  of  intercepting  payment.  When  she  arrived  tiiere,  at 
9 :40,  she  was  informed  the  draft  had  been  paid. 
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The  bank  was  accustomed  td  open  at  9  a.  m.  and  to  pay  simflar 
drafts  before  10  a.  m.,  although  it  had  a  by-law  which  provided  that 
"the  bank  shall  be  open  for  business  daily  from  10  o'clock  a.  m.  to 
3  o'clock  p.  m."  The  plaintiff  did  not  know  of  the  bank's  custom  to 
open  at  9  o'clock.  She  relies  upon  the  by-law,  and  claims  that  the 
act  of  the  bank  in  paying  the  draft  before  10  o'clock  was  illegal.  The 
parties  have  submitted  the  question  in  controversy  for  the  purpose 
of  determining  their  respective  rights. 

The  bank  claims  that  the  payment  was  valid.  If  that  contention 
is  sound,  this  controversy  is  settled  in  its  favor.  We  have  not  been 
supplied  with  a  precedent,  and  we  have  been  unable  to  find  one.  The 
rule  quoted  does  not  expressly  prohibit  the  payment  of  a  draft  without 
the  fixed  hours.  The  rule  is  merely  a  regulation  for  the  convenience 
of  the  bank.  There  is  no  evidence  that  in  its  terms  it  was  designed 
to  afford  special  protection  to  the  depositors. 

Judgment  directed  for  the  defendant,  with  costs. 


OBMSBT  T.  BELL,  License  Gom'r. 

(Supreme  Court,  Appellate  DlTlslon,  Second  Department.  February  11, 1916.) 

L  UANDAinrs  4=»87 — Subjects  of  Relief — ^Discbbtionabt  Poweb. 

The  power  of  the  commlsslcmer  of  licenses  of  New  York  City  la  dis- 
cretionary, and  as  a  role  beyond  the  reach  of  mandamus,  unless  his 
action  Is  arbitrary,  tyrannical,  unreasonable,  or  baaed  on  false  Infonaa- 

tlon. 

[Ed.  Note.— For  other  cases,  see  Mandamus,  Cent.  Dig.  S§  188-194; 
Dec.  Dig.  ^87.1 

2.  Theaters  and  Shows  .«=»3 — Right  of  Applicant — OoNFLicxiNa  Permit. 

The  action  of  the  commissioner  of  licenses  of  New  York  City  In  refusing 
a  license  for  a  moving  picture  theater  merely  because  another  party  used 
adjacent  land  for  a  dyehouse  which  could  not  be  permitted  In  any  build- 
ing within  50  feet  of  the  nearest  wall  of  any  building  occupied  as  a  school, 
theater,  place  of  public  amusement,  etc.,  was  improper  and  unreastmable, 
since  the  adjacent  occupant  held  the  premises  and  his  permit  subject  to 
the  risk  of  a  subsequent  legitimate  use  of  the  premises  soof^  to  be  used 
OS  a  theater. 

[Ed.  Note.— For  other  cases,  see  Theaters  and  Shows^  Gent  Dig.  |  S ; 
Dec.  Dig.  ^=»3.] 

3.  Mandauus  «=3l76-— Bioht  or  Pbtitionib— Coabaotbb  or  Beluet. 

Petitioner  for  mandamus  to  compel  the  commissioner  of  licenses  of  New 
York  City  to  issue  to  him  a  license  for  a  moving  picture  theater  was  not 
entitled  to  a  peremptory  writ  that  the  license  should  issue,  but  to  a  writ 
requiring  the  c(Mnmlssloner  to  pass  upon  the  application  for  the  license, 
regardless  of  the  circumstance  that  there  was  a  dyehouse  on  land  adjacent 
to  petitioner's,  which  Incidentally  stored  Inflammables,  while  a  permit 
cannot  be  issued  for  any  building  in  which  the  compartment  for  Inflam- 
mable oil  is  within  50  feet  of  the  nearest  wall  of  any  theater. 

[Ed.  Note. — For  other  eases,  see  Mandamus,  Cent  Dig.  H  302-394; 
Dec;  Dig.  0S1176.] 

Appeal  from  Special  Term,  Kings  County. 

Application  for  mandamus  by  Frank  G.  Ormsby  against  George  H. 
Bell,  as  Commissioner  of  Licenses  of  the  City  of  New  York.  From  an 
order  granting  petitioner's  motion  for  a  peremptory  writ,  respondent 
app«d$.   Order  modified. 
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Argued  before  JENKS.  P.  J.,  and  THOMAS.  CARR,  MILLS,  and 

RICH,  JJ. 

Frank  Julian  Price,  of  Brooklyn  (Thomas  F.  M^ner,  of  Brooklyn, 
on  the  brief),  for  appellant. 
Arleigh  Pelham,  of  New  York  C^ty,  for  respondent 

JENKS,  P.  J.  [1,  2]  I  recognize  the  authority  of  People  ex  tel. 
Worth  V.  Grant,  58  Hun,  455,  12  N.  Y.  Supp.  879,  of  Matter  of  Ann- 
strong  V.  Murphy,  65  App.  Div.  123,  72  N.  Y.  Supp.  473,  and  of 
People  ex  rel.  Schwab  v.  Grant,  126  N.  Y.  473,  27  N.  E.  964,  to  the 
effect  that  the  power  of  the  commissioner  of  licenses  was  discretionary, 
and,  as  a  rule,  beyond  the  reach  of  mandamus.  But  I  think  that  the 
limitation  of  that  rule  as  stated  in  People  ex  rel.  Rota  v.  Baker,  13^ 
App.  Div.  7,  120  N.  Y.  Supp.  161,  and  People  ex  rel.  Lodes  v.  De- 
partment of  Health,  189  N.  Y.  187-194,  82  N.  E.  187,  13  L.  R.  A. 
(N.  S.)  894,  applies,  in  that  the  express  ground  avowed  by  the  com- 
missioner for  the  refusal  of  the  license  was  "unreasonable."  Altiioug^i 
the  occupation  of  the  relator  is  inherently  subject  to  the  police  power, 
and  license  therefor  is  prerequisite,  the  ground  of  the  refusal  in  no 
way  relates  to  that  occupation,  but  rests  only  upon  the  exterior  cir- 
cumstance that  a  third  party  has  been  and  now  is  in  use  of  the  land 
adjacent  for  a  business  that  requires  a  permit  which  cannot  be  issued 
for  any  building  in  which  the  compartment  for  volatile  inflammable 
oil  is  within  50  feet  of  the  nearest  wall  of  any  building  occupied  as 
a  school,  hospital,  theater,  or  other  place  of  public  amusement  or 
assembly.  When  the  third  person  secured  such  permit,  the  land  now 
occupied  by  the  motion  picture  theater  was  vacant,  and  he  incurred 
the  risk  of  a  subsequent  legitimate  use  of  such  vacant  lands  by  the 
owner  and  the  consequence  thereof.  He  had  no  legal  assurance  that 
such  use  would  be  limited  so  that  his  own  occupation  would  not  offend 
the  ordinance.  And  he  cannot  now  invoke  tfie  permit  to  that  end. 
For  thereby  he  would  deprive  the  owner  of  his  full  property  rights. 
See  Buffalo  v.  Chadeayne,  7  N.  Y.  Supp.  501,  and  cases  cited,  affinned 
134  N.  Y.  163,  31  N.  E.  443.  The  city  is  not  seeking  to  exercise  the 
police  power  with  direct  reference  to  the  occupation  of  tlie  relator, 
but  denies  a  permit  to  him  lest  his  neighbor's  occupation  offend  the 
law  in  a  feature  limited  to  that  occupation.  While  the  case  is  a  hard 
one  so  far  as  the  third  party  is  concerned,  this  affords  no  reason  why 
the  relator  should  be  deprived  of  a  legitimate  use  of  his  own  land. 
I  deal  now  simply  willi  the  question  of  the  right  of  the  relator  to 
mandamus. 

[3]  I  think,  however,  that  the  Special  Term  erred  in  granting  a  per- 
emptory writ  that  the  license  should  issue,  and  that  the  order  should 
be  modified,  so  as  to  require  the  commissioner  of  licenses  to  pass  upon 
the  application  for  the  license  without  regard  to  the  circumstance  tiiat 
there  was  a  dyehouse  or  dyeing  establishment  on  the  adjacent  land 
which,  as  incident  to  the  business,  involved  the  storage  of  inflammables. 
French  v.  Jones,  191  Mass.  522,  78  N.  E.  118,  7  L.  R.  A.  (N.  S.)  525. 

Order  modified,  without  costs,  in  accordance  with  opini<m  by 
JENKS,  P.  J.  THOMAS  and  CARR,  JJ.,  concur.  MILLS  and 
RICH,  JJ.,  vote  to  afiirm.  Settle  order  before  the  Presiding  Justice. 
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PEOPLE  V.  CHAMBERLAIN. 

(Oneida  County  Court   December,  1916.) 

X.  Gauv  ^=»9 — Uniawfui,  HunnKO — Iitfobuation — Suiticieivot. 

Though  Conseri'atioD  Law  (Consol.  Laws,  c.  fS)  S  176,  as  added  by 
Laws  1912,  c.  318,  and  amended  by  Laws  1913,  c.  608,  does  not  expressly 
prohibit  "banting  rabbits  with  a  feFret,"*  an  information  filed  in  a  Coart  oC 
Special  Sessions,  charging  that  defendant  did  unlawfally  "hunt  rabbits 
with  a  ferret,  *  •  •  In  violation  of  section  176  ot  the  Conservation 
Law,"  was,  snffldeut  to  charge  an  offense,  In  view  of  the  provision  of 
such  section  that  '^o  person  shall  hunt  quadrupeds  protected  by  law,  or 
have  the  same  In  possession  except  as  permitted  by  this  article,"  and 
that  "any  person  doing  any  act  prohibited  by  tbls  article  •  •  «  shall 
be  deemed  to  have  violated  this  section,"  and  of  the  fact  that  section  106, 
as  added  by  Laws  1912,  c.  318,  and  amended  by  Laws  1913,  c  SOS,  express- 
ly prohibiting  the  hnnttng  of  rabbits  with  a  fOrret,  Is  contained  In  audi 
article^ 

[Bd.  Note.— For  othw  cases,  see  Game^  Cent  Dig.  i  9;  Dec.  Dig.  «3>9.1 

2.  IirnicnuERT  ano  Infobuatioh  ^bIII— tTm-AWTTii.  Htthtzhg — ^Negatitivo 

EXCXFTI0K& 

An  Information  filed  In  Justice  Court,  charging  defendant  with  hunting 
rabbits  with  a  ferret.  In  violation  of  Conservation  Law,  i  176,  need  not 
allege  that  the  crime  was  committed  la  a  county  not  excepted  by  section 
196,  or  that  the  defendant  was  the  owner,  or  had  permission  from  the 
owner,  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Indictment  and  Information,  Cent  Dig. 
SS  295-298;  Dec.  Dig.  «='lll.] 

3.  Cam  IN  AX  Law  €=>1111 — ^Appeal — Maoistbate's  Retubn — VEBrrr — Sen- 

TBNCT. 

Where,  on  appeal  from  a  ctrnvlction  of  unlawfully  hunting  rabbits  with 
a  f«Tet,  in  violation  of  Conservation  Law,  {  176,  defendant's  contention 
that  in  passing  sentence  the  magistrate  at  sp^lal  sessions  was  confused  as 
to  the  nature  of  the  action,  and  applied  a  civil  penalty.  Instead  (tf  a 
criminal  penalty,  is  refuted  by  the  magistrate's  return,  the  County  Court 
will  accept  the  return  as  correct 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  |i  2891-2886; 
Dec.  Dig.  <fc»llll.] 

4.  Game  ^»9 — Unlawful  Hunting — Sentence — Validitt. 

Under  Conservation  Law,  {  182,  as  added  by  Laws  1912,  e.  318,  and 
amended  by  Laws  1913,  c.  B08,  making  any  violation  of  part  S,  which  in- 
cludes section  176,  a  misdemeanor,  and  section  208,  as  added  by  Laws  1912, 
c.  ZiS,  and  amended  by  Laws  1918,  c  506,  making  a  violation  of  section 
196  a  misdemeanor,  and  section  82,  as  added  by  Laws  1912,  c.  444,  and 
amended  by  Laws  1914,  c.  92,  providing  that  a  person  convicted  of  a  mis- 
demeanor shall  be  fined  not  less  than  $10  nor  more  than  $100,  with  an 
alternative  of  one  day's  Imprisonment  for  every  dollar,  a  sentence  that  de- 
fendant pay  a  fine  ct  $85,  or  stand  committed  nntU  paid,  not  exceeding 
85  days,  following  defendants  convlctloo  o£  bunting  rabbits  .with  a  ferret, 
was  leipd. 

[Bd.  Nota— Fk  other  cases,  see  Game^  Cent  Dig.  i  9;  Dec  Dig.  «s>9.] 


6.  Cbiuinaz.  ZiAW  4=»1000— OEvnncATB  or  CoiiTnTnoN— CoNioEuirr  to 
JTirnoifBifT— Snraucox  Iufosbd. 

A  certificate  of  conviction  was  not  obJectUmatfle,  as  not  conforming  to 
the  Judgmoit  thoogb  it  stated  that  defendant  wad  sentenced  to  "86  days 
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or  pay  a  fine  ot  fSS,"  and  fba  Jndgmoit  menUoned  the  fine  be^n  Its 
alternative. 

[Ed.  Note. — Tor  other  casea,  see  Criminal  Law,  CaaL  Dig.  H  2SO0-2SB2, 
2S62 ;  Dee.  Dig.  «a»10(K>.] 

6.  GBunNAi.  Law  «s»1186— Appbal— Goiouthbnt— Tkchitzoax.  Dkrots. 

In  Tlew  of  Code  Gr.  Proc.  764,  providing  that  the  appellate  court  shall 
give  Judgment  without  regard  to  technical  errors  or  nonprejudicial  defects, 
the  fact  that  the  commitment  stated  merely  that  defendant  was  con- 
victed of  "violation  of  section  176  of  the  Conservation  Law."  without 
stating  that  he  was  convicted  of  hunting  rabUts  with  a  ferret  giving  the 
time  aud  place,  did  not  require  a  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  D%.  |i  ^216-8219, 
8221,  3230;  Dea  Dig.  «=>1186.] 

7.  Game  ^=>Q — Unlawful  HnHTino«-SunioiBiTOT  of  EvmBNcn. 

Evidence  held  to  sustain  a  ccmvlctlon  of  hunting  rabbits  with  a  ferret, 
In  violation  of  the  Conservation  Law,  g  176. 

[Ed.  Note. — For  other  cases,  see  Game,  Cent.  Dig.  1  9;  Dec  Dig.  ^9.1 

8.  Game  «=>9 — Unlawful  HtiNTiNG — Excessive  PuNisHicsnr. 

That  the  fine  Imposed  by  a  Court  of  Special  Sessions  on  conviction  of 
defendant  of  hunting  rabbits  with  a  ferret  was  larger  than  Is  ordinarily 
imposed  In  like  cases  did  not  authorize  the  County  Court  to  interfere  on 
appeal,  where  It  did  cot  appear  that  the  magistrate  was  prejudiced 
against  defendant,  and  the  fine  Imposed  was  within  the  statutory  limit. 

lEA.  Note.— For  other  cases,  see  Game,  Cent  Dig.  i  9;  Dec.  IMg. 

Appeal  from  Court  of  Special  Sessions. 

John  Chamberlain  was  convicted  of  violating  the  game  laws  by  a 
Court  of  Special  Sessions  of  the  town  of  Whitestown,  and  appeals. 
Affirmed. 

J.  A.  Goldstone,  of  Utica,  for  appellant 

W.  R.  Lee,  Asst.  Dist.  Atty.,  of  Utica,  for  the  People. 

HAZARD,  J.  Appellant  assigns  seven  different  points  which  he 
alleges  constitute  error  in  his  conviction.  Most  of  them  are  highly 
technical  in  their  character,  but  it  is  urged  with  earnestness  that 
the  alleged  irregularities  are  of  such  importance  that  the  juc^ment  oi 
conviction  cannot  stand.  Section  764  of  the  Code  of  Criminal  Pro- 
cedure provides  that  the  court  after  hearing  the  appeal — 

"must  give  Judgment  without  regard  to  technical  errors  or  defects  wblcb  bave 
not  prejudiced  the  substantial  rights  of  the  defendant." 

Courts  of  Special  Sessions  are  commonly  conducted  by  magistrates 
not  versed  in  the  law,  and  tiieir  proceedings  and  processes  are  often 
crude  in  form,  and  this  case  at  bar  forms  no  exception  to  the  general 
rule.  I  apprehend  that  it  is  the  true  intention  of  the  law  that  in  re- 
viewing proceedings  in  those  courts  the  appellate  court  should  look 
beyond  the  mere  form,  and  to  the  substance,  and  endeavor  without  un- 
due reference  to  highly  technical  rules  to  ascertain  whether  or  not 
substantial  justice  was  done.  Keeping  this  rule  in  mind,  we  come  to 
a  consideration  of  the  alleged  errors  of  the  court  below.  Practically 
every  step  and  every  process  is  attacked. 

[1]  The  first  objection  is  aimed  at  the  information  which,  it  is 
clamied,  did  not  all^  facts  sufficient  to  constitute  an  offense. 
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C(nnidainant  alleges  that  on  the  30th  day  of  January,  1915,  at  a  speci- 
fied place  within  this  county,  defendant  did  unlawfully,  etc. — 

"hunt  rabbits  with  a  ferret,  was  banting  with  a  ferret  on  Charles  Brown's 
premises,  to  the  best  of  my  knowledge  and  belief  contrary  to  and  in  vlolattoa 

of  section  176  of  the  Conservation  Law." 

The  alleged  trouble  in  connection  with  this  allegation  is  found  in 
the  fact  that  "hunting  rabbits  with  a  ferret"  is  not  specified  and  in 
terms  mentioned  in  section  176  of  the  Conservation  Law.  It  is  men- 
tioned and  prohibited  m  and  by  section  196  of  the  Conservation  Law, 
and  therefore  the  point  was  raised  before  and  at  the  trial  and  upon 
the  appeal  that  the  information  "docs  not  state  a  crime."  At  first 
glance  this  objection  seems  serious,  but  a  careful  reading  and  consid- 
eration of  section  176  I  think  will  obviate  the  trouble.  The  section 
in  question  is  one  of  the  several  sections  included  in  part  3  of  article 
5  of  the  Conservation  Law.  Article  5  comprises  what  was  formerly 
the  Fish  and  Game  Law  (Consot  Laws,  c.  19).  Section  176  deals 
broadly  and  generally  with  the  subject  of  "taking,  limit,  possession, 
sale  and  transportation  of  fish  and  game."  It  is  what  is  sometimes 
referred  to  as  a  "blanket"  statute.  Stripped  of  words  which  do  not 
have  any  bearing  upon  the  present  case,  the  section  would  read  as  fol- 
lows : 

"No  person  shall  at  any  time  of  the  year,  pursue,  take,  wound  or  kill,  in 
any  manner,  •  •  •  quadrupeds  •  •  •  protected  by  law,  •  •  •  or 
have  the  same  in  possession  except  as  permitted  by  this  article.  Any  person 
doing  any  act  prohibited  b»  this  artUfle  with  reference  to  such  qaadrnpeds 
shall  be  deemed  to  have  violated  thU  teetion.*' 

It  will  be  obesrved  that  to  take  any  quadruped  "except  as  permitted 
by  this  article"  is  a  violation  "of  this  section."  It  must  be  noted  that 
the  words  "except  as  permitted  by  this  article,"  which  occur  twice  in 
the  sectiMi,  refer,  not  to  that  section,  but  "this  article,"  and  that  any 
act  in  violation  of  "this  article"  is  deemed  a  violation  "of  this  section." 
The  article  in  question,  as  above  pointed  out,  is  article  5  of  the  Con- 
servation Law,  comprising  the  entire  Fish  and  Game  Law.  I  think 
this  analysis  of  the  section  in  question  brii^s  us  legitimately  to  the 
conclusion  that  the  informaticm  was  properly  drawn,  and  that  no  con- 
fusion or  error  or  failure  to  point  out  the  particular  crime  occurred 
therein.  Of  course,  it  would  doubtless  be  true  that  a  mere  allegation 
of  a  violation  of  section  176  would  be  insufficient,  because  it  might 
include  any  act  prohibited  in  the  whole  article,  viz.,  in  the  entire  Fish 
and  Game  Law;  but  the  information  in  this  case  pointed  out  with 
accuracy  the  particular  crime  charged,  viz.,  "hunting  rabbits  with  a 
ferret,"  with  the  particular  date  and  place  added.  I  therefore  reach 
the  conclusion  that  the  justice,  in  overruling  the  objection  made  by 
defendant  at  the  outset  of  the  trial,  was  correct. 

[2]  The  second  assignment  of  error  is  that  the  information  in  this 
case  was  further  defective,  in  that  it  failed  to  plead  that  the  alleged 
crime  was  committed  in  one  of  the  counties  that  is  not  excepted  by 
section  196  of  the  Conservation  Law  (as  amended  by  the  Laws  of 
1913,  c.  506,  pt.  5).  In  other  words,  the  claim  is  made  that  the  allega- 
tions of  the  information^  warrant,  etc.,  charging  defendant  with  "hmA~ 
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ing  rabbits  with  a  ferret"  is  incomplete,  and  does  not  state  the  com- 
mission of  a  crime  unless  it  contains  an  allegation  that  the  hunting  did 
not  occur  in  one  of  the  counties  excepted  by  the  ccanmission  from  the 
operation  of  the  law,  and  also  an  allegation  that  the  party  charged  with 
the  crime  was  not  an  owner  or  occupant  of  the  farm  or  lands  upon 
which  the  alleged  crime  occurred,  and  did  not  have  authcnrity  in  writ- 
ing from  the  owner  to  hunt  with  a  ferret.  This  point,  although  highly 
technical,  is  also  both  interesting  and  difficult  from  a  legal  standpoint. 
Many  citations  to  the  decisions  of  the  highest  court  of  the  state  are 
made.  In  Rowell  v.  Janvrin,  151  N.  Y.  67,  45  N.  E.  400,  the  rule  is 
stated,  or  the  reasmi  for  the  rule  is  stated,  to  be  that : 

"When  a  party  counts  upon  tbe  enacting  clause  ot  a  statute  containing  an 
exception,  as  the  foundation  ot  his  action,  be  cannot  It^cally  state  his  case 
unless  he  negative  the  exception." 


In  People  v.  Stedeker,  175  N.  Y.  67,  67  N.  E.  135,  Judge  CuUen 


"If  the  exceptions  themselTes  are  stated  in  the  enacting  clause  it  will  be 
necessary  to  negative  fbem  in  order  that  ttie' description  of  the  crime  may  in 
all  reqtects  coirespcmd  with  tbe  statute,"  an^  mncb  more  to  the  same  effect. 

There  is  much  learned  discussion  and  dissertations  in  the  books  with 
reference  to  whether  the  saving  clause  in  the  statute  is  to  be  regarded 
as  an  exception  or  a  proviso.  If  the  former,  apparently  it  must  be 
stated  in  the  indictment;  that  is,  negatived.  If  the  latter,  it  is  held 
to  be  only  a  matter  of  defense.  As  applied  to  this  particlar  case,  the 
charge  is  that  a  crime  was  not  stated  in  the  information,  warrant,  etc., 
by  charging  that  the  defendant  hunted  rabbits  with  a  ferret,  because 
it  did  not  say  that  he  did  not  own  the  property,  did  not  have  a  per- 
mit in  writing  from  the  owner  thereof,  and  that  the  act  did  not  occur 
in  a  county  which  the  conservation  commissioners  have  not  excepted 
from  the  operation  of  the  law.  A  reading  of  the  cases  cited  tends  to 
c(»ifuse  raliier  than  enlighten,  but  it  seems  to  me  that  the  addition  of 
the  words  referred  to  was  unnecessary.  I  think  they  were  legitimately 
a  matter  of  defense  which  did  not  need  to  be  negatived  in  tiie  infor- 
mation and  warrant.  I  think  the  situation  is  analogous  to  a  charge 
in  an  indictment  that  a  defendant  had  "violated  the  Liquor  Tax  Law 
(Consol.  Laws,  c.  34),  by  selling  on  Sunday,"  in  which  case  it  has 
been  held  repeatedly  ^t  it  is  not  necessary  to  nc^tive  or  anticipate 
a  defense  by  an  allegation  that  defendant  was  not  a  pharmacist  or 
hotel  keeper.  People  v.  Crotty,  22  App.  Div.  77,  47  N.  Y.  Supp.  845 ; 
People  V.  Clark,  61  App.  Div.  500,  70  N.  Y.  Supp.  594;  People  v. 
Haren,  35  Misc.  Rep.  593,  72  N.  Y.  Supp.  205;  People  v.  Parisi,  144 
App.  Div.  466,  131  N.  Y.  Supp.  882. 

[3,4]  The  sentence  in  this  case  was  a  fine  of  $85,  defendant  to 
stand  committed  until  paid,  not  exceeding  85  days,  and  it  is  claimed 
that  this  sentence  was  illegal.  Appellant  seeks  to  ccHivey  the  impres- 
sion that  the  magistrate  at  Special  Sessions  was  a  victim  of  confu- 
sion as  to  the  nature  of  the  action,  and  that  he  in  fact  intended  to  and 
did  apply  a  civil  penalty  instead  of  a  criminal  penalty.  It  is  claimed 
that  the  magistrate  in  passing  sentence  said: 
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M  will  walTe  tbe  mlademeanor,  and  will  fine  tb»  d^endant       and  $26 

for  one  rabbit" 

The  magistrate  in  his  return  states  that  what  he  said  is  this : 

"I  will  waive  my  right  to  impose  the  full  penalty  for  a  misdemeanor,  and 
-win  fine  the  defendant  $85,  and  commit  him  nntll  the  fine  be  paid,  not  exceed- 
ing 85  days." 

I  feel  bound  to  accept  the  magistrate's  return  as  the  correct  version 
of  the  affair,  and,  if  it  is,  the  sentence  was  entirely  within  the  provi- 
sions of  the  law.  A  violation  of  any  of  the  provisions  of  part  3  (in 
which  secticm  176  is  included)  is  made  a  misdemeanor  W  section  182 
of  the  Conservation  Law,  and  a  violation  of  section  196— if  we  may 
or  must  assume  they  were  restricted  to  the  provisions  of  that  section 
and  part  5  in  which  it  occurs — is  also  made  a  misdemeanor  by  section 
203  of  the  Conservation  Law.  Section  32  of  the  same  law  (as  amend- 
ed by  Laws  of  1914,  c.  92),  provides  a  punishment  for  a  person  con- 
victed of  a  misdemeanor  of  a  fine  of  not  less  than  $10  nor  more  than 
$100,  with  an  alternative  of  one  day  in  the  jail  or  penitentiary  for  every 
dollar.  The  justice  was  therefore  clearly  within  his  legal  rights  in 
imposing  the  sentence,  and  I  do  not  think  that  I  should  go  to  the 
defendant  appellant's  affidavit,  which  contradicts  the  return  of  the 
justice,  to  spell  out  some  possible  confusion  in  the  court's  mind  be- 
tween a  civil  and  a  criminal  penalty. 

[5]  Objection  is  raised  that  the  certificate  of  conviction  does  not 
conform  to  the  judgment  of  conviction.  All  there  is  to  this  point  is 
that  in  filling  out  the  blank  the  magistrate  had  inserted  "85  days" 
before  the  fme,  but  he  has  put  it  in  the  alternative  as  "85  days  or 
pay  a  fine  of  $85."  Of  course  this  really  should  be  reversed,  but  as 
the  defendant  may  relieve  himself  of  the  85  days'  imprisonment  by 
the  payment  of  $85,  and  must  serve  85  days  unless  he  pays  the  $85, 
there  is  no  substance  whatever  to  the  objection. 

[8]  The  remaining  technical  objection  is  that  the  commitment  was 
void,  in  that  it  does  not  designate  the  offense,'  nor  the  time  and  place 
of  its  commission.  The  "record  of  conviction"  contained  in  the  re- 
turn shows  that  the  defendant  was  convicted  of  "violation  of  section 
176  of  the  Conservation  Law."  It  is  claimed  that,  inasmuch  as  a 
violation  of  section  176  of  &e  Conservation  Law  mig^t  mean  any  one 
of  the  very  large  number  of  acts,  in  fact  (as  we  have  already  held), 
practically  any  and  every  violation  of  the  Game  Law,  it  is  therefore 
a  void  process,  lacking  the  certainty  which  a  document  of  that  im- 
portance should  have. 

The  case  of  People  ex  rel.  Allen  v.  Hagan,  170  N.  Y.  46,  62  N.  E. 
1086,  is  a  case  in  point,  as  is  also  People  ex  rel.  Howey  v.  Warden, 
207  N.  Y.  354,  101  N.  E.  167.  I  do  not  think  this  point  is  available 
to  the  defendant  at  this  particular  time.  Had  such  a  defect  occurred 
in  the  warrant,  for  instance,  or  in  scnne  earlier  process,  it  would  very 
likely  have  been  more  serious.  The  principal  reascms  for  requiring 
direct  and  explicit  information  in  a  legal  process  is  that  the  defend- 
ant may  be  advised  of  the  exact  nature  of  the  charge  against  him, 
and  also  protected  frc«n  the  danger  of  more  than  one  proceeding 
agunst  him  for  one  offense.  Both  of  the  cases  last  above  quoted  arose 
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where  defendant  was  held  prior  to  the  trial,  and  in  the  Hagan  Cas^ 

170  N.  Y.  52.  62  N.  E.  1088,  it  is  said: 


"In  cases  wbere  a  party  has  been  tried  and  convicted  of  a  crime  tbe  office  of 
a  commitment  is  superseded  by  the  judgment.  The  accused  may  then  be 
detained  in  custody  by  virtue  of  a  certtfled  copy  of  the  judgment,  and  a 
formal  commitment  Is  not  necessary,  and  if  necessary  can  be  supplied  at  any 
time ;  but  a  defect  in  tbe  commitment  Is  no  ground  for  the  discharge  ot  the 
accused  so  long  as  there  is  a  valid  judgment  of  conviction  b^nd  It." 

In  a  case  not  dissimilar  to  this  one,  a  commitment  referring  to  a 
particular  section  of  the  law  was  held  sufficient  after  conviction.  Peo- 
ple ex  rel.  Dinsmore  v.  Keeper,  125  App.  EHv.  137,  109  N.  Y.  Supp. 
531.  Even  if  we  ccmcede  that  the  commitment  or  certificate  of  con- 
viction may  lack  seme  elements  of  completeness  or  fullness  of  infor- 
matitm  concerning  the  character  of  the  ofiense  fcM*  which  the  defend- 
ant was  convicted,  I  think  within  the  authorities  above  quoted  it  must 
be  decided  that  there  is  no  basis  for  a  reversal  of  the  judgment.  It 
would  certainly  be  a  most  unfortimate  thing  to  reverse  a  judgment  of 
conviction  solely  because  of  some  lack  of  technical  training  on  the 
part  of  the  magistrate  who  presided  at  Special  Sessions  he  failed  to 
make  out  the  certificate  of  conviction  in  such  a  manner  that  it  is  en- 
tirely beyond  criticism. 

[  7  J  We  come  to  t!ie  remaining  points  raised  by  the  appellanl^  which 
go  to  the  merits.  Firstly,  he  alleges  that  the  judgment  of  conviction 
was  contrary  to  the  weight  of  evidence,  and  against  the  weight  of 
evidence.  I  have  carefully  read  through  the  entire  evidence  in  the 
case,  and  I  do  not  see  how  I  can  consistently  hold  with  the  defendant 
on  this  point.  The  people's  evidence  consisted  of  testimony  of  an 
eyewitness  to  the  transaction,  which  was  an  intelligent  and  detailed 
account  from  an  apparently  disinterested  witness.  He  stood  his  cross- 
examination  well,  and  was  not  shaken  or  discredited  or  weakened  in 
any  particular.  His  evidence  was  c(»Toborated  by  that  of  another 
entirely  disinterested  witness  to  the  extent  that  he  saw  the  defend- 
ant near  the  place  where  the  crime  is  alleged  to  have  occurred,  with 
some  rabbits  in  his  possession,  and  he  saw  the  blood  near  the  burrow 
where  the  killing  is  alleged  to  have  taken  place.  The  credibility  of 
these  witnesses  is  not  even  assailed.  They  stand  as  disinterested  wit- 
nesses, and  the  identification  of  the  defendant  and  the  fact  that  he 
had  a  ferret  are  testified  to  in  positive  terms.  Opposed  to  this  we 
have  &e  evidence  of  the  defendant  and  some  members  of  his  fam- 
ily, who  seek  to  prove  an  alibi.  The  magistrate  below  did  not  see 
fit  to  believe  the  defendant  and  his  witnesses,  and  I  do  not  see  how 
I  can  decide  that  in  so  doing  he  committed  an  error.  There  was 
no  disinterested  testimony  offered  on  behalf  of  the  defendant. 

[8]  The  remaining  point  alleged  by  the  appellant  is  that  the  fine 
imposed  is  excessive.  It  is  true  tiiat  the  fine  is  perhaps  larger  than 
sometimes  is  imposed  in  cases  of  violation  of  the  game  laws.  On 
the  other  hand,  I  know  of  no  reason  why  I  should  assume  that  the 
magistrate  who  imposed  it  was  prejudiced  against  this  defendant  un- 
duly, and  I  think  it  is  fair  to  assume  that  he  acted  in  view  of  the 
information  which  he  had,  after  seeing  the  parties,  and  hearing  the 
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defendant  and  his  witnesses,  in  good  faith.  He  has  the  advantage  of 

local  acquaintance,  and  I  do  not  tfiink  that  his  judgment  in  the  case 
should  be  interfered  with.  The  judgment  must  therefore  be  aSirmed. 
Judgment  affirmed. 


PEOPLB  V.  WOOD. 

(Court  of  General  Sessions  of  the  Peace  In  and  for  New  York  CVnmty. 
February  28, 1916.) 

1.  Cbdunal  Law  «s>627^—Teiai>— Inspection  of  Gund  Jdbt  Minijtes— 

DiscasnoN  of  Consr. 

A  motion  to  Inspect  the  minutes  of  the  grand  Jury  mast  be  made  In 
good  faltti,  and  the  granting  thereof  l8  a  matter  of  discretion.  The  ac- 
cused Is  not  entitled  to  an  examination  of  the  minutes  as  u  mnlter  of 
right,  nor  to  put  the  people's  testimony  In  his  hands  or  to  assist  his  prep- 
aration for  trial,  nor  merely  because  there  has  been  no  preliminary  ex- 
amtnation  in  the  Magistrate's  Court,  or,  merely  because  the  proceeding  has 
commenced  before  the  grand  jury.  The  only  purpose  for  which  such 
motion  will  be  granted  is  to  enable  accused  to  make  a  motim  to  set  aside 
the  indictment,  either  for  the  reasons  specified  In  Code  Cr.  Proc.  S  313,  or 
upon  the  ground  that  the  constitutional  rights  of  the  accused  have  been 
Invaded,  as  where  the  legal  evidence  received  by  a  grand  jury  Is  Insuffi- 
cient to  support  the  indictment,  or  legal  evidence  is  the  sole  basis  for  the 
indictment. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Gent  Dig.  8§  1431. 1434, 
1435 ;  Dec.  Dig.  «=>627i^.] 

2.  Criuxnai.  Law  €s»627%— Tbiai, — iNSPECnow  of  Gband  Jubt  Mrmrras — 

Motion. 

On  a  motion  by  accused,  under  indictment  for  offering  to  receive  a  bribe, 
to  inspect  the  minutes  of  the  grand  Jury,  to  enable  him  to  present  It  to  the 
court  on  Ills  motion  to  dismiss  on  the  ground  that  the  evidence  received  by 
the  grand  jury  was  insufficient  to  support  the  indictment,  or  that  Illegal 
evidence  was  the  sole  basis  of  the  indictment,  in  that  it  was  accomplice 
testlm(m7t  the  accusal  may  call  to  the  court's  attention  the  testimony  of 
witnesses  at  other  proceedings  up  to  the  time  tliey  were  called  before  the 
grand  jury,  and  a  motion  showing  the  testimony  of  the  subsequent  grand 
jury  witnesses  before  a  legislative  investigating  committee  relative  to  the 
charge  made  in  the  indictment  showed  cause  for  granting  the  motion. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  ii  1431, 1434, 
1435;  Dec.  Dig.  •^627^.1 

3.  CbUENA^  I#AW  «S»742— a^STDCONT  OF  AOCOHPLIOK — QmSSTION  FOR  JUBT. 

Under  Code  Cr.  Proc.  |  399,  providing  that  a  conviction  cannot  be 
had  upon  the  testimony  of  an  accomplice,  unless  he  Is  corroborated  by 
such  other  evidence  as  tends  to  connect  the  accused  with  the  commission 
of  the  crime,  the  court,  where  there  Is  no  conflict  in  the  evidence,  or 
where  it  is  not  susceptible  of  two  different  constructions,  must  determine 
as  a  matter  of  law  whether  a  witness  Is  or  is  not  an  accomplice;  but, 
where  the  testimony  leaves  a  question  of  fact  as  to  the  witness'  complici- 
ty In  the  crime,  that  question  must  be  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  8S  1098, 1138, 
1719-1721;  Dec  Dig.  .^742.] 

4.  Criminal  Law  <S==>507 — "Pbikcipal" — "Accoufijob" — What  CoNsmuTEs 

— Statutb. 

Under  such  provlsiw,  and  Penal  Law  (Consol.  Laws,  c.  40)  S  2,  deflnli^  a 
principal  as  a  person  concerned  In  the  commisfdon  of  a  crime,  whether 
directly  conunittlng  the  criminal  act,  or  aiding  or  abetting  in  its  commis- 
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Blon,  or  who  directly  or  indirectly  counsels  or  indocefl  anotlier  to  com- 
mit a  crime,  an  accomplice  must  be  so  connected  with  the  crime  that  at 
common  law  be  might  have  been  convicted  either  as  a  principal  or  as  an 
accessory  btfore  tiie  fact,  tlioagh  his  fiUlure  to  disapprove,  or  bis  mere 
approval  of  a  crime  before  or  after  the  event,  may  not  of  Itsdf  be  snffl- 
dent  to  constltate  him  an  aooompUce,  as  some  act  or  word  of  counsel,  in* 
ducem^t,  or  participation  must  be  added  to  passive  acqniesoeno^  so  that 
^  one  could  not  be  made  an  accomplice  from  the  mere  fact  that  be  Is  asked 
by  another  (or  a  bribe,  but  his  conduct  eubseqnent  to  such  offer  may  In- 
dicate that  he  Is  or  is  not  an  accomplice. 

[Ed.  Note.— For  other  cases^  see  Criminal  Law,  Gent  Die  H  1062-1096; 
Dec.  Dig.  «=»507. 

For  other  deflnltlona,  see  Words  and  Phrases.  Xlrst  and  Seormd  Series, 
Principal;  Assessory.] 

6.  iNDicnanr  ahd  Ihiobvatzon  «=»144— Motion  to  Dtsuzaa— Qnxsnoir. 

The  precise  question  presented  upon  a  motion  to  dismiss  Is  vhetlier  the 
evidence  bef<»e  the  grand  Joiy  was  snffldent  to  warrant  defendant's  caa- 
vlctlou  by  a  trial  Jury. 

[Ed.  Note.— For  other  cases,  see  Indictment  and  Information,  Gent  Dig. 
1488:  Dec:  Dig.  ^144.] 

6.  CazMiNAt,  Law  ^a>102S— Motion  to  Insfbct  Munnss  or  Gkand  Juet^ 

Bevisw. 

Tbe  decision  upon  a  motion  to  inspect  the  minutes  of  tbe  grand  Jury 
cannot  be  reviewed  upon  an  appeal  from  the  order  made  thereon. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  H  2B83-SSS88; 
Dec.  Dig.  «s>1023.] 

7.  Indxctuknt  and  Infobication  ^=3lS7 — DiSUISSAXh 

An  indlctmrat  when  presented  In  due  form.  Imports  absolute  verity, 
although  It  can  be  set  aside  at  any  time  when  It  appears  that  the  evi- 
dence b^iffe  the  grand  Jury  was  Insuffldent  to  sustain  It 

[Ed.  Mote.— For  other  cases,  see  Indictment  and  InformatiCNDi,  Cent  D^. 
SS  480-487;  Dec.  Dig.  «=>137.] 

8.  Cbiuinal  Law  «=»1134— Evidence  Bkfobe  Gkand  Just— Biohis  of  Ac- 

CUBED. 

Practically  the  only  manner  in  which  an  accused  can  take  advantage 
of  his  les^  rights,  if  tbe  evidence  before  tbe  grand  Jury  is  insufficient  to 
sustain  the  indictment  la  to  test  the  questkm  up<m  appeal  from  the  final 
Judgment 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig,  |i  2587,  2663, 
2986-2908,  30S6,  3067-3071 ;  Dec.  Dig.  ^1134.] 

Robert  C.  Wood  was  indicted  for  feloniously  offerii^  to  receive  a 
bribe,  and  he  moves  for  an  order  to  inspect  the  minutes  of  the  grand 
jury.    Motion  granted. 

John  B.  Stanchfield  and  Frank  Moss,  both  of  New  York  City,  for 
die  motion. 

Edward  Swann,  Dist  Atty.,  of  New  York  City,  opposed. 

WADHAMS,  J.  [1]  Motion  is  made  for  an  inspection  of  the  min- 
utes of  the  grand  jury.  The  indictment  chat^^  tfiat  the  defendant 
Wood  "did  feloniously  ask  and  offer  to  receive  of  and  from  the  said 
Union  Switch  &  Signal  Company  and  the  said  Sidney  G.  Johnson  a 
bribe.  •  •  •  "  The  granting  of  a  motion  to  inspect  the  minutes 
of  the  grand  jury  is  a  matter  of  discretion,  but  the  discretion  is  not  to 
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be  exercised  arMtrarfly,  nor  without  good  reason  shown  by  the  mov- 
ing party. 

Certain  rules  are  recognized  as  governing  the  application:  The 
defendant  is  not  entitled  to  an  examination  of  the  minutes  of  the  grand 
jury  as  a  matter  of  right,  nor  will  the  examination  be  granted,  either 
for  the  purpose  of  putting  the  people's  testimony  in  the  hands  of  the 
defendant,  or  of  assisting  him  in  preparation  for  trial.  The  motion 
will  not  be  granted  merely  because  there  has  been  no  preliminary  ex- 
amination in  the  Magistrate's  Court,  or,  conversely,  merely  because  the 
proceeding  has  commenced  before  the  grand  jury.  The  motion  must 
be  made  in  good  faith.  There  is  only  one  purpose  for  which  a  mo- 
tion to  inspect  the  minutes  of  the  grand  jury  will  be  granted,  and  that 
is  to  enable  the  defendant  to  make  a  motion  to  set  aside  the  indict- 
ment, either  for  the  reascms  specified  in  section  313  of  the  Code  of 
Criminal  Procedure  or  upon  the  ground  that  the  defendant's  con- 
stitutional rights  have  betti  invaded,  as  where  the  legal  evidence  re- 
ceived by  a  grand  jury  is  insufficient  to  support  the  indictment,  or  ille- 
gal evidence  is  the  sole  basis  for  an  indictment.  People  v.  Glen,  173 
N.  Y.  395,  66  N.  E.  112;  People  v.  Sexton,  187  N.  Y.  495,  80  N. 
E.  396,  116  Am,  St.  Rep.  621.  In  Matter  of  Montgomery,  126  App. 
Div.  72,  at  page  83,  110  N.  Y.  Supp.  793,  801  (appeal  dismissed  193 
N.  Y.  659,  87  N.  E.  1123),  Mr.  Justice  Clarke  succinctly  states  that 
the  granting  of  such  a  motion — 

''depends  In  each  ease  upon  the  determination  by  the  oonrt  to  which  the  appli- 
cation is  made  that  It  clearly  appears  from  the  papers  BQbmltted  that  snch 
examination  is  necessary  to  the  defendant  to  enable  him  to  make  and  sustain 
a  motion  to  dismiss  the  Indictment  upon  the  groonds  provided  In  the  Code  of 
Criminal  Prooednre  and  established  by  the  Court  of  A];^)eal8,  and  when  It 
so  appears  the  motion  should  be  granted." 

[2]  The  motion  to  inspect  is  made  for  the  purpose  of  enabling  the 
defendant  to  make  a  motion  to  dismiss  the  indictment,  made  upon 
the  grounds  referred  to  as  established  by  the  Court  of  Appeals,  namely, 
that  the  evidence  received  by  the  grand  jury  was  insufficient  to  sup- 
port the  indictment  or  that  illegal  evidence  is  the  sole  basis  for  the 
indictment.  The  moving  papers  set  forth  the  investigations  which 
have  been  made  with  respect  to  the  occupations  of  the  several  witnesses 
called  before  the  g^rand  jury  and  their  knowledge  relative  to  the  sub- 
j«:t-matter  of  the  indictment,  and  show  to  the  court,  as  far  as  it  is 
possible  to  do  so  without  an  inspection  of  the  minutes  of  the  grand 
jury,  what  the  testimony  of  such  witnesses  was,  or,  as  the  defendant 
contends,  must  have  been,  before  the  grand  jury.  In  support  of  this 
contention  the  defendant  has  presented  to  the  cottrt  the  testimony 
of  certain  of  the  grand  jury  witnesses,  given  before  a  legislative  inves- 
t^ting  committee,  relative  to  the  charge  made  in  the  indictment. 

It  is  contended  by  the  district  attorney  that  there  is  no  presumption 
that  the  testimony  given  by  the  witnesses  before  the  grand  jury  was 
the  same  which  they  gave  before  the  legislative  investigating  committee 
(citing  Pem)le  v.  Martin,  87  App.  Div.  487,  84  N.  Y.  Supp.  823,  and 
People  V.  Sweeney,  213  N.  Y.  37,  106  N.  E.  913),  and  that  the  court 
must  assume  that  the  evidence  before  the  grand  jury  was  sufficient  to 
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support  the  indictment.  In  the  Martin  Case,  the  defendant  made  a 
motion  to  dismiss  the  indictment,  based  upon  affidavits  setting  forth 
that  the  same  witnesses  had  been  called  before  the  grand  jury  wtio 
had  testified  in  the  Magistrate's  Court,  and  the  court  said: 

"The  assertion  tliat  tbe  evidence  before  the  grand  Jury  who  found  the  indict- 
ment was  none  other  than  that  which  was  produced  before  the  police  magis- 
trate la  only  an  assumption.  It  Is  a  conclusion  drawn  from  what  the  affiant 
coDcelTes  to  bare  been  the  situation  before  the  grand  Jury.  He  was  not 
acquainted  with  what  took  place  in  the  grand  Jury  room.  •  *  •  There  la 
no  legal  proof  presented  on  this  motion  of  what  evidence  trafore  the 
grand  Jury,  and  the  preEumptlon  is  that  they  acted  upon  sufficient  and  com- 
petent erldence.  As  said  In  People  t.  Olen,  173  N.  T.  395,  60  N.  E.  112,  the 
presumption  Is  that  an  indictment  is  based  upon  legal  and  sufficient  evidence 
until  there  is  satisfactory  proof  to  the  contrary.  That  proof  Is  not  furnished 
simply  by  an  argument  contained  in  an  attorney's  affldaTlt  that,  because  in- 
sufficient evidence  was  presented  to  a  police  magistrate,  other  and  saffideDt 
evidence  was  not  presented  to  the  grand  Jury." 

In  People  v.  Sweeney,  supra,  upon  appeal  from  final  judgment,  in 
reviewing  the  denial  of  defendant's  motions  to  inspect  the  minutes  of 
the  grand  jury  and  to  dismiss  the  indictment,  where  the  testimony 
given  before  the  grand  jury  was  not  before  the  court,  it  was,  in  effect, 
held  that  the  evidence  must  be  presumed  to  be  sufficient  to  sustain 
the  indictment.  The  court  said,  at  page  45  of  213  N.  Y.,  at  page  916 
of  106  N.  E. : 

"The  grand  Jury  necessarily  decided  In  this  case  that  the  evidence  before 
It,  taken  togeOier,  was  such  as  In  Ita  Judgment  would,  if  unexplained  and 
uncontradicted,  warrant  a  conviction  by  the  trial  Jury.  If  the  evidence  taken 
before  the  grand  jury  was  sufficient,  If  unexplained  and  uncontradicted,  to 
warrant  the  convictl(Hi  of  the  defendant  by  the  trial  Jury,  the  indictment  was 
properly  found.  Nothing  In  the  moving  affidavits  or  at  tlie  trial  shows  what 
testimony  was  received  by  the  grand  Jury,  other  than  as  shown  in  the  indict- 
ment. It  rests  in  assumption.  People  v.  Martin,  87  App.  Div.  487,  84  N.  J. 
Supp.  823.  It  has  nowhere  appeared  that  the  evidence  before  the  grand  Jury 
showed  that  the  witnesses  who  gave  evidence  before  them,  and  all  of  them, 
were  accomplices,  or  tbat  the  Indictment  was  not  founded  upon  evidence  that, 
unexplained  and  uncontradicted,  would  Justify  the  conviction  of  the  de- 
fendants by  the  trial  Jury.  We  are  therefore  of  the  opinion  that  no  error  was 
committed  by  the  court  in  Its  refusal  to  dismiss  the  indictment," 

The  motions  in  the  cases  cited  were  both  motions  to  dismiss,  and 
were  made  without  an  inspection  of  the  minutes.  The  motion  in  this 
case  is  to  obtain  a  copy  of  the  minutes  of  the  grand  jury  to  present 
to  the  court  on  the  motion  to  dismiss.  Neither  of  the  cases  cited  is 
an  authority  for  the  proposition  that  a  defendant,  upon  making  an 
application  for  an  inspection  of  the  minutes  of  the  grand  jury,  may  not 
call  to  the  attention  of  the  court  the  testimony  given  by  witnesses  at 
other  proceedings  as  pertinent  to  his  application  for  an  inspection  of 
the  minutes  of  the  grand  jury.  He  cannot  know,  without  such  in- 
spection, what  the  witnesses  testified  to  before  the  grand  jt»ry;  but, 
as  bearing  upon  his  application,  he  may  show  to  the  court  what  the 
witnesses  have,  up  to  the  time  of  being  called  before  the  grand  jury, 
said  with  respect  to  the  subject-matter  of  the  indictment. 

Amot^  the  witnesses  who  were  called  both -before  the  investigating 
committee  and  befcn'e  the  grand  jury  was  Sidney  G.  Johnson,  of  whcsn 
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it  is  alleged  that  the  defendant  asked  and  offered  to  receive  a  bribe. 
The  defendant  contends  that  the  moving  papers  show  to  the  court 
that  Johnson  was  an  accomplice;  that  he  was  the  only  witness  who 
could  have  testified  before  the  grand  jury  as  to  any  transaction  with 
the  defendant  Wood;  and  that,  therefore,  the  indictment  is  based 
upon  insufficient  evidence.  The  district  attorney,  in  0[^)0sing  the  mo- 
tion, urges  that  from  the  moving  papers  it  appears,  on  the  ccmtrary, 
that  Johnson  was  not  an  acccnnpUce,  and  that,  therefore,  his  testimony 
did  not  require  corroboration. 

[3,4]  The  Code  of  Criminal  Procedure  (section  399)  provides: 

"A  conviction  cannot  be  had  upon  tbe  testimony  of  an  accompUce,  unless  be 
be  corroborated  by  such  other  e^denoe  as  tends  to  connect  the  defendant  with 
tbe  commission  of  the  crime." 

Where  there  is  no  conflict  in  the  evidence,  or  it  is  not  susceptible  of 
two  different  constructicuis,  the  court  must  determine  as  a  matter  of 
law  whether  a  witness  is  cm*  is  not  an  accomplice ;  but,  if  the  testimony 
raises  a  question  of  fact  as  to  whether  a  witness  is  or  is  not  an  ac- 
complice of  the  defendant  in  the  commission  of  a  crime,  that  question 
must  be  submitted  to  the  jury  for  determinaticm.  People  v.  Sweeney, 
213  N.  Y.  37,  46,  106  N.  E.  913.  It  is  well  settled  that  in  order  to 
coistitute  an  accomplice  one  must  be  so  connected  with  the  crime  that 
at  common  law  he  might  himself  have  been  convicted  either  as  a  prin- 
cipal or  as  an  accessory  before  the  fact.  A  person  ccmcemed  in  the 
commission  of  a  crime,  whether  he  directly  commits  tfie  act  constitut- 
ing the  offense  or  aids  and  abets  in  its  commission,  and  a  person  who 
directly  or  indirectly  counsels,  induces,  or  procures  ancrtlier  to  com- 
mit a  crime  is  a  principal,  as  defined  by  section  2  of  the  penal  law 
and  is  therefore  an  accomplice.  The  failure  to  disapprove,  or  the  mere 
approval  of  a  crime  after  the  event,  or  even  before  the  event,  may 
not  of  itself  be  sufficient  to  constitute  one  an  accomplice.  Some  act 
or  word  of  counsel,  inducement,  encouragement,  participation,  or  pro- 
curement must  be  added  to  passive  acquiescence.  It  is  clear  tiiat  <»ie 
cannot  be  made  an  accomplice  frcnn  the  mere  fact  that  he  is  asked  by 
another  for  a  bribe ;  but  his  subsequent  conduct  upon  the  making  of 
such  suggestion  may  indicate  that  he  is  or  is  not  an  accomplice.  As 
was  stated  by  Justice  McLaughlin  in  People  v.  Hyde,  156  App.  Div. 
618.  at  page  625,  141  N.  Y.  Supp.  1089,  1094: 

"The  person  to  whom  the  otfer  Is  made^  If  he  rejects  It,  la  deariy  not  an 

accomplice." 

If,  on  the  other  hand,  he  undertakes  negotiations,  or  by  counsel 
or  act  furthers  the  suggestion,  with  intent  to  partidpate  in  me  crime, 
he  would  be  an  accCHnplice. 

Fr(»n  the  moving  papers  it  appears  that  m  the  examination  before 
tiie  legislative  investigating  committee  it  was  shown  by  the  testimony 
of  witnesses,  who  were  subsequently  called  before  the  grand  jury, 
that  Johnson  stated  to  the  defendant  that  he  had  no  authority  to  act 
for  the  company,  and  later  that  he  was  in  no  position  to  talk  with  him, 
but  that  he  did  lay  the  request,  which  it  is  alleged  the  defcodant  mad^ 
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before  the  board  of  directors,  and  that  by  reason  of  his  conduct  in  con- 
nection with  the  transaction  he  was  discharged  from  the  employ  of 
the  Union  Switch  &  Signal  Company. 

[5]  The  question  whether  Jolmson  was  or  was  not  an  accwnplice 
has  been  ably  debated  both  upon  argument  and  in  briefs  submitted 
by  counsel  for  the  defendant  and  by  the  district  attoniey,  but  this 
court  is  not  called  upon  and  does  not  now  detennine  whether  Johnson 
was  or  was  not  an  accomplice.  The  precise  question  presented  upon 
a  motion  to  dismiss  is  whetiier  the  evidence  before  the  grand  jury  was 
sufficient  to  warrant  a  conviction  of  the  defendant  by  a  tnal  jury. 
That  question  can  be  determined  only  after  an  inspection.  It  is  suf- 
ficient to  hold  that  by  the  affidavits  presented  the  defendant  has  shown 
cause,  under  the  established  rule,  for  the  granting  of  the  motion  to  in- 
spect the  minutes.  I  do  not  construe  the  Matter  of  Montgomery,  supra, 
to  lay  down  the  rule  that  on  a  motion  to  inspect  the  defendant  must 
establish  by  his  motion  papets,  in  advance,  that  he  will  succeed  upon 
a  motion  to  dismiss;  but,  as  was  stated  by  Justice  Clarke,  it  must 
clearly  appear  frcmi  the  moving  papers  submitted  that  the  examina- 
tion is  necessary  to  dismiss  the  indictment.  The  motion  must  be  made 
in  good  faith,  for  the  purpose  of  moving  to  dismiss  the  indictment, 
it  must  be  necessary  to  enable  the  defendant  to  make  the  motion,  and 
it  must  appear  that  upon  an  inspection,  if  the  evidence  before  the 
^and  jury  is  as  the  defendant  has  shown  reastmable  grounds  to  be- 
lieve it  may  appear,  there  would  be  legal  cause  upon  which  to  sustain 
his  motion  to  dismiss  the  indictment.  The  defendant  upon  this  ap- 
plication has  brought  himself  within  these  rules. 

[8-8]  The  decision  upon  a  motion  to  inspect  the  minutes  of  tfie 
grand  jury  cannot  be  reviewed  upon  an  appeal  from  the  order  made 
thereon,  and  although  the  indictment  can  be  set  aside  at  any  time  when 
it  appears  that  the  evidence  before  the  grand  jury  was  insufficient  to 
sustain  it,  the  indictment,  when  presented  in  due  form,  imports  abso- 
lute verity.  As  a  practical  matter,  therefore,  the  only  manner  in  whidi 
a  defendant  can  take  advantage  of  his  legal  rights,  if  the  e^dence 
before  the  grand  jury  is  insufficient  to  sustain  tiie  indictment  is  to 
test  the  question  upon  appeal  frwn  the  final  judgment.  But  the  suffi- 
ciency of  the  evidence  before  the  grand  jury  can  only  be  so  tested 
after  the  granting  of  a  motion  to  inspect,  which  discloses  the  minutes 
and  the  determination  thereupon  of  a  motion  to  dismiss. 

The  moving  papers  show  that  there  is  a  question  of  law  as  to  the 
sufficiency  of  the  evidence  to  sustain  the  indictment,  which  the  defend- 
ant is  entitled  to  have  determined  before  going  to  trial. 

Motion  granted. 
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In  re  BROOKLYN  TRUST  OO. 


(Surrogate's  Court,  Kings  County.  December,  1915.) 


L  TBT78T8  4=3274 — TESTAlOiHTABT  TBUST — InCOKE—BxPKNSBS — ^LlFB  BENEFI- 
CIABT. 

Where  a  testamentary  trust  provides  that  the  life  beneficiary  Shall  have 
the  net  Income,  be  Is  entitled  to  the  income,  less  any  proper  administra- 
tion expenses  of  carrying  the  assets  of  the  trust. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dlff.  fi  389-382,  4S3; 
Dec.  Dig.  «=»274.] 

2.  TETJSTS  <®=>274 — TEeTAMENTABT  TkTJST — INCOUE — EXPENSES. 

Where  property  bequeathed  In  trust,  with  directions  that  the  "net  In- 
come" be  paid  to  the  life  beneficiary,  included  a  mortgage  covering  proper- 
ty which  the  trustees  afterwards  properly  to<A  In  merger  of  the  mort- 
gage, money  properly  expended  by  the  trustees  for  the  maintenance  and 
preservation  of  such  projferty  was  chargeable  against  the  Income. 

[Ed.  Note.— For  other  cases,  see  Tmsts,  Cent  Dig.  H  889-882,  49B; 
Dea  Dig.  «=s>274J 

In  the  matter  of  the  petition  of  the  Brooklyn  Trust  Company  to 
render  and  settle  its  intermediate  account  as  trustee  tinder  the  will 
of  Anna  K.  Weaver,  deceased.  Account  approved. 

Cnilen  '&  Dykman,  of  Brooklyn  (Francis  L.  Archer,  of  Brooklyn,  of 

counsel),  for  accountant. 
David  Joyce,  of  Brooklyn,  for  life  tenant 

KETCHAM,  S.  [1.  2]  The  life  tenant  under  the  trust  which  is 
the  subject  of  this  accounting  objects  that  certain  expenses  have  been 
hnproperly  charged  to  the  income  instead  of  the  principal.  The  rule  is 
that  the  just  and  proper  expenses  of  carrying  any  of  assets  of  the 
trust,  if  incurred  in  a  just  and  proper  administration,  must  be  borne 
hy  the  income. 

Where  the  trust  is  that  the  life  beneficiary  shall  have  the  net  in- 
come, alt  that  the  will  assures  to  him  is  the  income,  less  all  the  neces- 
sary expenses  of  mere  maintenance.  He  then  receives  all  which  the 
will  gives.  His  only  misforttme  is  that  the  testator  did  not  put  into 
the  trust  in  his  behalf  more  or  other  property.  Unless  it  be  found  in 
the  will,  tiiere  can  be  no  d^arture  from  this  rule.  Says  Mr.  Jt^tice 
DowUng,  in  Spencer  v.  Spencer,  169  App.  Div.  54,  154  N.  Y.  Supp. 
527: 

"It  is  a  settled  rule  that  annual  taxes  and  carrying  charges  must  be  borne 
by  the  person  having  a  life  Interest  In  the  property,  unless  there  is  an  un- 
mistakable direction  to  the  contrary  In  the  Instrument  creating  the  various 
estates  therein.  Pincfcney  t,  Pinckney,  1  Bradf.  Sur.  268 ;  Booth  v.  Ammer- 
man,  4  Bradf.  Sur.  129;  Matter  of  Albertson.  113  N.  T.  434  [21  N.  E.  117] ; 
Woodward  v.  James,  115  N.  T.  846  [22  N.  E.  1601;  ChamberUn  v.  Oleason, 
163  N.  T.  214  [67  N.  B.  487] ;  Matter  of  Tracy,  17ft  N.  T.  BOl  [72  N,  B.  519].  It 
Is  to  be  noted  that  the  Income  which  Is  to  be  paid  over  to  the  testator's  widow 
Is  the  net  annual  income.'  There  Is  nothing  in  this  will  from  which  can  be 
spelled  out  any  Intention  upon  the  part  of  the  testator  that  the  carrying 
<4iarges  upon  this  property  shonld  be  paid  out  of  the  prlnrtpal  of  his  estate  or 
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that  It  'Slionld  not  be  deducted  fran  the  Income.  To  Insert  mch  a  provldoo 
In  the  teatator'8  will  would.  It  seems  to  me,  be  making  a  will  for  him,  and 
would  not  be  construing  the  will  which  la  actually  made." 

In  its  application  to  the  case  at  bar,  not  only  are  the  words  quoted 
controlling,  but  the  dissenting  opinion  in  the  case  cited  concedes  and 
enforces  the  same  proposition,  for  the  sole  endeavor  of  the  dissent 
is  not  to  deny  that  the  income  must  bear  the  burden  of  such  expenses 
unless  exonerated  by  the  will,  but  solely  to  show  that  there  were  in 
the  will  in  question  provisions  which  required  that  the  principal  shoiid 
stand  the  expenses  there  involved. 

In  Lawrence  v,  Littlefield,  215  N.  Y.  561,  109  N.  E.  611,  there  is 
neither  ruling  nor  reasoning  in  favor  of  the  claim  of  the  life  tenant  in 
the  case  at  bar.  There  the  trust  contained,  besides  personalty,  large 
holdings  of  unproductive  real  estate,  as  to  which,  under  an  imperative 
power  of  sale,  there  was  an  equitable  conversion  from  the  moment 
of  death.  The  lands  were  sold  after  "a  considerable  delay."  No  ques- 
tion arose  as  to  the  assessment  of  expenses  of  any  kind  upon  either 
the  income  or  the  principal.  It  was  only  held,  in  accordance  with  the 
action,  that  the  land  was  converted  into  personalty  upon  the  testatrix's 
death,  and  that  the  life  tenant  should  have  from  the  proceeds  of  the 
delayed  sale  "a  sum  as  income  during  the  period  when  he  would  have 
actually  received  income  if  the  assumed  intentitMis  of  the  testatrix 
had  prevailed." 

The  testatrix,  under  whose  will  this  account  is  made,  owned  a 
mortgage.  The  will  devised  the  residue,  which  included  this  mort- 
gage, in  trust  "to  pay  over  the  net  income  arising  therefrom"  to  this 
objectant  durii^  his  life.  Without  fault,  and  therefore  wisdy,  the 
trustees  took  the  mortgaged  premises  in  merger  of  tiie  mortgage.  StiH 
without  criticism,  and  therefore  wisely,  the  trustees  paid  the  expenses 
which  are  the  subject  of  objection.  None  of  these  were  for  additions 
or  betterments,  but  were  concededly  for  maintenance  and  preservation 
only.  The  trustees  then,  without  criticism  and  wisely,  to<^  to  them- 
selves, in  place  of  the  property,  moneys  paid  upon  a  loss  by  fire  of 
buildings  fiiereon,  and  further  moneys  received  upon  sale. 

There  was  income  from  the  assets  of  the  trust  other  than  the  mort- 
gage and  lands  already  described,  which  income  was  more  than  the 
payments  on  account  of  the  lands.  There  is  nothing  in  the  will  as  to 
the  fund  against  which  these  payments  should  be  cluu'ged,  except  the 
direction  that  the  objectant  shall  receive  net  income.  The  aocount 
is  approved. 

Decreed  accordingly. 
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In  re  VAN  OLKEr. 
In  re  ROBBINS'  WILL. 
(Snrrogate's  Court,  Kings  County.   December,  1916.) 

1.  Wizxa  ^:»^6 — CoNsiBuonoN — ^Intbbests  or  BsuAiitDEBian. 

Wbere  a  will  provided,  in  one  of  fonr  paragraphs  wherein  provision  waa 
made  for  eat^  of  testator's  four  children,  that  testator's  daughter  should 
have  the  net  Income  of  one-fourth  of  his  estate  during  her  life,  and  that 
on  her  death  such  one-fourth  of  the  estate  should  go  to  her  "lawful  Issue," 
the  estate  in  remainder  vested  on  the  death  of  the  daughter  after  the 
death  of  testator  in  egaal  shares,  one  in  the  representative  of  her  son, 
who  predeceased  ber,  one  in  her  sole  living  son,  one  in  the  sole  child  of 
the  deceased  son,  and  one  in  each  ct  fbe  three  children  of  the  living  son, 
though  the  words  "lawful  issue"  be  oonstmed  in  the  light  of  the  closing 
provision  of  such  paragraph,  that  on  death  of  the  dau^ter  "and  In  de- 
fault of  such  Ia>7ful  Issue  i  *  •  *  bequeath  the  same  to  the  survivors 
and  survivor  of  my  children  and  the  lawful  Issue  of  such  of  my  children 
as  shall  be  dead" ;  It  not  appearing  therefrom  that  testator,  In  the  use 
of  such  words,  Intended  that  the  distribution  should  be  per  stirpes,  and 
not  per  capita. 

[Ed.  Kote.— For  other  cases,  see  WlUs,  Cent.  Dig.  SS  1087-1089 ;  Dec 
Dig.  <s=>498.] 

2.  Wills  «5=)498 — Oonstbuotion— "Lawfctl  Isstib" — DisTaiBurnoir. 

As  normally  used  In  wills,  the  phrase  "lawful  Issue"  means  all  the  de- 
scendants of  the  person  whose  Issue  Is  indicated,  and  requires  a  per  capita 
distribution  of  the  fund  equally  among  the  issue  of  whatever  generation. 

[Kd.  Note.— For  other  cases,  eee  Wills,  Cent.  Dig.  1067-1089 ;  Dec. 
Dig.  «=»49S. 

For  other  definitifms^  see  Words  and  Ptirases,  First  and  Second  Series, 
Lawful  Issue.] 

8.  Wnxs  *»498 — GonsTBUonON — "Dbtatjut  of  Lawjttl  Issuie." 

A  provision  of  a  will,  that  in  "defttult  of  lawful  issue"  of  the  life  t)ene- 
flciary  certain  distrlbntlon  ^ould  be  made  of  the  estate  in  remainder,  re- 
quired the  esHdusion  of  every  descendant  of  the  life  benefidary,  Including 
her  grandcbUdien.  before  tbaze  coold  be  a  dtfanlt  of  iasne. 

[Bd.  Kote.— Far  otber  caee%  see  WUla.  Cent  Dig.  H  1087-1080;  Dec 
Dig.«s>498. 

For  otber  deflnltitHis,  see  Words  and  Pluases,  ilrst  and  Second  Serl^ 
In  Default  <a  Issue.] 

4.  Wnxs  «=3>456— CoNSTsuonon — IiAnonAGx  Used. 

In  constmlng  a  will,  words  having  a  fixed  intent  must  be  ^ven  their 
natural  meaning,  in  tl»  absence  of  some  verbal  qnaliflcatlon  found  In 
ttwwilL 

[Ed.  Note.— For  other  cases,  see  Wills.  Gent  Dig.  |  974;  Dec.  Dig. 

Petition  of  John  S.  Van  Cleef  to  render  and  settle  his  account  as 
s(de  surviving  trustee  of  the  trusts  created  under  the  will  o£  Daniel 
A.  Robbins,  deceased.   Decreed  according  to  opinion. 

Cullen  &  Dykman,  of  Brooklyn,  for  accounting  trustee. 

D.  A.  Marsh  and  James  M.  Gray,  both  of  Brooklyn,  for  MaricMi 
Van  Cleef  Warner  and  Sallie  N.  Gildersleeve. 

Henry  D.  Lott,  of  Brooklyn,  for  Henry  C,  Van  Cleef. 

Samuel  Evans  Maires,  of  Brooklyn,  for  Caroline  E.  Dakin. 

Patrick  E.  Callahan,  of  Brookhrn,  special  guardian,  for  Lois  Van 
Cleef,  Jean  Van  Cleef,  and  Edna  Van  Cleef. 
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KETCHAM,  S.  [1]  The  will  under  which  this  accounting  is  made, 
after  general  legacies,  makes  provision  for  each  of  the  four  children 
of  the  testator,  in  four  paragraphs,  of  which  tihe  one  now  requiring  con- 
struction is  an  example.   It  is  as  follows : 

"Sixth.  I  give,  devise  and  bequeath  unto  my  danghter  Mary  Angusta  for 
her  sole  and  separate  use,  free  from  the  control  of  any  present  or  future  hus- 
band, the  net  Income  of  one  other  one-quarter  of  my  estate  for  and  dnrtng  the 
full  end  and  term  of  her  natural  llfe^  and  upon  Yk&e  death  I  give,  devise  and 
bequeath  the  said  one-quarter  of  my  estate  to  the  lawful  Issue  of  the  said 
Mary  Augusta,  and  In  default  of  sndi  lawful  Issue  I  glTe,  devise  and  bequeath 
the  same  to  the  surrlTons  and  survivor  of  my  children  and  the  lawfol  lasoe  of 
such  of  my  children  as  shall  be  dead." 

Mary  Augusta  died  since  the  death  of  the  testator,  and  the  persons 
in  whose  behalf  varying  claims  to  the  fund  mentioned  in  the  paragraph 
quoted  are :  The  representative  of  Mary  Augusta's  son,  Frank,  who 
died  in  his  mother's  lifetime,  his  child,  his  brother  Henry,  and  the  three 
children  of  Henry.  The  remainders  limited  to  the  lawful  issue  of 
Mary  Augusta  vested  at  the  death  of  the  testator  in  her  two  sons, 
subject  to  a  change  in  the  extent  of  their  interest,  but  never  as  to  the 
quality  thereof,  in  case  of  birth  of  additional  issue.  Such  right  in 
the  ftmd  in  question  as  Frank  would  have  had,  if  living,  has  passed 
to  his  representative. 

[2]  It  remains  to  determine  the  persons  who,  with  the  executor  of 
Franfe's  estate,  are  contemplated  in  the  words  "lawful  issue,"  and  to 
ascertain  the  proportions  in  which  the  fund  shall  be  divided  amoi^ 
them.  This  phrase  normally  means  all  the  d^endants  of  the  person 
whose  issue  is  indicated.  If  it  be  u^d  in  this  will  in  its  wdinary 
signification,  it  will  require  distribution  per  capita  of  the  fund  equally 
among  all  the  issue  of  whatever  generation. 

The  words  "lawful  issue"  may  readily  be  detached  from  their  pri- 
mary meaning,  but  only  by  some  glimpse  of  evidence  tending  to  show 
that  the  testator  used  the  words  with  an  intention  that  they  should  not 
signify  all  his  descendants.  This  adoption  by  the  testator  of  a  mean- 
ing which  the  words  would  not  otherwise  bear  may  appear  in  the  will 
itself,  or,  in  a  proper  case,  by  extrinsic  circumstances.  It  is  sought  to 
show  by  such  evidence  that  the  words  were  intended  to  limit  the  re- 
mainder upon  the  death  of  the  life  beneficiary  to  her  issue  per  stirpes, 
and  not  per  capita,  in  such  manner  that  each  stock  of  the  life  tenant, 
apparent  upon  her  death,  should  take  one-half  of  the  fund. 

In  this  effort  it  is  argued  that  the  words  in  question,  occurring  twice 
in  each  of  the  four  similar  paragraphs  of  the  will,  should  be  taken 
to  bear  the  same  meaning,  and  if,  in  the  last  use  of  the  words,  they 
can  conceivably  be  taken  to  intend  a  stirpital  instead  of  a  capital  dis- 
tribution, tiien  the  words  in  their  earliest  use  should  be  infused  widi 
the  same  stirpital  intent.  This  is  the  law.  Matter  of  Farmers'  Loan 
&  Trust  Co.,  213  N.  Y.  168,  107  N.  E.  340.  The  whole  argument 
then  balances  upon  the  claim  that  in  this  will  a  stirpital  division  is 
contemplated  in  the  following  words,  with  which  the  paragraph  under 
construction  closes : 

"Upon  her  death  •  •  •  and  In  default  of  such  lawful  Issue,  I  gi^e,  de- 
vise and  bequeath  the  same  to  the  survivors  and  survivor  of  my  dilldren  and 
the  lawful  Issue  of  such  of  my  children  as  shall  be  dead." 
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It  has  not  been  possible  to  extract  this  mtBniag.  Whether  in  these 
dosing  words  it  is  intended  that  the  lawful  issue  of  a  deceased  child 
of  the  testator  is  to  be  let  into  the  division  in  place  of  the  deceased  per- 
son, or  is  to  have  a  distributive  right  independently  and  by  virtue 
solely  of  his  own  primary  nomination,  no  unusual  meaning  is  impressed 
in  either  case  upon  the  words  "lawful  issue." 

Suppose  the  language  adapted  to  the  event  of  the  death  of  one  of 
the  four  children  without  issue  had  been,  *'I  give  to  my  remaining 
children,  if  then  living,  and  in  the  case  of  the  death  of  any  one  of 
them  I  give  that  which  would  have  been  his  share  to  his  lawful  issue," 
the  gift  over  to  issue  would  have  been  of  one-third,  but  there  would 
be  nothing  to  permit  or  suggest  that  "lawful  issue**  was  to  bear  any 
otlier  than  its  original  meaning. 

Suppose,  again,  the  language  had  been,  "I  give  to  the  persons  who 
shall  fulfill  the  following  description:  Any  child  or  children  of  mine 
and  lawful  issue  of  any  deceased  child  or  children  of  mine" — then 
each  perscm  to  be  included  in  the  description  "lawful  issue"  would 
have  a  share  equal  to  the  share  of  a  remaining  child  of  the  testator, 
but  there  would  still  be  no  intimation  that  the  testator  meant  to  de- 
part from  established  definitions. 

Moreover,  the  search  throughout  the  will  for  expressions  which  will 
define  or  extend  the  sense  in  which  the  words  "lawful  issue"  were 
first  used  is  not  to  be  confined  to  a  comparison  or  contrast  between 
the  first  and  the  last  emf^oyment  of  these  wcM'ds  in  each  of  these 
paragraphs. 

[8]  What  is  the  intent  of  the  same  words  when  used  in  the  second 
instance  in  the  paragraph?  After  a  gift  over  to  the  issue,  it  is  pro- 
vided that  "in  defa.ult  of  such  lawful  issue"  the  final  gift  over  shall 
be  to  "surviving  children  and  their  lawful  issue."  Was  it  conceivably 
within  the  purpose  of  the  testator  that  the  words  "in  default  of  lawful 
issue"  made  it  possible  that  if  one  of  his  children  died  leaving  no 
tivii^  children,  but  leaving  children  of  a  deceased  child  of  his  own. 
the  trust  fund  would  pass  wholly  to  persons  other  than  his  grand- 
duldren?  No  one  will  question  that  children  of  a  child  of  tiie  tes- 
tator were  defined  and  included  as  lawful  issue  in  the  language  "in 
default  of  such  lawful  issue."  The  phrase  requires  the  exclusion  of 
every  descendant  of  the  life  beneficiary  before  a  default  of  issue  can 
be  established. 

Further,  the  final  gift  over  contained  in  each  of  these  paragraphs  is 
limited,  not  only  upon  default  of  issue,  but  "of  such  lawful  issue." 
This,  in  the  reflex  value  of  the  word  "such,"  means  the  absence  of 
any  and  all  persons  such  as  are  contemplated  in  the  first  employment 
of  the  words  "lawful  issue,"  and  makes  it  fairly  manifest  that  "such" 
persons  as  are  within  the  phrase  when  employed  in  one  instance  are 
"such"  or  the  same  as  are  intended  in  the  other.  It  results  that,  if 
in  the  first  and  last  appearance  of  the  like  expression  there  could  be 
need  for  conjecture,  both  must  take  color  and  character  frcrai  the 
intermediate  phrase,  as  to  which  no  doubt  can  be  entertained. 

[4]  It  is  said  that  the  will  reveals  a  solicitude  on  the  part  of  the 
testator  for  his  four  children,  and  tiiat  this  must  be  presumed  to  have 
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reached  beyond  the  life  estates  provided  for  them  to  the  disposition 
of  the  remainders  now  under  examination.  If  this  preferential  re- 
gard were  conceded,  it  would  aid  in  the  construction  of  words  of 
doubtful  meaning;  but  it  could  not  alone  impose  a  special  significance 
upon  a  standard  phrase.  Whatever  might  have  been  the  attitude  of 
the  testator  toward  his  children,  words  which,  unqualified,  would  bear 
a  fixed  intent  would  have  to  retain  their  natural  purpose,  in  the  ab- 
sence of  some  verbal  qualification  to  be  found  in  the  instrument 

Since  this  was  written  counsel  for  Marion  Van  Cleef  Warner  and 
Sallie  N.  Gildersleeve  brings  to  the  attention  of  the  surrogate,  as  a 
strong  authority  in  favor  of  the  position  of  his  clients,  Matter  of 
Union  Trust  Co.,  156  N.  Y.  Supp.  32,  decided  by  the  Appellate  Di- 
vision of  the  First  Department  since  the  submission  of  this  case.  It 
would  be  the  duty  of  this  court  to  follow  the  decision  dted  in  a  like 
case,  but  never  unless  the  likeness  was  precise. 

The  question  here  involved  is  parallel  with  that  disposed  of  in  the 
case  cited,  with  one  controlling  exception.  The  language  there  con- 
sidered was,  "I  give,  devise  and  bequeath  the  same  -in  equal  portions 
to  her  issue,  if  any  then  surviving,"  and  the  conclusion  there  reached 
rested  solely  upon  the  conviction  that  in  the  words  "in  equal  por- 
tions" which  qualified  the  gift,  with  some  su^ort  in  the  context  of 
the  will  and  tiie  circumstances  surrounding  testator,  there  was 
an  abiding  purpose  to  secure  an  equality  among  the  beneficiaries  oi 
the  win,  and  that  this  purpose,  in  the  judgment  of  the  majority  of  the 
court,  could  not  be  satisfied,  except  by  the  construction  that  equality 
among  the  stocks  of  the  issue,  and  not  amoi^  the  individuals  of  sudi 
stocks,  was  intended. 

There  are  no  such  words  found  in  the  will  at  bar,  and  it  may  be 
confidently  said  that,  if  they  had  been  lacking  in  the  instrument  before 
the  court  in  the  case  cited,  the  prevailing  opinicMi  therein  could  not 
have  been  written. 

It  results  that  the  remainder  which  falls  in  upon  the  death  of  tiic 
beneficiary,  Mary  Augusta,  vests  in  equal  shares — one  in  the  repre- 
sentative of  Frank,  deceased;  one  in  the  living  son,  Henry;  one  in 
the  child  of  Frank ;  and  one  in  each  of  the  three  children  of  Henry. 
The  decree  may  proceed  accordii^;ly. 

Decreed  accordingly. 
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In  re  ENO'S  WILL. 
(Surrogate's  Oonrt,  New  York  County.  Febnutry  28, 1016.) 

1.  WiuiA  «s»208 — "Pbobati  Pbocebdiko"— Natusb. 

A  "tHTobate  proceeding"  Is  one  In  rem,  the  whole  issue  Is  directed  to  the 
factum  of  \^ill,  and  there  Is  no  plaintiff  nor  defendant. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  §S  602-504;  Dec, 
Dig.  ^203. 

For  other  definitions,  see  Words  and  Phrases,  first  and  Second  Series, 
Probate  Proceeding.] 

2.  Wills  «=>31S— Pbobate— Tbial. 

Code  ClT.  Proc,  }  2638,  providing  that  In  probate  proceedings  the  surro- 
gate must  make  an  order  directing  the  trial  by  Jury  of  any  controverted 
question  of  fact  where  any  party  appearing  seasonably  demands  It,  must 
be  so  construed  as  to  harmonize  wlUi  section  2614,  directing  that  before 
admitting  a  will  to  probate  the  snrrogate  must  inquire  Into  the  facts  and 
must  be  satlsded  of  the  genuineness  ot  the  will  and  the  validity  of  Its 
execution,  and  the  jury  are  but  triers  of  controrerted  facts  submitted  to 
them  by  the  surrogate,  and  unless  th^  surrogate  Is  satisfied  with  the 
flndli^  of  the  Jury  he  must  Ignore  them,  unless  the  trial  Is  had  in  the 
Supreme  Court 

[Ed.  Kote.— For  oOier  cases,  see  Wills,  Cent  Vie.  f|  761-754;  Dec 
Dig.  «»818J 

S.  Courts  ^;»4S1.— 'Pbobatb  FBOoBKDxiffas— Tbiai>-I8Bubb. 

An  order  transferring  to  the  Suprame  Court  the  trial  oC  issues  in 
contested  probate  proceedings  Is  not  in  contravention  of  an  order  setUing 
issues  of  tact  and  directing  a  trial  by  jury,  but  is  suj^lemental  theroto. 

[Ed.  Note.— For  other  cases,  see  Courte,  Gent  Dig.  H  127d-1287 ;  Dec. 
Dig.  «=94S1.} 

4.  CouBTs  43>481 — Pbobatb  Cotjbkh-Dbcbbb  nr  Rek— CoifOLiraivBNSSS. 

A  decree  in  rem  rendered  by  aae  surrogate  of  New  Tork  county  Bhould. 
not  -be  set  aside  by  the  other  surrogate. 

[Ed.  Note.— For  other  Cases,  see  Courts,  Cmt  DIf.  f!  1279-1287;  Dec 
Dig.  «Es>481.] 

5.  CouBTB      I  ICl — Pbobatb  Coubis-^ubisdiotxohal  Obdxbs— Gokolitbivb- 

HESS. 

A  jurisdictional  interlocutory  otd^  of  one  surrogate  of  the  county  of 
New  Tork  should  not  be  disturbed  by  the  other  surrc^te  in  so  far  as 
It  is  consistent  with  Oie  rights  of  the  parties. 

[Bd.  Note.— For  oth»  eases,  see  Courts,  Cent  Dig.  U  1279-1287;  Dec 
Dig.«a»4Sl.] 

&  Wnxs  4»318 — Pbobatb  Pboceedinos — OansB  FBAiono  Issubs  fob  Tbxai. 

— "Tbial  of  Pbobatb  PBOCEEDiMas." 

An  order  framing  Issues  for  trial  In  a  contested  probate  proceeding  Is 
a  part  of  the  trial  of  the  probate  proceeding,  within  Code  Civ.  Proc.  f 
2506,  relating  to  proceedings  at  chambers,  and  further  requiring  all  c<m- 
tested  probate  proceedings  to  be  disposed  of  at  the  Trial  Terra ;  but  this 
rule  may  not  apply  where  Issues  are  first  framed  for  trial  In  the  Supreme 
Court. 

[Ed.  Note^Fw  other  cases,  see  Wills,  Cent  Dig.  Si  751-754;  Dec. 
Dig.  ^»318.] 

IWeeding  to  probate  the  last  will  of  Amos  F.  Eno,  deceased.  On 
motion  for  order  transferring  issues  for  trial  in  the  St^reme  Court. 
Denied. 

•3>For  othH  OMM  «M  nsw  topic  ft  KHT-NUMBEB  is  all  Ker-Nnmbwwl  IMtwb  4  Indtans 
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In  support  of  motion: 

Nash  &  Jones,  of  New  York  City,  for  trustees  of  Columbia  Uni- 
versity in  City  of  New  York. 

Henry  De  Forest  Baldwin,  of  New  York  City,  for  proponents. 

Cadwalader,  Wickersham  &  Taft,  of  New  York  City,  for  New  York 
Ass'n  for  Improving  Condition  of  Poor. 

De  Forest  Bros.,  of  New  Yoric  Ci^,  for  Metropolitan  Museum  of 
Art. 

Evarts,  Choate  &  Sherman,  of  New  York  City,  for  American  Muse- 
um of  Natural  History. 

Stewart  &  Shearer,  of  New  York  City  (Austen  G.  Fox,  Wallace  Mac- 
farlane,  H.  De  F.  Baldwin,  and  Joseph  H.  Choate,  Jr.,  all  of  New 
York  City,  of  counsel),  for  New  York  Public  Library,  Astor,  I^enox 
and  Tilden  Foundations. 

In  opposition  to  the  motion : 

Gould  &  Wilkie,  of  New  York  City,  for  General  Society  of  Me- 
chanics and  Tradesmen. 

Leslie  J.  Tompkins,  of  New  York  City,  for  New  York  University. 

Charles  H.  Beckett,  of  New  York  City,  for  Gifford  Pinchot  and 
others. 

Simpson,  Thacher  &  Bartlett,  of  New  York  City,  for  William  P.  Eno. 

Arthur  C.'  Train,  of  New  York  City,  for  Henry  Lane  Eno. 

Sullivan  &  Cromwell,  of  New  York  City  (Leslie  J.  Tompkins,  Clarke 
M.  Rosecrantz,  Reeve  Schley,  Edwin  C.  Mulligan,  Charles  Albert 
Perkins,  and  Emery  H.  Sykes,  all  of  New  York  City,  of  counsel), 
for  Antoinette  E.  Wood  and  others. 

Daniel  J.  Mooney,  of  New  York  City,  special  guardian,  for  Gifford 
Pinchot,  2d,  and  otiiers. 

FOWLER,  S.  This  is  a  motion  addressed  to  the  surrogate,  sitting 
at  this  February  Trial  Term  of  the  Surrogate's  Court,  for  an  order 
transferring  the  issues  in  a  contested  probate  proceeding  to  a  trial  term 
of  the  Supreme  Court  of  the  state,  pursuant  to  section  2538,  Code 
of  Civil  Procedure.  It  appears  that  the  usual  interlocutory  order  for 
trial  by  jury  of  stated  issues  of  fact  in  this  proceeding  pursuant  to 
rule  7  of  this  court  has  already  been  made  by  my  honorable  colleague 
sitting  at  chambers  on  the  I7th  day  of  December,  1915.  I  observe  ^at 
this  order  was,  however,  made  after  I  had  first  announced,  on  the  prior 
motion  in  this  matter  for  temporary  administration  (as  appears  by  the 
published  reports  of  the  proceedings  then  before  me),  that  I  would  send 
the  issues  of  fact  for  trial  by  jury  demanded  by  contestants  to  the 
Supreme  Court,  if  the  cause  was  ripe  for  that  disposition.  I  was  then 
informed  by  counsel  (Mr.  Leslie  J.  Tompkins)  that  the  cause  was  not 
ripe  for  that  solution  and  no  such  order  was  made  by  me. 

The  proceeding  for  probate  herein  first  appeared  for  trial  on  the 
contested  probate  calendar  at  a  Trial  Term  of  this  court  for  January, 
1916,  held  by  Mr.  Surrogate  Cohalan;  but,  counsel  not  being  ready 
in  January,  the  cause  was  adjourned  (as  it  now  appears  under  a  mis- 
apprehension, to  which  I  shall  hereafter  advert),  to  the  March  Trial 
Term,  1916,  to  be  held  by  Mr.  Surrogate  Cohalan,  thus  passing  over 
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the  entire  February  Trial  Term.  Had  it  not  been  for  such  misaf^re- 
hensiun,  the  cause  would  have  regularly  appeared  on  the  list  of  con- 
tested probates  at  this  February  Trial  Term,  1916.  In  that  event  this 
motion  now  here  could  have  been  made  at  any  time  before  the  jury 
was  sworn,  and  there  would  have  been  no  embarrassment  about  the 
disp(»ition  of  this  moti(»ij  as  under  section  2538,  C.  C.  P.,  the  issues 
of  fact  for  a  jury  could  either  be  tried  by  myself  and  a  jury  (one  being 
duly  impaneled  for  February  term,  1916),  or  if  deemed  in  the  better 
interest  of  the  parties  it  could  then  have  been  regularly  transferred, 
under  the  powers  conferred  by  said  section  2538,  C.  C.  P.,  to  the  Su- 
preme Court  This  I  understood  to  be  conceded  by  all  the  counsel 
now  before  me.  But  any  such  disposition  at  this  time  is  frustrated, 
wholly  1^  reason  of  the  misapprehension  before  mentioned,  unless  this 
present  motion  is  now  regularly  sub  tudice  as  claimed  by  the  motioners. 

The  present  motion  made  at  this  Trial  Term  of  this  court  for  Feb- 
ruary, 1916,  assumes  importance,  not  only  because  of  the  magnitude 
of  the  charitable  bequests  contained  in  the  will  of  the  late  Mr.  Eno, 
now  offered  for  probate,  but  to  some  extent,  because  of  the  uncertainty 
of  the  true  meaning  of  the  somewhat  vague  Practice  Act  since  Sep- 
tember, 1914,  regulating  the  practice  and  procedure  in  this  court  in 
contested  proceedings  for  probate. 

The  conversion  by  the  Surrogates*  Act  of  1914  of  a  probate  court 
into  a  court  where  trials  by  jury  may  be  had  in  probate  proceedings, 
under  certain  circumstances,  is  in  itself  such  a  revolution  in  the 
former  practice  in  probate  matters,  as  administered  in  New  York  for 
upwards  of  two  centuries  and  in  the  common-law  system  for  upwards 
of  750  years,  that  it  is  not  surprising  that  very  important  questions 
of  law  are  presented  by  this  motion.  I  may  call  attention  in  passing 
to  the  fact  that  in  remodeling  the  old  Probate  Courts  of  the  country, 
whence  we  derived  our  common  law,  no  such  bold  and  subversive  pro- 
cedure was  attempted  by  the  skillful  law-reformers  of  that  country. 
Our  Surrogates'  Act  of  1914  (Laws  1914,  c.  443),  is  without  precedent 
in  the  legislation  of  any  country. 

[1,2]  A  probate  proceeding  is  a  proceeding  in  rem;  there  is  no 
plamtiff  and  no  defendant;  the  whole  issue  before  the  probate  court 
is  one  directed  to  the  factum  of  will ;  and  the  entire  proceeding  is  on 
the  testamentary  script  or  paper  which  is  always  the  res  incerta  of 
any  inquisition  or  trial  in  the  Surr(^te's  Court  in  a  probate  fnroceed- 
ing.  By  the  express  terms  of  section  2614  of  the  present  Code  of  Civil 
Procedure  the  surrogate  remains,  even  under  the  new  procedure,  the 
exclusive  judge  of  probate.  He  alone  can  make  a  decree  of  probate. 
That  mandatory  section,  to  which  I  refer,  directs : 

"Tbat  before  admitting  a  will  to  probate,  the  snrrc^te  must  inquire  particu- 
larly into  the  facts  and  ^rcumstances,  and  must  be  satisfied  of  Uie  genuineness 
of  the  will,  and  the  validity  of  its  eiecutlon." 

The  section  now  regulating  the  trial  by  jury  in  contested  probate 
proceedings  (section  2538,  C.  C.  P.)  provides  that  in  probate  proceedings 
the  surrogate  must  make  an  order  directing  the  trial  by  jury  of  any 
controverted  question  of  fact,  if  any  party  appearing  seasonably  de- 
mands such  trial.   Hiis  last-mentioned  section  must  be  so  construed 
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as  to  harmonize  with  section  2614,  C.  C.  P.  The  jury  are  not  by  the 
new  act  made  judges  of  probate,  but  triers  of  certain  controverted 
facts  to  be  submitted  to  them  by  the  trial  surrogfate  in  probate  pro- 
ceedings. Unless  tiie  judge  of  probate  is  satisfied  with  the  answers 
of  the  j  ury  to  the  special  questions  thus  submitted  to  them,  it  is  ob- 
vious that  the  surrogate  cannot  admit  the  will  to  probate  if  he  con- 
scientiously discharges  the  mandate  committed  to  him  alone  by  sec- 
tion 2614,  C  C.  P.  It  would  be  wrong  for  tiie  surrogate  to  ignore  his 
ofHcial  and  personal  obligations,  because  of  the  findings  of  a  jury,  if 
they  were  not  satisfactory  to  the  surrogate.  There  is  no  provision 
of  law  which  makes  the  answers  or  findings  of  the  jury  to  the  ques- 
tions submitted  to  them  by  the  surrogate  conclusive  per  se  on  the  con- 
science of  the  surrogate,  unless  the  trial  of  such  issues  is  had  m  the 
Supreme  Court.  Section  2538,  C.  C.  P. 

In  view  of  Uie  sections  of  the  Code  (2614,  2538)  just  mentioned, 
it  is  obvious,  I  think,  that  the  old  practice  on  a  devisavit  vel  non  once 
issued  out  of  chancery  affords  an  outline  for  the  logical  practice  to  be 
pursued  when  the  trial  is  had  with  the  aid  of  a  jury  in  the  Surrc^ate's 
Courts  under  the  new  act.  If  the  chancellor  was  not  satisfied  with 
the  verdict  on  the  issues  submitted  to  the  jury,  he  directed  a  new  trial 
or  trials,  sometimes  as  many  as  three.  So  uncertain  is  our  practice 
in  jury  cases  in  this  court  at  the  present  time  that  in  several  recent  in- 
stances in  this  court  the  jury  have  found  a  general  verdict  for  "plain- 
tiff" or  "defendant,"  as  the  case  may  be,  although  there  is  no  plaintiff 
and  no  defendant  in'  this  court  in  a  probate  proceeding,  which,  as  I 
stated,  is  a  proceeding  on  the  paper  propounded,  or  one  in  rem.  I  am 
only  illustrating  by  this  example  the  serious  difficulties  the  surro- 
gates labor  under  in  the  attempt  to  fit  a  trial  by  jury  into  the  old 
proceedings  for  probate  in  this  court.  There  are  countless  other  diffi- 
culties arising  under  the  new  Practice  Act  which  I  could  name  if  I 
deemed  it  essential  to  this  time.  But  I  shall  confine  myself  to  one 
other  only.  The  new  Practice  Act  of  1914  (now  chapter  18,  C.  C.  P.) 
makes  a  provisional  cross-reference  to  the  whole  of  the  Code  of  Pro- 
cedure for  the  pr<^er  practice  in  jury  trials  in  this  court  (section 
2770,  C.  C.  P.).  This  cross-reference  gives  rise  to  new  difficulties 
rather  than  elucidates  them.  A  similar  cross-reference  was  contained 
in  England  in  the  new  County  Court  Rules  (themselves  very  volumi- 
nous) by  an  omnibus  reference  to  all  the  still  more  voluminous  and 
discordant  rules  of  the  other  courts.  This  single  error  has  given  rise 
in  that  country  to  such  condemnation  that  it  imperils  the  entire  mod- 
em reform  r^^lating  practice  )yy  rules  of  court.  It  is  now  urged  in 
that  country  that  the  judges  have  not  sufficient  time  or  experience  to 
regulate  practice  by  rules  of  court,  and  that  the  rules  themselves  are 
too  bulky,  inconsistent,  and  prolix  to  be  advantageous  to  the  public. 
Of  the  truth  of  this  accusation  I  have  no  experience.  I  mention  it  only 
to  illustrate  the  vice  of  a  cross-reference  in  a  statute  to  rules  to  be 
adopted  provisionally. 

The  inherent  difficulties  arising  under  the  present  Surrogate's  Prac- 
tice Act,  providing  for  jury  trials  in  contested  probate  proceedings, 
are  illustrated  further  by  those  arising  even  imder  former  section 
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2653a,  C.  C.  P.  of  the  Code  of  1913,  which  was  a  much  more  compre- 
hensive and  artificial  act  than  the  present,  regulatixig,  as  section  2o53a 
did,  the  parties,  the  burden  of  proof  and  the  various  other  matters  of 
procedure  in  the  new  form  of  action  allowed  under  section  2653a.  I 
may  remark  at  this  point  that  the  new  form  of  aciioa  at  law,  allowed 
by  section  2653a,  has  the  unique  distinction  of  being  the  only  new  form 
of  action  at  law  invented  in  the  last  few  centuries ;  all  other  forms  of 
action  known  to  oiir  common  law  or  to  the  common  law  of  England 
are  sequential  developments  of  the  original  common  law  writs.  The 
desire  to  get  rid  of  the  perplexities  occasioned  by  the  new  type  of 
actions  brought  tmder  section  2653a  was  the  main  jtistiBcation  of  the 
present  reforms  embodied  in  the  Surrogate's  Act  of  1914.  Thus  it  is 
that  one  mischief  always  breeds  another.  Reforms  which  are  inarti- 
ficial are  always  full  of  danger  to  litigants. 

[3]  As  to  the  merits  of  diis  motion  so  ably  presented  with  care  and 
precision  by  the  distinguished  cotmsel  for  the  proponent  and  the  resid- 
uary l^atees,  I  entertain  not  a  single  doubt,  and  had  it  not  been  for 
the  misadventure  alluded  to  and  the  cause  been  now  regularly  oa  for 
trial  before  me  at  this  February  term  (as  it  should  have  been,  in  the 
ordinary  course)*  I  should  have  deemed  it  my  inq)erative  duty,  in  view 
of  the  discretion  lodged  in  the  trial  surrogate  and  the  inconclusiveness 
of  a  verdict  by  the  jury  in  this  court  and  the  many  imcertainties  of 
our  new  practice,  to  grant  this  motion.  The  transfer  to  the  Supreme 
Court  obviates  many  difficulties  and  much  lessens  the  costs  and  ex- 
pense to  the  parties.  But  the  trial  of  this  cause,  for  the  reason  stated, 
is  not  now  on  the  docket  or  list  of  causes  for  trial  befc»-e  me  at  this 
February  term.  It  is  now  on  the  trial  list  for  llie  March  term.  It  is 
nevertheless  uiged  by  counsel  for  the  motioners  that  under  the  act 
now  regulating  lliis  court  this  is  tiie  only  place  where  this  motion,  so 
brought  cm  before  me,  can  be  heard,  and  that,  notwithstanding  the 
formial  order  of  my  learned  colleague  directing  a  trial  by  jury,  I  am 
obligated  to  decide  the  motion  now  presented  at  this  Trial  Term  of 
the  court.  The  reasons  adduced  by  counsel  for  the  moticmers  for  this 
conclusion  are  certainly  forcible  and  to  my  mind  proper  and  logical. 
Their  views  are  entitled  to  respect.  I  agree  with  them  that,  if  I  were 
to  grant  this  motion,  it  would  not  be  in  opposition  to  the  order  of 
my  learned  colleague,  but  in  execution  and  furtherance  thereof. 

When  an  order  for  trial  by  jury  in  a  (Mrobate  proceeding  is  made  in 
this  court,  it  is  a  just,  proper,  and  full  ccnnpliance  with  such  order  to 
transfer  tfie  c<Mitroverted  issues  of  fact  to  the  Supreme  Court  for 
trial.  It  is  not  a  contravention  of  such  order.  The  order  settling  the 
issues  does  not  deprive  the  surrogate  at  Trial  Term  of  a  control  of 
the  trial,  and  his  further  order  transferring  the  trial  of  the  issues  to 
the  Supreme  Court  is  not  contrary  to  the  terms  of  the  original  order 
for  trial  by  jury,  but  supplemental  or  auxiliary  thereto  and  in  the  or- 
derly course  of  practice  prescribed  by  the  present  Code.  There 
ought  to  be  no  genuine  contention  over  such  a  plain  proposition  as 
this,  and  on  the  argument  I  understood  all  die  counsel  resisting  the 
motion  to  assent  to  its  accuracy.  But,  as  I  said  for  the  reason  stated, 
the  proceeding  for  probate  is  not  on  at  this  term. 
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It  is  next  argued  by  counsel  for  the  mottoners,  that  it  is  always  at 
any  time  in  the  discretion  of  either  surrogate  for  this  county,  when 
sitting  in  this  part,  to  make  an  order  transferring  any  contested  pro- 
bate proceeding  in  which  a  jury  is  demanded  to  the  Supreme  Court 
whether  the  proceeding  is  on  the  trial  list  at  that  term  or  not.  They 
also  urge  that  this  motion  now  here  is  the  first  invocation  of  the  exer- 
cise of  a  discretion  lodged  in  either  surrogate,  and  that  such  invoca- 
tion can  only  be  made  at  present  at  this  Trial  Term  of  this  court 
It  may  be  that  this  contention  is  entirely  accurate.  In  any  event  I  am 
so  impressed  by  its  force  that  I  have  felt  it  my  duty  not  to  remit  this 
motion  to  my  learned  colleague,  as  I  should  like  to  do,  but  to  take  it 
under  advisement.  If  the  motioner's  contention  is  accurate  my  col- 
league could  not  hear  the  motion  if  I  remitted  to  him. 

Upcm  the  merits  of  the  motion  I  have  no  hesitation  in  saying  that 
if  I  were  convinced  that  it  was  consistent  with  the  better  procedure 
in  this  court  I  should  certainly  grant  it  in  commcMi  justice  to  the  par- 
ties before  me.  It  is  only  about  the  expediency  of  any  such  course  at 
this  time  that  I  entertain  a  little  doubt. 

[4]  As  regards  the  expediency  of  my  making  this  order  let  me  • 
point  out  that  this  is  not  a  motion  affecting  a  decree  of  a  Surrogate's 
Court.  If  it  were,  I  should  not  entertain  it  for  a  moment.  Decrees 
of  a  Sur'r<:^te's  Court  are  decrees  in  rem.  By  the  public  law  decrees 
in  rem  are  amiided!  in  by  all  the  world,  whether  parties  or  not  De- 
crees in  rem  never  should  be  disturbed,  unless  for  the  gravest  causes 
allowed  by  law.  In  respect  of  decrees  in  rem  the  surrogates  of  this 
county  have  coequal  jurisdiction  and  responsibilities,  and  although,  by 
reason  of  the  fact  that  their  respective  offices  were  erected  by  separate 
acts  of  the  Legislature,  fhere  are  some  unsettled  questions  as  to  duties 
and  powers  in  respect  of  other  matters,  these  questions  do  not  relate 
to  decrees  in  rem  or  to  the  jurisdiction  of  this  matter.  If  decrees 
made  by  one  sum^;ate  were  to  be  set  aside  by  the  other,  the  rig^tf  lU 
authority  of  the  court  would  be  impaired.  This  is  to  be  avoided. 
I  have  never  disturbed  a  decree  of  this  court 

[5]  In  so  far  as  is  consistent  with  the  rights  of  the  parties,  it  is 
also  true  that  a  jurisdictional  interlocutory  order  of  one  surrogate  for 
this  county  should  not  be  disturbed  by  the  other.  I  recognize  this 
principle  to  the  fullest  extent  But  if  an  order  is  not  jurisdictional, 
and  is  in  express  violation  of  the  rights  of  the  parties,  it  presents  an- 
other questicm.  In  respect  of  n(»ijurisdictional  orders  which  clog  the 
wheels  of  justice  the  princij^e  of  orniity  may  have  no  applicatiGn.  I 
remember  when  in  the  Su[n-eme  Court  the  orders  of  &e  late  Justice 
Donahue  were  constantly  vacated  by  the  late  Justice  N.  Davis  of  that 
court  in  an  important  case  with  which  I  am  familiar.  But  this  point 
is  not  in  any  way  involved  in  this  matter  now  here,  I  mentkm  it  by 
way  of  illustration  and  precedent  only. 

This  motion  only  apparently  conflicts  with  the  c(Hnity  desirable  in 
courts  of  first  instance.  In  point  of  fact  this  moticm  is  not  in  conflict 
with  proper  comity.  This  motion  is  clamed  by  eminent  counsel  to 
be  an  invocation  of  a  discretion  lodged  in  either  surrogate  when  at 
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Trial  Term.  This  discretion,  it  is  claimed,  has  not  been  as  yet  exer- 
cised by  either,  and  it  can  be  exercised  only  at  Trial  Term.  That  is 
the  whole  controverted  point  now  involved  in  this  particular  motion. 
On  the  true  construction  of  the  new  Practice  Act  for  this  court  I 
am  inclined  to  the  c(»itenti(nis  presented  by^the  cotmsel  for  the  mo- 
tion; but,  should  I  grant  the  motion,  it  mi^ht  seem  that  I  was  inr 
fringing  some  order  of  my  colleague,  and  this,  in  tiie  interest  of  the 
great  business  of  this  court,  intrusted  to  two  surrogates,  is  to  be  dep- 
recated. Weighty  public  reasons  (which  I  will  not  detail)  compel  me 
to  avoid  even  the  appearance  of  judicial  discourtesy,  if  I  can  properly 
do  so  in  justice  to  tiie  parties. 

Before  announcing  my  solution,  let  me  consider  further  for  a  mo- 
ment another  aspect  of  this  motion.  The  order  of  my  learned  colleague 
for  thai  by  jury  in  this  proceeding  was  made  at  the  chambers  of  &is 
court,  pursuant  to  our  rule  of  court  No.  7.  The  history  of  this  new 
rule  is  as  follows :  Immediately  after  the  passage  of  the  new  Surro- 
gate's Law  my  learned  colleague,  in  common  with  some  other  surro- 
gates, felt  that  new  rules  of  court  were  imperative.  With  this  view 
I  did  not  concur.  Consequently  he  felt  constrained  to  publish  his 
rules  by  himself.  Rule  No.  7  was  one  of  the  series  which  were  first 
composed,  published,  and  promulgated  by  my  learned  colleague,  or 
under  his  auspices,  without  my  consent  and  on  his  sole  responsibility. 
The  publication  of  rules  of  court  by  one  surrogate  in  this  county, 
witiiout  the  concurrence  of  the  other,  was  without  precedent,  and  it 
created  such  dismay,  confusion,  and  consternation  among  the  inno- 
cent suitors  in  this  court — who  did  not  know  what  to  do  with  two 
sets  of  rules,  the  old  and  the  new — that  with  great  reluctance  I  con- 
cluded to  defer  to  my  colleague's  better  judgment  and  join  in  their 
promulgation,  after  a  few  changes  in  language  had  been  made  in  the 
various  rules  already  so  promulgated.  I  should  have  wished,  had  it 
been  possible,  perhaps  with  hypercaution,  to  take  more  time  for  the 
consideration  of  the  new  rules,  in  view  of  the  many  difficult  situations 
created  by  the  act  of  1914  in  the  practice  of  this  court.  But  delay  after 
his  action  was  inexpedient;  so  I  signed  the  rules. 

[6]  About  rule  7  I  am  frank  to  say  that,  although  I  am  now  fully 
responsible  for  its  final  promulgation,  I  have  long  entertained  some 
doubt  as  to  its  validity,  if  it  is  construed  to  authorize  a  surrc^te  sit- 
ting at  chambers  to  make  the  order  it  specifies.  I  think  there  is  no 
power  in  the  surn^ate  sitting  at  chambers  to  order  a  trial  by  jury  and 
frame  issues  in  a  contested  probate  proceeding  for  trial  by  such  jury. 
My  doubt  concerns  the  rule's  correspondence  with  the  statute.  If 
framing  issues  is  a  part  of  a  trial,  or  part  of  a  probate  proceeding, 
there  is  no  power  to  interfere  at  chambers  with  the  trial,  and  the  rule 
is  pro  tanto  ultra  vires.  The  provisions  of  the  Code  relating  to  the 
powers  and  duties  of  the  surrogates  for  this  county  were  mandatory, 
jurisdictional,  and  highly  peculiar.  Section  2506^  C  C.  P.,  reads  as 
follows : 

"The  term  of  tbat  court  held  at  the  chambers  aball  diapose  ctf  all  bnsinesB 
except  contested  probate  proceedings;  all  contested  probate  pniceedings  shall 
be  disposed  of  at  the  Trial  Term.** 
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To  mind  an  order  framing  issues  for  trial  in  a  contested  probate 
proceeding  is  a  part  of  the  trial  of  the  probate  proceeding  unless,  per- 
haps, such  issues  are  first  framed  for  a  trial  in  the  Supreme  Court 
under  section  2506,  C,  C.  P.  In  chancery,  in  the  trial  of  a  suit  in 
equity,  involving  the  validity  of  a  will,  the  diancellor  or  vice  chancellor 
(as  the  case  might  be)  presiding  at  the  trial  in  equity  always  framed 
the  issues  on  a  devisavit  vel  non,  sent  to  the  common-law  court,  and 
the  trial  was  then  proceeded  with  in  the  cc»nmon-law  court  until  the 
verdict.  After  the  verdict  came  back  the  trial  in  chancery  was  re- 
sumed. 

But  I  do  not  as  yet  feel  sufficiently  confident  in  the  accuracy  of  my 
own  conclusions  about  some  of  the  questims  arising  under  the  new 
act  to  be  dt^pnatic.  In  view  of  the  peculiar  relations  which  courts  of 
the  surrogate  now  bear  to  the  Appellate  Division,  I  am  inclined  to 
place  my  decision  on  this  motion  in  such  shape  that  it  may  be  speedily 
presented  to  that  tribunal  for  that  weighty  determination  which  alone 
can  give  ease  to  Ut^ants  in  this  court  and  determine  the  proper  prac- 
tice for  us  to  pursue.  'Hie  powers  of  the  Appellate  Divisim  in  respect 
of  the  courts  of  the  surrogates  continue  very  like  those  which  were 
long  exercised  over  the  older  courts  of  probate.  I  have  remarked  be- 
fore that  the  modem  legislation  could  not  have  been  unmindful  of  the 
old  precedents.  Matter  of  Martin,  80  Misc.  Rep.  17,  141  N.  Y.  Supp. 
784.  In  any  event,  as  surrogate  I  have  always  been  inclined  to  defer 
to  the  Appellate  I^vision  as  the  final  repository  of  the  powers  and 
jurisdiction  in  a  manner  delegated,  as  it  were,  to  the  surrogate  pro 
hac  vice. 

After  anxious  consideration  and  much  reflection  I  have  concluded 
that  it  would  be  in  the  best  interests  of  the  court  and  of  all  concerned 
if  I  should  ioT  the  present  deny  the  motion,  but  without  prejudice, 
and  with  leave  to  renew  it  at  any  time  or  place  counsel  choose  after 
the  Appellate  Division  have  reached  a  ccmclusion  on  the  merits  of 
the  appeal  from  my  order.  This  may  be  very  speedily  accomplished 
if  desired.  In  the  meanwhile  the  trial  of  the  contested  proceeding  for 
probate  should,  I  think,  be  stayed. 

I  will  accorcHn^ly  pro  forma  deny  this  motion  for  the  present  solely 
on  the  grotmd  oi  my  want  of  power  under  the  new  act  to  make  Uie 
order  sought  If  I  am  held  to  have  tiie  power,  I  shall  then  proceed 
to  make  the  order. 
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(Supreme  Oontt,  Appellate  Divl^on,  Third  Departmait  March  8,  1916.) 

Food  <S=»25 — Sai.b — Iicflikd  Wabkantt  or  Fitness  fob  Interdbd  Pttkposb. 
On  a  sale  of  meat  by  a  retail  dealer,  there  was  an  Implied  warrant; 
that  It  was  soond  and  fit  for  use,  though  It  was  sold  by  the  dealer  In  the 
same  tarm  In  which  the  dealer  pnrchaaed  It,  and  It  bore  a  gOTemment 
stamp  to  the  ^ect  that  it  was  aonnd  and  fit  tor  consnim)tloa  and  free 
from  defect 

[Ed.  Note.— For  other  eases,  see  Food,  Cent  Dig.  1 18;  Dec.  Dig.  ^25.] 

Appeal  from  Trial  Term,  Schenectady  County. 

Action  by  Anna  Mary  Rinaldi  against  the  Mohican  Company.  From 
a  judgment  in  favor  of  plaintiff  upon  the  verdict  of  a  jury  for  the  sum 
of  $1,000,  and  from  an  order  denying  defendant's'  motion  for  a  new 
trial,  defendant  appeals.  Affirmed. 

Argued  before  KELUXSG,  P.  J.,  and  LYON.  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

William  H.  Foster,  of  Syracuse  (L.  B.  McKelvey,  of  Saratoga 
Springs,  of  counsel),  for  appellant. 

Fryer  &  Lewis,  of  Schenectady  (Charles  G.  Fryer,  of  Schenectady, 
of  counsel),  for  respondent. 

HOWARD,  J.  The  plaintiff  became  infected  with  a  parasite  found 
in  pork  and  known  as  trichina.  She  purchased  the  pork  from  the  de- 
fendant, a  retail  dealer.  The  meat  appeared  clean,  good,  and  whole- 
some. It  also  bore  tiie  United  States  government  stamp  to  the  effect 
that  it  was  sound  and  fit  for  consumption  and  free  from  defect.  The 
plaintiff  cooked  the  meat,  and  she  and  her  family  ate  it  and  were  made 
sick.  She  has  recovered  a  judgment  against  the  defendant  for  the 
damages  which  she  suffered,  upon  the  theory  that  the  sale  of  the  pork 
for  immediate  consumption  carried  with  it  an  implied  warranty  that  it 
was  sound  and  fit  for  use.  It  is  quite  apparent  from  the  record  that 
the  defendant's  store  was  clean  and  samtary  and  that  the  defendant 
was  absolutely  free  from  negligence.  There  was  no  lack  of  care  what- 
ever in  the  handlii^  or  sale  of  the  meat,  so  that  we  are  confronted 
squarely  mth  the  question  as  to  whether  the  sale  of  this  meat  tmder 
these  circumstances  did  carry  with  it  an  implied  warranty  of  fitness. 

Were  this  question  being  presented  to  this  court  for  the  first  time, 
I  should  rebel  vigorously  against  following,  in  this  instance,  the  com- 
mon-law rule  of  implied  warranty  proclaimed  as  far  back  as  the  days 
of  Blackstone  and  adhered  to  in  this  state,  and  quite  generally  in  all 
the  states  of  the  Union.  Many  common-law  doctrines  established 
centuries  ago  are  rejected  by  the  courts,  as  inapplicable  to  present- 
day  conditions.  The  rule  that  there  is  an  implied  warranty  on  the 
part  of  tiie  vendor  of  foodstuffs,  that  goods  sold  for  immediate  con- 
sumption are  fit  and  wholesome,  is  a  doctrine  no  longer  suitable,  I 
believe,  to  modem  conditions.  This  court  has,  however,  twice,  very 
recently,  committed  itself  to  the  old  rule.  Race  v.  Krum,  162  App. 
Div.  911,  146  N.  Y.  Supp.  197,  reported  on  reargument  163  App.  Div. 

«arw  fltkar  oasea  me  msw  toplo  A  KKT-HUHBBR  iQ  aU  Kar-MamlMnd  nicaiU  A  JndtxM 
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924,  147  N.  Y.  Supp.  818 ;  Leahy  v.  Essex  Co.,  164  App.  Div.  903, 
148  N.  Y.  Supp.  1063.  Frequently,  where  courts  follow  slavishly  in 
the  footsteps  of  precedent,  they  fail  to  do  justice,  and  are  conscious 
that  they  are  failing  to  do  jttstice;  but,  although  going  contra^  to 
their  judgment,  they  feel  bound  by  the  established  law.  In  the  Race 
Case,  decided  in  March,  1914,  I  dissented  from  the  application  of  the 
doctrine  of  implied  warranty,  as  did  also  Justice  Woodward ;  how- 
ever, a  majority  of  the  court  adopted  the  old  rule.  In  July,  1914,  we 
decided  the  Leahy  Case,  again  adopting  the  common-law  doctrine. 
Now  we  are  asked  to  distinguish  this  case  from  the  Race  Case.  Un- 
less we  are  to  make  this  court  ridiculous,  I  do  not  see  how  we  can 
do  so.  In  the  Race  Case  all  the  decisions  relating  to  the  subject  were 
thoroughly  examined,  and  then  examined  again  on  reai^ment 

There  are,  it  is  true,  two  distinguishing  features  between  the  facts 
of  this  case  and  the  facts  of  the  Race  Case.  In  the  Race  Case  the 
commodity  was  ice  cream  and  was  compounded  by  the  defendant; 
here  the  meat  was  sold  in  the  same  form  that  it  was  purchased.  In 
the  Race  Case  there  was  no  government  inspection  or  stamp  of  fitness ; 
here  there  was  such  a  stamp.  But  neither  of  these  distinctions  re- 
moves the  present  case  from  the  operation  of  the  doctrine,  for  if  the 
principle  of  implied  warranty  is  to  control  there  can  be  no  distinction 
between  a  vendor  who  compounds  the  article  (as  in  the  case  of  ice 
cream)  and  one  who  retails  goods  in  the  same  shape  as  they  were 
when  he  bought  them,  as  in  this  case.  In  neither  case  is  the  vendor 
accused  of  negligence  or  want  of  care.  The  implied  warranty  rule 
rests  upon  a  principle  of  public  policy.  The  reason  for  that  rule  is 
stated  m  Wiedeman  v.  Kdler,  171  111.  93,  49  N.  E.  210.  as  fdlows: 

"It  may  be  said  that  tbe  rule  Is  a  haxah  <nie ;  bat,  as  a  general  rale,  In  flie 
sale  of  provisions  the  vendor  has  so  nutny  more  fscUltleB  for  aflcertaining 
the  soundness  or  unsoundness  of  tbe  article  oflTered  for  sale  tban  are  possessed 
by  the  purchaser  that  it  is  much  safer  to  hold  the  vendor  liable  than  it 
would  be  to  compel  the  purdiaser  to  assume  the  risk." 

If  tills  is  the  principle  on  which  the  rule  rests,  no  amount  of  care 
can  relieve  the  vendor.  The  government  stamp  adds  nothing  to  his 
position,  for  he  has  warranted  the  goods,  and  whether  he  has  been 
careful  or  careless  is  of  no  concern.  We  did  not  affirm  in  the  Race 
Case  on  the  doctrine  of  negligence  or  want  of  reasonable  care,  but 
flatly  on  the  doctrine  of  implied  warranty.  This  doctrine  was  applied 
squarely  by  the  Supreme  Court  of  Illinois  in  Wiedeman  v.  Keller,  supra, 
where  many  leading  authorities  were  examined.  That  was  a  sale  of 
meat,  and  was  practically  parallel  with  the  case  before  us.  In  view 
of  the  attitude  which  this  court  has  assumed,  the  Wiedeman  Case 
should  have  great  weight  with  us.  In  Bigelow  v.  Maine  Central  Ry. 
Co.,  110  Me.  105,  85  Atl.  396,  43  L.  R.  A.  (N.  S.)  627,  the  Supreme 
Judicial  Court  of  Maine  rejected  the  common-law  doctrine  as  not 
being  applicable  to  canned  asparagus. 

Personally  I  approve  of  the  doctrine  there  propounded.  This  court, 
however,  having  so  recently  twice  taken  a  contrary  position  on  the 
subject,  it  would  be  better,  I  think,  to  allow  the  Coiurt  of  Appeals  to 
dispose  of  the  question  in  this  state  than  for  us  to  attempt  to  make  a 
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distinction  here  and  thus  inject  confusion,  and  perhq)s  ridicule,  into 
the  law.    The  judgment  should  be  affirmed. 

Jui^ment  and  order  unanimously  affirmed,  with  costs.  Hie  court 
disapproves  of  the  finding  of  fact  that  the  defendant  had  any  knowl- 
edge of  a  defective  condition  of  the  meat,  and  finds  that  there  was 
no  credible  evidence  to  establish  such  knowledge.  All  concur;  I<YON, 
J.,  in  result 


PBOPIiE]  ex  leL  ZIBGEB  v.  WHITEHEAD.  Mayor,  et  aL 

(Supreme  Goart,  Spedal  Term,  Brie  County.   March  6,  1916.) 

L  MUNICIPAI.  CoilPOBA,TIONS'^=>217— iClVIL  SeEVICE  EMPLOTfiS — APPOinXMENU 

Civil  Service  Lew  (Consol.  Laws,  c.  7),  §  9,  relating  to  municipal  classi- 
fied service,  declares  that  all  appointments  or  employments  shaU  be  for  a 
probationary  term  not  exceeding  the  time  fixed  in  the  rules.  Section  21 
provides  that  an  exempt  fireman,  having  been  aHKtlnted,  cannot  be  dis- 
charged, except  on  chai^  and  after  a  hearing,  and  If  the  position  be  abol- 
ished he  shall  be  assigned  to  another  position  tor  which  he  may  be  fitted. 
An  exempt  fireman  was  appointed  for  a  probationary  period  of  three  months. 
JBeld,  that  until  the  end  of  that  period  his  appointment  was  not  penna- 
nent,  and  he  might  be  discharged  by  the  appointing  officer  without  charges 
b^ng  preferred;  the  probadonary  period  being  intended  to  give  the 
appointing  power  authority  to  dismiss  incompetent  servants  before  their 
appointment  should  become  permanent. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Olg.  SS 
576,  577,  679.  680;  Dec  Dig.  «=>217.] 

2.  MumciPAi,  OoKPOBATiONs  *=»217 — Civn,  Sebviob  Appointuxnt. 

Where  aa  employe  Is  appointed  under  Civil  Service  Law,  S  9,  for  a  pro- 
tmtlonary  period,  the  appointing  officer  may  dismiss  him  before  the  ex- 
piration of  the  probationary  period. 

lEd.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  11 
576,  577,  579,  580;  Dec.  Dig.  «=»217.] 

S.  Municipal  Corpobations  <&=>217— Civil  Seetiob — Pebfebences, 

While  by  ConstltutlMi  and  statute  Civil  War  veterans  are  given  prefer- 
ence in  appointment.  Irrespective  of  their  standing  on  the  eligible  list,  an 
exempt  fireman  has  no  bu<^  privilege,  ttiough  Civil  Service  Law,  S  21,  de- 
Clares  he  cannot  be  dismissed,  save  on  charges,  and  in  case  of  abolition  of 
his  position  must  be  assigned  to  somo  other  poeitlon  for  which  he  may 
be  fitted. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Oeoit.  Dig.  f 
576.  677,  579,  580;  Dec.  Dig.  1^217.] 

Applicati<si  by  the  People  of  the  State  of  New  York,  on  the  relation 
of  George  F.  Zieger,  against  George  W.  Whitehead,  as  Mayor,  and 
others,  for  writ  of  mandamus.   Alternative  writ  issued. 

Michael  J.  Noonan,  of  Niagara  Falls,  for  relator. 
Robert  J.  Moore,  of  Niagara  Falls,  for  defendants. 

WHEELER,  J,  The  relator's  affidavits  show  that  he  is  an  exempt 
fireman,  and  state  that  on  the  15th  day  of  October,  1915,  he  was  ap- 
pointed to  the  position  of  a  foreman  in  the  highway  department  of 
the  city  of  Niagara  Falls,  and  tliat  on  January  3,  1916,  he  was  dis- 
charged by  the  city  officials.    The  relator  alleges  that  others  were 
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appointed  to  perform  the  work  he  had  been  doing,  that  he  was  not 
discharged  upon  charges  preferred  and  after  a  hearing,  and  in  sub- 
stance daims  that  the  city  ofUciats  of  Niagara  Falls  violated  the  pro- 
visions of  section  21  of  Ihe  state  Civil  Sennce  Law  in  disdiarging 
him,  he  being  an  exempt  fireman.  The  relator  asks  to  be  reinstated 
or  assigned  to  such  branch  of  the  municipal  service  he  is  fitted  to 
fill,  as  required  by  section  21  of  the  act  in  question. 

[1]  The  opposing  affidavits  set  up  various  matters  by  way  of  de- 
fense to  these  proceedings,  and  among  others  allege  that  the  relator's 
employment  as  street  foreman  for  said  dty  began  on  the  23d  day 
of  October,  1915,  and  that  pursuant  to  section  9  of  the  Civil  Service 
Law  such  appointment  was  probationary  only  for  the  period  of  three 
months,  as  provided  by  section  1  of  rule  28  of  the  dyH  service  rules 
of  the  dty  of  Niagara  Falls.  The  position  in  question,  it  is  conceded, 
is  in  the  classified  service  of  the  city  of  Niagara  Falls.  Hie  latter 
portion  of  section  9  of  the  act  provides  that : 

"All  appointments  or  employmeatB  In  tlie  classified  serrlce  •  *  •  shall 
be  for  a  probattonary  term  not  exceeding  the  time  fixed  In  the  naes." 

The  time  fixed  by  the  civil  service  rules  of  Niagara  Falls,  it  is  al- 
leged, is  the  period  of  three  months.  The  probationary  term  of  tiie 
relator,  therefore,  did  not  expire  until  the  23d  day  of  January,  1916. 
On  the  3d  day  of  January,  1916,  his  services  were  dispensed  with. 
The  question  thus  presented  is  whether  one  serving  a  probationary 
term,  being  an  exempt  fireman,  is  in  law  entitled  to  5ie  benefit  of  the 
provisions  of  section  21  of  the  Civil  Service  Law,  ot  may  be  dis- 
charged without  charges  preferred  or  a  hearing,  and  whether  such  a 
person  has  any  right,  in  tiie  event  the  p<^tion  is  abolished,  to  be  as- 
signed to  other  duties  at  a  like  salary,  as  provided  by  section  21. 

I  am  of  the  opinion  the  designation  of  an  eligible  for  probationary 
service  is  not  tantamount  to  an  "appointment  or  emplojTnent"  within 
the  meaning  of  section  21  of  the  Civil  Service  Law.  The  appointment 
or  designation  is  not  an  absolute  one.  The  very  object  and  purpose  of 
the  probationary  term  is  to  supplement  the  labors  of  dvil  service  ex- 
aminers in  passing  on  the  qualifications  and  eligibility  of  the  applicant 
for  appointment,  and  to  enable  the  appointing  ofiicer  to  ascertain  and 
correct  any  mistake  of  himself  or  of  the  dvil  service  commission  aris- 
ing from  the  inefficiency  of  a  candidate  certified  as  eligible,  when  he 
might  in  fact  prove  incompetent  to  discharge  the  duties  of  the  place 
to  which  he  might  be  appointed.  People  ex  rd.  Sweet  v.  Lyman,  157 


In  other  words,  the  probationary  term  may  be  said  to  be  one  of  the 
tests  required  by  statute  in  determining  the  efficiency  of  a  candidate. 
So  that,  until  a  candidate  has  taken  the  test  of  a  probationary  term, 
the  appointing  power  has  the  right  to  determine  whether  the  candidate 
is  acceptable,  and  whether  or  not  he  will  make  the  appointment  a 
permanent  one.  Until  the  probationary  term  expires  and  the  time 
for  a  permanent  appointment  arrives  the  appointing  officer  may  de* 
cline  to  make  the  appointment  permanent.  In  spite  of  the  fact  that 
the  candidate  has  been  certified  by  the  commission  for  appointment,  a 
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few  days  of  actual  service  may  demcmstrate  the  candidate's  unfitness 
for  the  practical  discharge  of  ttic  duties  of  the  office. 

[2]  I  do  not  think,  therefore,  the  appointing  official  is  required  to 
wait  until  the  expiration  of  the  probationary  term  before  deciding 
whether  the  probationary  appointee  meets  the  requirements  of  the 
place  or  not,  but  may  discharge  the  probationer  or  dispense  with  his 
service  at  any  time,  even  before  the  expiration  of  the  three  months 
prescribed  in  the  rules.  Consequently  I  conclude  that  the  relator  never 
held  the  position  of  a  highway  foreman  "by  appointment  or  employ- 
ment," within  the  meaning  of  section  21  of  tixe  Civil  Service  Law. 
Until,  therefore,  the  candidate  receives  a  permanent  appointment,  the 
appointing  power  is  not  required,  before  dispensing  with  the  services 
of  a  probationer,  to  prefer  charges  and  have  a  hearing  of  the  applicant. 

[3]  In  this  connection  it  will  not  be  out  of  place  to  call  attention 
to  the  distinction  between  the  rights  of  a  veteran  of  the  Civil  War  and 
a  volunteer  fireman.  A  veteran  is  by  the  Constitution  and.  the  statute 
given  the  right  of  preference  in  appointment,  irrespective  of  his  stand- 
ing on  an  eligible  list.  An  exempt  fireman  is  accorded  no  such  pref- 
erence.' The  only  right  wluch  a  fireman  has  superior  to  that  of  others 
is  that,  when  once  permanently  appointed,  he  cannot  be  discharged, 
except  on  charges  and  after  a  hearing,  and  if  the  position  is  abolished 
he  is  entided  to  be  assigned  to  some  other  position  for  which  he  may 
be  fitted. 

In  this  proceeding  I  reach  the  conclusion  that  if  the  allegations  of 
tiie  answering  affidavits  are  correct,  if  the  relator  was  serving  a  pro- 
bationary term  at  the  time  his  services  were  dispensed  with,  then  he 
cannot  succeed  in  this  proceeding.  In  the  relator's  moving  affidavit, 
however,  he  seems  to  allege  and  set  forth  an  uncondititmal  appoint- 
ment. If  it  were  not  for  this  allegation,  I  should  dismiss  the  proceed- 
ing forthwith;  but,  in  view  of  Ihe  form  of  the  rdator's  aUegations, 
I  am  of  the  opinion  that  he  is  probably  entitled  to  an  alternative  writ, 
but  not  to  a  peremptory  writ,  of  mandamus. 

So  ordered. 


BEBDT  ELEVATOR  CO.  v.  MONOK  OO.  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department.  Febrnaiy  11, 1016^) 

L  Hbchahics'  liiBNS  €=»197 — PBiOBrET — Ukkecorded  Teaksfeb. 

Under  lien  Law  (Consol.  Laws,  c.  33)  8  13,  giving  a  mechanic's  lien 
priority  over  a  conveyance.  Judgment,  or  other  claim  against  sa<3i  prop- 
erty not  recorded,  docketed,  or  filed  at  the  time  of  flliug  the  notice  of 
such  lien,  the  apparent  ownership  of  the  party  with  whom  the  lienor's 
contract  was  made  continued,  and  was  a  valid  subject  of  lien  when  the 
notice  was  filed,  notwithstanding  a  prior  unrecorded  conveyance  to  de- 
fendant 

[Ed.  Note.— For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  S9  312- 
347;  Dec.  Dig.  «=»197.] 

2.  Mechanics'  Liens  «=>197-^Rzcobd — TAxmrrr. 

Tht  validity  of  a  conveyance  on  record  is  conditioned  upon  a  proper 
acknowledgment,  so  as  to  warrant  recording  the  instrument 

[Ed.  Note.— For  other  cases,  see  Mecbanictf  Lloi^  Gent  Dig.  ||  842- 
347;  Dec.  Dig.  «=»197.] 
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Appeal  from  Special  Term,  Kings  County. 

Action  by  the  Reedy  Elevator  Ccmipany  against  the  Monok  Company 
and  others.  Fr(»n  so  much  of  a  judgment  in  a  proceedings  to  fore- 
close a  mechanic's  lien  as  dismissed  the  c<»nplaint  on  dte  merits  against 
Anna  C.  Farrell,  plaintiff  appeals.  Reversed,  and  cause  remitted  for 
adjustment  of  equities,  and  for  foreclosure  and  sale. 

Argued  before  JENKS,  P.  T„  and  THOMAS,  STAPLETON. 
MILLS,  and  PUTNAM,  JJ. 

Harry  Lesser,  of  New  York  City,  for  appellant 
George  F.  Alexander,  of  Brooklyn,  for  r^pondent. 

PUTNAM,  J.  Plaintiff  sued  to  foreclose  a  mechanic's  lien  upon 
property  in  Brooklyn,  for  installing  an  electric  freight  elevator  under 
its  contract  made  September  28,  1912,  with  the  Monok  Company,  then 
the  owner.  The  elevator  was  put  in  on  March  18,  1913.  On  June 
5th  following,  the  Moncdc  Company  sold  the  premises  to  defendant 
Anna  C.  Farrell,  by  conveyance  duly  executed  and  delivered,  followed 
by  the  grantee's  taking  possession,  but  without  recording  her  deed. 
Meanwhile,  on  June  12,  1913,  plaintiff  filed  its  notice  of  lien  in  due 
form,  in  which  it  specified  the  Monok  Company  as  owner,  and  as  tiie 
one  by  whom  plaintiff  had  been  enployed.  Though  defendant  Farrell 
was  a  bona  fide  owner  in  possession,  she  failed  to  record  her  convey- 
ance until  July  16,  1913,  over  a  month  after  plaintiff's  notice  of  lien. 

[1,2]  Although  the  remedy  by  early  mechanics'  lien  acts  was  so 
defective  that  the  lienor  took  the  risk  of  being  defeated  by  an  un- 
recorded conveyance  (Quimby  v.  Sloan,  2  Abb.  Prac.  93  [1855]),  be* 
cause  the  title  reached  was  only  the  interest  of  the  contracting  owner 
as  it  existed  when  the  notice  of  lien  was  filed  (Cox  v.  Broderick,  4 
£.  D.  Smith,  721),  later  statutes  have  enabled  the  lienor  to  rely  on 
the  title  as  it  stands  on  record  when  the  lienor  files  his  notice  (Laws 
1863,  c.  500,  §  1;  Laws  1875,  c.  379,  §  4;  Uws  1885,  c.  342,  §  5; 
Laws  1897,  c.  418,  §  13  [now  Laws  of  1909,  c.  38;  Consol.  Laws,  c. 
33]).  Even  the  validity  of  a  conveyance  on  record  is  conditioned  upon 
a  proper  acknowledgment,  so  as  to  warrant  recording  the  instrument. 
Lemmer  v.  Morison,  89  Hun,  277,  35  N.  Y.  Supp.  623.  Such  lien 
now  has  priority  "over  a  conveyance,  judgment  or  other  claim  against 
such  pr(^>erty  not  recorded,  docketed  or  filed  at  the  time  of  filing 
the  notice  of  such  lien."  Laws  1909,  c.  38,  |  13.  Hence,  for  the 
purpose  of  plaintiff's  lien,  the  apparent  ownership  of  the  Monok  Cwn- 
pany  continued,  and  was  a  valid  subject  of  lien  on  June  12th,  when 
its  notice  of  lien  was  filed,  notwithstanding  the  unrecorded  conveyance 
to  defendant  Farrell. 

The  judgment  of  dismissal  should  therefore  be  reversed,  with  costs 
of  this  appeal.  As  other  liens  may  be  involv«i,  the  cause  is  remitted 
to  Iht  Special  Term  to  adjust  the  equities  under  secticm  45  of  the  lien 
Law,  and  to  render  judgment  of  foreclosure  and  sale.  All  concur. 
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<Sianreme  Oourt,  Special  Term,  WeBtduBtBr  County.  March  6, 1916.) 

EiXEUPTZONS  4s>S0 — ISBUBASCm  PoUCT. 

A  policy  on  the  life  of  Insured,  a  judgment  debtor,  based  on  the  20-year 
soaranteed  Interest  bond  plan,  which,  by  Its  terms,  was  payable  on  the 
death  of  the  Insured  to  his  wife,  provided  that,  If  the  insured  should  be 
living  at  the  end  of  the  accumulation  period,  he  should  be  entitled  to  a 
choice  of  options,  Including  one  to  surrender  the  policy  for  Its  cash  value. 
On  the  date  of  matnrl^  the  Insured  ^ected  to  snrrender  the  policy  and 
receive  the  cash  value.  Beld,  that  in  such  case  the  proceeds  of  the  policy 
were  liable  for  Insured's  debts,  the  wife  not  having  a  vested  Interest  as 
In  case  of  ordinary  life  policies,  and  In  proceedings  supplementary  to  ex- 
ecution a  recover  to  take  diarge  of  sneh  mon^s  should  be  appointed. 

[EQd.  Nota. — For  othar  cases*  see  BxemptlonB,  Cent  Dig.  i  7B;  Dea  Dig. 

Action  by  Robert  Scobie  against  John  Connor.  Application  for  the 
appointment  of  a  receiver  in  proceedings  supplementary  to  execution. 
Receiver  appdnted. 

John  J.  O'Grady,  of  New  York  City,  for  judgment  creditor. 
Charles  D.  Millard,  of  Tarrytown,  for  judgment  debtor. 

TOMPKINSf  J.  This  is  an  application  for  the  appointment  of  a 
receiver  in  proceedings  supplementary  to  executi(»a.  It  appears  with- 
out dispute  that  the  New  Yoric  Life  Insurance  Comity  issued  its 
policy  of  insurance  for  $1,000  on  tfie  life  of  the  judgment  debtor 
on  the  20-year  guaranteed  interest  bond  plan,  with  a  20-year  accumu- 
lation, which  policy  was,  by  its  terms,  payable  in  the  event  of  the  death 
of  the  insured  to  Annie  Connor,  his  wife.  The  policy  further  pro- 
vided that  if  the  insured  should  be  living  at  the  end  of  said  accumula- 
tion period,  namely,  on  the  19th  day  of  February,  1916,  he  should  be 
entitled  to  a  choice  of  certain  options  under  said  policy,  one  of  which 
was  to  surrender  the  same  to  the  company  for  its  entire  vsdue  in  cash. 

The  20-year  accumulation  period  was  completed  on  the  19th  day 
of  February,  1916,  and  on  that  day  the  insured  filed  with  the  insur- 
ance company  a  written  notice  to  the  effect  that  he  desired  to  receive 
said  entire  cash  value  of  said  policy,  which  said  cash  value  was  and 
is  the  sum  of  $1,290.28,  and  that  the  insurance  company  now  holds 
said  sum  to  the  credit  of  the  insured,  the  judgment  debtor,  subject 
cmly  to  the  injunction  contained  in  the  order -for  the  judgment  debtor's 
examination  in  this  proceeding.  Subject  only  to  the  said  injunction, 
the  defendant  and  judgment  debtor  is  concededly  entitled  to  tiie  said 
sum  of  $1,290.28.  It  is  his  property,  and  only  for  the  injunction  here- 
in he  could  receive  it  himself,  or  assign  or  transfer  it  to  suit  himself. 

In  these  circumstances,  I  think  the  money  is  subject  to  the  payment 
of  the  judgment  herein,  and  that  this  motion  for  the  appointment  of 
a  receiver  should  be  granted.  If  the  insurance  policy  were  an  cwdi- 
nary  straight  life  policy,  payable  to  the  wife,  thereby  giving  her  a 
vested  interest  therein,  she,  of  course,  could  not  be  deprived  of  such 
interest  by  any  creditor  of  the  husband ;  but  where  a  policy  provides 
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for  a  cash  surrender  value,  payable  to  the  insured,  and  which  he  may 
elect  to  collect  and  receive  without  the  consent  of  the  wife,  and  he  docs 
so  elect,  and  the  money  is  set  apart  for  and  immediately  p^able  to 
him,  such  moneys  thereby  become  liable  for  his  debts.  The  case 
of  Grems  v.  Taver,  148  N.  Y.  Supp.  200,  cited  by  counsel  for  the 
judgment  debtor,  does  not  hold  to  the  contrary. 
Moticm  granted,  and  order  signed. 


&Z  Misc.  Rep.  <K16) 
PBOPLB  ez  rel.  TOWN  OF  HBUPSTEAD  et  aL  T.  BTATB  BOABD  OF 

TAX  COM'RS  et  aL 

(Sapreme  Court,  Special  Temi,  Albany  County.   December,  1916.) 

1.  Costs  «s>246— Taxation — Ckehobabi— Review  of  DETEauunATion  of  Tax 

COMUBSIOinBS. 

Wbere  the  Court  of  Appeals,  on  an  appeal  pursuant  to  Tax  Law 
(Consol.  Laws,  c.  60),  {  175,  In  a  certiorari  proceeding  brought  to  review 
tbe  determination  of  the  state  board  of  tax  commlstioners,  directs  In  an 
amendment  to  Its  remittitur  that  the  dlsbursementa  in  the  Appellate 
DiTision,  wherein  the  proceeding  was  first  heard,  shall  abide  the  final  de- 
termination of  the  proceeding,  and  such  final  determination  has  been  had 
in  favor  of  relators,  the  costs  and  disbursements  should  be  taxed  fff^f'PfA 
respondents  In  accordance  with  such  direction. 

[£d.  Note. — For  other  cases,  see  Oosts^  Dec.  Dig.  «s»24S.] 

2.  Costs  <fi=>197 — Taxation — Motion — Jusisdictioh. 

The  Supreme  Court,  sitting  In  Special  Term,  not  only  had  Jurisdiction 
to  entertain  a  motion  to  recover  such  costs  and  disbursements,  by  virtue 
of  an  agreement,  entered  Into  by  all  the  parties  and  their  attorneys,  that 
the  question  of  recovering  same  should  be  left  to  the  court,  bnt  would 
have  had  Jurisdiction  Irrespective  of  such  agreement. 

[Ed.  Note.— For  other  cases,  see  Coasts,  Cent  Dig.  IS  762-7B6;  Dec 
Dig.  «=>197.] 

8.  Costs  4=3l97 — ^Taxation — Denial  or  Motion — Bab  to  Subbbqubnt  Mo- 
tion. 

That  an  application  made  to  tbe  Court  of  Appeals  for  the  taxati<»i  of 
such  costs  and  disbursements  was  denied  did  not  deprive  the  Supreme 
Court,  sitting  In  Special  Term,  of  Jnrlsdlctifnv  to  entertain  the  nwtlwi. 
wbere  the  denial  was  long  after  delivery  of  Its  rendttltnr  by  tiie  Court  of 
Appeals  and  on  tbe  ground  that  the  proceeding  was  not  then  In  that  court. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent.  Dig.  i|  762-765;  Dec. 
Dig.  «»107.] 

Certiorari  by  the  People  of  the  State  of  New  York,  on  relation  of 
the  Town  of  Hempstead  and  another,  against  the  State  Board  of  Tax 
Commissioners  and  others.  On  motion  to  recover  costs  and  disburse- 
ments.  Motion  granted. 

See,  also,  165  App.  Div.  934,  150  N.  Y.  Supp.  35. 

Alfred  T.  Davison,  of  Brooklyn  (James  K.  Foster,  of  Brooklyn,  of 
counsel),  for  relators. 

Dowsey  &  Parsons,  of  New  York  City,  for  town  of  North  Hemp- 
stead. 

Uterhart  &  Graham,  of  New  York  City  (Alfred  M.  Schaffer,  of 
New  York  City,  of  counsel),  for  town  of  Oyster  Bay. 
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CHESTER,  J.  [1]  The  proceeding  in  which  the  relators  are  seek- 
ing to  recover  uieir  costs  and  disbursements  was  a  writ  of  certiorari, 
heard  by  the  Appellate  Division  of  the  Third  Department  in  the  first 
instwce,  to  review  the  determination  of  the  state  board  of  tax  commis- 
sioners made  on  an  appeal  by  the  relators  to  that  board  pursuant  to 
section  175  of  the  Tax  Law  (Laws  of  1909,  c.  62).  The  determina- 
tion of  such  state  board  which  was  reviewed  by  said  writ  was  one 
which  dismissed  said  appeal  and  affirmed  the  decision  of  the  board  of 
supervisors  as  to  the  equalization  of  the  assessments  for  the  year  1911. 

On  the  hearing  of  the  writ,  the  Appellate  Division  decided  (People 
ex  re!.  Town  of  Hempstead  v.  Tax  Commissioners,  163  App^  £Mv. 
803,  149  N.  Y.  Supp.  239)  that  the  determination  of  the  state  board 
of  tax  ccMumissioners  was  not  supported  by  the  evidence,  and  made 
its  own  finding  of  fact  that  the  percratages  which  the  assessed  value 
of  the  real  property  in  each  of  the  three  towns  of  Nassau  county  bore 
in  1911  to  its  full  value  are  50  per  cent,  for  the  town  of  Hempstead,. 
25  per  cent,  tor  the  town  of  North  Hempstead  and  25  per  cent,  for 
the  town  of  Oyster  Bay,  bei^ig  the  only  three  towns  in  the  county  of 
Nassau.  With  respect  to  the  costs,  tiie  order  of  the  Appellate  Dvn- 
sion  under  such  decision  contained  the  provision : 

"Ibat  the  relators  recover  from  the  respMidents,  the  town  of  Oyster  Bay 
and  ttie  town  of  North  Hempstead,  the  sum  of  fifty  (f50)  dollars  coats,  together 
vlth  tbelr  dlsbursonents  herein,  to  be  taxed  by  the  county  clak  of  the  coon^ 
<tf  Albany,  and  that  Oie  rotors  have  executlai  therefor." 

Pursuant  to  such  order  the  relators  taxed  their  costs  and  disburse- 
ments as  follows !  Costs,  $50 ;  disbursements,  for  printing  cases  and 
paints,  $1,192.99;  total,  $1,242.99. 

The  town  of  Oyster  Bay  and  the  town  of  North  Hempstead  ap- 
pealed to  the  Court  of  Appeals  frrnn  the  order  of  the  Appellate  Divi- 
sion, and  that  court  decided  (214  N.  Y.  594,  108  N.  E.  913)  that  the 
Appellate  Division  did  not  have  the  authority,  cm  certiorari  to  review 
the  suction  of  ^e  state  board  of  tax  commissioners,  to  detmiune  dis- 
puted questions  of  fact  involving  the  rights  of  the  parties  or  to  grant 
final  judgment  upon  the  facts  so  found  by  it,  but  that  the  Appellate 
Division  should  have  reversed  the  determination  of  the  state  board  of 
tax  commissioners  and  remitted  the  proceedings  to  the  state  tax  ctMn- 
mission  (the  successors  of  said  state  board)  for  a  new  and  further  hear- 
ing upon  the  merits,  with  costs  in  the  Court  of  Appeals  in  favor  of  the 
appellants.  The  original  remittitur  of  the  Court  of  Appeals  provided 
as  follows : 

"That  tlie  order  so  appealed  from  be  modified,  by  providing,  in  place  of  the 
findings,  orders,  and  dlrecttwe  contained  tberdn,  that  the  determlnatton  ct 
the  state  board  of  tax  commissioners,  dated  June  20,  1913,  Is  reversed  and  set 
aside,  and  that  the  proceeding  be  remitted  to  the  state  tax  commission  for  a 
new  and  farther  hearing  on  the  merits,  with  costs  In  favor  of  the  appellants  in 
tUsooart" 

Thereafter  a  motion  was  made  in  the  Court  of  Appeals  for  an  or- 
der amending  such  remittitur,  which  motion  was  granted,  and  the 
court  amended  the  same  (215  N.  Y.  698,  109  N.  E.  1090),  by  adding 
thereto  the  f blowing: 
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"Tbe  costs,  Including  disborsemeots  therein  inrorided,  shall  abide  the  final 
determination  of  the  proceedlni^  and  the  amount  of  serrlces  and  expenses  of 
counsel  In  the  proceedings  shall  be  In  all  tilings  subject  to  future  order  In  the 
proceedings." 

Pursuant  to  the  order  of  the  Court  of  Appeals,  a  new  and  fur&er 
hearing  on  the  merits  in  the  proceeding  was  had  before  the  state  tax 
commission.  After  several  days'  hearing  a  stipulation  in  writing  was 
entered  into  between  the  attorneys  appearii^  in  &e  proceeding  and 
the  supervisors  of  the  several  towns  in  the  county  of  Nassau  that  the 
ratios  which  the  assessed  value  of  the  real  property  located  and  as- 
sessed in  said  towns  for  the  year  191 1  bears  to  the  full  value  thereof 
are  as  follows:  Town  of  Hempstead,  50  per  cent;  town  of  North 
Hempstead,  27.4  per  cent,;  town  of  Oyster  Bay,  27.4  per  cent. — 
and  Uiat  the  assessments  in  said  towns  be  equalized  according  to  the 
for^foing  ratios  in  lieu  of  the  ratio  established  by  the  board  of  super- 
visors in  said  county  in  1911,  which  table  of  ratios  is  accepted  as  a 
compromise  and  settlement  of  said  appeal,  and  that  the  state  tax  com- 
mission may  enter  an  order  in  tiiis  (M-oceeding  in  accordance  with  this 
stipulation  as  their  decision.  Pursuant  to  this  stipulation  such  an 
order  was  entered  by  said  board. 

[2]  It  is  alleged  m  the  affidavits  in  support  of  this  motion  and  not 
denied  that: 

"It  was  agreed  by  all  the  parties  and  their  attorneys  that  the  amount  of 
costs  and  disbursements  to  which  the  town  of  Mempstead  and  its  attorney  were 
entitled,  pursuant  to  secUou  178  of  the  Tax  T^w,  should  be  left  to  State  Tax 
CSommiasloner  Walter  H.  Knapp  to  decide,  and  that  the  question  of  the  town 
of  Hempstead  recovering  its  costs  and  disbursements  awarded  by  the  Appellate 
Division  of  the  Third  Department  should  be  left  to  the  court  to  decide." 

It  appears  here  that  a  porticm  of  this  agreement  has  been  given  ef- 
fect, for  pursuant  to  it  the  state  tax  commission,  in  making  its  order 
and  determination,  awarded  to  the  town  of  Hempstead  an  amount  to 
cover  costs  and  disbursements  of  its  appeal  to  that  board.  This  mo- 
tion is  made  by  the  relators,  and  is  an  attempt  to  make  effective  the 
other  part  of  such  agreement  with  respect  to  the  costs  and  disburse- 
ments awarded  to  them  by  the  Appellate  Division.  In  my  <^>ini(»i  the 
relators  would  have  the  right,  in  the  absence  of  any  agreement,  to  pre- 
sent that  questi<Mi  to  the  court  for  determination,  unle%  they  had 
agreed  as  a  part  of  tiie  settlement  to  waive  their  right  to  enforce  the 
payment  of  the  costs  and  disbursements  awarded  to  them.  By  the 
amended  remittitur  in  the  Court  of  Appeals  such  costs  and  disburse- 
ments were  made  to  abide  the  final  determination  of  the  proceedings. 
The  proceeding  has  eventuated  in  favor  of  the  relators,  and  they  have 
obtained  substantially  the  same  relief  which  they  tried  to  obtain  by 
ttieir  appeal  to  the  state  board,  and  which  the  Appellate  Division  tm- 
dertook  to  grant  them. 

[3]  The  state  bt^d  of  tax  commissioners  would  have  no  power  to 
grant  the  relief  as  to  costs  which  the  relators  seek  on  this  motion,  and 
the  only  court  to  which  the  application  for  relief  can  be  made  seems 
to  me  is  to  the  Supreme  Court  sitting  at  Special  Term.  The  applica- 
tion to  the  Court  of  Appeals  for  the  relief  here  sought  was  denied. 
But  this  denial  was  long  after  the  delivery  of  its  remittitur  on  the  deci- 
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sion  made  by  it  in  the  proceeding,  and  tiie  denial  was  on  die  ground 
that  the  proceeding  was  not  then  in  that  court  That  decision  does 
not  stand  in  the  way  of  this  motion  in  the  prc^r  court 

The  Court  of  Af^als  having,  in  the  amendment  which  it  made  to 
its  remittitur,  provided  that  the  costs  and  disbursements  in  the  Ap- 
pellate Division  shall  abide  the  final  determination  of  the  proceeding, 
and  such  determination  having  now  been  had  in  favor  of  the  relators, 
it  seems  to  me  fair  that  the  costs  and  disbui^ements  should  fall  upon 
the  appellants  in  that  court,  in  accordance  witli  its  direction,  the 
motion  is  granted,  with  $10  costs. 

Motion  granted,  with  $10  costs. 


(Saimme  Court,  Aiipdiate  Dlrlidon,  Second  Department  Bfarcb  8, 1916.) 

PKmCIPAI.  AHD  AOEIVT  «S9l01 — CABBIAQE  07  GOODS — ^LnOTATION  OF  Z/IABILITT 
 CONTKACT  BT  SHIPPER'S  AGENT. 

A  shipper  of  goods  Is  boond  by  the  special  contzact  tendered  to  and 
received  by  her  agent 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent  Oent  Dig.  S3  StSt 
256,  890,  846;  Dec  Dig.  «s»101.] 

'  Pntnam,  X,  dissenting. 
Appeal  imm  Trial  Term,  Dutchess  County. 

Acti(»  by  hily  F.  Foster  against  G.  C.  Taylor,  as  president,  etc. 
Fr<nn  a  judgment  in  favor  of  the  plaintiff,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial,  defendant  appeals.   Modified  and  ai- 


Argued  before  CARR,  STAPLETON,  MILLS,  RICH,  and  PUT- 
NAM, JJ. 

Frank  Hasbrouck,  of  Poi^hkeepsie,  for  appellant. 
Morschauser  &  Mack,  of  Poughkeepsie,  for  respondent 

PER  CURIAM.  The  plaintiff  was  bound  by  the  special  contract 
tendered  to  and  received  by  her  agent.  Mills  v.  Weir,  82  App.  Div. 
396,  81  N.  Y.  Supp.  801;  Knapp  v.  Wells  Fargo  &  Co.,  134  App. 
Div.  712,  119  N.  Y.  Supp.  117;  Noonan  v.  Wells  Fargo  &  Co.,  68 
Misc.  Rep.  322,  123  N.  Y.  Supp.  903.  Her  recovery  for  damages  was 
limited  under  the  circumstances  of  this  case  to  the  sum  of  $50. 

The  judgment  is  modified,  by  reducii^  the  amount  of  the  reo^very 
to  the  sum  of  $50  and  costs,  and,  as  so  mod^ed,  the  judgment  and 
order  are  affirmed,  wi&out  costs  of  tliis  ai^eat 

CARR,  STAPLETON,  MILLS,  and  RICH,  JJ..  concur. 

PUTNAM,  J.  (dissenting).  The  facts  show  damage  from  the  car- 
rier's n^ligence,  which  it  does  not  attempt  to  excuse.  Whether  the 
barrel  contained  flour,  potatoes,  or  other  usus^  barrel  commodities, 
and  whatever  was  its  declared  value,  it  was  not  to  be  left  out  unpro- 
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tected.  The  contents  were  soaked  and  discolored.  A  aHnmon  car- 
rier in  this  state  by  general  exception  may  relieve  itself  even  from  its 
own  negligence.  Boyle  v.  Bush  Terminal  R.  R.  Co.,  210  N.  Y.  389, 
104  N.  E.  933.  Where,  however,  the  carrier's  receipt  in  the  course 
of  its  excepting  clauses  reserved  therefrom  instances  of  its  negligence, 
it  cannot  say  that  the  $50  limitation  measures  its  liability,  whether 
from  negligence  or  otherwise. 
In  this  receipt  the  carrier  is  not  to  be — 

"liable  In  any  event  for  more  than  fifty  dfdlars  (fSO)  on  any  shipment  of  100 

pounds  or  less." 

But  it  does  not  stc^  there.   It  goes  on: 

(4)  "I7nle««  caused  hv  it»  oum  negligence,"  It  Is  not  to  be  liable  for  differ- 
ence in  weight,  or  for  death,  injury,  or  escape  of  live  freight.  "Packages 
coDtaining  fragile  articles,  or  articles  consisting  wliolly  or  in  part  of  glass, 
must  be  packed  so  as  to  Insure  safe  transportation  by  express  with,  orAinofy 
care.  If  cot  so  packed,  and  plainly  marked  so  as  to  Indicate  the  nature  of 
the  contents,  the  company  shall  not  be  liable  tor  damage  to  such  ^ipm^t 
unZen  proved  to  Jio  negligent.** 

The  carrier's  duty  to  take  ordinary  care  is  so  fundamental  that  de- 
fendant would  not  venture  to  leave  it  wholly  out  in  drawing  up  these 
protective  exemptions.  The  clauses  would  naturally  lead  a  shipper 
to  think,  and,  in  my  view,  a  court  to  hold,  that  the  qualifications  "un- 
less proved  to  be  negligent,"  "unless  caused  by  its  own  negligence," 
apply  elsewhere  in  the  contract.  Can  the  cxihtcss  c(»npany  say :  I  am 
in  no  event  to  pay  more  than  $50,  but  in  case  of  certsun  articles,  or 
liabilities,  I  shall  not  be  liable  at  all,  unless  I  am  shown  to  be  negligent? 
Perhaps  that  might  be  contended  before  Public  Service  Commissions 
Law  (Laws  of  1907,  chapter  429)  §  38.  But  if  these  clauses  as  to 
certain  kinds  of  merchandise  purport  to  exempt  from  all  liability,  then 
in  this  state  they  are  void. 

I  think,  therefore,  the  exemption  to  $50  in  this  receipt  did  not 
cover  damage  caused  by  defendant's  proven  negligence. 


8TBA0US&  MALLEABI^  IBON  WOBKS      TBAYSLICRS'  INS.  Ca 
<Supreme  Court,  Trial  T«m,  Onondaga  Oounty.    Uarch  1,  1916.) 

1.  InSUBANCB  «=>435— BlfPLOTEBS'  LlABILITT  InSTJEANCB — EXCBPTBD  RiSKS. 

Where  an  employers'  liability  policy  excepted  the  risks  of  injuries  sus- 
tained by  employes  caused  by  making  additions  to,  alterations  in,  or  con- 
structing the  building,  the  employer  conld  not  recover  for  Injuries  so 

caused. 

[EM.  Note.— BV>i  otber  cases,  see  Insoranoe,  Gent.  IMg.  i  1144;  Dec. 

Dig.  «=»435.] 

2.  INSUBANCS  ig=:>435— EUFLOYTBS*  LlABILICT  Il7BURA.irOI— INJUSXEB  COVMID 

— "Obdinaet" — "Obdinabt  Rbpaibs," 

An  employer  could  not  recover,  on  a  liability  policy  which  api^led  to  In- 
juries sustained  In  making  "ordinary  repairs,"  but  not  to  those  In 
making  addltl<HiB  to,  alterations  in,  or  constructing  the  bnllding,  for  \Sr 
Juries  to  employes  while  replacing  tbe  roof  and  the  woodwork  destroyed 
by  Are  of  a  part  of  the  building  144  feet  long  and  58  feet  wide,  b«Tlng 

«=3For  oUier  cams  we  •am*  topic  &  KEY-NUMBEE  In  aU  Ksr-Nambored  Digests  *  Iad«M> 
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walls  17  feet  high,  since  the  wo  A  did  not  constitute  an  OTdlnary  repair; 
^'ordinary"  being  defliwd  as  c<»uiioa,  usual,  eBtabUKhed,  regular,  often 
recaning. 

[Ed.  Note.— For  lAiux  caMB,  see  Inanranoe.  Oent  Dig.  i  1141;  Dec. 

J>ig.  «=>435. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Secimd  Series, 
Ordinary ;  Ordinary  Repair.] 

Action  by  the  Syracuse  Malleable  Iron  Works  against  the  Travelers' 
Insurance  C(»npany.   Judgment  for  defendant. 

Hiscock,  Dc^eny,  Williams  &  Cowie,  of  Syracuse,  for  plaintiff. 
H.  D.  Bailey,  of  Syracuse,  for  defendant. 

HUBBS,  J.  The  defendant  issued  to  the  plaintiff  an  employers' 
liabili^  policy  in  the  usual  form.  While  the  policy  was  in  fcx'ce  an 
accident  happened  whidi  resulted  in  injury  to  several  emj^yes.  One 
of  them  brought  an  action  against  the  plaintiff  and  recovered  a  judg- 
ment. Thereafter  the  plaintiff  and  defendant  entered  into  a  stipu- 
lation whereby  it  was  agreed  that  the  plaintiff  herein  might  settle 
the  actions  brought  against  it  by  the  other  employes,  and  that  the 
amount  paid^  and  the  expenses,  should  be  treated  as  if  paid  to  satisfy 
judgments  recovered ;  and  it  is  stipulated  in  this  case  that,  if  the  plain- 
tiff is  entitled  to  recovo*  anything,  it  is  entitled  to  recover  $6,399.47, 
with  interest  from  January  1,  1912. 

On  August  9,  1910,  a  fire  occurred  at  tiie  plaintiff's  malleable  iron 
works,  and  resulted  in  destroying  the  woodwork  in  the  annealing  room 
and  also  the  roof  covering  that  room.  The  part  of  the  building  called 
the  annealing  room  was  a  one-story  structure  144  feet  long  and  58 
feet  wide,  and  the  walls  were  17  feet  high,  made  of  brick.  After  the 
fire  plaintiff  started  to  repair  the  building  and  to  place  thereon  a  new 
roof.  The  work  had  progressed  to  a  point  where  the  brickwork  had 
been  completed  and  the  new  roof  partially  completed,  when  on  15th 
day  of  December,  1910,  the  roof,  then  in  process  of  completion,  sud- 
denly gave  way  and  injured  employes  of  the  plaintiff,  who  were  en- 
gaged in  packing  malleable  castings  in  annealing  pots  to  go  into  the 
kilns.  The  men  injured  were  regular  employes  of  Ihe  plaintiff  en- 
ga^d  to  do  that  kind  of  work. 

The  sole  question  involved  in  this  case  is  whether  or  not  the  plain- 
tiff was  protected  by  the  policy  in  question.  By  consent  of  the  parties 
the  case  was  tried  by  the  court  without  a  jury.  Tht  policy  provides 
that  the  company  will  indemnify  the  insured  against  loss  sustained 
by  it  on  account  of  injuries  sustained  by  persons  employed  by  the  in- 
sured, and  whose  compensation  is  included  in  the  declarations  con- 
tained in  the  policy  and  upon  which  the  premium  for  the  policy  is  com- 
puted. The  policy  also  provides  that  the  company  shall  not  be  liable 
for  injuries  sustained  by  persons  employed  by  the  insured  in  violation 
of  law  and  under  certain  other  exceptions  specified  in  the  policy.  It 
iJien  contains  a  clause  marked  "Operations  Covered — VI/*  which  reads 
as  follows: 

"This  agreement  shall  apply  to  such  injuries  so  sustained  by  reason  of  the 
business  operations  described  in  said  declarations,  and  shall  Include  the  work 
oC  maWrg  ordinary  repairs  for  the  preserratlon  at  maddnery  or  buildings 
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nnd  the  renewal  of  exlstlDg  mediaDical  egnlpment  Unless  a  permit  describ- 
ing the  work  to  be  undertaken,  signed  by  an  officer  of  the  company.  Is  hereto 
attached,  this  agreement  shall  not  apply  to  such  injuria  so  sustained,  If 
caused  by  making  addiUoos  to^  alterations  in,  or  the  construction  or  demc^tlon 
of  any  building,  stmctun,  or  plant,  or  by  the  InstallatloiL  of  mechanical 
equipment  In  any  building  or  part  of  bulldiog  not  preyloualy  occupied  by  the 
assured." 

An  analysis  of  subdivision  VI  discloses  that  the  agreement  shall 
apply,  first,  to  injuries  sustained  by  reason  of  the  business  operations 
described  in  said  declaration ;  and,  second,  shall  include  the  work  of 
making  ordinary  repairs  for  the  preservation  of  machinery  and  build- 
ings. The  business  operations  described  in  said  declaration,  referred 
to  above  and  made  a  part  of  the  polu^,  are  as  follows : 

"Description  of  bodneas  <^ratlona  to  be  insured:  Malleable  Iron  works,  liH 
dudlng  Incidental  matddne  shopwoi^  and  metal  pattern  nuking— wooden 
pattern  making." 

So  the  policy  ^vers,  according  to  its  terms,  injuries  sustained  by 
reason  of  the  business  of  malleable  iron  works,  including  inddentu 

machine  sh(^woiic  and  metal  pattern  making,  wooden  pattern  mak- 
ing, and  the  work  of  making  ordinary  repairs  for  the  preservation  of 
machinery  or  buildings. 

[  1 }  The  sec<»id  half  of  subdivisicm  VI  provides  that  the  agreement 
shall  not  ^ply  to  such  injuries  so  sustained,  if  caused  by  making  ad- 
ditions to,  alterations  in,  or  the  construction  of  any  building,  structure, 
or  plant,  unless  a  permit  describing  the  work  to  be  undertaJcen,  signed 
by  an  officer  of  Uie  company,  is  thereto  attached;  that  is,  attached 
to  the  policy.  The  policy  says,  in  plain  and  unmistakable  language, 
&at  the  agreement  shall  not  apply  to  such  injuries  so  sustained,  if 
caused  by  making  additions,  alterations,  etc.,  and  by  that  statement 
injuries  sustained  or  caused  by  making  additions,  etc.,  are  specifically 
excluded  from  the  injuries  covered  by  the  policy,  unless  the  insured 
does  something  required  by  the  pc^cy,  to  wit,  procures  a  written  per- 
mit describing  the  work  to  be  undertaken,  signed  1^  an  officer  of  the 
company  and  attached  to  the  policy.  It  is  conceded  tiiat  no  such 
permit  was  secured  by  the  plaintiff  and  attached  to  the  policy.  Clearly, 
if  the  injuries  sustained  by  the  employes  in  question  were  caused  by 
making  additions  to,  alterations  in,  or  the  construction  of  the  building, 
there  can  be  no  recovery,  because  such  risks  are  excepted  risks  under 
the  policy  and  by  its  terms  excluded  from  the  coverage  of  the  policy. 
Draper  v.  Oswego  County  Fire  Relief  Association,  190  N.  Y.  12,  82 
N.  E.  755 ;  Mason-Henry  Press  v.  ^tna  Life  Insurance  Co.,  146  App. 
Div.  181,  130  N.  Y.  Supp.  961,  affirmed  211  N.  Y.  489,  105  N.  E. 
826. 

[2]  The  plaintiff  contends,  however,  that  it  is  entitled  to  recover 
because  the  injuries  sustained  by  its  said  employes  were  sustained 
by  them  as  the  result  of  the  work  of  "making  ordinary  repairs  for 
the  preservation  of  machinery  or  buildings."  In  other  words,  the 
plaintiff  contends  that  the  work  going  on  at  the  time  when  the  said 
employes  were  injured  was  the  work  of  making  ordinary  rqiairs. 
The  determination  of  that  question  disposes  of  this  case.  If  the  work 
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h&ng  done  was  that  of  making  ordinary  re{»irs,  then  the  plaintiff  is 
entided  to  recover.  If,  however,  that  work  was  not  the  woric  of  mak- 
ing ordinary  repairs,  then  there  can  be  no  recovery  in  this  case. 

The  plaintiff  relies  principally  upon  the  case  of  Harbor  &  S.  B.  & 
S.  Ass'n  v.  E.  L.  Assur.  Corp.,  79  Misc.  Rep.  150,  140  N.  Y.  Supp. 
717,  affirmed  in  159  App.  Div.  900,  143  N.  Y.  Supp.  1120,  and  213  N. 
Y.  607,  107  N.  E.  1078,  without  opinion.  In  that  case  a  fire 
had  damaged  the  apartment  hotel  owned  by  the  plaintiff,  destroying 
the  three  upper  floors  and  the  entire  roof.  While  repairs  were  being 
made  to  the  buildti^,  by  restoring  the  three  upper  floors  and  placing 
a  new  roof  on  the  building,  a  person  was  injured,  and  the  insurance 
company,  defendant  in  that  action,  denied  liability  under  its  policy. 
The  insured  defended  the  action  brought  against  it  by  the  person 
injured,  a  recovery  was  had,  the  plaintiff  paid  the  amount  of  the  judg- 
ment, and  brought  an  action  against  the  insurance  company  upon  its 
policy.   The  p(^icy  in  that  case  contained  a  provisicm  as  fc^ws: 

"Condltioii  C. — PriTllege  is  granted  under  this  policy  to  make  Buch  repairs 
and  ordinary  alterations  as  are  necessary  to  tlie  care  of  the  premises  and 
their  maintenance  in  good  condition,  Including  the  ordinary  repairs  to  the  ele- 
vator plant  and  the  renewal  of  its  existing  mechanical  equipment;  but  this 
policy  does  not  cover  on  account  of  Injuries  or  death  caused  to  or  by  any 
person  engaged  in  the  making  of  alterations  or  additions  of  a  structural 
character,  unless  .a  written  permit  Is  granted  by  the  corporation  speciflcally 
deBcrlbtng  the  work  and  an  addltlcmal  premium  p^  ttaerttfoT." 

It  will  be  noticed  that  the  repairs  permitted  under  this  clause  are 
not  ordinary  repairs  as  in  the  policy  in  the  case  at  bar,  but  are  such 
repairs  as  are  necessary,  and  the  trial  justice  in  his  opinion,  at  the 
bottom  of  page  154  of  79  Misc.  Rep.  (240  N.  Y.  Supp.  717),  carefully 
points  out  that  distincticm  and  holds  mat  the  work  being  done  of  re- 
storing three  upper  floors  an<f  placing  a  roof  on  the  building  was  a 
necessary  repair.  The  holing  has  heea  affirmed  by  Uie  Appellate 
I^visicHi  and  by  the  Court  of  Appeals,  and  if  tiie  policy  in  this  case 
contained  the  same  provision  I  should  feel  that  the  decision  in  that 
case  would  be  binding  upon  me  here,  although  the  work  done  in  this 
case  was  somewhat  different. 

There  is  a  great  difference,  however,  between  granting  permission 
in  a  policy  to  make  necessary  repairs  and  granting  permissicm  to  make 
ordinary  repairs.  I  think  dXmosX  any  one  would  say  that  the  replacing 
of  a  roof  on  a  building  which  had  been  blown  or  burned  off  was  a 
necessary  repair  to  preserve  the  building,  but  it  can  hardly  be  said  that 
the  replacing  of  a  roof  on  a  building  144  feet  long  by  58  feet  wide  and 
the  work  in  connection  therewith  that  was  done  on  the  building  in 
question  would  constitute  an  ordinary  repair.  In  21  American  &  Eng- 
lish Encyclopedia  of  Law  (2d  Ed.)  at  page  1005,  it  is  said:  "Ordinary 
is  defined  as  common ;  usual ;  established ;  regular ;  often  recturing." 
See  also  the  cases  referred  to  in  the  note,  which  contain  many  illus- 
trations of  the  way  in  which  the  word  "ordinary"  has  been  construed 
by  the  courts.  See  also  29  Cyc.  1523,  and  notes. 

In  the  case  of  Rann  et  al.  v.  Htwne  Insurance  Company,  59  N.  Y. 
387,  an  insurance  policy  gave  permission  to  make  incidental  repairs 
for  the  period  of  five  days  without  notice  or  indorsement.  The  plain- 
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tiff  commenced  to  put  on  new  siding  on  the  house  insured  in  place 
of  the  old,  which  has  become  dilapidated.  Within  five  days  the  build- 
ing burned  and  &e  insurance  company  defended.  The  court  said: 

"Th»  repairs  permitted  by  the  policy  are  not  merely  orOinarv  r^alrs,  bot 
'incirfe»ta{'— that  is,  occasional — repairs,  such  as  are  not  r^nlar,  but  aa 
occasion  may  require,  or  are  proper  to  be  made,  to  restore  or  keep  the 
building  In  proper  condition.  The  restoration  of  a  roof  blown  <rf[  by  the 
winds,  the  putting  on  of  clapboards  torn  off  by  lightning,  would  be  Incidental 
repairs,  and  within  the  permit  of  the  policy,  although  they  could  hardly  be  call- 
ed ordinary  repairs.  The  inturet^  vmu  not  tied  up  either  to  orimary  or  eve»  Ut 
neGeuary  repatn.'* 

The  work  being  done  was  not  "the  work  of  making  ordinary  re- 
pairs," the  policy  did  not  cover  i^  and  judgment  is  therefore  ordered 
for  the  defendant 


DE  BBKKBB  T.  FREDERIC3K  A.  STOKES  CO.  et  aL 
(Supreme  Court,  Appellate  Dlvisicm,  Second  Department   February  28,  191&) 

LmsABT  Pbopebtt  «»9 — CoNTBAcrr  roB  Poblication — Rigbts  of  Authox. 

Where  an  author  and  publisher  made  a  contract  for  publication  of  a 
work  under  a  certain  name,  providing  a  royalty  on  all  copies  sold  in  the 
regular  trade  way  and  the  allowance  of  a  specific  sum  if  tbe  publlsbers 
should  sell  the  work  by  subscription  of  other  similar  methods,  an  agree- 
ment between  the  publisher  and  another  publisher  for  publication  of  the 
work  In  connection  with  several  other  volnmes  under  a  dlfterent  name 
was  a  breach  of  the  author's  contract,  and  he  Is  entitled  to  recover  d  both 
publishers  the  damages  flowing  from  such  breach. 

[Bd.  Note;— For  other  cases,  see  Literary  Property,  Cent  Dig.  S  8;  Dec: 
Dig. 

On  reargument  Former  opinion  (168  App.  Div.  452,  153  N.  Y. 
Supp.  1066)  modified,  and  interlocutory  judgment  modified  to  conform 
to  findings  as  amended,  and,  as  modified,  affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON, 
MILLS,  and  PUTNAM,  JJ. 

Edmund  L.  Mooney,  of  New  York  City^  for  appellants. 
Harold  G.  Aron,  of  New  York  City,  for  respondent 

PER  CURIAM.  Upon  the  reargument  the  conclusion  is  reached 
tiiat  the  sixteenth  finding  of  fact  should  be  reversed,  and  it  is  found; 

"That  the  plalntlft  has  been  damaged  by  the  publlcatloa  of  the  wort  pat- 
eaant  to  the  contract  between  the  defeodanta." 

The  first  conclusion  of  law  is  reversed,  and  it  is  decided : 

"TOiat  the  contract  made  by  the  defendant  Stokes  Company  with  the  Uni- 
versity Sodety  on  October  5,  1910,  was  made  In  Tlolatlon  of  the  plaintiff's 
rights  under  his  contract  with  the  defendant  Frederick  A.  Stokes  Comptny, 
and  was  entered  Into  without  the  knowledge,  consent,  or  approval  of  ttu 
plaintiff  herein,  and  waa  a  breech  of  tbe  contract  of  July  19,  1907." 

The  second,  third,  fourth,  fifth,  seventh,  and  eighth  conclusions 
of  law  are  reversed.  It  is  decided :   
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"Tb&t  the  plalntlfl  la  entitled  to  flnal  Judgment  against  the  defendant 
Frederick  A.  Stokes  Company  for  the  amount  found  due  plaintiff  on  said 
accounting,  but  the  def^dant  Frederti^  A.  Stokea  Company  is  entitled  to 
be  credited  upon  eatUx  acoountli^  with  the  sum  of  $600  advanced  by  It  to 
the  plaintiff  upon  the  contracc  of  August  20,  1906,"  and  *that  plaintiff  Is 
aititled  to  jadgment  against  the  defendants  and  eadi  ot  tbem  for  sntih  dam- 
ages as  flow  from  the  breach  of  the  contract" 

It  is  further  decided  that  the  plaintiif  is  entitled  to  receive  royal- 
ties as  prescribed  by  the  contract  on  sales  to  the  entry  of  the  inter- 
locutory judgment  herein,  and  that  the  defendant  Frederick  A.  Stokes 
Company  should  account  for  the  same.  The  former  opinion  is  modi- 
fied, so  far  as  it  directs  different  disposition  of  the  appeal,  or  method 
of  accounting,  or  ascertainment  of  royalties  or  damages. 

_As  the  plaintiff  has  not  appealed  from  the  judgment,  the  court's 
direction  as  to  costs  is  unaffected. 

The  interlocutory  judgment  should  be  modified,  to  conform  to  the 
findings  as  amended,  and,  as  so  modified,  affirmed,  without  costs. 

Settle  order  before  THOMAS,  J. 


(Supreme  Court,  Appellate  DlvlaioD,  Second  Department  February  28, 1916.) 

CBDCnf  AL  "Law  4=»814 — ^Instkcoixonb — ^ApPLZOAsnjirT  to  BvinzNcz — ^Dbqbbes 
or  Cbxmb. 

The  only  evldenee  of  robbery  being  with  the  Infliction  of  grievous  bodily 
harm  and  Injury  on  the  person  of  the  one  robbed,  constituting  under 
Penal  Law  (Consol.  Laws,  c.  40)  §  2124,  subd.  3,  robliery  In  the  first  de- 
gree, there  was  no  error  In  not  Instructing  on  lesser  degrees. 

[Ed.  Note.~For  other  cases,  see  Criminal  Law,  Cent.  Dig.  SB  1821,  1833, 
1839,  1860,  1865,  1883,  1890,  1924,  1979-1986, 1987;  Dec.  Dig.  «=>814.] 

Appeal  from  Kiz^  County  Court. 

John  Travis  was  convicted  of  robbery  in  the  first  degree,  and  ap- 
peals. Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON, 
MILLS,  and  PUTNAM,  JJ. 

I.  Eriich  Wolff,  of  Brooklyn,  for  appellant. 

Harry  G.  Anderson,  Asst.  Dist.  Atty.,  of  Brooklyn  (James  C.  Crop- 
sey,  Dist  Atty.,  of  Brooklyn,  on  the  brief),  for  the  People. 

PER  CURIAM.  The  testimony  established  facts  warranting  a 
jury  in  finding  that  appellant  inflicted  grievous  bodily  harm  and  in- 
jury on  the  person  of  complainant  in  committing  the  robbery  of 
his  watch,  which  made  out  robbery  in  the  first  degree.  Penal  Law, 
§  2124,  subd.  3.  There  was  no  testimony  tending  to  warrant  any  find- 
ing of  the  ofifense  of  robbery  of  a  lesser  grade,  and  tiierefore  tiie 
court  was  not  required  to  instruct  the  jury  that  they  could  find  ap- 
pellant guilty  of  any  lesser  degree  of  crime,  especially  as  no  such  in- 
struction was  asked,  or  exception  taken  to  the  instructions  which 
the  court  gave.   In  view  of  the  testimony,  such  a  request  to  charge 
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that  the  jury  could  convict  of  a  lesser  grade  of  the  offenses  charp;£d 
would  not  have  been  appropriate.  The  other  points  raised  are  with- 
out merit 

The  judgment  of  conviction  is  therefore  afBrmed. 


BLBfHOBST  Bt  aL  T.  IdAZTBOFS'  tt  aL 
(Supreme  Goart,  Special  Term,  Kings  Gonntr.  February  23, 191(1) 

1.  AlTOBNET  AND  CLIENT  <E=s>80— AVTHOBIT;  TO  SBLI/~-P0BSEB8I0H. 

Where  an  attorney  by  false  representations  obtained  possession  of  Ms 
cUent's  mortgage  and  txmd,  bis  possesion  did  not  cdotlie  him  wiQi  any 
apparent  autboiity  to  sell  tbe  obligations. 

[Ed.  Kote.— For  otber  cases,  see  Attorney  and  Gllenl;  Gent  Dig.  1 143; 
Dec.  Dig.  «=3e0.] 

2.  MoRTOAOBs  4=»267 — ^Biohts  or  Mobtgaqbb  and  AsaiomcB. 

Where  an  attorney  obtained  posses^n  ot  his  dicnt's  bond  and  mwtgage 
by  false  represrataU<ms,  and  assigned  them,  the  assignee  in  torn  assigning 
to  another,  which  also  assigned  tor  valuable  cmslderatlon  to  a  pnrdiaser 
In  good  faith  without  notice,  as  between  the  ultimate  assignee  and  tbe 
mortgagee,  the  mortgagee's  rights  were  superior. 

[Ed.  Note.— For  othw  casesi  see  Mortgages,  Gent  Dig.  fi  682-687; 
Dec.  Dig.  «3»257.1 

3.  MoBTOAQES  ^=9260 — Estoppel  or  Mortoaoes, 

A  mortgagee,  from  whom  her  attorney  by  false  representations  procured 
the  bond  and  mortgage  and  forged  an  assigmnent  thereof,  who  acquiesced 
in  the  mortgagor's  payment  of  Interest  to  an  ultimate  assignee,  who  twt 
In  good  faith,  for  value,  the  corporation  which  assigned  to  audi  ultimate 
assignee  meanwhile  going  out  of  business,  was  estopped  to  assert  ber 
mortgage  against  mortgagor  and  assignee. 

[Ed.  Note.— For  other  case^  see  Mortgages,  Gait  Dig.  1  682;  Dec 
Dig.  «=>260.] 

4.  MoBTQAOEs  9=>257 — Estoppel  of  Mobtqaoeb — Extent  or  PsoTEcnoif. 

The  ultimate  assignee,  to  whom  came  a  mortgage  fraudulently  procured 
from  his  client  by  an  attorney,  the  client  being  estopped  to  assert  ber 
claim  against  the  land  by  acquiescence  in  the  payment  of  interest  by  tbe 
owner  to  tlie  assignee,  was  entitled  to  i^otectlon  only  to  the  amount  be 
paid  for  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Gent  Dig.  H  682-687;  Dec. 
Dig.  «s>267.] 

Action  by  Louise  Eltnhorst  and  another,  as  executrices  of  the  last 
will  of  Mary  Pint,  deceased,  against  Jacob  Maziroff  and  otfiers. 
Judgment  for  the  defendants  in  accordance  with  the  (pinion. 

Moi|;an  &  Olsen,  for  plaintiffs. 

Simon  Berg,  of  Brooklyn  (Frederick  Van  Zandt.  of  New  Yoit 
City,  of  counsel),  for  defendants. 

CRANE,  J.  [1]  There  can  be  no  question  about  the  validity  of 
the  assignment  of  the  first  mortgage  to  Remsen.  It  was  a  forgery;  the 
crime  being  committed  by  one  Edward  H.  M.  Roehr,  an  attorney  at  law, 
in  order  to  procure  money  for  his  own  beneiit.  Neither  can  there  be 
any  question  of  estoppel  growing  out  of  the  fact  that  Roehr  was  the  at- 
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tomey  for  Mrs.  Fint,  and  obtained  from  her  possession  of  the  bond 
and  mortgage  by  falsely  representing  that  a  tax  was  due  thereon, 
which  he  would  pay,  and  that  by  means  of  this  possession  he  was 
enabled  to  transfer  to  an  innocent  purchaser  these  papers  with  the 
forged  assignment  Possession  thus  obtained  did  not  clothe  Roehr 
with  any  apparent  authority  to  sell  the  bond  and  mortgage.  The 
same  condition  would  have  existed  had  he  purloined  'the  papers  and 
then  sold  them.  So  far  as  the  transactions  of  Roehr  alone  are  in 
question,  the  plaintiffs  are  not  barred  from  foreclosing  the  mortgage, 
just  as  if  no  assignment  had  ever  been  made. 

[2]  The  question  in  this  case  is  one  of  estoppel  by  acquiescence 
after  discovery  of  the  forgery  and  fraud.  It  is  because  of  the  failure 
to  act,  to  do  some^i^  after  knowledge  of  all  tiie  facts  were  brought 
home  to  the  mortga^,  tiiat  estoppel  exists,  if  at  all.  Estoppel  grow- 
ing out  of  silence  or  acquiescence  implies:  First,  a  duty  to  speak; 
second,  a  failure  to  speak;  third,  damage  to  a  tiiird  party  directly 
due  to  this  silence.  In  this  case  we  have  all  these  elements  completely 
established. 

Mrs.  Mary  Fint  had  a  mortgage  of  $8,900  on  property  at  62  Tomp- 
kins avenue,  Brooklyn,  N.  Y.,  owned  by  Jacob  MazirofT.  On  June 
II,  1906,  Maziroflf  deeded  the  property  to  tiie  defendant  Chas.  Fidler, 
the  present  owner  of  the  equity.  In  July,  1906,  Lawyer  Roehr  ob- 
tained possession  of  the  bond  and  mortgage  as  above  stated  from 
Mrs.  Fint  and  on  July  24,  1906,  forged  an  assignment  thereof  to  one 
William  M.  Remsen,  who  in  turn  assigned  them  to  the  Montauk  Brew- 
ing Company,  of  which  Roehr  was  president.  On  September  18,  1906, 
the  Montauk  Brewing  Company  for  full  and  valuable  consideration 
sold  and  assigned  the  bond  and  mortgage  to  the  defendant  Thos.  H. 
HeflFron,  who  was  a  purchaser  in  good  faith  without  any  notice  of 
defects  in  the  securities  he  was  taking.  Roehr  had  not  only  forged 
the  name  of  Mrs.  Fint  to  an  estoppel  certificate,  but  also  on  the  next 
interest  day,  November  2,  1906,  paid  to  her  the  interest  then  due.  Up 
to  this  point,  therefore,  we  have  two  innocent  persons,  the  mortgagee 
and  an  assignee  of  the  st(den  mortgage ;  between  them  the  assignee 
would  be  the  loser  by  the  thieving  lawyer.  But  at  this  point  the 
equities  begin  to  change  and  the  law,  to  prevent  an  uimecessary  in- 
justice to  the  mortgagee  and  the  owner  of  the  equity,  will,  because 
of  the  subsequent  events,  bar  the  plaintiff  from  foreclosing  what  other- 
wise is  a  perfectly  good  security. 

[3]  By  the  terms  of  the  mcMtgage  interest  was  due  again  on  May 
2, 1907 ;  also  on  May  1,  1907,  there  was  to  be  paid  $1,500  on  the  prin- 
cipal. These  matters  were  known  to  Mrs.  Fint  She  expected  the 
money  to  be  paid  by  tiie  owner  of  62  Tompkins  avenue,  and  she  ex- 
pected that  payment  would  be  made  to  her  lawyer,  Roehr,  as  he  had 
collected  the  interest  for  her  during  the  past  two  years.  Having  de- 
manded, through  her  daughter,  at  various  times  after  July,  1906,  the 
return  of  her  securities,  she  discovered  in  April,  1907,  and  before 
the  above  amounts  became  due,  that  Roehr  had  absconded,  and  at  once 
Itnew  that  something  was  wrong  with  the  mortgage  intrusted  to  him. 
In  May,  1907,  she  Imew  all  the  facts — the  forged  assignment,  and  the 
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sale  and  delivery  of  her  papers  by  Roehr  to  the  brewing  oompaoy  and 
to  Heffron.  ' 

A  day  before  the  due  date  the  owner  of  the  equity,  at  that  time  Chas. 
Fidler,  paid  to  the  assignee,  Thos.  H.  Heffron,  the  $1,500  due  May  1, 
1907,  on  the  principal,  and  the  interest  due  May  2,  1907.  The  own- 
er acted  with  entire  good  faith  in  the  matter,  after  having  the  records 
examined  by  his  lawyer,  and,  as  before  stated,  the  assignee,  Thos.  H. 
Heffr<:m,  had  every  reason  to  believe  and  did  believe  that  he  held  a 
valid  mortgage  by  proper  assignment. 

The  mor^gee  and  her  representatives  after  her  death,  the  plaintiffs 
herein,  did  not  notify  the  owner  of  the  property  or  the  assignee  of 
the  facts  which  had  been  discovered  in  April  and  May,  1907,  viz.,  the 
forgery  of  the  assignment,  or  demand  at  any  time  payment  of  the 
amounts  due  May  1  and  2,  1907,  or  the  amounts  of  interest  thereafter 
becoming  due.  Besides  placing  the  matters  in  the  hands  of  an  attor- 
ney, Mrs.  Fint  and  her  executrices  did  nothing  until  the  commence- 
ment of  this  action  in  March,  1915.  From  May,  1907,  therefore,  down 
to  November,  1914,  the  owner  of  the  property,  in  good  faidi  and  ig- 
norant of  the  true  state  of  things,  paid  his  interest  promptly  to  the 
assignee,  Thos.  H.  Heffron,  who  received  it  in  like  good  faith  and 
also  in  ignorance  of  any  daim  by  the  original  mortgagee. 

Mrs.  Fint,  therefore,  knowing  in  May,  1907,  that  her  mortgage 
had  been  stolen,  assigned  b^  forgery  to  Heffron,  and  also  realizii^,  as 
she  must  have  doat,  that  mterest  was  being  paid  or  was  likely  to  be 
paid  to  the  assignee,  failed  to  notify  the  owner  or  the  assignee  of  the 
facts,  but  rather  remained  silent,  while  the  owner  paid  interest  as  it 
became  due  to  the  person  apparently  entitled  thereto.  In  March, 
1915,  she,  or  her  estate,  for  the  first  time  demanded,  by  the  bringing 
of  this  suit,  not  only  the  $8,900,  the  face  of  the  mortgage,  but  all  the 
interest  due  since  November  2,  1906,  amounting  to  $3,035.  To  state 
this  claim,  conscious  that  so  many  interest  days,  besides  the  due  date 
of  the  mortgage,  have  passed  without  any  demand  for  payment,  would 
indicate  that  equity  was  lacking  somewhere. 

I  believe  that  when  the  plaintiff  learned  all  tiie  facts  she  was  un- 
der a  duty  to  notify  the  owner  of  the  equity,  if  with  reas(»iable  effort 
it  could  be  done,  even  if  she  were  not  called  upon  to  notify  the  ap- 
parent assignee,  and  that  by  silently  acquiescing  in  his  payment  tc> 
the  assignee  of  part  of  the  principal  and  of  the  interest  for  nearly  e^t 
years  she  is  now  barred  from  asserting  her  claim.  Whether  this  be  so 
or  not,  it  certainly  becomes  the  equitable  thing  to  do,  by  the  existence 
of  another  fact. 

In  May,  1907,  when  the  mortgagee  ascertained  the  startling  facts 
about  the  mortgage,  if  she  had  notified  the  owner  of  tiie  proper^,  or 
foredosed  for  nonpayment  of  interest,  the  apparent  assignee  would 
himself  have  become  aware  of  the  wordilessness  of  the  mortgage  sold 
to  him  by  the  Montauk  Brewing  Company,  and  could  have  claimed 
of  it  the  repayment  of  his  money  considerations.  The  brewing  axn- 
pany  was  for  two  years  thereafter  solvent,  and  the  assumption  is 
reasonable  that  something  could  have  been  recovered.  Roehr,  the 
forger,  bad  been  president  of  the  company.    But,  whatever  the  re- 
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suit,  Heffron  would  have  had  a  claim  against  his  assignor  which  the 
courts  would  have  enforced,  lliis  right  and  remedy  has  long  since 
gone,  as  the  brewing  company  has  ceased  to  exist,  having  disposed  of 
all  its  assets  in  1909.  Leather  Manufacturers'  Bank  v.  Morgan,  117 
V.  S.  96;  6  Sup.  Ct.  657,  29  L.  Ed.  811 ;  Continental  National  Bank  v. 
National  Bank  of  Commonwealth,  50  N.  Y.  575;  Rothschild  v.  Title 
Guar.  &  Trust  Co.,  204  N.  Y.  458, 97  N.  E.  879,  41  L.  R.  A.  (N.  S.) 
740;  People's  Trust  Co.  v.  Smith,  215  N.  Y.  488,  109  N.  E.  561. 

We  have  therefore  the  three  elements  of  estoppel  by  silence  or  ac- 
quiescence: First,  a  duty  in  Mrs.  Fint  to  notify  the  owner  to  pay 
interest  to  her,  to  demand  it,  or  to  foreclose  for  nonpayment  within 
a  reasonable  time;  second,  a  failure  to  thus  speak  or  act;  third,  dam- 
age resulting  from  this  failure  to  the  owner,  who  might  have  to  pay 
his  interest  twice,  and  to  the  assignee,  by  losii^  his  remedy  against 
his  assignor. 

It  does  not  seem  possible  that  Mrs.  Fint  and  her  estate  could  remain 
silent  under  such  a  state  of  facts  for  any  length  of  time  and  come 
down  at  pleasure  upcm  the  owner  for  a  large  sum  of  accumulated  in- 
terest, paid  imder  an  honest  mistake  to  tiie  wrong,  but  apparently 
legal,  holder.  Many  prosperous  men  could  thus  be  rendered  insolvent. 
Where  is  the  limit  to  be  placed?  At  the  point  where  delay  and  silence 
become  unreasonable,  and  work,  as  in  tiiis  case,  an  unnecessary  in- 
jury. Negligence  has  defeated  the  right  of  action  as  in  the  Leather 
Manufacturers*  Bank  Case  above  dt^. 

[4]  The  defendant  Heffron,  however,  is  entitled  to  no  more  than 
he  paid  for  the  mortgage,  which  was  $8,000.  Of  this  $1,500  has  been 
paid  to  him,  leaving  $6,500  as  a  good  and  valid  first  mortgage  by  as- 
signment, of  which  he  is  the  holder  and  possessor,  and  on  which 
amount  he  is  entitled  to  interest  from  November  14,  1914.  The  plain- 
tiffs are  consequently  entitled  to  the  balance,  viz.,  $900,  which  be- 
comes a  second  mortgage  for  that  amount,  and  on  this  there  is  due 
interest  at  the  mortgage  rate  from  the  same  date,  November  14,  1914. 
Thus  the  mor^ge  upon  the  property  is  $8,900,  reduced  by  payment 
of  May  1,  1907,  to  $7,400,  of  wHch  amount  the  defendant  Heffron 
hdds  $6,500  as  a  first  mortgage  and  the  plaintiffs  $900  as  a  second 
mortgage.  If  Heffron  has  extended  the  time  of  payment,  it  will  also 
apply  to  this  $900  of  the  plaintiffs.  The  interest,  however,  wilt  be 
apportioned  as  above  stated,  and  paid  within  the  next  60  days  and 
hereafter  as  it  becomes  due. 

Let  judgment  be  entered  in  accordance  with  this  decision.  No 
costs  to  any  party.  Abscondii^  lawyers  have  caused  all  this  trouble. 


OLABKO     BOBOUOH  ASFHAI/T  OO.  et  aL 
(Supreme  Court,  Special  Term,  Kings  County.  February  28,  1016.) 

L  COBPOBATIONS  «=s>121 — SaLB  OF  STOOE — RESCISSION— LACHES. 

Wbere  plaintiff  did  not  rescind  or  offer  to  resdnd  his  contract  for  tbe 
sale  of  corporate  stock  to  defendant  until  nearly  five  years  after  tbe 
latter'a  repndlatlrai,  wblch  deprived  plaintiff  of  part  of  the  agreed  con- 
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slderatl(m,  soch  nnnecessary  delay  ontounted  to  an  affirmation  of  bla 

obligation  nnder  the  contract 

[Bd.  Note.— For  other  casoB,  see  Corporatbnu,  Cent  Dig.  H  SM,  505; 
Dec.  Dig.  ^121.] 

2.  COBPOBATIONB  ^»117 — SAUB  OF  STOCK — RESCISSION — BaTIPICATIOIT. 

Where  the  seller  of  stock  In  an  asphalt  company,  after  refusal  by  the 
buyer  to  perform  as  to  part  of  the  consideration  he  had  contracted  to 
give,  accepted  part  of  the  cash  consideration,  snch  act  ot  ratlflcatlon  <hi 
the  seller's  part  by  accepting  benefits  under  the  contract  amounted  to 
an  affirmation  at  it,  precluding  rescission. 

[Ed.  Note. — For  other  cases,  see  CkHporatltnis,  Cent  Dig.  i  506 ;  De& 
Dig.  *=>117.] 

3.  Specific  Pebfobmanoi  *=»70 — Pbopbiett  of  Behbdt — Sale. 

A  breach  of  the  contract  of  the  seller  of  stocsk  in  an  asphalt  ounpany 
with  the  buyer  that  the  company  should  purchase  all  Its  cement  from  the 
seller  called  for  no  equitable  relief  by  way  of  spedflc  performance,  since 
spedflc  performance  should  not  be  granted  In  tbe  case  ot  contracts  to 
purchase  personal  property  Blnq>ly  because  the  damage  are  uncertain  or 
contingrat 

[Bd.  Note.— For  other  cases,  see  Specific  Performance,  Cent  Dig.  i  203 ; 
Dec.  Dig.  ^70.] 

4.  Specific  PEBFosuAncE  ^=>105 — Laches. 

Five  years'  delay  on  the  part  of  a  seller  of  stoc^  In  an  asphalt  com- 
pany In  applying  for  spedflc  performance  of  his  contract  with  the  buyer 
that  the  company  should  purchase  all  its  cemoit  from  the  seller  barred 
the  suit 

[Ed.  Note.— For  other  cases,  see  Specific  Performance,  Gent  Dig.  M  326- 

341 ;  Dec  Dig.  «=>105.] 

6.  Equitt  ^»41 — AssESSUBNT  or  Dakaoes. 

Where  plaintiff  commences  his  action  apparently  entitled  to  equitable 
relief,  but  the  Impracticability  or  inequity  of  such  award  becomes  mani- 
fest on  hearing,  the  cause  will  be  retained,  and  a  personal  Judgment  for 
money  awarded;  but,  where  plalnttfit  was  not  justified  in  believing  In 
his  alleged  equities,  tbe  case  will  be  sent  to  the  Jury  term  for  dlqiKtsiUfffl. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  H  116-118;  Dea 
Dig.  «=»41.] 

Action  by  Audley  Clarke  against  the  Borough  Asphalt  Company 
others.  Case  sent  to  the  jury  term. 

Owens,  Gray  &  Tomlin,  of  Brooklyn,  for  plaintiff, 
George  W.  Titcomb,  of  Brooklyn,  for  defendants. 

CRANE,  J.  The  agreement  of  March  31,  1910,  between  McCoy 
and  the  plaintiff,  ratified  April  1,  1910,  by  tiie  Borough  Asphalt  Com- 
pany, is  a  valid  and  binding  agreement.  In  consideration  for  the  plain- 
tiff's stock,  the  controlling  interest,  McCoy  agrees  to  pay  $4,000  and 
also  contracts  as  follows: 

"Y.  The  said  McCoy  further  agrees  to  purchase  from  said  Clarke  all  cement 
which  he  may  use  in  the  company's  business  at  a  price  which  shall  be  the 
wholesale  price  of  cement  at  the  time  of  such  purchase  and  30  cents  added 
thereto  for  cartage  and  bondllng,  and  that  he  will  have  this  agreouent 
ratified  by  the  Borough  Asphalt  Company." 
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The  ratification  by  the  company,  after  reciting  this  agreement,  reads 
as  fdlows: 

"Now,  tbe  said  Borough  AgtAialt  Oompany  has  and  hereby  does  rMts  and 
(xmfinn  the  said  provlslonB  above  quoted  from  the  written  agreanent  between 
said  Audley  Clarke  and  Daniel  3.  McCoy,  and  has  consented  and  ber^y  does 
consent  to  granting  to  said  Clarke  the  privilege  of  unloading  upon  the  com- 
pany's  dock,  as  in  said  agreement  provided,  and  has  consented  and  hereby 
does  consent  to  purchase  from  said  Clarke  all  cement  which  It  may  use  in  Its 
business,  as  provided  in  said  agreement. 
"Dated  Brooklyn,  N.  T.,  April  l,  1910. 

"Borough  Afqpbalt  Company, 
"By  Wm.  Kelly,  President 

"Daniel  J.  McCoy,  Secretary  and  Treasurer." 

^  McCoy  and  Kelly  owned  all  the  stock  at  the  time  of  this  ratifica- 
tion. The  company  made  the  agreement,  so  that  McCoy  could  obtain 
for  himself  and  Kelly  the  plaintiff's  stodc  and  the  control  of  tbe  com- 
pany. The  transfer  was  made  by  the  plaintiff,  but  within  a  few  weeks 
thereafter  the  company  repudiated  that  part  relatii^  to  the  purchase 
of  cement,  and  so  notified  Clarke.  The  facts  to  which  we  are  to 
apply  a  remedy  are  therefore  these:  McCoy  and  Kelly  obtained  the 
plaintiff's  stock  under  written  agreement,  made  by  McCoy  and  the 
Borough  Asphalt  Company,  which  both  McCoy  and  Kelly  owned,  to 
pay  Clarke  $4,000  and  buy  all  the  cement  from  him  which  the  com- 
pany may  use  in  its  business.  The  money  was  paid,  but  the  purchase 
part  was  immediately  repudiated,  and  nevo*  kept. 

[1,2]  Garke,  after  receiving  notice  that  the  company  would  not 
purchase  cement  of  him,  could  have  rescinded  the  agreement,  tendered 
the  money  received,  and  demanded  back  his  stodc  The  repudiation 
by  the  company  of  the  contract  to  purchase  cement  came  so  quickly 
after  the  receipt  of  the  stock  by  McCoy  that  it  is  quite  evident  the 
company  (Kelly  and  McCoy)  never  intended  to  keep  it.  But  Clarke 
did  not  rescind  or  offer  to  rescind  until  the  beginning  of  this  action 
in  January,  191S,  nearly  five  years  after  the  contract  was  broken.  Re- 
scission of  a  contract  must  be  made  upon  discovery  of  the  fact  justi- 
fying it,  or  at  least  within  a  reasonable  time  thereafter.  Unnecessary 
delay,  or  accepting  benefits  under  the  contract,  will  amount  to  an  af- 
firmation of  it.  Part  of  the  $4,000  paid  was  by  a  note  of  McCoy 
dated  March  31,  1910,  payable  12  months  thereafter.  The  amount  of 
this  note  was  accepted  by  Clarke  after  he  knew  that  the  company  had 
refused  to  buy  his  cement.  This  was  inconsistent  with  rescissicm. 
Both  upon  the  ground  of  laches  and  also  because  of  this  act  of  ratifi- 
cation it  is  now  too  late  to  rescind. 

[3]  The  plaintiff,  however,  insists  that  he  can  have  specific  per- 
fonnance  of  this  contract,  even  if  he  cannot  rescind,  and  cites  tiie 
case  of  Petrolia  Mfg.  Co.  v.  Jenkins,  29  App.  IMv.  403,  51  N.  Y.  Supp. 
10^.  The  facts  of  that  case  differ  materially  frwn  this.  The  c(mi- 
tract  here  is  merely  one  of  purchase.  The  Borough  Asphalt  Company 
agrees  to  purchase  all  its  cement  from  the  plaintiff.  This  calls  for 
no  equitable  relief  by  way  of  specific  performance.  If  so,  every  agree- 
ment to  purchase,  even  a  definite  quantity  of  merchandise  and  for  a 
de&iite  time,  could  be  so  enforced.   The  difficulty  to  assess  damages 
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Upon  a  breach  of  a  contract  of  sale  does  not  authorize  the  application 
of  equitable  remedies,  unless  money  damage  will  not  adjust  the  wrong. 

Specific  performance  is  discretionary  wiUi  the  court,  and  should  not 
be  granted  to  enforce  a  contract  to  purchase  personal  property  sim- 
ply because  the  damages  are  uncertain  or  contingent    Assessment  of  , 
damages  by  a  jury  is  many  times  but  a  rough  and  ready  way  of  ending 
litigation  by  awarding  a  sum  of  money  as  payment  for  a  wrong  or 
for  a  breadi  of  duty.   The  amount  cannot  always  be  calculated.   To  i 
say  diat  it  is  such  a  sum  as  the  circumstances  warrant  is  frequently 
about  as  near  as  we  can  come  to  it.   Hius,  in  Wakeman  v.  Wheeler  | 
&  Wilson  Mfg.  Co.,  101  N.  Y.  209,  4  N.  E.  266,  54  Am.  Rep.  676, 
it  was  said  of  damages  for  breach  of  a  contract  to  furnish  an  agenf 
with  machines  for  his  trade : 

"When  it  Is  certain  that  damages  have  been  caused  by  a  breadi  of  contract, 
and  the  only  oncertatnty  is  as  to  their  amount,  there  can  rarely  be  good  reason 
for  refusing,  on  account  of  such  uncertainty,  any  damages  whatever  for  the 
breach.  A  person  violating  hia  contract  should  not  be  permitted  entirely  to 
escape  liability  because  the  amount  of  the  damages  which  he  has  caused  Is 
uncertain.  *  *  •  Most  contracts  are  entered  into  with  the  view  to  future 
profits,  and  such  profits  are  In  the  contemplation  of  the  parties,  and  so  far  as 
they  can  be  properly  proved  they  may  fcmn  the  measure  of  damage.  As  they 
are  prospective,  they  must,  to  some  extent,  be  uncertain  and  problematical, 
and  yet  on  that  account  a  person  complidnlii«  of  breach  of  contract  la  not  to 
be  dei«rlved  ot  all  i^nedy." 

[4]  But,  even  if  this  contract  to  purchase  cement  were  one  to  be 
enforced  by  specific  performance,  the  laches  in  the  application  for  such 
relief  will  cwnpel  the  court  to  deny  it.  Four  or  five  years  is  too  long 
to  wait  before  beginning  such  an  action.  Groesbeck  v.  Morgan,  206 
N.  Y.  385,  at  page  389,  99  N.  E.  1046. 

[6]  In  January,  1915,  therefore,  when  this  action  was  commenced, 
the  plaintiff  was  not  entitled  to  any  equitable  relief :  First,  not  to  re- 
scission, because  of  ratification,  and  also  because  of  laches;  second, 
not  to  specific  performance,  because  the  contract  was  not  one  r«juir- 
ing  such  a  remedy,  and  likewise  because  of  laches.  He  is  entitled, 
however,  to  damages  because  of  the  clear  violation  of  his  contract; 
but  where  shall  such  damage  be  assessed?  Will  equity  retain  the 
cause  and  assess  damages,  or  send  the  case  to  a  jury  for  trial?  As  I 
understand  the  rule  to  be,  as  given  in  the  following  cases,  it  is  that 
if,  at  the  time  the  action  was  commenced,  the  plaintiff  apparently  was 
entitled  to  equitable  relief,  but  it  is  found  upon  the  trial  to  be  im- 
practicable or  inequitable,  or  facts  have  since  arisen  making  it  impossi- 
ble, then  equity  will  retain  the  cause  and  award  a  personal  judgment 
for  a  sum  of  money  only ;  but  where,  as  here,  the  plaintiff  was  not  at 
the  time  of  his  complaint  justified  in  believing  in  his  alleged  equities, 
the  court  will  not  trespass  upon  the  right  to  a  jury  trial  for  damages 
resulting  from  a  breach  of  contract,  and  will  send  this  issue  to  the 
jury  term  for  disposition.  McNulty  v.  Mt.  Morris  Eiec.  Light.  Co., 
172  N.  Y.  412,  65  N.  E.  196;  Dudley  v.  Congregation  of  St  Francis, 
138  N.  Y.  459,  34  N.  E.  281 ;  Mowbray  v.  Levy,  85  App.  Div.  6S, 
82  N.  Y.  Supp.  959;  Haffey  v.  Lynch,  143  N.  Y.  at  page  247.  38  N. 
E.  298;  Sternberger  v.  McGovera,  56  N.  Y.  21;  Margraf  v.  Muir, 
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57  N.  Y.  155 ;  Messenger  v.  Chambers,  53  Misc.  Rep.  117,  103  N.  Y. 

Supp.  1100. 

This  case,  therefore,  I  send  to  the  jury  term  for  trial  as  one  for 
breach  of  a  contract  for  purchase  and  sale.  But  before  doing  so  I 
dismiss  it,  without  ccets,  as  to  the  defendant  William  Kelly.  He 
might  have  been  a  proper  party  in  equity,  but,  not  being  a  party  to  the 
contract,  is  not  Hable  for  damages  "upon  failure  to  perform.  The 
pleadings  may  remain  as  they  are ;  everybody  understands  them.  The 
contract  is  pleaded,  as  also  its  breach;  noting  remains  but  a  jury 
trial.  I  will  send  the  case  to  the  jury  part  and  fix  a  day  for  trial  in 
my  order.  Of  course,  the  plaintiff  is  entitled  to  insist  upon  his  rights 
in  equity,  and  if  he  does  so  insist  after  the  above  decision  by  me,  and 
desires  the  opportunity  to  review  my  determination,  I  will  dismiss  the 
case,  with  costs,  for  diis  purpose.  Otherwise,  sulmiit  an  order  in  ac- 
cordance witli  these  views. 


GRIM  V.  LEHIGH  VALLEY  COAL  00. 
(Snpreme  Court,  Ai^ellate  Division,  Second  Department.  Pebmary  28,  1010.) 

1.  Masieb  and  Skbtaitt  «»12&— Pebbonai.  In JtFBT — Mikes — ^Pbxpabatzon  to 

Pbof. 

Plaintiff,  Injured  In  defendant's  ndne  by  coal  falling  np(m  him  from 
the  roof  of  a  cbnte,  while  he  web  clearing  a  place  to  reo^e  the  prop,  or  in- 
specting the  place  preparatory  to  placing  the  prop^  or  Jnst  as  he  arrived 
at  the  place  for  that  purpose,  conld  not  recover  on  tha  ground  that  de- 
fendant had  not  supplied  him  with  props  of  a  sufficient  length,  since,  it 
the  requisite  prop  had  been  at  hand,  it  would  not  have  been  in  place  sup- 
porting the  roof,  and  i^nce  the  material  fell  because  the  prop  was  not 
there,  and  when  the  mine  requirements,  as  w^  as  the  conditions,  prohib- 
ited working  until  the  prop  should  be  placed. 

[Ed.  Note.— For  cAher  cases,  see  Master  and  Servant,  Cent.  Dig.  i|  257- 
263;  Dec.  Dig.  «=>129.] 

2.  BlASTBB  AND  SERVANT  «=»I18— PEBSONAL  InJUBY— PbBPABATION  TO  SBI 

PbOP — ASSUBANOS  OP  SAIKTr. 

In  sucU  case,  a  promise  of  the  district  superintendent  that  plaintiff 
would  be  furnished  prom,  and  his  direction  to  return  to  work,  was  not 
an  asHorance  of  safety,  as  plaintiff  conld  not  work  until  the  pr<^  were 
at  hand,  except  to  make  ready  for  them. 

[Ed.  Note.— Bior  other  cases,  see  Master  and  Servant,  Cent  Dig.  SS  177. 
202,  209 ;  Dec.  Dig.  «=»11S.] 

8.  DOHIOZU  ^=>10 — SUKTXOIENOT  OT  BVXDBNOB. 

In  a  servant's  action  for  injuries  in  defendant's  mine  in  the  state  of 
Pennsylvania,  evidence  held  snffldent  to  sustain  Jury's  finding  that  he  was 
a  resident  ot  the  state  when  the  action  was  begun. 

[Ed.  Mote.— For  other  cases,  see  Domicile,  Cent.  Dig.  |  S9 ;  Dec.  Dig. 
«s»10.] 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Joe  Grim  against  the  Lehigh  Valley  Coal  Company.  From 
a  judgment  for  plaintiff,  and  from  an  order  denying  its  motion  for  a 
new  trial,  defendant  appeals.  Judgment  and  order  reversed,  and  new 
trial  granted. 
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Argued  before  JENKS,  P.  J.,  and  THOMAS.  CARR.  RICH,  and 

PUTNAM,  JJ. 

Clifton  P.  Williamsoo,  of  New  York  City  (Edward  W.  Walker,  of 
New  York  City,  cm  the  brief),  for  appellant. 
Martin  T.  Manton,  of  New  York  City,  for  resptmdent, 

THOMAS,  J.  [1]  Plaintiff,  defendant's  servant,  was  injured  on 
September  14,  1911,  in  defendant's  mine  in  the  state  of  Pennsylvania, 
by  coal  falltag  upon  him  from  the  roof  of  a  chute  that  led  off  from 
a  mainway.  It  is  urged  in  his  behalf  that  the  coal  fell  because  the 
defendant  had  not  supplied  him  with  props  of  a  sufficient  length. 
There  were,  on  the  morning  of  the  events  props  lying  nearby  in  the 
gangway  for  his  use;  but  there  is  evidence  that  they  were  too  short 
But  it  appears  beyond  possible  doubt  that  the  insufficiency  of  the  props 
was  not  the  cause  of  the  accident.  Plaintiff  was  injured  while  clean- 
ing a  hole  earlier  prepared  to  receive  the  prop,  or  while  inspectii^f  the 
place  preparatory  to  placing  the  prop,  or  just  as  he  arrived  at  the  place 
for  that  purpose.  Had  the  requisite  prop  been  at  hand,  it  would  not 
have  been  in  place  supporting  the  roof,  inasmuch  as  the  plaintiff  wonld 
have  been  in  the  course  of  putting  it  in  place.  The  material  fell  be- 
cause the  prop  was  not  there ;  it  was  not  there  because  the  man  was 
making  final  preparation  to  set  it,  or  was  surveying  the  conditions 
preparatory  to  setting  it,  or  had  just  come  there  to  set  it 

What  effect  on  the  accident  could  the  fact  have  that  the  props  is 
the  gangway  were  too  short,  or  that  they  were  not  there  at  all,  if  such 
had  been  the  case?  The  system  was  to  deliver  props  in  the  gangway 
or  mainway ;  then  the  plaintiff  and  his  fellows  would  haul  them  up  into 
the  breast  or  chute,  and  would  put  them  up  as  occasion  required. 
There  was  a  prop  a  few  feet  from  where  plaintiff  was  hurt ;  a  hole 
had  been  prepared  for  another  prop.  While  i^aintiff  was  contemplat- 
ing that,  or  clearing  it  of  refuse  that  had  gathered  or  fallen  in  it,  or 
was  diere  for  such  purpose,  the  material  fell.  The  proposition  that  the 
failure  to  furnish  a  proper  prop  permitted  the  roof  to  fall  on  the  man 
who  was  making  ready  to  .put  up  such  prop  is  not  tolerable  in  law 
or  logic.  The  plaintiff  was  not  there  to  do  work  other  than  that  re- 
lating to  the  erection  of  the  prop.  Rather,  he  could  do  nothiii|r  there 
until  he  should  have  established  the  prop.  He  and  his  companions 
knew  that.  They  had  quit  work  some  days  before  because  no  props 
were 'there.  The  regulations  of  the  mine,  as  well  as  the  very  condi- 
tions, prohibited  work  until  the  prop  should  be  placed.  They  had  come 
back  at  times  to  work,  but  found  no  suitable  props,  and,  as  they  also 
say,  an  obstruction  in  the  gangway  that  did  not  permit  work.  There 
was  nothing  for  them  to  do  in  the  way  of  miniM'  coal  until  tiie 
should  be  set.  The  placing  of  it  was  the  first  tiling  in  order.  The 
plaintiff  and  Redmond,  his  co-worker,  testify  to  a  conversation,  some 
days  earlier,  with  Jones,  the  certified  mine  foreman,  and  Williams, 
the  district  superintendent,  to  the  effect  that  props  were  needed,  and 
that  one  or  both  promised  to  furnish  them  and  told  them  to  go  to 
work,  but  that  the  props  were  not  found  in  the  gangway  until  the 
mommg  of  the  accident,  and  then  not  in  suitable  lengths.  The  super- 
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intendent  had  no  diarge  of  details,  and  if  the  fault  was  that  of  tiie 
certified  foreman  there  can  be  no  recovery. 

[2]  However,  I  will  assume  that  the  superintendent  participated 
in  the  conversation  whereby  the  plaintiff  was  promised  props  and  di- 
rected to  return  to  work.  It  is  urged  that  he  was  assured  safety, 
and  hence  returned  to  his  labor.  TbaX  is  a  misuse  of  a  rule.  He  could 
not  work  until  the  props  were  in  hand,  save  to  make  ready  for  them. 
He  and  his  co-worker  knew  that.  Therefore  they  did  not  work,  but 
came  and  went,  with  a  diversion  elsewhere,  for  two  days.  When  they 
did  enter  the  breast,  it  was  to  perfect  the  place  for  the  props,  and 
to  set  them.  How  could  an  assurance  that  it  was  safe  to  work  mean 
that  the  plaintiff  would  not  be  injured  by  falling  material  while  he  was 
erecting  props  to  prevent  it  from  falling?  The  plaintiff  and  his  asso- 
ciates understood  the  situation,  and  acted  very  sanely  by  not  trying 
to  vrotk  until  the  props  came,  because  tiie  first  and  only  rational  mng 
to  do  was  to  insert  ^em  as  supports  against  the  falling  of  material. 
Administration  of  the  law  would  go  awry,  did  it  permit  a  suitor  to  re- 
cover for  injury  received  while  necessarily  doing,  or  about  to  do,  an 
act  to  eliminate  the  cause  of  the  injury. 

[3]  There  is  a  question  whether  the  plaintiff  was  a  resident  of  the 
state  when  the  action  was  begun.  The  jury  has  decided  that  he  was. 
He  was  of  foreign  birth,  and  for  many  years  employed  by  defendant 
in  mines.  When  the  accident  ha{)pened,  he  was  disabled  for  laboring,, 
and,  by  accident  or  design,  seemingly  came  under  the  ipfluences  that 
are  bringing  this  and  similar  cases  from  other  jurisdictions  to  this  state. 
He  was  broken  in  body  and  a  beggar  in  fact.  He  later  sent  for  his 
wife  and  child.  Wherever  he  slept  was  his  residence  for  the  night 
Wherever  he  and  his  family  found  shelter  was  their  home.  He  kept 
in  the  state  because  his  greatest  worldly  interest,  his  lawsuit,  was 
here.  His  intention  can  be  inferred  only  from  his  acts.  He  probably 
had  no  conscious  intention  as  to  residence.  His  misfortune  com- 
pelled the  choice,  and  detained  him  here.  The  ascertainment  of  in- 
tention is  usually  a  delicate  process.  In  the  present  case  there  are  such 
nice  conceptions  that  the  court  cannot  balance  them  and  decide,  but 
rather  abides  by  the  finding  of  the  jury  that  has  the  function  and  pre- 
stmied  capacity. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  grant- 
ed; costs  to  abide  the  event  All  concur. 


(Supreme  Oourt  Appellate  Division,  Second  Department   Febrnary  28.  1916.> 

1.  InTANTS  «=9l8 — OUSTODT  AND  PBOTBOTION — JtJBISDIOIlOn  OV  GHIU>EEN'S 

CoTntT. 

Under  Penal  Law  (CodsoL  Laws,  c  40)  |  4S6,  snbd.  2,  providing  for  th» 
caie  of  certain  classes  of  minors,  a  Children's  Goort  bas  Jurisdiction  ot 
a  proceeding  to  commit  children  n^lected  by  their  parents  to  an  Instlta- 
tloii,  and  the  proceeding  will  be  regarded,  under  Laws  1910,  c  668,  fi  39,  as 
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for  the  ben^t  of  the  child  to  afford  him  the  cue  and  inutectlon  of  the 

state. 

[Ed.  Note.— For  other  cases,  see  Infants,  Gent  Die  t  IS;  Dea  XUg. 
«=»!&] 

Z.  Adoption  «»12-^nDiouL  PBOoxEDiirQB— Nerios— "JnDiozAU.T  X>cPBmD 

OF  Custody." 

Under  Domestic  Belatlons  Law  (Oonsol.  Laws,  a  14)  }  111,  suM.  3,  pro- 
viding that  consent  to  adoption  of  a  minor  by  the  parents  la  necessary, 
unless  they  were  Judicially  deprived  of  the  custody  of  the  child  on  account 
of  cruelty  or  neglect.  It  is  not  necessary  that  the  parents  should  first  be 
convicted  of  the  offense ;  but  the  Children's  Court  may  determine  whether 
the  children  are  neglected,  and.  If  It  so  determines,  parents  are  "judicially 
deprived  of  custody,"  so  that  in  adoption  proceedings  It  Is  nnneceesary  to 
give  them  notice. 

[Ed.  Note.— For  other  cases,  see  Adoption,  Cent  Dig.  {§  18-21;  Dec. 
Dig.  «=»12.] 

3.  Habeas  Cobfus  «=3ll7 — Conolusivkness — Mattebs  CoKCLtJOED. 

Where  a  mother  sued  out  a  writ  of  habeas  corpus  to  test  a  commitment 
of  her  children  on  a  finding  of  neglect  of  them  by  her,  and  the  writ  was 
dismissed,  from  which  determination  she  failed  to  appeal,  the  d^ii'w^'wwl 
was  rea  judicata  on  the  propriety  of  the  commitment 
[Ed.  Nota— For  other  caaea^  see  Habeas  Corpos,  Cent  Dig.  fS  110^  120; 

Dec.  Dig.  «s»m.] 

Appeal  from  Surrogate's  Court,  Richmond  County. 

Proceeding  in  the  matter  of  the  adoption  of  Anna,  Helen,  and 
James  Antonopulos  by  James  Antonopulos,  in  which  Rose  Antonopu- 
los  moved  to  vacate  the  order  of  adoption.  From  an  order  denyii^  her 
motion,  she  appeals.  Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS.  STAPLETON. 
MILLS,  and  PUTNAM,  JJ. 

Franklin  Bien,  of  New  York  City,  for  appellant. 
Samuel  H.  Evins,  of  New  York  City  (Twiey  A.  Hardy,  of  New 
York  City,  on  the  brief),  for  respondent 

PUTNAM,  J.  [1]  The  mother,  who,  in  n^lect  of  the  parental 
duty  to  nurture  her  children,  allows  them  to  be  improperly  exposed 
or  neglected,  is  subject  to  arrest,  and  to  be  brought  before  a  proper 
court  or  magistrate,  who  may  commit  the  neglected  children  to  an  in- 
stitution. Penal  Law,  §  486,  subd.  2.  In  such  case  the  Legislature, 
subordinating  a  parent's  custody  to  the  infant's  welfare,  considers  the 
"child  in  need  of  the  care  and  protection  of  the  state."  Laws  1910, 
c.  659,  §  39.  The  Children's  Court  in  Kings  County  had  jurisdiction 
of  such  a  proceeding.  Penal  Law,  §  486;  Laws  of  1910,  c.  659,  §  39. 

In  February,  1915,  an  agent  of  the  Society  for  liie  Prevention  of 
Cruelty  to  Children  filed  in  this  Children's  Court  an  information,  al- 
leging that  these  three  children  above  named  (two  aged  5,  and  one  of 
3)  were  found  without  proper  ^ardianship,  neglected  by  parents  and 
guardians,  in  violation  of  section  486  of  the  Penal  Law;  that  the 
father  was  dead;  charging  dissolute  conduct  on  the  mother  (this  ap- 
pellant), even  that  her  intercourse  with  dissolute  men  had  occurred 
in  the  children's  presence;  also  that  she  had  then  left  the  children, 
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and  had  gone  to  Buffalo  with  a  male  person  with  whom  she  had  a 
meretricious  relationship. 

After  full  hearings,  in  which  appellant  was  rei»*esented  by  counsel, 
the  charges  were  amply  proven,  whereup<»i,  with  testimony  as  to  the 
children's  religion,  the  learned  justice  on  March  10,  1915,  cmnmitted 
these  children  to  the  Greek  American  Institute  of  New  York.  Ap- 
pellant attempted  to  test  this  disposition  by  a  writ  of  habeas  corpus, 
which,  on  March  26,  1915,  Justice  Clark,  of  the  Sui»reme  Court,  at 
Special  Term,  dismi^ed,  upon  the  return  showing  such  commitment. 
From  this  determination  appellant  did  not  appeal.  The  uncle  then 
took  proceedings  to  adopt  Uiese  children,  but  not  on  notice  to  appel- 
lant, who  was  referred  to  in  his  petition  as  having  been  deprived  of 
custody  of  the  children.  It  set  forth  the  action  by  the  Children's 
Court,  annexing  copy  of  Justice  Wilkin's  opinion,  showing  that  the 
mother  had  been  judicially  deprived  of  their  custody  and  they  had 
been  committed  to  the  Greek  American  Institute  of  New  York.  The 
consents  of  others  interested  were  attached.  The  order  of  adoption 
by  the  Surrogate  was  made  on  April  10,  1915.  Appellant  thereafter 
took  tiie  proceeding,  which  her  appeal  brings  here,  to  set  aside  this 
order.   After  hearing,  and  upon  filing  an  opinion,  tiiis  was  denied. 

[2]  Her  appeal  raises  the  single  point  that,  because  of  omission  of 
notice  to  her,  the  Surrogate's  Court  was  without  jurisdiction.  Our 
statute  makes  it  unnecessary  to  give  notice  to  a  parent  who  is  "judi- 
cially deprived  of  the  custody  of  the  child  on  account  of  cruelty  or 
neglect."  Domestic  Relations  Law  (Consol.  Laws,  c.  14)  §  111,  subd. 
3,  formerly  Laws  of  1873,  c  830,  §  6.  Here  the  grounds  were  more 
than  mere  neglect  When  the  dissolute  mother  was  arrested  in  the 
Buffalo  hotel,  these  children  had  been  left  in  the  hands,  of  a  rheumatic 
old  wcwnan  too  infirm  to  undress  them,  so  that,  when  taken,  they  were 
fotmd  asleep  in  their  clothes  at  10  o'cbck  at  night.  Other  conditions 
were  shown  calling  for  interference.  A  full  investigation  resulted  in 
a  commitment  actually  depriving  appellant  of  her  custody. 

Appellant's  counsel  urges  that  "judicially  deprived"  requires  that  ap- 
pellant shoidd  have  been  convicted  of  the  offense  mentioned.  But 
this  is  to  lose  sight  of  the  purpose  of  the  Children's  Court,  which  is 
not  to  convict,  or  punish,  but  to  protect.  Starting  wiUi  the  innova- 
tion of  hearings  of  juvenile  cases  in  a  separate  room,  a  new  court  fol- 
lowed, wherein  it  was  often  found  that  the  first  step  was  to  take  the 
child  from  the  corrupting  influence  of  bad  surroundings.  Justifica- 
tion for  such  a  power  to  take  the  child  away  from  depraved  parents 
was  taken  from  the  old  chancery  jurisdiction,  exercised  as  parens 
patriae — in  former  times  invoked  chiefly  for  children  with  property, 
or  in  connection  with  matrimonial  decrees.  On  behalf  of  infancy, 
suffering  from  poverty,  vice,  and  neglect  this  ancient  chancery  doc- 
trine was  now  Uad  hold  of  and  turned  to  wider  service.  Hie  inter- 
ests of  the  child,  not  the  punishment  of  crimes,  are  the  subjects  of  the 
jurisdiction  of  Children's  Courts.  Commonwealth  v.  Fisher,  213  Pa. 
AS,  62  Atl.  198,  5  Ann.  Cas.  92.  When  such  investigation,  conducted 
with  care,  as  the  present  record  shows,  results  in  taking  away  the  chil- 
dren from  the  control  and  influence  of  the  delinquent  parent  and 
conmiittii^  them  to  an  institution,  she  has  been  "judidaUy  deprived 
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of  custody"  wiHim  our  adoption  statute.  Otherwise,  the  permanent  j 
effect  of  Children's  Courts,  now  carrying  on  beneficent  work  in  dties  j 
of  over  30  American  states,  would  be  lost  or  imperiled.  j 

[3]  Furthermore,  the  dismissal  of  the  writ  of  habeas  corpus,  sued 
out  by  appellant,  was  res  judicata.  Mercein  v.  People,  25  Wend.  64, 
35  Am.  Dec.  653.  Hence,  on  this  appeal,  minute  criticisms  of  abbrevia- 
tions in  the  infonnati<m  and  in  form  of  the  axnmxtment  are  un- 
availing. 

The  order  of  the  Surrogate's  Court  of  Richmond  County  should 
dieref ore  be  affirmed,  widi  costs.  All  concur. 


(Sapreme  Oottrt,  Appellate  Division,  Second  Department.  Febraary  28,  VUtk) 

1.  BVIDENCli  4=s>32 — JUDXOIAI.  NoTICE — MUNICIPAL  OODB. 

The  Appellate  Dlvislw  cannot  take  Judii^l  notice  of  the  existence  and 
proTlsionB  ot  the  Bnlldin?  Code  of  New  York  Oity,  a  mere  code  of  muild- 
pel  ordinances  authorized  ori^nally  by  Greater  New  Tork  Charter*  |  647, 
enacted  In  1897  (Laws  1897,  c.  37^  and  ratified  by  the  amended  charter 
of  1901  (Laws  1901,  c.  466,  I  407). 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  i  42\  Dec.  Dig. 
«=»32;  Appeal  and  Error,  Cent.  Dig.  S  2959.] 

2.  Appeal  and  Erbok  <8=>891 — Reception  of  Docthientabt  Btidenck. 

The  Appellate  Division  cannot  receive  docnmentary  evidence,  such  as  a 
copy  of  the  Bnlldlng  Code  of  New  York  City,  to  reverse  a  Jodsment, 
though  an  appellate  court  may  receive  such  evld^ce  to  enstaln  ao 
affirmance. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Gent  Dig.  |  Sffift; 
Dec.  Dig.  «=»891.] 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  Catherine  Goetz,  as  administratrix  of  Michael  J.  Goetz, 
deceased,  against  Jane  E.  Duffy,  individually  and  as  executrix  of 
Terrence  J.  Duffy,  deceased,  and  others.  From  a  judgment  for  plain- 
tiff, and  an  order  denying  her  motion  for  new  tri^,  defendant  named 
appeals.   Judgment  and  order  affirmed. 


Argued  before  JENKS,  P.  J.,  an;l  THOMAS,  CARR,  RICH,  and 
PUTNAM,  JJ. 

George  M.  Pinney,  of  New  Yorlc  City,  for  appellant 
Thomas  J.  O'Neill,  of  New  York  City  (Leonard  F.  Fish,  of  New 
York  City,  on  the  brief),  for  respondent. 

PER  CURIAM.  We  think  the  Judgment  and  order  in  this  case 
must  be  affirmed,  unless  the  defendant  is  able  to  distinguish  the  facts 
and  law  on  this  trial  from  the  case  as  determined  by  the  Court  of 
Appeals.  Goetz  v,  Duffy,  215  N.  Y.  53,  109  N.  E.  113. 

On  the  former  trial,  and  on  the  former  appeals,  it  was  assumed 
that  the  duty  of  the  Duffy  estate  was  regulated  by  sections  82  and  94 
of  the  Labor  Law  (Ccmsol.  Laws,  c.  31^  and  the  decision  of  the  Coint 
of  Appeals  rested  upon  that  theory.  At  this  trial  and  on  this  appeal, 

4ts»For  oUt«r  qcjm  «m  sum  tople  a  KBY-NUHBBB  In  ftU  Kv-NoalMrM  SlgMU  *  ln<tw« 
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the  appellant  Duffy  contends  that  her  duty  as  landlord,  in  relation 
to  fire  escapes  on  the  factory  premises,  was  regulated  exclusively  by 
section  103  of  the  Building  Code  of  the  City  of  New  York,  and  cites 
in  support  of  this  contention  City  of  New  York  v.  Trustees,  etc.,  85 


App.  Div.  3SS,  83  N.  Y.  Supp.  442,  affirmed  180  N.  Y.  527,  72  N. 


[1]  A  supreme  difficulty  with  this  c<»itenti(»i  now  and  here  is  that 
the  Building  Code  was  not  offered  in  evidence  at  the  trial,  and  no  por- 
tion of  it  appears  in  the  record  on  this  appeal.  It  is  a  mere  code  of 
municipal  ordinances,  authorized  originally  by  section  647  of  the 
Greater  New  York  Charter,  as  enacted  in  1897,  and  ratified  by  sec- 
tion 407  of  the  amended  Charter  of  1901.  Its  existence  and  provi- 
sions, if  relied  upon  in  a  judicial  proceeding,  must  be  proved  by  compe- 
tent evidence.  Neither  are  subjects  of  judicial  cognizance.  Porter 
V.  Waring,  69  N.  Y.  250;  City  of  New  York  v.  Seely-Taylor  Co.,  149 
App.  Div.  98,  133  N.  Y.  Supp.  808.  Thus  it  is  that  this  question  was 
not  raised  adequately  at  the  trial  and  is  not  before  this  court  now. 

[2]  While  documentary  evidence  may  be  received  by  an  appellate 
court  for  the  purpose  of  affirming  a  judgment,  it  may  not  be  received 
for  the  purpose  of  reversing  one. 
The  judgment  and  order  are  affirmed,  with  costs. 


OSnpreme  Conrt,  Special  Term,  Brie  County.  Hardi  8,  1916.) 

L  Stattiteb  <e=>241 — Constbuction — Use  of  Wobds. 

In  construing  a  atatute  which  makes  penal  an  act  not  before  for- 
bidden by  law,  while  the  langnoge  employed  should  be  given  a  reasonable 
constractioD,  to  effect  the  purpose  of  the  Legislature,  it  cannot  be  en- 
l&i^ed,  80  as  to  make  penal  what  Is  not  plainly  written  In  the  statute  it- 
self; but  the  words  of  the  statute  should  be  given  their  ordinary  and 
usual  meaning,  bo  as  not  to  make  out  a  crime  by  implication. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent.  Dig.  U  322,  S23 ;  Dec 
Dig.  «=>241.1 

2.  Poisons  <S=»4 — Dakgebous  Dbtjgs — ^"Dibpewsb" — Statutes. 

Under  section  24S  of  the  Public  Health  Law,  as  added  by  Laws  1914,  c. 
363,  and  amended  by  Laws  1915,  c.  327,  providing  that  all  persons  au- 
thorized by  law  to  handle  dangerous  drugs  shall  keep  certain  records  of 
such  drugs  when  "dispensed,  given  away  or  In  any  manner  delivered,"  and 
declaring  a  violation  of  the  section  a  misdemeanor,  and  section  246,  for- 
bidding the  delivery  of  such  drugs  without  a  physician's  prescription,  and 
IwoTldlnc  for  lecords  of  such  deUvery,  a  ^lydcian  who  wrote  prescr^ 
tl<HU  for  dangerous  drugs  without  keeping  a  record  of  the  transactions 
was  not  guilty  of  a  violation  of  section  248,  as  he  did  not  "dispense"  the 
drags  himself;  the  statute  making  a  distinction  between  the  "dls- 
pensei"  of  the  drags  and  the  pliy8i<dau  who  writes  the  prescription. 

[Ed.  Note— IPor  other  cases,  see  Polamu,  Cent,  Dig.  |  2;  Dea  Dig. 

tor  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 

Dispense.] 
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David  Cohen  was  charged  with  violating  the  Public  Health  Law,  and 
he  interposes  a  demurrer  to  the  indictment  Demurrer  sustained,  and 
indictment  dismissed. 

Alfred  L.  Harrison,  of  Buffalo,  for  the  demurrer. 
Herbert  B.  Lee,  Asst  Dist.  Atty.,  of  Btfffalo,  opposed. 

WHEELER,  J.  The  indictment  alleges  the  defendant  to  have  been 
a  regularly  licensed  phTsidan,  and  charges  him  with  violating  sec- 
tion 248  of  the  Public  Health  Law,  as  amended  by  the  Laws  of  1914, 

in  that : 

The  "said  David  Cohen,  an  the  15th  day  of  May,  1915,  •  •  •  did  Issue 
to  one  LlsEie  WllUama  and  to  other  persons  to  the  grand  jnry  aforeeald  un- 
known «  •  •  certain  prescrlpttons  for  profit,  said  prescriptions  calling 
for  heroin,  moriAdne,  and  cocaine,  and  other  dangerous  drugs,  and  thereafter 
did  fall  to  make  and  keep  a  record  of  the  name  of  the  person  to  whom  he, 
the  said  David  Cohen,  did  Issue  said  prescriptions,  and  to  whom  the  said 
David  Cohen  did  deliver  the  said  prescriptions,  for  the  purpose  of  disposing  of 
said  heroin,  moridUne,  cocaine,  and  other  dangerous  drags,  together  with 
the  quantity  of  said  drugs  which  the  said  David  Cohoi  had  preacribed,**  rtc 

The  section  of  the  Public  Health  Law  whidi  the  defendant  is  charg- 
ed with  violating  reads  as  follows : 

"Sec.  248.  P1ui;»tcian9,  etc.,  to  Keep  Becorit.  All  persona  authorized  by 
law  to  sell,  administer,  prescribe,  dispense  or  dispose  of  any  of  the  dmga 
enumerated  In  section  245  of  this  chapter  shall  forthwith  keep  on  record  the 
name  and  address  of  each  person  to  whom  such  drng  Is  dispensed,  given 
away  or  In  any  manner  delivered,  and  the  qnantity  so  dispensed,  given  or 
delivered,  and  shall  likewise  keep  a  record  of  any  disposition  made  of  any 
quantity  of  such  drug,  referred  to,  whether  such  disposition  Is  in  preparation 
of  compounds  or  otherwise,  and  If  used  In  the  pr^aratlon  of  compounds,  the 
quantity  so  used  in  each  compound  and  where  idaced.  Such  record  shall  be 
preserved  for  two  years,  and  shall  always  be  open  fw  Inspection  by  the  proper 
authorities,  and  vlcdatlon  of  this  section  is  hereby  declared  to  be  a  misde- 
meanor." Laws  1&15,  c  827. 

The  point  of  law  raised  by  the  defendant  on  this  demurrer  is  that 
section  248  of  the  Public  Health  Law  does  not  require  physicians 
simply  writing  prescriptions  to  make  any  rean'd  of  the  name  and 
address  of  persons  to  whom  the  prescription  may  be  given,  that  the 
statute  only  requires  this  to  be  done  where  the  physician  administers 
or  disposes  of  the  drugs  themselves,  and  that  writing  and  delivering 
a  prescription  fc«*  such  drugs  is  not  dispensing  or  delivering  them, 
within  the  provision  of  the  statute. 

It  is  conceded  that,  if  the  defendant  had  delivered  to  the  parties 
named  the  drugs  prescribed,  then  it  would  have  been  a  violation  of 
the  statute  to  have  failed  to  have  kept  a  record  as  required  by  the  sec- 
tion quoted ;  btft  it  is  urged  that  there  is  a  broad  distinction  between 
administering,  and  the  dispensing  of  the  drug  itself,  and  the  mere  writ- 
ing of  a  prescription,  which  on  presentation  to  a  druggist  or  pharma- 
cist would  enable  the  holder  to  obtain  the  drug  prescribed. 

[1]  The  validity  of  the  indictment  would  seem  to  turn  on  the  mean- 
ing to  be  given  the  word  "dispense,"  as  employed  in  section  248  of 
the  act.  In  givii^  a  construction  to  this  section  we  must  bear  in  mind 
the  statute  makes  penal  the  d<nng  of  something  not  before  forbidden 
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by  law.  While  the  language  employed  should  be  given  a  reasonable 
construction  for  the  purpose  of  carrying  into  effect  the  purpose  of 
the  I,egislature  in  framing  the  statute,  it  cannot  be  enlarged,  so  as 
to  make  penal  what  is  not  plainly  written  in  the  statute  itself.  Words 
emplojred  in  such  a  statute  should  be  given  that  ordinary  and  usual 
meaning,  and  should  not  be  so  cmistrued  as  to  make  out  a  crime  by 
implication. 

[2]  "To  'dispense'  is  to  deal  out;  to  distribute;  to  give."  John- 
son V.  City  of  Chattanooga,  97  Tenn.  247,  36  S.  W.  1092;  Words  and 
Phrases  Judicially  Defined.  A  "prescription"  is  a  mere  formula  for 
the  preparation  of  a  drug^  and  medicine.  It  may  be  filled  or  not,  as  the 
person  to  whom  it  is  given  elects;  but  until  it  has  been  filled,  and 
the  substance  delivered,  we  think  there  is  no  "dispensing"  of  the  drug 
itself.  A  "dispensary"  is  a  place  where  the  drug  is  prepared  or  dis- 
tributed. We  therefore  are  of  the  opinion  that  a  physidan,  who  mere- 
ly writes  a  prescription  and  does  notiiing  more,  cannot  be  said  to  "dis- 
pense" the  drug  or  article  described  in  the  prescription.  It  is  well 
known  that  many  physicians  do  in  fact  keep  on  hand  and  deliver  to 
their  patients  medicines  which  they  prescribe.  Others  do  no  more 
than  write  the  prescription  and  give  it  to  the  patient,  to  have  it  pre- 
pared and  filled  by  the  druggist  or  pharmacist. 

Where  the  physician  not  only  writes  the  prescription,  but  himself 
delivers  the  drug  to  the  patient,  he  undoubtedly  brings  himself  with- 
in the  requirements  of  the  act  requiring  him  to  "keep  on  record  the 
name  and  address  of  each  person  to  whom  such  drug  is  dispensed." 
We  do  not  think  this  is  required,  however,  where  the  drug  itself  is 
not  delivered  by  the  physician.  When  we  examine  tiie  other  provi- 
sions of  the  Health  Law  relating  to  the  handling  and  sale  of  noxious 
drugs,  it  will  be  seen  that  all  the  real  objects  and  purposes  of  the  act 
are  accomplished  without  requiring  the  physician  simply  writing  the 
prescription  to  keep  the  record  prescribed  in  the  act. 

Section  246  of  the  Health  Law  makes  it  unlawful  for  any  person 
to  sell  or  give  away  any  of  the  drugs  mentioned  in  section  2!45  with- 
out first  receiving  a  written  prescription,  signed  by  a  duly  licensed 
physician,  veterinarian,  or  dentist.  The  prescription  must  contain 
the  name  of  the  physician  issuing  such  prescription,  his  office  address, 
his  office  hours  and  telephone  number,  and  the  name,  age,  and  address 
of  the  person  to  whom  and  the  date  on  which  such  prescription  is 
issued.  Before  selling  or  retailing  any  such  drugs  the  seller  must  first 
verify  the  authority  of  any  such  prescription,  such  verification  to  be 
made  1^  telephone  or  othermse.  Such  prescription  shall  be  retained 
"by  the  person  who  'dispenses'  the  same,"  and  shall  be  kept  on  the 
general  prescription  file,  and  given  a  regular  consecutive  number  on 
such  file.  He  must  "at  the  time  of  'dispensing'  the  same"  place  on 
the  package  a  label,  or  deliver  a  certificate  stating  the  name  and  ad- 
dress of  Sie  person  furnishing  the  same,  the  name  and  address  of 
the  physician  upon  whose  prescription  such  sale  is  made,  the  date  of 
sale,  and  the  name  of  the  person  to  whom  such  sale  is  made.  The 
section  then  provides  that  any  person  who  shall  possess  any  such 
dru^  other  than  licensed  druggists  "shall  be  guil^  of  a  misdemeanor^ 
lOTN.T.S.— 38 
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unless  said  possession  is  authorized  by  the  certiiicate  described  in  this 

section." 

It  will  thus  be  seen  that  the  law  carefully  provides  that  the  pre- 
scribed drugs  can  only  be  sold  or  dispensed  on  a  physician's  prescrip- 
tion, but  also  provides  for  the  filing  and  preservation  of  the  prescrip- 
tion itself,  so  that  any  user  of  these  noxious  drugs  can  quickly  and 
readily  show  by  what  right  or  authority  he  has  them  in  his  possession, 
by  referring  to  the  records  and  files  of  the  dru^st  or  pharmacist 
from  whom  he  procured  them.  It  is  difficult  to  discover  how  any 
useful  or  practical  purpose  would  be  served  by  requiring  physicians, 
who  do  not  themselves  sell  and  dispense  these  drugs,  to  keep  a 
record  of  such  prescriptions,  for  in  sin:h  cases  the  identical  record  is 
preserved  for  public  use  by  those  who  dispense  the  drug. 

The  argument  is  that,  inasmuch  as  the  substantial  purposes  of  the 
act  are  met  by  the  preservaticm  of  prescriptions,  by  keeping  them 
on  file  at  the  druggist's  or  pharmacist's,  the  words  "dispense"  and 
"give,"  as  used  in  the  statute,  should  be  given  thdr  ordinary  and 
natural  meaning,  and  not  the  forced  meaning  contended  ior  by  the 
district  attorney.  And  in  this  coimection  it  is  well  to  note  that  sec- 
tion 246  seems  to  define  the  meaning  of  the  "dispenser"  of  the  drug 
as  those  who  prepare,  sell,  or  give  away  the  drug  itself,  as  distin- 
guished from  tiie  physician  who  writes  the  prescription. 

The  view  which  we  take  of  the  matter  as  to  its  main  features  makes 
it  unnecessary  for  the  court  to  diseuss  the  other  objections  raised 
by  counsel  for  the  defendant  as  to  the  sufficiency  of  the  indictment. 
We  think  the  demurrer  to  the  indictment  good,  and  that  the  indict- 
ment should  be  dismissed. 

So  ordered. 


(Sapreme  Goart,  Tiial  Tenn,  Chautauqua  Ooonty.  Ifordi,  IBie^ 

1.  KlDnATPINO  ^s>3 — PBKBONS  LlABLl — AqENT  OF  PaBBNT. 

One  acting  as  a  mere  agent  or  assistant  of  a  mother  in  taking  the  cus- 
tody of  children  from  their  fotber  Is  entitled  to  the  same  protection  tJut 
the  law  accords  the  mother,  and  cannot  be  held  to  any  liability  other 
than  that  Incurred  by  ber. 

[Ed.  Note. — Ebr  other  cases,  see  Kldnapplnf,  Cent.  {  9;  Dec 
Dig.  <^3.] 

2.  Faeent  and  Child  «s>2~Bioht  to  Custodt  or  Childrbv. 

Under  Domestic  Belatlons  Law  (Consol.  Laws,  c.  14)  S  81,  making  a 
married  woman  a  joint  guardian  of  her  children  with  her  hosband,  with 
equal  powers,  rights,  and  duties  in  regard  to  them,  and  section  70,  au- 
thorizing the  court  to  award  the  charge  and  custody  of  a  clilld  to  either 
parent,  a  mother  is  entitled  to  the  custody,  control,  and  management  of 
her  cblldr^  to  the  same  extent  and  degree  as  the  father,  In  the  absence  of 
an  adjudication  awarding  such  custody  to  another. 

[Ed.  Mote.— For  other  cases,  see  Parent  and  Child,  Cent.  Dig.  H  4-82; 
Dec.  Dig.  ^2.1 

S.  Kidnapping  «=>3 — ^Eleuents  of  Offense — Custodt  of  Parents. 

Under  Penal  Law  (Consol.  Laws,  c.  40)  S  1250,  making  a  person  who 
wlllfuliy  takes  a  child  under  16  years  of  age  from  Its  parents,  or  other 
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person  baTlng  fhe  lawful  care  or  cnstody  tbeteoi,  grdUy  Udnai^lnc* 
jnmlsbable,  if  a  parent  of  the  person  kidnaived,  by  Imprlsooment  for  not 
more  than  10  years,  and  If  other  than  a  parent  by  Imprisonment  for  not 
less  than  10  nor  more  than  50  y^rs,  an  agent  of  a  mother,  who  takes  the 
custody  of  children  from  their  father,  to  whom  the  court  has  not  awarded 
their  custody,  is  not  guilt?  of  kidnapping. 

[Ed.  Note,— For  other  cases,  see  Kidnapping,  Cent.  Dig.  {  8;  Dea 
Dig.  «s»3J 

Renlot  Workman  was  indicted  for  kidnapping,  and  moves  for  leave 
to  inspect  minutes  of  grand  jury  and  to  dismiss  indictment.  Indict- 
ment dismissed,  and  defendant  ^scharged. 

Almon  W.  Lytle,  of  Buffalo,  for  the  motion. 

Warner  S.  Rexford,  Asst  Dist.  Atty.,  of  Jamestown,  opposed. 

BROWN,  J.  Section  1250  of  the  Penal  Law  provides  that: 

"A  person  who  wlUfolly  •  •  •  takes  •  •  •  a  child  under  the  aga 
of  sixteen  years,  with  intent  to  keep  *  *  *  It  from  its  parents  •  *  • 
or  other  person  having  the  lawful  care  or  control  thereof,  •  •  ♦  la  guilty 
of  kidnapping,  which  Is  a  felony  and  Is  punishable,  if  a  parent  of  the  person 
kidnapped^  by  imprisonment  for  not  more  than  ten  years,  and  If  a  person 
other  than  a  parent  ot  the  person  kidnapped,  by  imprlaonmeat  for  not  leas 
tiian  ten  years  nmr  more  than  fUtj  years." 

The  grand  jury  at  the  November,  1915,  term  of  this  court  indicted 
the  defendant,  charging  that  on  October  21,  1915,  at  Jamestown,  in 
said  county,  he  committed  the  crime  of  kidnapping,  by  taking  Rosalie 
and  Julien  Kent,  children  aged  10  and  12  years,  respectively,  from 
die  custody  of  Morgan  B.  Kent,  with  intent  to  keep  said  children 
from  their  parent,  the  said  Morgan  B.  Kent,  who  was  their  father,  and 
who  had  the  lawful  care  and  control  of  them. 

The  defendant  made  this  motion  for  an  order  dismissing  the  indict- 
ment upon  affidavits  establishing  that  the  minutes  of  the  grand  jury 
show  that  the  defendant  took  the  two  children,  as  alleged  in  the  in- 
dictment, at  the  request  of  and  in  company  with  Eleanor  R.  Kent,  the 
mother  of  the  children,  and  that  there  had  never  been  granted  any  or- 
der or  judgment  of  any  court  awarding  the  custody,  care,  or  contr(# 
of  the  children  to  the  father,  Morgan  B.  Kent ;  the  defendant  urging 
upon  the  argument  of  this  motion  that,  if  it  be  claimed  by  the  dis- 
tnct  attorney  that  the  grand  jury  minutes  show  any  testimony  other 
or  different  than  claimed  by  the  defendant  in  the  moving  affidavits, 
an  inspection  of  such  minutes  be  permitted,  whereupon  the  district 
attorney  stated  in  open  court  that  die  grand  jury  minutes  would  not 
show  the  existence  of  any  order  awarding  the  custody  of  the  children 
to  the  father,  and  that  they  would  show  that  the  defendant,  in  taking 
the  children,  acted  with,  for,  and  on  behalf  of  the  mother,  Eleanor  R. 
Kent. 

[1]  Such  being  the  evidence  before  the  grand  jury,  was  there  proof 
tti^  the  defendant  committed  the  crime  of  kidnapping?  In  other 
words,  is  the  crime  of  kidnapping  committed  when  a  married  mother 
takes  her  child  under  16  years  of  !^e  from  the  custody  of  its  father; 
there  being  no  adjudication  that  the  father  is  entitled  to  such  ex- 
clusive custody  ?  It  must  be  conceded  that  these  children  were  taken 
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by  die  mother;  the  defendant  being  a  mere  agent  or  assistant,  he  is 
entitled  to  the  same  protection  that  the  law  accords  the  mother,  and 
cannot  be  held  to  any  liability  other  than  that  incurred  by  the  mother. 

[2]  The  crime  consists  of  the  taking  from  a  pers(»i  "having  the 
lawful  care  or  control"  of  the  child.  By  section  81  of  the  Domestic 
Relations  Law  (Ccmsol.  Laws,  c  14)  "a  married  woman  ts  a  jcunt 
guardian  of  her  children  with  her  husband,  with  equal  powers,  rights 
and  duties  in  regard  to  them."  By  section  70  of  the  same  law  the 
court  "may  award  the  charge  and  custody  of  such  child  to  either  par- 
ent." It  is  the  law  of  this  state  that  a  married  mother  is  entitled  to 
the  custody,  control,  care,  and  management  of  her  children  to  the  same 
extent  and  degree  as  the  father,  in  the  absence  of  an  adjudicati(»i 
awarding  such  custody  to  another. 

[3]  rflie  mother,  Eleanor  R.  Kent,  and  the  father,  Morgan  B.  Kent, 
jointly  were  the  lawful  custodians  of  their  children.  It  was  a  joint 
custody.  The  perscms  having  the  lawful  care  or  control  of  Hiese 
children  were  Eleanor  R.  Kent  and  Morgan  B.  Kent.  To  constitute 
the  crime  of  kidnapping  the  taking  must  have  been  from  bodi  of  these 
custodians;  there  was  no  taking  from  them  jointly;  there  was  no 
taking  from  the  persons  having  the  lawful  care  or  control  of  the 
children.  The  mother  was  as  much  entitled  to  the  physical  possession 
of  the  children  as  the  father.  The  wife  and  mother  has  never  parted 
with  her  right  to  the  custody  of  these  children,  and  it  has  not  been 
taken  from  her  by  an^  court  decree.  It  therefore  follows  that  she 
did  not  commit  the  crime  of  kidnapping,  and  the  defendant,  her  as- 
sistant in  doing  what  she  had  a  right  to  do,  was  not  indicted  upon 
proof  of  any  fact  ccmstituting  a  crime. 

The  penalty  provided  by  the  Penal  Law  for  punishing  a  parent  for 
kidnapping  by  imprisonment  not  more  than  10  years  must  be  held  not 
to  apply  to  the  facts  set  forth  in  this  indictment  or  established  upon 
the  argument  of  this  motion.  It  is  very  likely  that  such  penalty  ap- 
plies only  to  a  parent  from  whom  the  custody  of  a  child  has  been 
taken  by  some  approin-iate  decree,  and  who  takes  the  child  from  the 
other  parent,  or  other  person  who  has  been  lawfully  awarded  the  care 
and  control  of  llie  child. 

This  conclusion  has  been  reached  without  the  aid  of  any  authorities 
in  this  state.  It  is  in  harmony  with  numerous  decisions  of  other  juris- 
dictions. Com.  V.  Myers,  146  Pa.  24,  23  Atl.  164;  State  v.  Angel,  42 
Kan.  216,  21  Pac.  1075;  Burns  v.  Com.,  129  Pa.  143,  18  Atl.  756; 
State  V.  Beslin,  19  Idaho,  185,  U2  Pac.  1053. 

The  indictment  must  be  dismissed,  and  the  defendant  discharged 
from  arrest 
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<Svpreme  Court,  Appellate  Division,  Sec(»id  Deportment.  Febniary  28.  1916.) 

1.  Apfeai.  and  Ebbob  <S=>559 — Case  on  Appeai. — Inclusion  of  Opinion. 

The  Inclusion  of  opinions  In  the  "case"  on  appeal  to  the  Court  of  Appeals 
is  governed  by  Its  rules,  and  is  to  be  enforced  by  a  motion  in  that  court, 
and  cot  In  the  Appellate  Division. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Brror,  Gent  Dig.  11  248S- 
2489;  Dec  Dig.  «c:>5G9.] 

2.  Appeal  and  Ebkob  «=:»440 — Rivebsal— RECiTALa  in  Obdeb. 

Where  an  action  was  in  form  an  action  to  recover  a  percwtage  of  tbe 
net  profits  on  a  contract,  and  upon  argument  of  defendant's  appeal  from 
the  order  of  reference  plaintiff  took  the  position  that  his  action  was  to 
recover  compensation  upon  the  contract  only,  and  the  court  affirmed  the 
<Hrder  ot  reference  on  that  ground,  and  the  referee  allowed  an  amendment, 
so  as  to  make  the  actl<m  one  for  damages  for  a  brea<di  of  the  contract,  and 
where  the  Appellate  Division,  on  appeal  from  the  denial  of  defendant's 
motion  to  vacate  the  order  of  reference,  regarded  the  complaint  as  one 
for  compensation,  and  not  for  breach  of  contract,  and  stated  that  the 
referee  could  not  eliminate  that  referable  cause  of  action  and  substitute 
another,  and  accordingly  affirmed  the  order  refusing  to  vacate  the  refer- 
ence, and  where  the  referee  proceeded  to  report  on  the  Issues  Introduced 
by  such  amendment,  and  the  Judgment  on  his  report  was  reversed  without 
passing  on  any  findings  In  opposition  to  the  decision,  the  order  of  reversal 
would  he  resettled,  to  show  why  the  findings  of  fact  were  not  passed 
upon  or  reriewed  <m  tiie  appeal ;  the  Appellate  IMvlabm  having  power  to 
do  80,  notwithstanding  the  pending  aiveal  to  the  Court  of  Aji^eals. 

[Ed.  Note.— SV>r  other  casQB,  see  Appeal  and  Error,  Cent  Dig.  H  2198- 
2201;  Dec.  Dig.  «s»440;  Judgment,  Cent  Dig.  {  685.] 

Action  by  John  F.  Conway  against  the  Farish- Stafford  Company. 
On  motion  by  defendant  that  the  Appellate  revision  pass  on  the  facts, 
or  that  it  incorporate,  in  its  order  reversing  a  judgment  for  plaintiff 
and  granting  a  new  trial  (154-  N.  Y.  Supp.  875),  a  recital  that  it  had 
not  done  so,  and  also  that  plaintiff  should  include  in  the  case  on  ap- 
peal to  the  Court  of  Appeals  the  opinion  and  order  made  on  the  mo- 
tion, and  that  plaintiff  make  a  case  in  the  Court  of  Appeals  to  include 
all  opinions  rendered  by  the  court  at  Special  Term  in  relaticm  to  the 
question  of  law  decided  by  the  Appellate  Division.  Order  resettled, 
so  as  to  show  why  the  findmgs  of  fact  were  not  passed  on  or  reviewed 
on  the  appeal,  and  motion  otherwise  denied. 

See,  also,  153  App.  Div.  906,  137  N.  Y.  Supp.  1116. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON,  and 
PUTNAM,  JJ. 

David  I^ventritt  and  Herman  H,  Oppenheimer,  both  of  New  York 
City,  for  the  motion. 

Martin  I/.  Stover,  of  New  York  City,  opposed. 

PER  CURIAM.  [1]  The  inclusion  of  opinions  in  the  "case**  on 
appeal  to  the  Court  of  Appeals  is  governed  by  its  rules,  and  is  to  be 
enforced  by  a  motion  in  that  court,  and  not  here. 

[2]  In  view,  however,  of  the  peculiar  circumstances  changing  the 
complaint  from  one  to  recover  50  per  cent,  of  the  net  profits  due  De- 
cember 31,  1909,  to  a  complaint  for  a  breach,  with  damages  for  wrong- 

^9For  oUier  cum  see  same  topic  &  KBT-NUMBER  In  all  Ke7-Numbared  Dlgeats  A  IndezM 


598 


1B7  NBW  YORK  BDPPLBUBNT 


(Sup.  Ct. 


ful  dismissal,  we  think  our  order  of  reversal  should  be  resettled,  so 
that  the  order  itself  shall  state  why  we  did  not  pass  upon  the  ques- 
tions of  fact  embraced  in  the  referee's  findings.  Notwithstanding  the 
pending  appeal  to  the  Court  of  Appeals,  we  have  this  power.  Bim- 
baum  V.  May,  170  N.  Y.  314,  63  N.  E.  347. 

After  the  original  issues  had  been  refereed,  and  an  appeal  taken 
from  the  order  of  reference,  it  was  mutually  stipulated  tiiat  our  deci- 
sion should  be  final,  if  the  ai^eal  should  be  dismissed  or  the  order 
should  be  affirmed.  Upon  argument  of  defendant's  appeal  from  the 
order  of  reference,  the  learned  counsel  for  the  plaintiflf  took  the  posi- 
tion that  his  action  was  to  recover  compensation  upon  the  contract 
only,  and  thereby  influenced  the  court  to  decide  that  the  issues  were 
referable.  Having  on  that  ground  affirmed  the  order  (153  App.  Div. 
906,  137  N.  Y.  Supp.  1116),  this  court  thereafter  regarded  that  as  the 
law  of  the  case,  both  for  the  purposes  of  the  reference  and  the  trial. 
In  the  course  of  the  proceeding  before  Ae  referee,  he  subsequently 
allowed  an  amendment,  so  that  the  complaint  was  no  longer  for  a 
year's  net  profits  of  the  business,  but  for  damages  for  a  breach  of  the 
contract. 

Defendant's  motion  to  vacate  the  order  of  reference  having  been 
denied,  and  then  appealed  here,  this  court,  having  been  committed  to 
the  initial  decision  by  the  plaintifi['s  primary  insistence  that  the  com- 
plaint was  for  compensation,  and  not  for  breach  of  contract,  abided 
by  it|  and  considered  that  the  referee  could  not  eliminate  that  refera-. 
ble  cause  of  action  and  substitute  another.  Accordingly  we  affirmed 
the  order,  which  refused  to  vacate  the  reference,  stating  that  the 
complaint  had  not  been  changed,  as  such  attempted  amendment  was 
not  within  the  referee's  powers.  157  App.  Div.  481,  142  N.  Y.  Supp. 
572.  Nevertheless,  the  learned  referee  thought  fit  to  ignore  this  opin- 
ion, and,  in  disregard  thereof,  proceeded  to  report  upon  the  issues 
introduced  by  such  amendment  Naturally  the  defendant  excepted 
thereto,  on  the  ground  that  the  referee  was  without  power  or  juris- 
diction to  make  such  findings,  as  not  within  the  scope  of  said  order 
of  reference,  and  not  withm  the  pleadings,  and  not  provable  under 
the  cause  of  action  alleged  or  referred.  This  court  reversed  the  judg- 
ment on  such  report  (154  N.  Y.  Supp.  875),  without  passing  on  any 
of  the  matters  of  fact  in  findings  made  in  opposition  to  our  determina- 
tion, which  determination,  until  reversed,  was  binding  upon  the  par- 
ties and  upon  the  learned  referee. 

The  order  of  reversal,  dated  July  30,  1915,  is  therefore  resettled, 
so  as  to  show  why  the  findings  of  fact  were  not  passed  upon. or  re- 
viewed on  the  appeal,  which  resettled  order  is  now  signed  and  entered; 
otherwise,  the  defendant's  motion  is  denied,  without  costs. 
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PEOPI/B  T.  BBBTUNL 
(SQiveme  Gourt,  Appaitita  DlTidon,  Setxmd  Department.  Febrnair  SS.  1016.) 

1.  Cbhonal  Law  <g=>1134 — Appeal — Qdestions  Reviewable. 

On  appeal  from  a  conviction  of  robbery,  tlie  Issue  for  the  court  is,  not 
whether  the  defendant  la  gnllty.  but  whether  he  was  adjudged  guilty 
after  trial  in  substantial  conformity  to  law. 

[Bd.  Note.— For  other  cases,  see  Criminal  Law.  Gent  Dig.  |8  2587,  265S, 
298&-2998,  30G6,  8067-3071 ;  Dec.  Dig.  «=^1134.] 

2.  Gbiuinal  Law  ^=>1163 — Evidence — iNADMiaaiBLE  EvinENCK — Bstect. 

The  substantial  rights  of  one  accused  of  robbery  are  affected  by  the 
admission  of  Illegal  or  Improper  testimony,  nnless  such  testimony  was 
not  preJudldaL 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cmt  Dig.  H  8000-S09&; 
Dec  Dig.  «s»lie3.] 

8.  WlTHESS^  <SS3414— OOBBOBOBATION— BVIDKNOB— ADUISSIBILITT. 

It  was  error  to  admit  testimony  of  witnesses,  In  identi^lng  the  accnaed, 
to  the  effect  that  on  a  former  occasion  they  pitted  him  out  in  court  as 
the  culprit,  since  saCb  eTidenoe  merely  iMdstered  up  the  Identification,  by 
showing  ttey  made  the  identification  at  another  time, 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  H  1287,  1288 ; 
Dec  Dig.  «s»414.] 

4.  Witnesses  «=s>28S— BzAimrATioiT— Bedxkeot— AnussiBzuiT  or  Tebti- 

ICORT. 

Whffl«  a  conversation  hod  at  an  earlier  time  by  a  witness  In  regard  to 
the  identity  of  the  accnsed  was  t^ened  up  by  the  defense  on  cross-examina- 
tion, it  was  pennissihle  for  tiie  state  on  redirect  to  go  into  the  conver- 
sation fully. 

lEd.  Note— For  otber  cases,  see  Wltoenes^  Cent  Dig:  |  1003;  Dea 
Dig.  «s»288.] 

SL  Cbiminai.  Law  ^=91163 — Appeal— Habulbbs  XIbbob — Bubden  of  Pboof. 

Where  the  state  claims  that  evidoioe  erroneously  admitted  was  harm- 
less, the  burden  Is  on  It  to  prove  that  it  was  harmless,  and  could  not  have 
prejudiced  the  defendant 

[E}d.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  H  3090-8009 ; 
Dec.  Dig.  ^1168.] 

6.  HoBBEBT  <@=>22 — Evidence — Identifioation — Bttbden  op  Proof. 

Where  one  accused  of  robbery  claimed  an  alibi,  the  burden  of  proving 
the  identification  by  strwg  and  cogent  evid^ce  was  on  the  state. 

[Ed.  Note.— For  other  cases,  see  Bobbery,  Cent  Dig.  {  28;  Dec.  Dig. 
«=»2SL] 

7.  Criuiital   Law  «==»1186 — Appeal — Revebhal — Technical  Ebkors — Evi- 

dence. 

Admission  of  improper  evidence  as  to  identification  of  defendant  held 
such  error  as  to  require  reversal,  in  spite  of  Code  Cr.  Proc.  §  542,  pro- 
viding that  on  appeal  the  court  must  give  judgment  without  re^rd  to 
technical  errors,  which  do  not  affect  the  substantial  rights  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  {{  8216-3218, 
3221,  8230;  Dec  Dig,  ®=>1186.] 

8.  Ceiminal  Law  «=>1169 — Appeal — Mattees  Reviewable. 

The  decision  of  the  court  on  appeal  from  a  conviction  cannot  be  affected 
by  the  foot  that  It  would,  even  with  Improper  proof  excluded,  reach  the 
conclusion  reached  by  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  U  754,  n088, 
8130.  8137-8143;  Dec.  Dig.  «»Ufi9.] 
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9.  BoBBEBT  ^a»24 — Possession  or  Stolen  Goods — ^PsBBUicpnoir. 

The  mere  possession  by  the  defendant  of  bills  of  a  certain  denomlnatloii 
did  not  alone  warrant  an  inference  that  he  was  guilty  of  having  stolen 
those  bills,  which  were  of  the  same  denomlnatloa  as  those  he  was  (^r^ed 
with  baring  stolen,  although  consdons,  exclusive,  and  recent  posseasloa 
of  stolen  property,  when  unexplained,  Is  conclusive. 

[Ed.  Note.— For  other  cases,  see  Robbery,  Cent  Dig.  Sl  32-36;  Dec 
Dig.  .^24,3 

10.  Cbimikal  Law  «=>308 — PBESUUPTton  of  Innocenck — When  Indulged. 

The  presumption  of  Innocence  belongs  to  the  defendant  during  the  In- 
troduction of  evidence,  the  summing  up  of  counsel,  the  charge  oC  tlie 
court,  and  until  the  Jury,  by  its  verdict,  recognizes  that  it  is  overcome,  or 
that  innocence  is  established. 

[Ed.  Note.— For  other  cases,  see  Criminal  taw.  Cent  Dig.  |  731;  Dec 
Dig.  «s=»308.] 

Appeal  from  Kings  County  Court. 

William  Bertlini  was  convicted  of  the  crime  of  robbery  in  tiie  first 
degree,  and  he  appeals.   Reversed,  and  new  trial  ordered. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON. 
MILLS,  and  PUTNAM.  JJ. 

Frank  X.  McCaffry,  of  Brooklyn,  for  appellant 
Harry  G.  Anderson,  Asst  Dist  Atty.,  of  Brooklyn  Qames  C.  Crop- 
sey,  Dist  Atty.,  of  Brooldyn,  on  the  brieQ,  for  the  People 

JENKS,  P.  J.  The  defendant  was  convicted  of  robbery  in  the  first 
degree,  whereby  he  took  from  the  safe  in  Bossi's  house  in  Tenth  street 
in  the  borough  of  Brooklyn  $8,700  in  money  and  some  jewelry.  He 
and  two  others  were  indicted  jointly  for  the  crime,  but  he  was  tried 
separately.  About  3  p.  m.  of  January  28,  1915,  Mrs.  Bossi  and  her 
boy,  a^d  6  years,  were  alone  in  that  house.  The  robber^  gained 
ac^ission  by  pretense  to  her  &at  they  (or  one  of  their  number)  were 
inspectors,  and  thereafter  two  of  Ihem  seized,  gagged,  and  bound 
Mrs.  Bossi — at  least,  attempted  to  place  her  under  an  anaesthetic,  and 
bound  the  lad.  One  of  them  held  the  woman  silent  at  the  pistol's 
point,  until,  after  signal  from  one  of  the  others,  he  and  they  left  the 
house.  Mrs.  Bossi  freed  herself  from  her  bonds,  found  the  safe 
broken  open,  and  the  money  and  jewelry  missing,  and  thereupon  gave 
the  alarm ;  but  the  robbers  had  escaped.  The  money  was  made  of 
50  bills  of  the  denomination  of  $50,  35  bills  of  $100,  $50  in  gold,  and 
bills  of  $20  and  $10.  Two  days  thereafter  the  defendant  was  ar- 
rested, in  an  apartment  hottse  in  the  borough  of  Manhattan,  by  two 
detectives  in  their  quest  to  suppress  traffic  in  cocaine  and  similar 
drugs.  At  the  time  of  his  arrest,  there  was  found  in  his  possession 
14  bills  of  $50  and  23  pawn  tickets.  He  was  suspected  of  the  robbery, 
because  of  his  possession  of  these  bills  and  of  his  unsatisfactory  ex- 
planation of  his  acquisition  thereof.  Investigation  led  to  his  indict- 
ment. It  was  not  shown  that  any  of  the  bills  found  upon  the  defend- 
ant were  of  those  stolen  from  the  Bossis'  safe,  nor  that  the  pawn' 
tickets  represented  any  of  their  jewelry. 

The  only  direct  proof  that  the  defendant  was  one  of  the  robbers 
was  his  identification  by  Mrs.  Bossi  as  he  who  posed  as  an  inspector, 
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who  with  another,  seized,  bound,  and  gagged  her,  and  who  was  pres- 
ent when  another  of  the  robbers  held  her,  covered  by  a  pistol,  and  his 
identification  by  Miss  Helen  Smith,  whose  testimony  I  will  discuss 
later,  as  one  of  the  men  whom  she  saw  enter  the  Bossis'  house  and 
come  out  of  it  at  the  time  of  this  robbery.  The  defendant  did  not 
testify,  but  he  sought  to  prove  an  alibi,  in  that,  at  the  time  of  the 
robbery,  he  was  present  at  festivities  in  the  borough  of  Manhattan, 
held  in  celetn-aticHi  of  an  infant  borne  by  his  sister.  The  defendant 
also  called  the  manager  and  bookkeeper  of  a  pawnbroker's  shop  in 
Columbus  avenue,  between  Kinely-Nintli  and  One  Hundredth  streets, 
in  the  borough  of  Manhattan,  who  testified  that  on  the  said  day  of 
the  robbery  the  defendant  came  into  that  pawnshop  between  1  and 
2  p.  m. — about  1 :20  p.  m. — to  redeem  two  watches,  and  that  he  then 
paid  for  the  redemption  a  $50  bill,  and  that  the  witness  at  that  time 
saw  a  number  of  similar  bills  in  his  possession. 

The  alibi  could  have  been  disregarded  properly  by  the  jury,  either 
because  it  did  not  believe  the  witnesses,  or,  although  it  did  believe 
that  the  defendant  was  present  some  time  during  the  festivities,  that 
such  prraence  did  not  estaUish  that  he  could  not  have  participated  in 
the  robbery.  The  testimony  of  the  pawnbroker's  employe  was  sup- 
ported by  the  pawn  tickets  and  by  the  books  of  the  shop.  But,  even 
if  credited,  it  did  not  demonstrate  that  the  defendant  could  not  have 
reached  the  Bossis'  house  in  time  to  participate  in  the  robbery  (for 
the  proof  indicates  that  the  robbers  used  a  motor  car),  but  only  that 
the  defendant  had  a  number  of  $50  bills  in  his  possession  prior  to 
the  robbery.  The  time  of  the  attendance  of  the  defendant  in  the  pawn- 
shop is  not  indicated  by  the  pawn  ticket,  nor  by  the  book  entries,  for 
the  latter  were  made  at  the  close  of  business  from  the  data  of  the 
tickets  received  during  the  day. 

[1,2]  It  is  to  be  borne  in  mind  that  the  question  before  us  is,  not 
whether  the  'defendant  is  guilty,  but  whether  he  was  adjudged  guilty 
after  trial  "in  substantial  conformity  to  law."  People  v.  Wolf,  183 
N.  Y.  471,  76  N.  E.  592.  A  substantial  right  of  the  defendant,  if  the 
proof  submitted  to  it  included  illegal  and  improper  testimony,  was 
affected,  unless  we  are  convinced  that  such  testimony  could  not  have 
been  harmful  to  the  defendant.  People  v.  Corey,  148  N.  Y.  476-494, 


[3]  We  think  that  the  learned  court  erred  in  the  admission  of  evi- 
dence. We  shall  strive  to  pomt  out  the  errors,  and  then  consider 
whether  they  require  a  reversal  of  the  judgment.  The  direct  exam- 
ination of  Mrs.  Bossi,  called  by  the  people,  was  confined  to  the  story 
of  the  crime  and  to  her  then  identification  of  the  defendant.  But,  upon 
cross-examination,  the  defendant's  counsel  questioned  her  minutely 
as  to  an  identification  made  by  her  at  a  Magistrate's  Court  in  the 
borough  of  Manhattan,  where  she  had  gone  under  the  guidance  of  Mr. 
Malcohn,  a  detective  of  the  police  force.  The  manifest  purpose  was 
to  weaken  the  force  of  her  testimony  generally,  and  to  show  specifi- 
cally that .  such  identification  was  prompted,  suggested,  and  directed 
by  the  detective.  Subsequently  the  people  called  the  detective  to  the 
stand,  and,  tmder  objection  and  exception,  the  assistant  district  at- 
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torney  was  permitted  to  elicit  the  particulars  of  such  identification, 
which  embraced  the  statement  that,  as  the  defendant  came  into  the 
said  courtroom  in  Manhattan,  Mrs.  Bossi,  as  a  spectator,  said,  "That 
is  one  of  them,"  and  that  the  witness  said  to  Mrs.  Bossi  and  to  Miss 
Smith,  "Are  you  sure?"  and  they  answered,  "Yes."  I  shall  discuss 
this  ruling  later.  Thereafter  the  people  called  Miss  Helen  Smith, 
a  young  woman  17  years  old  and  whose  testimony  may  be  summarized, 
but  not  entirely,  as  follows : 

At  the  time  of  the  robbery  she  lired  near  tbe  Bossls*  house,  and  at  3 
p.  m.  of  the  day  thereof  she  stood  In  front  of  that  hous^  as  she  had  been 
walking  up  and  down  the  street  with  two  Uttle  children.  She  saw  the  de- 
fendant c(»Qlng  down  that  street  with  two  others.  'J!ba  defoidant  iQWke  to  her ; 
the  others  went  Into  the  bouse.  Tbe  defendant  parted  from  them,  went 
down  the  street,  stood  at  a  comer,  returned,  and  went  Into  that  bouse  after 
some  one  therein  had  answered  an  Inquiry  made  by  him.  After  a  lapse  of  25 
minutes,  she,  then  standing  In  front  of  the  house,  saw  the  defendant  coming 
out  of  the  house.  She  saw  his  face.  The  others  came  from  the  house  within 
a  few  minutes,  and  thereupon  the  men  went  away.  Soon  Mrs.  Bossi  ran  out  of 
the  house  with  her  hands  tied,  crying.  "Black  Hand  !'* 

Miss  Smith  was  then  asked  whether  she  had  gone  over  to  the  court 
on  Fifty-Fourth  street  on  February  5th — referring  to  the  occasion  of 
the  alleged  identification  which  I  hav.e  mentioned  heretofore.  She 
testified  that  she  had  gone  there  with  Mrs.  Bosst  and  the  tatter's 
child,  where  they  met  tiie  detective.  Th^  stood  togetiieT  outside  of 
the  courtroom  door.  She  was  then  asked  what  happened,  whereupon 
the  counsel  for  the  defendant  objected  to  testimony  as  to  any  con- 
versation, on  the  ground  that  it  was  in  the  absence  and  without  the 
hearing  of  the  defendant.  The  assistant  district  attorney  then  said 
that  he  would  not  ask  the  witness  to  say  anything,  and  cautioned  the 
witness  not  to  tell  anything  that  was  said ;  but  thereupon  he  added : 

"I  think  It  Is  pro[>er,  because  he  brought  out  with  Mrs.  Bossi  what  bappened. 
"The  Ck>urt:  If  the  other  ruling  Is  correct,  it  Is  in  this  case. 
"By  the  Assistant  District  Attorney:  Q.  'Now,  just  tell  us  what  happ«ied. 
"Defendant's  Counsel:  Is  It  conceded  on  the  record  that  this  is  conversation 
in  tbe  absence  of  the  defendant? 
"The  Court:  Not  yet. 

"The  Assistant  District  Attorney:  I  asked  her  what  happened. 

"Defendant's  Counsel:  That  involves  a  conversation.  Yon  have  Juat  ssld 
80,  and  bis  haatx— 

"Ttie  Assistant  District  Attorney:  Something  may  oome  op  before  tbe  con- 
versation. 

"Defendant's  Counsel:  I  dont  want  the  conversation  to  occur  unless  ft 
is  amceded —  Tour  honor  holds  now  that  cause  [because?]  of  swne  cwiten- 
tlon  advanced  by  the  district  attorney  that  this  witness  Is  going  to  testify  to 
conversations  in  which  she,  Malcolm,  and  Mrs.  Bossi  participated  in  the  al^- 
sence  of  the  defendant? 

"The  Assistant  District  Attorney;  As  to  the  identification. 

"Defendant's  Counsel:  I  object  to  that  line  of  testimony. 

"The  Court:  If  it  goes  beyond  the  conversation  relating  to  the  identlflcatloQ. 
X  shall  exclude  it,  but  your  objection  holds  good  as  to  all  the  others. 

"Defendant's  Counsel:  I  object  to  it  all. 

"The  Court:  Now,  Helen,  proceed  and  give  fully  any  conversation  tiiew 
r^ardlng  what  happened.    You  and  Mr.  Malcolm  and  the  little  boy 
standing  in  the  hall.   What  was  the  next  thing  that  happened? 

"The  Witness:  Mr.  Bertllni  and  another  gentleman  came  outside  of  U» 
door. 
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"By  tbe  Aa^stant  District  Attorney:  Q.  From  the  courtroom?  A.  From 
the  courtroom,  and  I  recognized  him  right  away,  as  soon  as  I  laid  eyes  on  him. 
I  looked  at  him  a  couple  ot  minutes,  and  I  pulled  Mr.  Malcolm's  coat  and  said, 
"That  is  one  of  the  men,'  and  then  we  went  Into  the  courtroMn  tor  a  couple 
of  minutes,  and  came  out  again,  and  then  I  went  home.  Q.  You  recognized 
him  as  soon  as  be  came  out  of  the  hallway  as  the  same  man  you  had  seen 
coming  out  ot  Mrs.  Bossl's  house?  A.  Yes,  sir.  Q.  Had  anybody  told  you 
anythdug  before  you  went  over  there  ob  to  how  this  man  loc^ied  or  anytiilng? 
A.  No,  sir." 

Upon  cross-examination  she  was  asked : 

"Q.  Of  course,  when  you  said  that  was  the  man,  he  was  not  within  hearing 
distance?  A.  No;  he  coold  not  bear  me.** 

And  again: 

"Q.  I>id  yon  ever  charge  this  defendant  personally,  face  to  face,  with  par- 
ti<dpatlDg  in  this  crime?  A.  No,  ^r.  Q.  Were  you  ever  brought  right  up  to 
this  defendant  at  any  time  at  all,  so  as  to  he  able  to  talk  to  him  face  to 
face,  and  tell  him  70U  saw  him  there?  A.  No,  sir." 

I  think  tiiat  &e  admissions  of  this  testinumy  of  Miss  Smith  as  to 
her  identification  of  the  defendant  on  this  occasion,  and  of  the  testi- 
mony of  the  detective,  Malcolm,  that  on  that  occasion  Miss  Smith  took 
hold  of  his  coat  and  gave  it  a  pull  and  said,  "There  is  one  of  the  men" 
(evidently  referring  to  the  defendant),  were  erroneous.  'Hiese  pieces 
of  evidence  were,  to  quote  the  language  of  Werner,  J.,  writing  for  the 
court  in  People  v.  Jung  Hing,  212  N.  Y.  at  page  401,  106  N.  E.  at 
page  107,  Ann.  Cas.  1915D,  333: 

'^othii^  more  nor  less  than  a  bolsterii^  of  the  present  testimony  of  tAese 
witnesses  by  showing  that  on  a  prior  occasion  they  said  or  did  the  same 
thing." 

The  case  cited  contains  an  elaborate  discussion  of  tbe  principle  an- 
nounced in  Robb  v.  Hackley,  23  Wend.  30,  which  the  learned  judge 
says  is  direct  authority  against  the  admissibility  of  the  confirmatory 
evidence.  See,  too,  People  v.  KaU,  209  N,  Y.  311,  103  N.  E.  305, 
Ann.  Cas.  1915A,  501. 

[4]  The  learned  and  very  able  assistant  who  argued  this  appeal  con- 
tends that  the  admission  of  this  evidence,  at  least  so  far  as  Mrs.  Boss! 
is  concerned,  can  be  sustained  imder  the  exception  stated  in  People 
v.  Jung  Hing,  supra.  As  to  her  the  defendant  had  opened  the  sub- 
ject of  her  aUeged  identification  at  the  Manhattan  court,  and  it  is,  to 
say  the  least,  arguable  that  the  evidence  as  to  her  identification  thus 
elicited  from  her  on  the  redirect  (which  was  essentially  cross-exami- 
nation), and  from  Malcolm,  was  admissible,  not  to  prove  or  disprove 
any  fact  in  issue,  but  "to  corroborate  or  support  the  credibility  of  the 
witness  who  may  be  in  some  manner  impeached."  See  Pe^Ie  v.  Jung 
Jling,  supra,  212  N.  Y.  401  et  seq.  106  N.  E.  105,  Ann.  Cas.  1915D, 
333;  People  v.  Katz,  supra,  209  N.  Y.  339  et  seq.  103  N.  E.  305. 
Ann.  Cas.  1915A,  501.  But  these  consideraticms  have  no  application 
to  the  witness  Miss  Helen  Smith. 

[5-7]  It  remains  to  consider  whether  we  can  disregard  these  er- 
rors under  even  the  broad  powers  conferred  by  section  542  of  the  Code 
of  Criminal  Procedure.    The  burden  to  show  that  the  evidence  ad- 
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initted  "was  harmless  and  could  by  no  possibility  have  prejudiced" 
the  defendant  "must  be  established  by  the  respondent."    People  v. 

Smith,  172  N.  Y.  211-243,  64  N.  E.  814,  and  the  cases  cited.  It  must 
be  remembered  that  the  only  direct  proof  that  associated  this  defend- 
ant with  the  robbery  is  the  identification  by  Mrs.  Bossi  and  by  Miss 
Smith.  Upon  the  issue  of  identification,  the  burden  of  proof  rested 
upon  the  people,  and  the  defendant  was  entitled  to  the  benefit  of  any 
reasonable  doubt.  People  v.  Cassidy,  160  App.  Div.  651,  146  N.  Y. 
Supp.  15,  and  cases  cited.  In  that  case  also  we  concluded  the  proof 
required  in  identificatic»i  should  be  "strong  and  a^nt."  The  jury  had 
before  it>  from  the  testimony  of  Mrs.  Bossi  herself,  that  she  could 
not  remember  when  she  was  bom ;  that  she  was  not  certain  when  she 
was  married,  save  some  10  or  12  years  ago.  She  testified,  "My  head 
13  no  longer  any  good,"  and  that  since  that  time  her  memory  was  not 
good,  and  that  because  of  the  violence  she  had  no  clear  recollection 
of  anything;  that  her  mind  acts  peculiarly,  just  as  if  she  had  no  con- 
trol over  it;  that  she  did  not  suspect  any  wrong  until  she  was  seized 
and  tied ;  that  she  never  had  seen  the  defendant  before  this  day.  She 
also  testified  that  she  described  the  defendant  to  the  pc^ice,  but  that 
she  could  not  recall  what  description  she  gave,  nor  how  he  was  clad, 
save  the  color  of  his  necktie.  She  further  testified  that  the  detective, 
Mr.  Malcolm,  told  her  that  they  had  a  man  under  arrest  in  New  York 
who,  it  was  thought,  was  one  of  the  robbers;  that  before  her  visit 
to  the  Manhattan  court  the  detective  told  her  of  the  man's  appear- 
ance and  asked  her  if  she  would  know  him,  and  that  ^e  replied  she 
would ;  that  she  thereafter  saw  the  man  in  the  hallway  of  the  court, 
whereupcHi  the  detective  told  her  it  was  he  who  had  been  arrested  and 
was  one  of  the  robbers ;  and  that  after  Malcolm  pointed  him  out  she 
then  said  that  she  recognized  him. 

It  is  proper  to  reiterate  that  the  witness  at  this  trial  was  positive 
that  the  defendant  was  the  man  who  posed  and  represented  himself  to 
the  witness  as  an  inspector,  and  who  tied  her.  I  have  thus  dwelt  upon 
her  testimony  to  compare  its  relative  probative  force  with  that  of 
Miss  Smith.  The  record  reveals  Miss  Smith  as  intelligent,  composed, 
and  fair.  Her  testimony  was  positive.  Yet  on  cross-examination  she 
testifies  that  the  entry  of  the  three  men  into  Bossi's  house  had  not 
aroused  her  suspicion,  that  she  was  not  alarmed  while  the  men  were 
in  the  house,  that  there  was  no  occasion  for  her  to  look  particularly 
at  these  men,  that  all  she  did  was  to  give  them  a  casual  look,  that  there 
was  no  reason  why  she  should  remember  one  of  the  men  more  than 
the  others,  and  that  at  police  headquarters  she  had  said  that  a  man 
named  Toblitsky  looked  like  one  of  the  robbers,  and  had  picked  him 
out  of  a  line,  but  that  had  been  a  mistake — ^that  she  had  said  Toblit^y 
looked  like  one  of  the  robbers,  but  was  not  sure.  I  think  that  we 
may  infer  that  naturally  the  jury  would  attach  as  much  importance, 
and  perhaps — the  record  warrants  the  surmise — more  importance,  to 
the  identificaticm  by  Miss  Smith  than  to  that  by  Mrs.  Bossi. 

Under  such  circumstances,  can  we  conclude  that  the  testimony  as 
to  her  prior  act  of  identification  could  not  have  had  a  strong,  if  not  a 
decided,  influence  upon  the  jury?  Was  it  not  possible  that,  in  discus- 
si<»i  as  to  her  identification  of  the  defendant  at  the  trial,  the  jury,  or 
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some  of  them,  oUierwise  in  reasonable  doubt,  were  convinced  of  its 
certainty  beyond  reasonable  doubt  by  the  testimony  given  by  her  and 
by  Malcolm  that  she  had  identified  the  defendant  on  the  occasi<»i  of 
her  visit  to  the  Magistrate's  Court  in  Manhattan?  The  language  of 
Werner,  J.,  in  People  v.  Jung  Hing,  supra,  is  pertment : 

"In  the  case  at  bar  we  hare  the  simple  cane  of  unlmpeached  witnesses  who 
weie  permitted,  aa  their  examinations  In  chief  at  the  trial,  to  strensthen 
their  testimony  by  showing  that  their  previous  conduct  had  been  con- 
Blstent  therewith,  and  this  we  think  was  error  (Deshon  v.  Merchants'  Ins.  Co., 
11  Mete.  [52  Mass.]  199 ;  Murphy  v.  State.  41  Tex.  Cr.  R.  120,  61  S.  W.  940) 
of  such  serious  import  that  we  feel  bound  to  regard  It  as  a  soffldent  ground 
for  reversal,  even  though  It  was  allowed  to  pass  at  the  trial  without  objection 
or  exception.  These  prior  acts,  relied  upon  as  confirmation  <jt  the  sworn  tes- 
timony, had  in  fact  no  probative  effect  upon  the  crediUll^  of  the  witnesses 
pi^lUcQtt  V.  Peari,  10  Pet.  412,  439,  9  L.  Bd.  476),  and  yet  they  may  have  exert- 
ed a  decided  influence  on  the  minds  of  the  laymen  who  composed  the  Jury.** 

[I]  Our  decision  cannot  be  affected  by  the  circumstance  liiat  we 
would,  even  with  the  improper  proof  excluded,  reach  the  same  conclu- 
sion as  that  readied  by  the  jury.  People  v.  Corey,  supra;  People  v. 
McGraw,  66  App.  Div.  372-377,  72  N.  Y.  Supp.  679. 

[I]  In  view  of  the  new  trial,  it  may  be  prqper  to  say,  in  considera- 
tion of  a  request  made  at  this  trial,  that  if  the  defendant's  counsel 
had  asked  for  an  instruction  that  the  mere  possession  of  the  defend- 
ant of  die  $50  bills  taken  from  defendant  upon  his  arrest  did  not 
alone  warrant  an  inference  that  the  defendant  was  guilty  of  the  crime, 
it  should  have  been  given.  Conscious,  exclusive,  and  recent  posses- 
sion of  the  stolen  property  does  warrant  such  an  inference  fPeoplc 
V.  Friedman,  149  App.  Div.  873, 134  N.  Y.  Supp.  153,  and  cases  cited) ; 
and  such  possession,  when  unexplained,  is  taken  as  conclusive  (People 
V.  Jackson,  182  N.  Y.  77,  74  N.  E,  565).  But  in  this  record  the  $50 
bills  found  upon  the  defendant  were  not  identified  in  the  remotest 
degree  with  die  $50  bills,  or  any  of  them,  taken  by  the  robbers,  and 
there  is  no  inherent  feature  in  a  piece  of  circulating  currency  that 
identifies  it,  short  of  private  mark  or  note  of  its  number,  or  the  like. 
Of  course,  the  possession  of  such  bills  admitted  of  argtiment  against 
the  defendant;  but  I  apeak  <Hily  of  the  probative  force  thereof  in  this 
record. 

[H]  And  it  may  be  pertinent  to  add  that,  while  it  is  correct  to  in- 
struct the  jury  that  the  presumption  of  innocence  "belongs  to  the  de- 
fendant during  the  trial,"  it  is  safer,  when  a  jury  of  laymen  is  under 
instruction,  to  declare  that  such  presumption  continues  until  its  ver- 
dict. To  quote  the  words  of  Burr,  J.,  in  People  ex  rel.  Gow  v.  Bing- 
ham, 57  Misc.  Rep.  at  page  71,  107  N.  Y.  Supp.  at  page  1015: 

**It  cmtlnueB  during  the  introductton  oif  evidence  upon  the  trtal,  the  summing 

up  of  counsel,  the  charge  of  the  court,  and  until  the  jury,  by  its  verdict  of 
'gnilty,'  has  said  that  the  presumption  la  overcome,  or  by  its  verdict  of  *not 
KoUty*  that  the  presumption  bas  become  an  established  fact." 


See  Wharton's  Criminal  £v.  (10th  Ed.,  Hilton's  notes)  p.  627;  Un- 
derhill's  Crim.  Ev.  §  18. 

The  judgment  of  &e  County  Court  of  Kings  County  is  reversed,  and 
t  new  trial  is  ordered.  All  concur. 
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PBOFLB  ex  itiL  PEABODY  r.  WOODS,  Pollee  Gom*r. 


(Supreme  Oonrt,  Appellate  DlTlaton,  Sectmd  Department.  Fd>niar7  28, 1916i) 

MuniOIFAI.   COSPOBATXONB  <a»185— DlBMSBAI.    OV    FOLIOB  OFFXOEB— FaLB 
STATBIOENT — SUVnOIENCT  OF  BVIDBNOB. 

■  On  certiorari  to  review  the  dlBmlBsal  of  a  police  officer,  erldraice  Md 
not  to  sustain  the  dkai^  that  the  officer  was  gnilty  of  a  coosdoog  talse 
statement  to  the  Inspector  that  there  was  a  blotter  over  the  lower  part  of 
a  page  when  he  signed  his  name  ont  of  chnnudoglcal  order  withoot 
noticing  the  entries  below. 

[Ed.  Note. — For  other  cases,  see  Municipal  Cknporationi^  Gait  J3ig.  H 
492-OOd;  Dea  Dig.  «»185.} 

Jenka,  P.  J.,  and  Putnam,  X,  dissenting. 

Certiorari  by  the  People,  on  relation  of  William  F.  Peabody,  to  re- 
view a  determination  of  Arthur  Woods,  as  Police  Commissiaier  of 
the  Cily  of  New  York,  in  dismissing  relate  from  the  police  force. 
Writ  sustained,  determination  annulled,  and  relator  restored  to  his 
position. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON, 
MILLS,  and  PUTNAM,  JJ. 

Moses  H.  Grossman,  of  New  York  City,  for  relator. 
Frank  Julian  Price,  of  New  York  City  (Hiomas  F.  Magner,  of 
Brooklyn,  on  the  brief),  for  resp<»ident 

PER  CURIAM.  The  evidence  shows  that  the  relator  did  not  enter 

his  signature  in  the  blotter  in  chronological  order,  and  that  he  did  not 
prefer  charges  against  Lieut.  Adams  for  making  the  premature  sketch 
of  the  entries.  It  is  incredible  that  the  acting  commissioner,  who,  in 
the  awkward  situation  of  determining  a  question  of  veracity  or  recol- 
lection between  his  highest  superior  and  the  relator,  conducted  the 
proceeding  fairly,  could  have  dismissed  the  relator  from  the  force  on 
account  of  the  first  two  charges.  Indeed,  he  referred  to  the  third 
charge  as  the  serious  one.  While  the  relator  may  have  been  negligent 
in  failing  to  discover  the  subsequent  entries,  even  in  the  protrable 
mental  disturbance  caused  by  the  sudden  appearance  of,  and  abrupt 
rebuke  by,  the  commissioner,  and  while  the  acting  commissioner  was 
authorized  to  find  that  the  relator  did  use  the  words,  "I  don't  remem- 
ber," the  evidence  does  not  sufficiently  show  that  the  defendant  was 
guilty  of  conscious  false  statement  to  the  inspector.  He  should  be  con- 
victed only  by  clear  proof  of  the  offense.  The  words,  "I  don't  re- 
member," if  given  their  usual  meaning,  would  have  indicated  mere 
flippancy,  which  is  not  ascribed  to  him.  The  evidence  fairly  shows 
that  he  also  said,  "I  don't  know  whether  it  was  there  or  not."  That 
is  an  understandable  statement.  What  the  relator  said  as  the  commis- 
sioner, declining  to  hear  explanation,  was  about  to  depart,  should  be 
considered  in  connection  with  the  information  that  Lieut.  Adams  had 
given  the  relator  regarding  the  entries.  Viewed  in  such  light,  it  has 
not  the  significance  that  must  have  been  given  it  by  the  trial  officer. 
Relator's  statement,  "I  am  positive  there  was,"  meaning  a  blotter 
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over  the  lower  part  of  the  page,  is  entirely  consistent  with  his  earliet 
statement:  "I  saw  nothing  there  at  ail  at  the  time.  It  seems  impos- 
sible for  me  to  do  it,  but  I  did  it"  Evidently,  upon  reflection,  especial- 
ly after  the  suggestion  made  by  his  lieutenant,  he  had,  when  he  tes- 
tified later,  ccwne  to  the  certain  conclusion  that  the  blotter  must  have 
been  there,  and  so  then  said,  "I  am  positive  there  was."  It  was  his 
reasonable  inference,  not  an  assertion  that  he  remembered  actually 
seeing  the  blotter  upon  the  page.  The  interrogation  does  not  seem  to 
have  pinned  the  relator  down  to  such  exact  inquiry  as  this,  "Do  you 
remember  that  you  actually  saw  the  blotter  on  the  page?"  We  con- 
sider that  the  relator  came  in  the  end  to  the  belief  that  there  was  aii 
interposed  piece  of  blotting  paper,  as  a  rational  inference  from  the 
fact  that  he  did  sign  his  name  without  noticing  the  entries  below,  and 
the  later  advice  by  the  lieutenant  as  to  the  blotter,  and,  further,  that 
such  mference  was,  under  the  circumstances,  not  unreasonable  for 
him  to  draw,  and  should  have  been  accepted  by  the  commissioner  as 
representing  the  truth. 

It  is  concluded  that  the  writ  should  be  sustained,  the  determination 
of  the  acting  commissioner  annulled,  and  the  relator  restored  to  his 
position,  witli  $50  costs  and  disbursements. 

THOMAS,  STAPI.ETON,  and  MILLS,  JJ.,  concur. 

PUTNAM,  J.  (dissenting).  I  caimot  excuse  or  palliate  false  tes- 
timony fotmd  under  the  third  specification.  Relator  was  called  before 
Inspector  Schmittberger  for  investigation  on  October  14th.  He  then 
said  that,  when  he  came  in,  "1  saw  nothing  in  the  blotter  except  the 
line,  and  I  filled  it  in  3 :55  p.  m."  He  repeated  that  he  did  not  see 
the  commissioner's  entry  at  the  foot,  nor  tlie  roll-call  entry.  He  could 
not  explain  this  oversight  On  examination  of  Lieut.  Adams,  the 
inspector  started  to  suggest  that  something  covered  these  entries,  and 
Adams  resp(»ided  that  a  blotter  may  be  on  top  of  it,  when  the  relator 
(interruptiiig)  said: 

"The  lieutenant  handed  me  a  pen.  and  I  pat  myttiU  la  I  saw  notblog  there 
at  all  at  the  Ume.  It  seems  Impossible  for  me  to  do  It,  but  I  did  It" 

Yet  at  the  adjourned  hearing  on  November  6th  relator  had  brought  . 
himself  to  testify  that  he  was  "under  the  opinion"  that  a  blotter  cov- 
ered the  entry.    From  being  under  such  an  "opinion,"  his  certitude 
rose  to  answering: 

"Q.  Web  there  a  blotter  on  this  book?  A.  I  am  positive  there  was." 

Here  was  an  entry  improper  as  to  time.  Police  rule  486.  It  is  like 
a  false  entry  in  a  ship's  log,  to  which  a  penalty  attaches  (R.  S.  U.  S. 
§  4292  (U.  S.  Comp.  St.  1913,  §  8038).  That  loose  blotting  paper 
covered  the  lower  page  came  as  a  later  and  dubious  excuse. 

The  head  of  the  police  force  has  to  raise  the  standard  of  scrupu- 
lous exactness  in  the  entries  officially  made  in  statirai  house  blotters. 
Such  entries  often  become  the  basis  of  officers*  testimony  in  civil  and 
criminal  causes.  But  he  has  a  still  higher  duty.  This  is  to  raise  and 
enforce  a  standard  of  strict  truth.   Formerly  it  was  not  infrequent 
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that  a  patrolman's  word  carried  small  weigfht  with  juries.  When, 
after  trial,  the  ccxiunissloner  finds  testimony  consciously  false,  I  am 
unwilling  to  hold  he  erred,  or  that  he  could  not  impose  the  extreme 

penalty. 


(Supreme  Oonrt,  Special  Term,  New  Tork  County.  BCardi  6, 1910.) 

1,  Pbiitcipal  and  Aoent  «=9lS6 — Repbksentations — Knowlxdos  ov  Falsity. 

Where  defeadant's  agent  made  false  repreaeatatlous  to  plaintUt,  where- 
by Bbe  was  Induced  to  sell  otwporate  stock  to  the  ag«it  for  defendant,  and 
before  the  purchase  was  consummated  the  agent  repeated  his  cwTersatlais 
fully  to  defendant,  and  defendant  knew  of  the  falsity  of  the  representa- 
tions, It  was  Immaterial  whether  the  agent  knew  that  the  representationa 
were  false. 

[Ed.  Note.— For  other  cases,  see  Principal  and  AgesA,  Gent.  Dlff,  H 
683-S87;  Dec.  Dig.  «=»166J 

2.  CoBPORATioNs  «=»117— Resoissioh  vob  Futin— DvEKHBia— Insquitabu 

CoNDUOT  BY  Plaintiff. 

A  rescission  of  a  sale  of  corporate  stock  Induced  by  fraud  would  not  be 
denied,  on  the  ground  that  plaintiff  prior  to  the  sale  was  attempting  to 
purchase  a  judgment  against  defendant,  Intending  after  recelrlng  the 
purchase  price  to  regain  the  stock  under  such  judgment,  where,  before  she 
consummated  the  sale,  she  learned  that  she  could  not  acquire  the  Jodg^ 
ment,  but  nevertheless  proceeded  to  complete  the  transaction. 

['Bd.  Note.— For  other  cases,  see  Gorporatlona,  Cent.  Dig.  {  S06 ;  Dec 
Dig.  «»117.] 

8.  GOBPOBATZONB  4=^117— RESCISSION  TOB  FrAUD — SOOFB  AND  SKTBNT  OV  BB- 

LIEP. 

Where,  after  plalntlft  was  Induced  to  s^  cori>orate  stock  to  defendant 
by  fraudulent  representations,  the  corporation  was  dissolved,  she  was  en- 
titled to  liave  the  contract  rescinded  and  to  have  the  purchaser  charged 
as  a  trustee  ex  malefldo,  and  required  to  account  for  the  proceeds  ot 
the  stock  thus  acquired  and  all  profits  derived  therefrom. 

fEd.  Note.— For  other  cases,  see  Corporations,  Cent  IMg.  {  506;  Dec. 
Dig.  «=>117.1 

Action  by  Norma  F.  Schafuss  against  Farron  S.  Betts  and  another 
to  rescind  a  contract  on  the  ground  of  fraud.  Judgment  for  plaintiff. 

Jerome,  Rand  &  Kresel,  of  New  York  City  (Isidor  J.  Kresel  and 
Harland  B.  Tibbetts,  both  of  New  York  City,  of  counsel),  for  plaintiff. 
Armstrong  &  Keith,  of  New  York  City,  for  defendants  Betts  and 


GIEGERICH,  J.  The  action  is  to  rescind  a  contract  on  the  ground 
of  fraud.  On  Jime  6,  1912,  the  plaintiff  sold  to  the  defendant  Wilcox 
371  shares  of  the  F.  L.  Schafuss  Company  (out  of  a  total  of  750  shares 
issued)  for  the  sum  of  $6,500.  The  defendant  Betts  furnished  the 
money  and  admits  that  he  was  in  fact  the  purchaser,  although  the  ne- 
gotiations with  the  plaintiff  were  carried  on  by  Wilcox,  and  the  f^n- 
tiff  received  the  consideration  from  Wilcox,  and  delivered  the  Stock 

4s»For  otliM-  esMt  uta  unu  topic  ft  KBT-NUUBBS  In  all  K«r-HuBib«r«d  DlgMto  *  IsOaxM 


JENKS,  P.  J.,  concurs. 


SCHAFUSS  T.  BETTS  et  aL 


Wilcox. 


Sup.  Ct.) 


SGHAFDSS  V.  BKET8 


609 


to  him,  and  believed  she  was  making  the  sale  to  him.  About  a  year 
after  the  sale,  and  before  the  action  was  begun,  the  corporation  was 
dissolved,  and,  as  there  is  no  longer  any  stock  in  existence  to  be 
recovered,  the  i^intiff  seeks  by  this  action  to  impress  a  trust  upon  the 
proceeds  of  the  stock  received  by  the'  defendant  Betts  upon  Uie  dis- 
solution o£  the  company,  including  the  profits  realized  by  him  on  such 
proceeds. 

The  plaintiff's  husband,  Theodore  C.  Schafuss,  had  formerly  been 
connected  with  the  company,  but  had  severed  his  connection 
with  it,  and  its  control  had  passed  into  the  hands  of  the  defendant 
Betts,  who  was  a  large  stockholder  of  the  company  and  had 
been  active  in  its  management  before  Schafuss  withdrew.    The  371 
shares  of  stock  in  question  had  belonged  to  Schafuss  and  had  been 
transferred  by  him,  some  time  after  his  leaving  flie  company,  to  his 
wife,  the  plaintiff.  After  the  plaintiff  became  a  stockholder  in  March, 
191 1,  she  sought  to  obtain  detailed  information  concerning  the  affairs 
and  business  of  the  company,  but  difficulties  were  thrown  in  her  way, 
and,  although  a  balance  sheet  statement  of  its  condition  was  finally 
sent  to  her,  some  of  her  specific  inquiries  were  refused,  and  some  were 
answered  contrary  to  the  fact.    For  example,  in  August,  1911,  the 
plaintiff,  though  her  attorney,  sought,  among  other  things,  to  find  out 
how  much  business  had  been  done  during  the  past  year,  but  no  infor- 
mation was  given  her  on  liiis  point.  She  also  sought  to  find  out  wheth- 
er die  company  held  the  notes  of  any  of  its  directors^  or  whetiier  any 
loans  had  been  made  by  the  company  to  any  of  its  directors.  On  this 
point  she  was  told  that,  while  she  was  not  entitled  to  the  information, 
the  fact  was  that  no  loans  had  been  made  to  any  of  its  directors  or 
officers,  and  that  the  statement  of  the  accounts  and  bills  receivable, 
set  forth  in  the  general  statement  of  the  assets  and  liabilities  of  the 
a}mpany  sent  to  her,  represented  the  ordinary  business  debts  of  a 
normal  going  concern.  The  truth  was,  however,  that  at  that  time  the 
defendant  Betts  owed  the  c(»npany  $4,800,  but  such  indebtedness  did 
not  appear  in  the  statement  sent  to  the  plaintiff,  unless  in  the  accounts 
and  bills  receivable,  which,  as  just  stated,  were  represented  to  her  as 
made  up  of  only  the  ordinary  business  debts  of  a  normal  going  con- 
cern.   Certainly,  the  debt  of  an  officer  to  his  company  does  not  come 
within  such  a  description.    The  following  month  Betts  charged  this 
debt  off  to  surplus  account,  so  that  to  one  examining  the  bodes  it 
would  not  appear  that  he  owed  this  amount  tm  stock  account,  and 
would  appear  that  the  company  had  lost  that  amount. 

In  the  latter  part  of  May,  1912,  the  plaintiff  began  negotiations  with 
the  defendant  Wilcox  to  sell  her  stock  to  him.  They  had  conversa- 
tions by  telephone  and  personally.  It  was  in  these  conversations  that 
the  false  representations  complained  of  were  made.  Among  other 
things,  Wilcox  told  her  that  tiie  company  was  "just  running  along" ; 
that  it  had  never  been  able  to  pay.  dividends,  and  was  in  no  position 
to  pay  dividends,  as  it  was  using  its  surplus .  to  pay  up  back  debts ; 
that  its  gross  profits  were  used  up  in  conducting  its  office  and  factory 
and  the  payment  of  ofKcers'  salaries,  leaving  no  surplus  for  distribu- 
tion among  stockholders;  that  her  proposed  price  of  $20,000  was  a 
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fictitious  valuation,  and  that  it  was  ridiculous  to  ask  sudi  an  amount; 
that  the  sales  to  the  Victor  Talking  Machine  Company,  while  large  in 
amount,  produced  very  little  net  profit,  and  that  the  «ilbum  business, 
outside  the  Victor  orders,  had  practically  dwindled  to  nothing.  The 
facts  were  that  the  wMnpany  hacl  never  made  such  large  profits  as  dur- 
ing the  fiscal  year  ending  with  June,  1912^  the  very  month  in  whi<^ 
these  representations  were  made.  Its  net  profits  that  year  amounted 
to  over  $20,000,  and  at  the  time  the  representations  were  made  the 
plaintiffs  share  of  the  profits  for  the  11  months  of  the  year  then 
passed  amounted  to  more  than  the  $6,500  which  she  was  fimlly  pre- 
vailed upon  to  accept  for  her  stock.  At  that  time,  instead  of  having 
to  use  its  surplus  to  pay  back  debts,  the  company  had  owing  to  it 
from  Betts  not  less  than  $11,000,  and  when  he  purchased  the  plaintiffs 
stock  he  took  the  necessary  $6,500  out  of  the  funds  of  the  company 
to  make  the  payment.  The  general  album  business  of  the  company, 
while  it  had  decreased,  had  by  no  means  practically  dwindled  to  noth- 
ing, but  still  continued  in  a  very  substantial  amount.  Neither  was  it 
true  that  the  orders  received  from  the  Vicfxa*  Company  produced 
very  little  net  .profit.  On  the  contrary,  they  produced  a  large  profit, 
and  it  was  this  branch  of  the  company's  business  that  yielded  the 
profits  that  made  its  net  earnings  that  year  the  greatest  of  any  year  in 
its  history,  and,  in  fact,  much  greater  than  for  the  entire  period  of  its 
existence  from  the  date  of  its  incorporation  in  1906  down  to  that  time. 

There  are  many  features  of  the  evidence  that  need  not  be  j|one  into, 
such,  for  instance,  as  the  acts  of  Betts  in  rewriting  or  causmg  to  be 
rewritten  various  portions  of  the  books  of  account  of  the  company, 
and  in  destroying  some  of  the  original  sheets  thus  rewritten,  all  or  most 
of  which  was  done  after  the  company  had  gone  out  of  existence,  and 
for  which  no  apparently  adequate  reason  could  be  or  was  given  by  him. 
His  explanation  was  that  it  was  done  to  make  the  books  look  better. 
Without  going  at  greater  detail  into  the  evidence,  it  is  enough  to 
say  tluit  I  have  no  hesitation  in  finding  that  the  condition  of  the  com- 
pany was  misrepresented  to  the  plaintiff  by  Wilcox,  the  agent  of  Betts, 
and  that  Betts  knew  of  such  false  representations,  and  knew  &at  they 
were  false  before  the  purchase  was  consummated,  and,  in  any  event, 
was  chargeable  with  such  false  representations  made  by  his  agent  in 
handHng  the  transaction  for  him.  Bennett  v.  Judson,  21  N.  Y.  238; 
Garner  v.  Mangam,  93  N.  Y.  642 ;  Reynolds  v.  Leyden,  24  App.  Div. 
395,  48  N.  Y.  Supp.  1078. 

[1]  It  may  be  conceded  that  Wilcox,  who  managed  the  factory,  was 
not  so  familiar  with  the  facts  he  asstmied  to  give  the  plaintiff  infor- 
mation about  as  was  Betts,  who  had  charge  of  the  office;  but  that 
makes  no  difference,  because  he  reported  his  conversations  fully  to 
Betts  before  the  purchase  was  consummated,  and  even  though  tb* 
agent  does  not  know  that  the  representations  he  makes  are  false,  the 
principal  is  none  the  less  liable  if  he  does  know  of  the  falsity  of  the 
representations  made  by  his  agent.  Van  Campen  v.  Bruns,  54  App- 
Div.  86,  66  N.  Y.  Supp.  344.  This  case  in  some  of  its  main  features 
is  similar  to  Von  Au  v.  Magenheimer,  126  App.  Div.  257,  110  N.  Y. 
Supp.  629,  affirmed  without  opinion  196  N.  Y.  510,  89  N.  E.  ni4> 
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although  here  the  facts  are  stronger  for  the  plaintiff.  It  would  be 
well  if  the  officers  in  charge  of  corporations,  when  about  to  purchase 
stock  from  their  stockholders,  could  always  have  before  them  the 
forcible  and  salutary  language  that  Mr.  Justice  Miller  used  in  that  casej 
viz. : 

"I  think  a  case  of  fraud  and  decdt  was  estabUsbed.  The  defCTdanta  nn- 
dBTtodk  to  create  the  ImpreaBlon  that  the  tra^esa  of  the  company  was  not  as 
profitable  as  It  had  been,  and  that  unnsnal  losses  had  been  sustained  since 
the  last  semiannnal  dividend  bad  been  declared ;  but  the  record  shows  tiiat 
the  company  had  never  been  more  prosperous,  and  that  any  nnusual  loss  was 
a  matter  ot  bookkeeping.  It  will  not  do  to  say  that  the  statement  that  there 
had  been  heavy  losses  was  literally  true.  The  law  does  not  suffer  deceit  to  be 
practiced  by  any  trick  or  device.  The  defendants  at  least  owed  the  plaintiff 
the  duty  to  speak  the  whole  truth,  if  they  spoke  at  all,  not  literally  in  words, 
bat  trathfuUy  In  substance.  When  they  undertook  to  explain  the  condition  of 
the  company,  tbey  were  bound  not  to  deceive  her,  either  by  the  suppres^on 
of  the  tmth  or  making  statements  which,  though  literally  true,  were  cal- 
culated to  deceive^  They  are  to  be  judged  by  what  they  Intentlwally  indaced 
her  to  think,  not  by  what  they  Uterally  said.  126  App.  Dlv.  260,  110  N.  T. 
Supp.  631.  •  •  •  While  the  wrong  now  being  considered  was  not  technically 
a  deceit,  its  effect  was  to  defraud  the  plaintiff,  and,  In  irespect  of  tlie  remedy 
at  least,  should  be  treated  as  a  fraud.  It  was  a  species  of  fraud ;  by  the  wrong- 
ful acts  of  the  defendants  the  platntifF  was  led  to  think  that  her  stock  was 
worth  less  than  in  fact  it  was,  and  we  should  not  indulge  in  hair-splitting  dis- 
criminations between  that  kind  of  deceit  and  a  fraudulent  misrepresentation 
or  concealment  resi)ecting  an  existing  fact,  in  view  of  the  relations  of  the  par- 
ties. If  th^r  relation  was  not  strictly  of  the  fldndary  character  of  trustee 
and  ceatni  que  truat,  it  was  In  a  soisa  fldadary ;  at  least,  the  parties  did  not 
deal  on  equal  terms.  Indirectly,  If  not  actually,  the  defendants  were  the 
agoits  or  trustees  of  the  plaintiff,  for  In  truth  the  entity  called  tiie  corporation 
but  represents  the  stockholder.  In  law  the  two  are  distinct,  as  the  stockhold- 
ers own  merely  their  shares,  not  the  property  of  the  corporation ;  but  in  fact 
each  share  represents  a  given  Interest  in  the  property  of  the  corporation.  While 
the  defendants  did  not  have  control  of  the  plaintiff's  shares,  they  had  control 
of  the  property  represented  by  said  shares,  and  tbeir  management  of  that 
property  affected  the  value  of  the  shares  precisely  as  though  the  corporate 
pn^ierty  and  the  shares  were  oie  and  the  same.  The  defendants  were  not 
under  the  dlsabUitiea  ot  trustees  in  respect  of  dealings  with  a  cestui  que 
trust,  but  their  superior  position  Imposed  upon  them  some  duty  to  the  plaintiff 
as  veil  as  to  the  corporation ;  at  least,  the  duty  not  to  take  advantage  of  the 
opportunity  afforded  by  their  position  to  wrong  her  by  any  affirmative  act 
designed  to  Injure.  Having  the  power  to  so  manage  the  affairs  of  the  corpora- 
tion as  to  affect  the  value  of  her  shares,  they  owed  her  the  duty  to  refrala 
from  intentionally  abusing  that  power  actually  or  apparently  to  depress  the 
value  <tf  those  shares  for  the  purpose  of  acquiring  them  at  an  undervaluation." 
126  App.  Dlv.  287,  UO  N.  T.  Supp.  636. 

In  that  case  the  court  granted  relief  upon  broad  equitable  principles, 
without  pointing  to  explicit  and  affirmative  false  representations.  Here 
we  have,  not  only  the  same  broad  equitable  principles,  but  we  have 
the  explicit  affirmative  false  representations  as  well. 

[2]  On  behalf  of  the  defendant  an  attempt  is  made  to  show  that 
the  plaintiff  does  not  come  into  court  with  clean  hands,  because  she 
was  attempting  to  purchase  a  judgment  which  was  outstanding  against 
Wilcox,  intending,  when  she  had  turned  the  stock  over  to  him  after 
rec«ving  the  purchase  price,  to  regain  the  stock  at  once  under  the 
ju^ment,  thus  obtaining  both  the  money  and  the  stock.  What  the 
effect,  if  any,  of  such  an  exercise  of  legal  rights,  would  have  upon  her 
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Standing  in  this  suit,  need  not  be  considered,  because  before  she  con- 
summated the  sale  she  had  learned  that  she  could  not  acquire  the  judg- 
ment, and  nevertheless  proceeded  to  complete  the  transaction  without  it. 

[3]  It  remains  to  determine  what  remedy  should  be  afforded  to  the 
plaintiff.  As  the  corporation  has  gone  out  of  existence,  there  can 
be  no  recovery  of  the  stock.  The  remedy  she  seeks,  and  that  in  my 
judgment  she  is  entitled  to,  is  a  resdssion  of  the  sale,  and  the  charg- 
ing of  the  purchaser  as  a  trustee  ex  malefido,  and  holding  him  ac- 
countable for  the  proceeds  of  the  stock  thus  acquired  and  all  profits 
derived  therefrom.  The  matter  is  of  large  importance  to  the  plaintiff, 
because  the  corporation  prospered  surpassingly  after  her  stock  was 
sold;  the  net  profits  for  the  next  fiscal  year  being  about  $53,000,  after 
which  time  the  corporation  was  dissolved  by  the  defendant  Betts  and 
the  business  taken  over  and  carried  on  by  him  personally.  It  is  well 
established  that  one  of  the  remedies  available  to  a  person  who  has 
been  induced  false  representations  'to  sell  property  is  to  bring  an 
equitable  action  to  obtain  a  rescission  of  the  contract,  and  to  charge 
the  purchaser  as  trustee  ex  maleficio  upon  an  implied  trust  resulting 
from  the  fraud.  Hammond  v.  Pennock,  61  N.  Y.  145 ;  Am.  Sugar 
Refining  Co.  v.  Fancher.  145  N.  Y.  552,  40  N.  E.  206,  27  L.  R.  A. 
757;  Converse  v.  Sickles,  146  N.  Y.  200,  40  N.  E.  777,  48  Am.  St. 
Rep.  790.  In  Hammond  v.  Pennock,  just  cited,  in  speaking  of  the 
extent  of  the  remedy  in  such  cases  the  court  said  (pi^e  156) : 

"Moreover,  the  wrongdoer,  having  made  sales,  holds  the  iiroceeds  as  a 
trustee  ex  maleflcio;  and  the  court  gives  the  defrauded  party  title  to  Hie 
proceeds  of  sale,  as  fRr  as  they  can  be  traced,  and,  as  ancillary  to  the  general 
relief,  makes  the  wrongdoer  account.  In  the  (Aaracter  of  tmstee,  for  the 
proceeds  which  camiot  be  traced  In  the  form  of  money." 

In  Jafle  v.  Weld,  155  App.  Div.  110,  139  N.  Y.  Supp.  1101,  affirm- 
ed 208  N,  Y.  593,  102  N.  E.  1104,  the  court  held  that  one  who  has 
been  deprived  of  his  property  by  fraud  may,  in  case  he  can  identify  it 
or  trace  the  proceeds  derived  from  its  sale,  impress  a  trust  upon  it  or 
the  proceeds,  whether  in  the  hands  of  the  wrongdoer  or  any  person 
who  takes  title  through  him,  unless  it  be  in  good  faith  and  for  value. 
The  same  principle  was  recognized  in  Lightfoot  v.  Davis,  198  N.  Y. 
261,  91  N.  E.  582,  29  L.  R.  A.  (N.  S.)  119,  139  Am.  St.  Rep.  817, 
19  Ann.  Cas.  747. 

There  should  be  judgment  for  the  plaintiff  as  above  indicated,  with 
costs.  The  requests  submitted  by  the  respective  parties  have  been 
passed  upon  as  indicated  on  the  margins  thereto.  Submit  for  my 
signature,  upon  five  days'  notice  of  presentation,  a  complete  decision, 
embodying  all  findings  made  by  me,  with  proof  of  service  on  the  other 
side. 
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In  re  HASTBICH. 


(Snpreme  Conrt,  Appellate  Divlslui,  Secmd  D^rtment  February  28, 1916.) 

1.  CotJBTS  «=920aH — SnBBOOATB'B  OOtUBfr-^UBISDlOTKON— DiOUBINe  TBVBT 

AND  DBTSBHIHXKO  TITZS. 

On  aD  Bcccnmtliig  by  aa  ececntor,  begun  before  the  legl^tlon  of  1&14» 
vesting  broader  powers  in  tbe  Surrogate's  Court,  it  could  not,  as  to  lend 
of  testatrix,  declare  and  enforce  by  decree  a  trust  or  det^mlne  tbe  ques- 
tion of  t^tatrix'B  exclusive  title  as  to  land  which,  while  Uie  prt^rty  of 
testatrix's  husband,  was  sold  for  taxes,  and  after  the  death  of  testatrix's 
husband  conveyed  by  the  purchaser  at  tax  sale  to  teetatrlx,  for  tbe 
amount  of  taxes  and  costs,  while  she  was  guardian  of  her  infant  children. 

(Ed.  Note.— Fot  other  cases,  see  Courts,  Cent  Dig.  S  479;  Dec.  Dig. 
«=»200%.] 

2.  IzFJUNcnoN  «»29 — Stat  of  SimBOOATii — Dbtebicination  of  Tms. 

An  executor  is  entitled  to  invoke  the  equitable  Bide  of  the  Supreme 
Gcmrt  relative  to  title  to  land  between  testatrix  and  her  children  and  his 
csonsequent  accountability,  and  pending  determination  of  such  suit  to  have 
the  Surrogate's  Court  halted  by  Injunction ;  land  sold  for  taxes  while 
owned  by  testatrix's  husband  having  after  his  death  been  omveyed  to  her, 
while  giuurdlan  of  her  infant  children,  by  the  purchaser  at  tax  sale,  for 
the  taxes  and  costs.  . 

[Sd.  Note.— For  other  cases,  see  Injunction,  Gent  Dig.  H  24-^  54-61 ; 
Dec.  Dig.  «=3>26.] 

Appeal  from  Special  Term,  Kings  County. 


Action  by  William  H.  Hastrich,  individually  and  as  executor  of 
Margaretha  Schmalz,  deceased,  against  Paul  M.  Pilcher  and  others. 
Accounting  by  William  H.  Hastrich,  as  executor  of  Margaretha 
Schmalz,  deceased.  From  the  judgment  of  the  Special  Term  dis- 
missing the  action,  and  from  the  decree  of  the  .Surrogate's  Cotut  on 
the  accounting,  Hastrich  appeals — irom  the  judgment  individually 
and  as  executor,  and  f  rcmi  the  decree  as  executor.  Judgment  revers- 
ed, and  new  trial  mdered.  Decree  reversed,  and  matter  of  aca)unting 
remitted  to  Surn^te's  Court. 

Argued  -before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON. 
MILLS,  and  PUTNAM,  JJ. 

Charles  A.  Webber,  of  Brooklyn,  for  appellant 

F.  De  Lysle  Smith,  of  New  York  City,  for  respondents. 

JENKS,  P.  J.  Ungerland  owned  certain  premises  in  fee  simple, 
which  were  sold,  in  December,  1895,  by  the  state  comptroller  for  taxes 
pursuant  to  chapter  711  of  the  Laws  of  1893.  Ungerland  died  m 
January,  1896,  intestate,  seised  and  in  possession  of  the  premises, 
without  having  redeemed  them  from  the  sale.  He  left  three  infant 
sons,  his  only  heirs  at  law,  and  a  widow.  In  February,  1896,  the 
widow  was  appointed  and  qualified  as  administrator  of  her  husband 
and  as  general  guardian  of  the  said  infants.  During  her  life,  and  in 
1903,  the  said  premises  were  mortgaged  for  $7,500.   The  widow  died 

«sa»ror  othw  cum  sm  ihm  topto  4  KST-NUUBBR  1b  all  K«y-MamlMr*d  DIfMU  A  ladaxss 
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in  January,  1912,  leaving  a  will  whereby  Hastrich  was  appointed  as 
executor.  After  certain  legacies,  the  testatrix  gave  all  of  the  rest,  resi- 
due, and  remainder  of  her  estate  to  her  three  sons,  share  and  share 
alike,  and  invested  her  executor  with  powers  of  sale,  and  directed  him, 
imtil  the  sale  thereof,  to  pay  the  surplus,  if  any,  income  from  her 
real  and  personal  property  to  her  children.  In  March,  1913,  the  execu- 
tor went  voluntarily  into  the  Surrogate's  Court  with  his  account. 
Therein  he  stated  that  he  had  received  proceeds  of  sale — ^"property 
sold  at  private  sale  by  me  for  $12,000."  The  realty  was  subject  to 
a  mortgage  for  $7,500,  which  was  paid  off,  and  the  executor  charged 
himself  with  one-fiiird  of  the  principal  of  the  mortgage  and  one-third 
of  the  interest  thereon  until  the  day  of  sale.  These  items  in  the  ac- 
count are  explained  by  the  fact  that  one  of  the  infants,  after  attaining 
his  majority,  had  conveyed  all  of  his  right,  title,  and  interest  in  the 
premises  to  his  mother.  The  theory  of  the  executor  was  that,  there- 
fore, he  was  accountable  for  one-third  of  the  purchase  price,  which, 
less  the  one-third  of  the  sum  required  to  discbarge  the  mtntgage, 
amounted  to  $1,500. 

An  objection  aimed  at  this  transaction  brought  this  controversy. 
The  contention  of  the  objector  is  that  the  testatrix  died  possessed  of 
tiie  entire  premises,  and  that,  therefore,*  her  executor  is  chargeable 
with  the  entire  proceeds  of  the  sale,  less  the  amount  of  the  mortgage. 
This  contention  rests  entirely  upon  the  said  sale  of  the  premises  for 
taxes,  for  it  appeared  that  the  purchaser  at  the  tax  sale  had  taken 
his  deed,  and  tiiereafter  had  quitclaimed  to  the  said  testatrix.    It  ap- 

Eears  that  the  said  purchaser  was  Mr.'  Conrady,  who  had  been  the 
Lwyer  for  Ungerland  ior  20  years  and  until  Ungerland's  death,  and 
who  was  continued  by  the  widow,  both  as  administrator  and  as  gen- 
eral guardian.  Mr.  Oonrady  purchased  the  premises  for  the  omsider- 
ation  of  $245.21,  and  received  his  deed  on  July  12,  1897..  He  quit- 
claimed to  the  widow  on  July  28,  1897,  for  the  same  consideraticm 
and  $1,  and  the  amount  of  his  expenses  incident  to  retaining  a  law- 
yer in  Albany  to  attend  to  the  sale.  He  made  no  profit  by  the  trans- 
action, and  it  is  plain  enough  that  his  purchase  was  a  friendly  one. 
The  title  was  passed  by  a  title  company,  and  the  executor  was  repre- 
sented by  his  attorney,  who  "handled  the  money."  The  executor 
testifies  tiiat  he  did  not  physically  get  possession  of  the  money,  but 
that  it  was  passed  in  his  presence.  As  to  the  other  two-thirds,  it  is 
testified  that  the  boys  got  some  of  it  and  the  debts  were  paid.  The 
three  sons  were  present  at  the  time,  and  as  matter  of  fact  two  of  them 
received  one-third,  respectively,  of  the  net  proceeds.  It  appeared, 
when  the  said  widow  sought  to  mortgage  the  premises  for  the  $7,500, 
that  her  petition  in  the  proceedii^  and  her  testinumy  therem  showed 
that  the  infants  were  dte  owners  of  the  premises  and  that  she  made 
claim  by  virtue  of  her  dower  right  and  by  the  said  quitclaim  deed, 
but  that  she  was  willing  to  subordinate  her  rights  to  the  mor^^. 
The  County  Court  confirmed  the  report  of  the  referee.  At  the  close 
of  the  testimony  the  learned  surrogate  stated  orally : 

"I  think  that  I  am  prepared  to  hold  that  the  e.\ecutor  has  assumed  a  coo- 
■tmctlre  trust,  and  has  bec(xn«  In  duty  and  conBdeuce  bound  to  apply  the 
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procBeds  am  he  bu  d(m&  I  sball  legaxd  the  acoount  rs  affected  by  Quit  title. 
I  will  reserve  my  dedslmL" 

But  thereafter  he  handed  down  an  opinion  in  which,  ahhough  he 

said : 

"ETldence  Is  given  tending  to  Justify  a  finding  that  the  testatrix  had  a  legal 
title  to  the  real  estate  inrolved,  under  drcumstances  whidi  might  impress 
upon  her  a  constmctlTe  trust  to.  account  to  her  three  dUldrea  tm  the  rents 
and  profits  of  the  land,  as  w6Il  u  the  value  thoeof,  subject  to  bst  rights  cf 
dower  therein** 

— he  indicated  that  he  was  compelled  to  sustain  the  objection  and  to 
decree  accordingly.   In  nis  second  opinion  the  surrogate  said : 

"Whatever  equities  may  exist  In  behalf  of  the  accountant  against  the 
fund  realized  upon  the  sale  of  the  real  estate,  they  must  be  disregarded  In 
this  proceeding.  No  cl&Ims  of  creditors  should  appear  In  the  summary  of 
the  acconnt.  whether  they  have  been  paid  or  not.  Hielr  payment  pro  rata 
should  be  decreed  as  In  the  case  ot  claims  remaining  unpaid.  There  Is  no 
just  reason  for  wltbholdlDg  the  executor's  commlsfdons,  If  his  distribution 
shall  be  in  accord  with  the  settlement.  The  proof  does  not  Indicate  any  con- 
scious wrong  on  his  part" 

The  second  memorandtHn  was  filed  on  June  11»  1914,  and  there- 
upon, and  almost  immediately,  the  executor  went  to  the  equity  side  of 
the  Supreme  Court. 

[1]  Before  consideration  of.  that  step,  let  us  consider  the  equities 
of  the  case  as  presented  to  the  surrogate.  It  is  plain  that  the  executor 
did  not  actually  receive  more  than  $1,500  of  the  net  proceeds  of  the 
sale,  that  the  balance  thereof  was  actually  and  immediately  received 
by  the  two  children,  and  that  the  insistence  that  the  executor  should 
be  charged  with  and  must  account  for  the  entire  net  proceeds  may 
mulct  him  personally  in  a  large  sum  of  money  which,  at  most,  went 
technically  through  his  hands.  It  seems  clear  enough  that  the  learned 
surrogate  was  reluctant  to  countenance  an  inequity.  In  Matter  of 
Niles,  U3  N.  Y.  556,  21  N.  E.  689,  the  court  say: 

"This  matter  of  the  administration  of  assets  Is  one  which  Is  peculiarly 
within  the  cognizance  of  equity,  and  a  Surrogate's  Court,  In  adjusting  the  ac- 
counts of  executors  and  administrators,  is  governed  by  principles  of  equity  as 
well  as  law.  Ups(Hi  t.  Badean,  3  Bradf.  15.  In  the  exercise  of  the  statutory 
powers  conferred  upon  him  to  direct  and  control  the  conduct  and  settle  the 
accounts  of  administrators  and  execotora,  the  surrogate  Is  not  fettered ;  nor  la 
he  prevented  by  any  rule  of  law  from  doing  exact  justice  to  the  parties.  He  is 
snppofled  to  administer  Jnstice  In  each  case  within  his  Jnrls^ction,  according 
as  the  equities  of  the  case  demand,  within  the  confines  only  of  statutory  pro- 
vlalona." 

Perry  on  Trusts  (6th  Ed.,  edited  by  Howes)  vol.  1,  p.  417,  points 
the  difference  in  the  rules  applied  to  executors  in  a  court  of  law  and 
and  in  a  court  <^  eqtiity,  and,  after  stating  the  strictness  of  the  former 
court,  says: 

"Bat  a  court  of  equity  would  adjust  the  account  of  the  executor  upon 
equitable  principles.  A  court  of  probate,  in  taking  the  account,  would  also  act 
upon  equitable  principles" 

—citing  for  the  latter  statement  Upson  v.  Badeau,  supra,  cited  by 


our  Court  of  Appeals.  See,  too.  Matter  of  Rogers,  10  App.  Div.  593- 


597,  42  N.  Y.  Supp.  133. 
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In  Upson  V.  Badeau,  supra,  wherein  the  effect  of  an  objection  to 
an  account  was,  in  the  language  of  Surrogate  Bradford,  "to  mulct 
the  executor  in  the  sum  of  $1,500,  for  a  supposed  mistake  in  the  deed," 
the  surrogate  said : 

"I  cannot  assent  to  such  a  doctrine.  In  adjusting  the  accounts  of  ezeentots. 
this  court  Is  governed  by  principles  of  equity  as  well  as  law,  and  even  at- 
tacbing  to  the  recital  In  the  deed  of  conveyance  the  conseQuences  the  counsel 
for  the  legatees  urges,  It  Is  at  all  times  competent  for  the  executor  here,  as  In 
a  conrt  of  equity,  unimpeded  by  technical  rules,  to  show  the  fairness  of  his 
dealings — the  real  nature  of  the  transaction,  and  the  amonnt  for  wMdi  he 
should,  In  fact,  be  held  liable.  Upon  any  other  rule  be  might  be  made  the 
victim  of  a  mistake  while  acting  as  trustee  and  taodbstly  discharging  his  duty." 

But  the  surrogate  was  right,  even  if  he  believed  that  the  proof  be- 
fore him  was  sufficient  to  establish  a  constructive  trust.  The  ac- 
counting was  begun  in  1913,  and  therefore  the  broader  powers  now 
vested  in  the  surrogate  by  the  legislation  of  1914  could  not  be  ex- 
ercised. Matter  of  lovinella,  166  App.  Div.  460,  151  N.  Y,  Supp. 
1007.  Certainly  before  that  l^slation  the  Surrogate's  Court  had  no 
jurisdiction  to  declare  a  trust  and  to  enforce  it  by  decree.  Matter  of 
Monroe,  142  N.  Y.  484,  490,  37  N.  E.  517,  citing  Fulton  v.  Whitney, 

66  N.  Y.  at  557,  and  cited  in  Matter  of  Randall,  152  N.  Y.  at  520,  46 
N.  E.  945. 

Not  only  was  this  question  outside  the  jurisdiction  of  the  Surra- 
gate's  Court,  but  also  was  the  question  of  the  testatrix's  exclusive  title 
to  the  premises  by  virtue  of  the  tax  deed,  so  far  as  that  question  in- 
volved the  application  of  equitable  principles.  •  In  Matter  of  Will  of 
Walker,  136  N.  Y.  20,  32  N.  E.  633,  the  court  declared  that: 

"Questions  of  title  to  property  have  always  been  reserved  for  the  common- 
law  courts,  or  statutory  tribunals  invested  to  some  extent  with  their  powers, 
where  the  rlg^t  to  a  Jury  trial  iB  guaranteed,  exc^  In  cases  of  eqoltable 
cognizance" 

— and  denied  the  jurisdiction  of  the  surrogate.  See,  too.  Matter  of 
Fogarty,  117  App.  Div.  583-585,  102  N.  Y.  Supp.  776,  citing  au- 
thorities ;  Matter  of  United  States  .Trust  Co.,  175  N.  Y.  304,  309, 

67  N.  E.  614,  and  cases  cited  in  concurring  opinion  of  Vann,  J.,  at 
page  312,  67  N.  E.  614,  at  page  616;  Matter  of  Thompson,  184  N. 
Y.  36-44,  76  N.  E.  870. 

[2]  The  executor  brought  his  action  seeking  a  judgment  to  enjoin 
the  defendants  frran  entry  of  any  decree  until  the  hearing  and  deter- 
mination of  his  plea  in  the  Supreme  Court,  to  have  a  determination 
whether  the  surrogate  had  power  to  decide  what  title  the  testatrix  had 
in  the  premises,  and  if  he  had  no  power  that  the  court  determine  the 
question,  and  if  he  had  the  power,  and  the  court  agreed  with  the  sur- 
rogate, that  the  court  then  decide  what  equitable  claim  the  children 
and  heirs  at  law  of  Ungerland  had  on  the  proceeds  of  the  sale,  and 
what  credit,  if  anything,  the  plaintiff  was  entitled  to  on  his  account- 
ing on  account  of  the  payments  made  to  the  children  and  heirs  out 
of  the  proceeds  of  the  sale  of  said  premises,  and  for  such  other  and 
further  relief  as  may  be  just  and  proper.  The  action  was  brought 
by  the  executor,  in  that  capacity  and  individually,  against  the  cred- 
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itors  and  claimants,  the  sons  of  Ihe  testatrix  and  Conrady.  The  plain- 
tiff set  forth  the  said  tax  purchase  by  Conrady,  alleged  that  he  was 
then  the  attorney  for  the  owner;  that  it  was  a  friendly  purdiase;  that 
at  the  time  of  tiie  expiration  of  the  redemption  period  the  land  was 
in  actual  occupancy  of  the  said  infants  and  their  mother ;  that  no  writ- 
ten notice  was  served  as  required  by  section  14  of  chapter  711  of  the 
Laws  of  1^3,  but  that  14  years  had  elapsed ;  that  the  conveyance  to 
Omrady  was  recorded  without  the  giving  of  notice,  and  no  evidence 
of  such  notice  was  recorded;  and  that  because  of  such  omission  the 
tax  deed  was  and  is  void.  And  plaintiff  farther  alleged  the  proceed- 
ings to  mortgage,  the  testimony  of  the  mother  in  such  proceedings, 
the  result  thereof,  the  conveyance  to  his  said  mother  by  one  of  the 
infants  when  of  age,  the  death  of  the  mother,  probate  of  her  will,  the 
issue  of  tetters  to  the  plaintiff,  his  sale  of  the  said  premises,  the  pro- 
ceedings subsequent  thereto,  and  the  presentation  of  the  accounts  to 
£he  surrogate,  and  the  proceedings  thereupon,  including  the  decision 
of  the  surrogate.  Hie  plaintiff  alleged  that  the  sole  title  relied  upon  by 
die  objector  was  the  said  conveyances  to  and  by  Conrady;  tiiat  no 
findings  had  been  signed  by  the  surrogate,  nor  any  decree  entered, 
but  that  it  directly  appeared  that  the  surrogate  had  determined  the 
title  to  said  premises  as  between  the  said  testatrix  and  her  children, 
and  proposed  to  sign  a  decree  accordingly,  although  without  jurisdic- 
tion to  try  a  question  of  title  to  real  estate;  that  the  plaintiff  was 
informed  and  believed  that  the  surrogate  proposes  to  make  findings 
charging  him  with  the  purchase  price  of  the  entire  premises ;  that  the 
surrogate  recognized  that  there  is  or  may  be  an  equitable  claim  <»i  the 
part  of  the  plaintiff  executor  for  a  credit  of  sudi  two-thirds  of  the 
purchase  price,  or  of  some  equitable  allowance,  but,  as  it  is  of  an 
equitable  nature,  the  surrogate  holds  that  he  has  not  the  power  to  de- 
termine the  equities;  that  such  a  decree  would  diarge  the  plaintiff 
with  thousands  of  dollars  never  received,  and  all  the  creditors  and 
general  legatees  would  be  paid  in  full  at  the  expense  of  the  plaintiff, 
as  the  said  children  would  have  an  equitable  defense  against  the  plain- 
tiff; and  that  the  questions  involved  arose  after  the  accounting  and 
were  not  foreseen.  The  answer,  by  denials  and  defenses,  virtually  put 
in  issue  the  various  allegations  of  the  cwnplaint,  pleaded  the  juris- 
diction of  the  surrogate  to  determine  the  issues,  alleged  that  there 
are  no  equitable  issues,  and  alleged  the  remedy  of  the  plaintiff  is  ap- 
peal. •!  have  but  outlined  the  complaint,  which  is  of  45  printed  ft^ios, 
and  the  answer,  which  is  of  55  printed  folios. 

For  the  purposes  of  the  trial  at  Special  Term,  the  parties  made  cer- 
tain stipulations  prior  thereto  (which  shortened  the  proo^  as  to  the 
ownership  of  Henry  Ungerland,  the  tax  sale,  the  deed  theremider,  the 
nonredemption  of  tike  premises,  the  proceedings  to  mortgage,  the  omis- 
sion of  the  sons  to  bring  any  action,  the  filing  of  the  account,  the  oc- 
cupancy of  the  premises  by  Henry  Ungerland,  and  then  by  his  wife 
and  children;  that  no  direct  application  had  ever  been  made  to  the 
comptroller  for  cancellation  of  his  deed  to  Conrady,  nor  any  action 
brought  to  test  the  title  as  provided  by  section  12,  chapter  711,  of  the 
I^ws  of  1893,  section  132  of  chapter  906  of  the  Laws  of  1896,  and 
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section  132  of  chapter  62  of  the  Laws  of  1909  (Consol.  Laws,  c  60); 
that  the  testator  never  transferred  the  property,  and  that  the  plaintiff 
determined  tiie  adjudication  for  himself  as  to  the  payments  to  the 
sons  and  made  them,  as  was  evidenced  by  the  affidavit  of  his  attor- 
ney. The  defendants  stipulated  that  they  found  on  record  no  evidence 
of  a  service  of  any  notice  under  the  statute  for  sale  for  taxes  (sectioa 
14  of  chapter  711  of  the  Laws  of  1893,  or  the  amendments  thereof), 
or  of  any  record  thereof  with  the  tax  deed,  and  that  Conrady  received 
as  consideration  for  his  tax  deed  the  amotmt  he  had  paid  and  $1,  to- 
gether with  whatever  additional  expenses  he  was  put  to. 

At  the  trial  the  defendants  asked  the  plaintiff's  attorney,  thai  upon 
the  witness  stand,  whether  the  l^al  title  of  the  testator,  as  evidenced 
by  said  deed,  was  in  any  way  disputed  before  the  surrogate,  and  was 
answered,  "Shown  that  her  children  were  tenants  in  common  of  the 
property  at  the  time  she  received  that  deed"  by  "proof  of  the  death 
of  tiie  father  and  who  his  heirs  were."  The  defendant  stipulated  that 
search  had  been  made  of  the  rec(H-ds,  and  no  proof  of  service  found  of 
the  notice  required  by  the  Tax  Law  of  1893,  and  the  i^nti£rs  coun- 
sel testified  tiiat  he  had  searched,  and  that  there  is  no  such  record. 
The  plaintiff  rested.  It  was  conceded  that  the  testatcn*  had  controlled 
the  property,  managed  it,  and  collected  the  rents  down  to  the  time 
of  her  death.  The  executor  was  called  and  testified  that  he  had  taken 
possession  of  the  premises  and  had  collected  the  rents;  that,  previ- 
ous to  the  payments  out  of  the  net  proceeds  of  the  sale  to  the  sons, 
no  demand  was  made  on  him  therefor,  nor  any  proof  of  claim  filed ; 
and  that  he  had  not  recovered  such  payments,  nor  received  them.  It 
also  appeared  that  the  sons  by  two  sqparate  deeds  had  joined  in  the 
conveyance  of  the  premises  under  the  sale  made  by  the  executor,  and 
that  each  had  received  at  least  one-third  of  the  net  proceeds  of  such 
sale.  At  the  close,  the  defendants  renewed  a  motion  to  dismiss,  on 
the  ground  that  plaintiff  had  no  equitable  standing  in  the  court,  and 
also  moved  upon  defect  of  parties. 

The  learned  Special  Term  said  in  its  opinion  that  it  agreed  with  the 
plaintiff  that  the  testatrix  died  seised  of  one-third,  and  that  aU  the 
executor  should  account  for  is  (me-third ;  that  he  had  no  rig^t  to  re- 
ceive the  entire  consideration,  if  it  did  not  belong  to  him  or  to  the 
testator;  that  the  mere  fact  that  it  passed  through  his  hands,  if  it 
did  so,  imposed  no  responsibility,  and  he  should  never  have  charged 
himself ;  that  the  two  heirs  conveyed  their  two-thirds  of  the  real  es- 
tate to  the  purchaser,  and  that  it  was  for  this  conveyance  the  consid- 
eration was  paid ;  that  the  testatrix  ovraed  cme-third  of  the  realty  by 
the  conveyance  made  to  her  by  one  of  her  sons ;  that  she  acquired  no 
title  by  the  said  tax  deed,  or  the  quitclaim  from  Conrady,  and,  if  there 
was  any  validity  to  the  tax  deed,  she,  as  general  guardian  of  her  in- 
fant children,  guardian  in  socage,  and  joint  tenant  with  them,  couM 
take  no  title  to  the  real  estate  of  their  father.  And  the  court  con- 
tinued : 

"They  were  the  heirs  at  law ;  she  was  their  guardian,  both  of  their  person 
and  property,  occupying  the  most  sacred  of  all  trust  fldaelar7  reiaticns  to 
them ;  and  the  law  does  not  countenance  for  the  moment  any  such  gross 
breach  of  trust  on  her  part,  as  her  creditors  and  legatees  seek  to  effectuate 
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here,  because  the  testatrix  never  made  or  asserted  sach  a  claim.  Id 
long  after  the  tax  deed  and  Conradjr  quitclaim,  on  her  application  to  the 
County  Court  for  leave  to  mortgage  the  property,  she  solemnly  declared  under 
oath  that  It  was  the  property  of  her  three  Infant  children.  She  knew  that, 
if  any  title  passed  under  the  tax  deed,  a  suggestion  that  I  do  not  assent  to, 
she  held  It  as  trustee  for  her  Inffmt  children.  The  title  passed  to  them  at 
the  death  of  their  father,  she  asserted  no  adverse  claim,  and  the  net  pro- 
ceeds ot  the  mortgage  were  paid  to  lier  as  general  guardian  of  the  infant. 
The  executor  had  no  right  to  the  consideration  paid  for  the  conveyance  of  the 
two-thirds  Interest  of  tbe  diildren.  One  of  these  children  was  an  Infant,  and 
his  one-third  share  was  sold  under  order  of  the  Supreme  Court.  What 
right  could  the  plaintiff  executor  possibly  liave  In  tills  one-third?" 

But  the  learned  court  held  that  it  should  not  interfere  by  injunc- 
tion with  an  accounting  proceeding  in  the  Surrogate's  Court  which 

has  progressed  to  the  tiireshold  of  a  decree,  inasmuch  as  that  court 
was  one  of  competent  jurisdiction,  with  all  the  parties  before  it,  and 


"It  is  within  the  Jurisdiction  and  pow«r  of  the  Surrogate's  Court  on  the 
accounting  to  determine  what  property  belonged  to  tlie  testatrix  and  with 
what  the  executor  should  be  charged." 

The  court  also  said  that  if  the  executor,  through  inadvertence  or 
for  any  reason,  had  charged  himself  improperly,  the  surrogate  could 
correct  it,  and  if  the  surrogate  erred  he  was  subject  to  the  Appellate 
Division,  which  could  make  new  iindings  if  necessary.  Thereupon 
the  court  dismissed  the  complaint,  but  without  costs,  because  it  thought 
that  the  defendants  were  "endeavoring  to  take  an  unfair  advantage 
of  the  plaintiff  executor."  The  court  made  many  findings  of  fact 
which  are  in  harmony  with  the  facts  which  I  have  stated  in  this  opin- 
ion. But  it  made  conclusions  of  law  that  the  surrogate  had  full  ju- 
risdiction and  authority  of  and  over  all  of  the  issues  of  fact  and  law 
arising  in  said  proceedmg,  that  in  the  proceedings  before  the  surrogate 
no  question  of  title  or  other  equity  arose  entitling  the  plaintiff  to 
any  equitable  relief  in  the  Supreme  Court.  But  it  also  concluded  that 
the  testatrix  gained  no  title  to  the  premises  described  in  the  complaint 
through  the  quitclaim  deed  from  Howard  C.  Conrady  to  her,  as  against 
her  children ;  that  the  plaintiff,  as  executor  of  the  said  last  will  and 
testament,  need  account  for  only  one-third  of  the  purchase  price  paid 
for  the  whole  of  the  premises  described  in  the  complaint  on  the  sale 
thereof,  in  which  he  conveyed  the  interest  therein  of  the  said  testa- 
trix, and  is  entitled  to  credit  for  one-third  of  the  amount  of  the  in- 
cumbrances (but  adding,  "but  this  matter  is  for  the  Surrogate's  Court")  ; 
tiKat  the  plaintiff  could  not  maintain  the  action;  and  that  the  defend- 
ants were  entitled  to  judgment  vacating  the  injunction  pendente  Hte 
and  dismissing  Uie  complaint.  Judgment  followed  as  of  January  30, 
1915.  And  on  March  29,  1915,  the  surrogate  entered  a  final  decree, 
wherein  and  whereby  he  is  charged  in  his  account  with  the  entire 
amount  for  which  the  real  estate  was  sold,  to  wit,  $12,000,  instead  of 
$4,000,  one-third,  whereof  he  has  charged  himself. 

I  think  no  error  is  to  be  assigned  to  the  course  of  the  learned  sur- 
rogate, under  tiie  circumstances  as  they  existed  at  the  time  of  his  de- 
cree.  'Hiere  was  an  equitable  conversion  of  the  realty  by  the  will. 
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Stagg  V.  Jackson,  1  N.  Y.  206;  Hood  v.  Hood,  85  N.  Y.  at  570.  The 
executor,  by  accepting  his  office,  accepted  any  trust  with  respect  to 
the  assets  that  came  into  bis  hands,  and  must  execute  them  until  re- 
lieved. Perry  on  Trusts,  supra,  §  264.  I  am  of  opinion  that  the  ju<^- 
ment  of  the  Special  Term  should  be  reversed;  for  the  court,  altiiot^ 
it  decided  that  the  plaintiff  was  entitled  to  equitable  relief,  yet  denied 
it  when  it  could  properly  have  been  granted.  I  think  that  the  plain- 
tiff had  the  ri^ht  to  invoke  the  equity  powers  of  the  Supreme  Court, 
inasmuch  as  his  account  of  the  administration  of  his  office  involved 
questions  of  his  equitable  rights  which  could  not  be  determined  by 
the  Surrogate.  The  Special  Term  decided  that  plaintiff's  testatrix 
gained,  as  against  her  diildren,  no  title  by  the  quitclaim  deed  to  her 
from  the  purchaser  and  grantee  of  the  tax  sale.  It  placed  its  deci- 
sion probably  upon  the  princif^es  stated  by  Black  on  Tax  Tides  (2d 
Ed.)  §§  273,  275,  276,  282.   In  section  275  the  author  says: 

"To  take  a  single  Illustration  at  present:  It  Is  held  that  a  guardian  at 
intaat  wards  cannot  legally  acquire  a  tax  title  to  their  lands;  no  sodi  imr. 
dttaae  Iqr  him  will  have  the  effect  of  decrt:EoylDg  th^r  estate^* — dting  Wise  r. 
Hyatt,  68  Miss.  714,  10  Sonth.  87;  Dohms  v.  Uaim,  76  Iowa,  723,  88  N.  W. 
823. 

See,  too,  Kndls  v.  Barnhart,  71  N.  Y.  474.  479;  Boyer  v.  East,  161 
N.  Y.  580-585,  56  N.  E.  114,  76  Am.  St.  Rep.  290. 

And  the  question  of  the  effect  of  the  omission  to  file  the  notice 
by  the  purchaser  was  a  substantial  (me.   Ostrander  v.  Reis,  206  N.  Y. 
448,  100  N.  E.  37,  affirming  s.  c,  142  App.  Div.  18,  126  N.  Y.  Supp. 
1056.   The  plaintiff  did  .  not  bring  the  action  in  the  Supreme  Court  in  ^ 
order  to  establish  the  invalidity  of  the  tax  title,  but  because,  as  against 
his  accoimting  but  for  one-third  of  the  proceeds  of  the  sale,  he  was 
met  with  the  objection  that  he  was  chargeable  with  all  of  the  proceeds,  \ 
and  he  was  in  peril  of  a  decree  which  was  inequitable,  because  the  ' 
Surrogate's  Court  could  not  do  equity.   The  objection  rested  soldy  i 
upon  the -validity  and  effect  of  the  tax  title.    I  think  that  upon  its 
findings  the  Special  Term  could  well  have  halted  the  Surrogate's  Court 
by  injunction  until  a  final  determination  of  the  questions  presented 
to  it.  Matter  of  Wagner,  52  Hun,  23,  28,  4  N.  Y.  Supp.  761,  affirmed 
119  N.  Y.  28,  23  N.  E.  200;  Van  Sinderen  v.  Lawrence,  50  Hun,  272, 
3  N.  Y.  Supp.  25;  Pettigrew  v.  Foshay,  12  Him,  at  486;  Wright  v. 
Fleming,  76  N.  Y.  517. 

The  judgment  of  the  Supreme  Court  is  reversed,  and  a  new  trial 
is  granted,  costs  to  abide  the  final  award  of  costs.  The  final  decree 
of  the  Surrogate's  Court  of  Kings  County  is  reversed,  without  costs, 
and  the  matter  of  the  accoimting  remitted  to  that  court,  which  will  not 
proceed  to  final  decree  in  such  proceedings  until  after  liie  adjudication 
of  the  Supreme  Court  upon  questions  of  an  equitable  characfer 
sented  by  tiie  action  in  that  court  All  concur. 
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(Supreme  Court,  Appellate  DiTlsion,  SeetHid  Department  Febmary  28,  1916.) 

1.  Pawnbbokkbs  «»9 — AonoN — Instruction — Statdtb. 

In  an  action  by  the  owner  of  jewels  against  a  pawnbroker,  ^th  whom 
they  were  idedged  by  the  owner's  agent.  Intrusted  with  poasesstoo  under 
avtliorlty  to  sell  to  particular  bnyers,  Uia  InstmeOtHi  t3ut>  U  the  agent's 
position  or  agency -was  limited,  the  pawnbroker  aoqiulred  do  Hen  npon  the 
property,  and  the  owner  could  recoTer,  was  Improper,  as  depriving  the 
pawnbroker  of  the  protection  of  Factors'  Act  (Personal  Property  Law 
rConsoI.  Laws,  c  41])  S  43,  touching  the  right  of  a  third  person  to  rel; 
npon  the  authority  of  one  Intrusted  with  the  possession  of  merchandise. 

[Ed.  Note.— For  other  cases,  see  Pawnbrokers,  Dec.  Dig.  ^»9.] 

2.  PaWNBBOKEBS  PBOTBOTXON  AOAXNBT  OwnSB  OT  FBAUDXrUEHTLT  MAnx 

Pledgb — Statute. 

Under  Penonal  Property  Law,  }  43,  providing  that  every  agent  in- 
trusted with  merchandise  to  sell  shall  be  deemed  the  true  owner,  to  give 
validity  to  any  contract  made  by  him  for  the  sale  or  disposition  of  the 
merchandise  for  any  money  or  negotiable  instrument  given  on  faith  of  the 
possession,  a  dealer  in  jewels,  who  Intrusted  Jewds  to  his  agent  for  sale 
to  partlcnlar  bnyers,  such  agent  pledging  them  wltta  a  pawnbroker,  who 
bad  no  actual  or  omstmctlve  noUce  of  the  true  diaracter  of  the  agent's 
possesslcm,  could  not  recover  of  the  pawnbroker  the  full  value  of  the  gems, 
regardless  of  the  pawnbroker's  assertion  of  his  lien  for  his  loan  on  tliem, 
since  the  pawnbroker  was  entitled  to  the  protection  of  section  43,  the 
phrase  of  the  final  sentoice  thereof,  "upon  the  faith  thereof,"  meaning 
npon  the  faith  of  the  possession  of  the  pn^^erty. 

[EM.  Note.— For  other  cases,  see  Pawnbrokers,  Cent  Dig.  {  4;  Dec. 
Dig.  «=5.] 

3.  Saus  ^=>234 — Bona  FinE  Pubcbasebs — Possession. 

The  possession  of  personal  property  obtained  by  common-law  larceny 
confers  no  title  which  can  protect  an  Innocent  purchaser  from  the  thief. 

[Ed.  Note.— For  other  cases,  see  Sales,  C&at.  Dig.  H  646^  Wl-VTT,  679, 
680;  Dec.  Dig.  «=>284.] 

• 

Appeal  from  Trial  Term,  Nassau  County. 

Actiwi  by  Grove  G.  Thompson  against  William  Goldstone.  From 
a  judgment  for  plaintiff,  and  an  order  denying  his  moticm  for  new 
■  trial,  defendant  af^Msals.    Judgment  and  order  reversed,  and  new 
trial  granted. 

Ar^ed  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON, 
MILLS,  and  PUTNAM,  JJ. 

Jerome  Eisner,  of  New  York  City,  for  appellant. 
Charles  C.  Clark,  of  New  York  City,  for  respondent 

JENKS,  P.  J.  The  plaintiff  was  a  dealer  in  jewels.  The  defend- 
ant is  a  pawnbroker,  with  whom  certain  of  the  plaintiff's  jewels  were 
pledged.  The  plaintiff  had  the  verdict  at  Trial  Term  for  the  full  value 
of  the  jewels,  r^ardless  of  the  defendant's  assertion  of  his  lien  for 
his  loan  on  them.  The  plaintiff  intrusted  the  possession  of  the  jewels 
to  Shattuck,  to  sell  them,  but  Shattuck  pledged  them  with  the  defend- 
ant The  plaintiff  made  proof  that  he  was  induced  to  give  Shattuck 
possession  of  the  jewels  by  Shattuck's  riepresentation  that  he  had 
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particular  purchasers  in  view ;  and  there  was  proof  tending  to  show, 
as  between  him  and  Shattuck,  the  reservation  of  the  title  to  the  plain- 
tiff. The  contention  of  the  defendant  was  that  he  knew  nothing  of 
these  things,  and  that  Shattuck  came  to  him  as  any  ordinary  pledgor, 
in  full  possession  of  personal  property. 
[1]  The  learned  court  charged  the  jury: 

"If  Mr.  Shattuck's  position  or  f^ency  here  mis  limited,  then  Mr.  Oolditoiie 
acquired  no  lien  upon  the  pn^rty,  and  the  platntlfl  Is  entitled  to  recover." 

We  think  that  the  defendant's  exception  to  this  instruction  was  well 
taken,  because  in  effect"  the  jury  were  instructed  that,  to  entitle  the 
plaintiff  to  their  verdict,  they  had  but  to  determine  whether  the  plain- 
tiff had  parted  with  the  possession  of  the  jewels  to  Shattuck,  with 
the  understanding  between  them  that  Shattuck  had  specified  pur- 
chasers only  in  view.  There  can  be  little,  if  any,  doubt  that  the  jury 
understood  the  reference  of  the  court  by  the  use  of  the  word  "limited," 
because  theretofore  the  court  liad  dwelt  upon  this  feature  of  alleged 
limitation  and  had  explained  fully  the  particulars  thereof. 

[2]  But,  if  Shattuck  came  to  the  defendant  in  full  possession  of 
the  jewels  and  apparently  the  owner  thereof,  the  court  charged  the 
rule  of  common  law ;  whereas,  we  think  that  the  defendant,  al- 
though a  pawnbroker,  was  entitled  to  the  protection  of  the  Factors* 
Act,  "now  in  substance  a  part  of  the  Personal  Property  Law"  (section 
43).  Freudenheim  v.  Gutter,  201  N.  Y.  94,  94  N.  E.  640.  In  this 
case  Vann,  for  the  court,  after  discussion  of  the  departure  made 
from  the  common  law  by  this  statute,  the  policy  and  the  effect  there- 
of, says : 

"Possession  Is  the  controUlng  word  In  the  statute,  and  the  oontrolllng  fact 
In  nearly  all  cases.  Possession  Is  evidence  of  ownership,  and  the  statute 
makes  It  conclusive  evidence  that  the  agent  In  possession  as  the  apparent 
owner  Is  the  real  owner,  so  far  as  necessary  to  protect  bona  fide  purchasers 
from  *hiB  fraud.  It  makes  the  owner  vouch  for  the  honesty  of  his  agent  The 
reel  theory  of  the  act  Is  that  the  selection  at  the  faithless  agent  and  In- 
trusting htia  with  the  inx>perty  to  the  cause  of  the  loss,  and  hence  that  loK 
is  placed,  not  upon  the  thiDd  party  who  Is  wholly  innocent,  but  upon  the 
owner,  because  appc^tlng  and  trusting  a  dishonest  agent  he  broui^t  about 
the  loss." 

Notwithstanding  that  there  may  have  been  this  limitation  upon  the 
agency  of  Shattuck,  if  the  defendant  appeared  as  an  innocent  person, 
who  dealt  with  Shattuck  in  reliance  upon  Shattuck's  apparent  owner- 
ship resting  upon  his  possession,  the  defendant  could  not  be  affected 
by  the  character  of  such  possession,  of  which  the  defendant  had  no 
notice,  either  actual  or  constructive.  N.  Y.  Security  &  Trust  Co.  v. 
Lipman.  157  N.  Y.  551,  52  N.  E.  595;  Gass  v.  Astoria  Veneer  Mills, 
134  App.  Div.  188,  118  N.  Y.  Supp.  982;  Oakland  Manufacturing 
Co.  V.  Linde  Co.,  162  App.  Div.  543-553,  147  N.  Y.  Supp.  1045.  The 
expression  in  the  final  sentence  of  section  43  of  the  Personal  Property 
Law  (Factors'  Act),  "upon  the  faith  thereof,"  means  upon  the  faith  of 
such  possession.  Kinston  Cotton  Mills  v.  Kuhne  (No.  1)  129  App. 
Div.  258,  113  N.  Y.  Supp.  779  and  cases  cited;  Gass  v.  Astoria  Veneer 
Mills,  supra. 
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[3]  The  consideration  of  this  instroction  as  f^ven  does  not  require 
discussion  of  the  contention  that  Shattuck  procured  possession  by  a 
crime.   We  do  not  differ  frcnn  this  court  in  its  First  Department  when 

it  declares : 

"The  possession  of  personal  property  obtained  by  common-law  larceny  con- 
fers DO  title  which  can  protect  an  innocent  purchaser  from  the  thief." 
Phelps  T.  McQoade,  168  App.  DIt.  628,  580, 143  N.  T.  Supp.  822. 

In  that  case,  also,  we  note  that  tiie  court  made  distinction  between 
a  fraud  which  is  made  a  felony  hy  statute  only,  and  which  was  not  a 
felony  in  common  law.  We  confine  our  reversal  to  the  error  in  the 
instruction,  without  discussion  or  decision  upon  the  other  features 
of  the  case. 

The  ju<^;ment  and  order  are  reversed,  and  a  new  trial  is  granted; 
costs  to  abide  the  event.  All  concur. 


McKEON  V.  MANZE  et  al. 
(Supreme  Court,  Special  Term,  Erie  County.  March  7,  1916.) 

1.  Master  and  Sbbvant  «»301— Assattm  bt  Sbbtanv^Bxisibnob  or  Bsu- 

TXON. 

Though  the  hours  of  services  of  one  employed  by  a  saloon  prt^rietor  to 
serve  free  lunches  were  over,  and  he  had  gone  behind  the  bar  to  wash, 
the  Felatl(m  of  master  and  servant  existed  between  him  and  the  proprietor, 
when  he  at  such  time  threw  a  glass,  which  hit  a  patron. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  H 1210- 
1216;  Dec.  Dig.  «s>301.] 

2.  Masisb  and  Sbbvant  «s93Q2— Assaui^t  bt  Sibtaki!^IjXabix.itt  ot  Mastbb. 

Uvea  though  the  proprietor  ot  a  saloon  and  coimected  hotel  did  not 
sustain  the  relatlnx  of  innkeeper  to  <me  in  the  saloon  for  drinks,  he  is 
liable  for  Injury  to  sudi  a  patron  from  the  throwing  of  a  glass  his 
servant 

[Ed.  Note. — For  other  eases,  see  Master  and  Servant,  Cent  Dig.  SI  1217- 
1221,  1226,  1229;  Dec.  Dig.  «=»302.] 

Appeal  from  City  Court  of  Buffalo. 

Action  by  Robert  McKeon  against  Thomas  Manze  and  another. 
From  a  judgment  of  the  City  Court  of  Buffalo  for  plaintiff,  defend- 
ants appeal.  Affirmed. 

William  P.  Colgan,  of  Buffalo,  for  appellants. 
Harold  J.  Tillou,  of  Buffalo,  for  respondent. 

WHEELER,  J.  The  evidence  shows  that  the  defendant  Manze  is 
the  proprietor  of  a  saloon  at  No.  133  Main  street  in  the  city  of  Buffalo, 
and  in  connection  with  the  saloon  runs  a  sort  of  hotel  or  lodging  house 
for  the  accommodation  of  guests.  These  rooms  are  in  the  building 
above  the  saloon  proper.  In  connecti(Hi  with  the  saloon  the  proprietor 
bad  a  lunch  cotmter,  where  lunches  were  served  without  charge  to  those 
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bu^ng  drinks  at  the  bar.  The  proprietor  employed  a  barkeeper  to  serve 
drmks,  and  Taft.  the  codefendant  with  the  proprietor,  was  in  chai^ 
of  tlie  lunch  counter.  Serving  free  lunches  was  discontinued  shortly 
after  6  o'clock  each  evening,  but  Taft  on  occasions  would  help  out  the 
barkeeper  when  he  happened  to  be  away  or  sick.  Taft  lived  at  the 
hotel  and  occupied  a  room  over  the  saloon. 

On  the  night  the  plaintiff,  McKeon,  was  injured  in  this  saloon,  he 
visited  the  place  for  the  purpose  of  getting  a  beer,  and  was  conduct- 
ing himself  in  a  proper  and  orderly  manner.  It  af^ears  that  the  lunch 
counter  had  been  closed,  and  that  Taft,  who  had  it  in  charge,  had  gone 
above  to  wash  up  and  change  his  clothes ;  that  others  were  using  those 
accommodations,  and  Taft  returned  to  the  saloon  below  and  went  be- 
hind the  bar  to  wash.  In  the  saloon  at  the  time  near  the  bar  was  a 
frequenter  called  "Happy,"  who  engaged  in  some  altercation  or  words 
with  Taft.  "Happy"  addressed  to  Taft  some  vile  name,  whereupon 
Taft  threw  at  "Happy"  a  beer  glass ;  but,  his  aim  being  poor,  the  glass 
struck  the  plaintiff  near  the  eye,  inflicting  a  bad  cut,  and  knoddng 
him  unconscious.  Hie  only  serious  conflict  in  tiie  evidence  seems  to 
be  over  this  occurrence Taft  claiming  that  he  did  not  hurl  the  glass, 
but  that  "Happy"  threw  it,  and  in  fendii^  off  the  attack  with  a  glass 
held  in  his  own  hand  a  piece  of  broken  glass  flew  and  struck  the  plain- 
tiff. As  the  court  below  rendered  a  verdict  for  the  plaintiff,  we  must 
assume  that  the  presiding  judge  rejected  this  claim  on  the  part  of  the 
defense  and  found  the  glass  was  in  fact  thrown  by  Taft  It  is  con> 
ceded  the  proprietor,  Manze,  was  not  present  at  &e  time,  and  knew 
nothingof  the  affair  until  it  was  all  over. 

[1]  There  can  dierefore  be  no  question  as  to  the  liability  of  the 
defendant  Taft.  As  to  the  defendant  Manze,  however,  it  is  contended 
that  under  the  circumstances  he  is  not  legally  liable  for  the  acts  of 
Taft;  tfiat  Taft  was  not  at  the  time  his  employe,  or  engaged  in  the 
discharge  of  any  duties  incident  to  his  employment ;  that  his  duties  at 
the  lunch  counter  had  ended  for  the  day ;  and  that  the  consequences 
of  any  assault  which  Taft  committed  cannot  be  visited  on  Manze,  and 
Taft  alone  is  responsible  for  the  results. 

Manze  in  fact  ran  a  cheap  hotel  with  a  saloon  attachment,  and  in 
our  opinion  the  duties  and  liabilities  of  an  innkeeper  should  largely 
govern  and  control  in  the  disposition  of  this  case.  Taft  was  employed 
by  him  in  running  the  place.  He  lived  at  the  hotel,  and  we  may  fairly 
assume  that  his  room  and  board,  in  the  absence  of  anything  appear- 
ing to  the  contrary,  was  part  of  the  consideration  for  his  services,  so 
that  it  cannot  be  said  that,  when  his  duties  behind  the  lunch  counter 
ended,  he  ceased  to  be  an  employe  and  for  the  rest  of  the  day  sustained 
only  the  relation  of  a  guest.  He  evidently  had  the  run  of  the  place, 
like  other  employes,  and  while  there  was  subject  to  the  general  di- 
rections and  control  of  the  proprietor,  like  any  other  servant  or  em- 
ploy^, and  we  think  the  proprietor  under  the  circumstances  such  as 
are  disclosed  by  the  evidence  in  this  case  became  legally  responsible 
for  the  acts  of  Taft  resulting  in  injury  to  the  plaintiff,  lawfully  in 
the  place  and  entitled  to  the  rights  and  protection  incident  to  the  situ- 
tttioo. 
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It  may  be  said  generally  that  the  relation  of  servant  and  master  does 
not  begin  or  terminate  necessarily  the  instant  the  particular  duties  the 
servant  has  to  perform  begins  or  ends.  There  i3  a  long  line  of  cases 
holding  this  general  doctrine.  An  employe  has  been  held  still  an  em- 
ploy^ while  taking  time  off  for  his  meals,  while  still  on  railroad  prem- 
ises. United  States  v.  Chicago,  etc,  R.  R.  Co.  (D.  C.)  197  Fed.  624. 
One  goin^  to  work  upon  the  defendant's  premises  has  been  held  a 
servant.  Boldt  v.  N.  Y.  Central  R.  R.  Co.,  18  N.  Y.  432.  One  riding 
on  a  pass  to  and  from  his  work  has  been  held  a  servant.  Vick  v.  N. 
Y.  Central  R.  R.  Co.,  95  N.  Y.  267,  47  Am.  Rep.  36.  To  the  same 
effect  are  the  cases  of  Russell  v.  Railroad,  17  N.  Y.  134,  and  Vroom 
V.  N.  Y.  Central  R.  R.  Co.,  129  App.  Div.  858,  115  N.  Y.  Supp.  1063, 
affirmed  in  197  N.  Y.  588,  91  N.  E.  1121.  In  McDonald  v.  Smipson, 
114  App.  Div,  859,  100  N.  Y.  Supp.  269.  it  was  held: 

"Tbe  fact  that  actual  workii^  bonrs  were  over,  and  the  nleswoman  was 
going  to  Uie  top  floor  to  resume  her  street  clothes,  did  not  eoA  the  relation  of 
master  and  servant" 

In  N.  C.  Co.  v.  Zachary,  232  U.  S.  248,  34  Sup.  Ct.  305,  58  L.  Ed. 
591,  Ann.  Cas.  1914C,  159,  an  employ^  was  injured  while  crossing  a 
railroad  yard  of  his  employer  to  dinner,  and  it  was  held  that  the  rela- 
tion of  master  and  servant  still  existed,  although  he  was  going  to  bis 
own  dinner,  off  the  railtoad  premises.  In  MuUer  v.  Oakes,  etc.,  Co., 
113  App.  Div.  689,  99  N.  Y.  Supp.  923,  a  fireman  was  engaged  in 
washing  his  overalls  at  a  tank,  and  it  was  held  that,  though  the  fireman 
was  washing  his  own  clothes,  he  was  not  outside  the  scc^e  of  his 
own  employment.  See  also  Muhlens  v.  Obermeyer,  83  App.  Div.  88, 
82  N.  Y.  Supp.  527;  Famborille  v.  Atlantic  Gulf  &  Pacific  R.  R.,  155 
App.  Div.  833,  140  N.  Y.  Supp.  529,  affirmed  in  213  N.  Y.  666,  107 
N.  E.  1077. 

In  the  case  at  bar  it  will  be  noted  Taf  t  testified  he  went  behind  the 
bar,  just  prior  to  the  assault,  for  the  purpose  of  washing  up.  We 
therefore  conclude  that  at  the  time  the  plaintiff  was  struck  Taft  must 
be  deemed  to  have  been  the  servant  of  Manze,  the  proprietor  of  the 
saloon  and  hotel. 

[2]  This  being  the  case,  did  the  proprietor  become  legally  responsi- 
ble for  Taft's  act  in  throwing  the  glass  at  "Happy"  and  hitting  the 
plaintiff?  Manze's  hotel,  although  of  an  inferior  sort,  was  a  place 
where  he  furnished  food  and  lodging  to  tlie  public,  and  was  still  a 
hotel  within  the  meaning  of  the  law.  He  owed  the  duty  to  those  who 
[Kitronized  his  place  to  see  to  it  that  they  were  not  injured  by  any 
want  of  care  on  his  part  or  that  of  his  servants.  This  duty  extends 
even  to  seeing  that  reasonable  care  is  exercised  that  guests  are  not 
injured  by  other  guests.  Rommel  v.  Schambacher,  120  Pa.  579,  11 
Atl.  779,  6  Am.  St.  Rep.  732.  The  rule  must  certainly  extend  to  in- 
juries done  by  servants  and  employes  of  the  place. 

A  leading  case  in  this  state  on  the  subject  is  that  of  De  Wolf  v. 
Ford,  119  App.  Div.  813,  104  N.  Y.  Supp.  876,  reversed  in  193  N. 
Y.  406,  86  N.  E.  527,  21  L.  R,  A.  (N.  S.)  860,  127  Am.  St  Rep.  969. 
167  M.T.S.— 40 
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Mr.  Justice  McLaughlin  wrote  a  dissenting  opinion  when  tiiat  case 
was  decided  by  the  Appellate  Division,  in  which  he  said : 

"The  rule  to  be  applied  to  Innkeepers,  so  far  aa  treatment  of  a  guest  la  coa- 
cerned,  Is  analogoue  to  one  applied  to  common  carriers.  «  «  •  This  lia- 
bility Is  put  upon  the  ground  that  such  acts  constitute  a  breach  of  Its  contract 
which  obligates  It,  not  only  to  transport  a  passenger,  but  accord  to  him  respect- 
ful and  courteous  treatment  and  protect  nlm  from  insults  from  strangers  and 
Its  own  employes." 

This  dissenting  opini(»i  became  the  law  of  &e  case  upon  appeal  to 
the  Court  of  Appeals,  reversing  the  judgment  below,  and  where  the 
court  among  other  things  said : 

"There  is  a  dictum  in  the  opinion  (referring  to  8  Coke's  Bep.>  63)  to  tbe 
effect  that,  if  the  guest  be  beaten  In  tlie  inn,  the  tnnke^r  shall  not  aoawa- 
for  tt;  but  under  no  reasonable  construction  could  that  language  be  held 
to  mean  tliat  an  innkeeper  and  hU  gervants  might  assault  a  guest  and  jet 
not  be  llaUe.  There  may  doubtless  be  many  conditions  under  which  a  gneat  at 
an  inn  may  be  assaulted  or  insulted  by  another  guest,  w  by  an  outdder 
without  subjecting  the  innkeeper  to  liability ;  bat  if  it  ever  was  thought  to 
be  the  law  that  an  innkeeper  or  his  gervmtt  have  a  r^t  to  willfully  assault, 
abuse,  or  maltreat  a  guest,  we  think  the  time  has  arrived  when  it  may  ver; 
properly  and  safely  be  cttanged  to  accord  with  a  more  modem  conc^tttm  of 
tbe  relation  of  innkeeper  and  guest." 

See  also  Aaron  v.  Ward,  203  N.  Y.  355,  96  N.  E.  736,  38  L.  R.  A. 
(N.  S.)  204. 

If  we  should,  however,  in  this  case  hold  that,  as  to  those  patroniz- 
ing the  saloon  of  Manze  for  the  purpose  of  obtaining  drinks,  he  did 
not  sustain  toward  them  the  technical  relation  of  an  innkeeper,  never- 
theless, as  we  understand  the  law,  substantially  the  same  duties  and 
obligations  exist  as  to  such  persons.  The  same  rules  apply  quite  gen- 
erally to  places  which  the  public  are  invited  to  patronize.  Swinarton  v. 
Le  Boutillier,  7  Misc.  Rep.  639,  28  N.  Y.  Supp.  S3,  affirmed  in  148 
N.  Y.  752,  43  N.  E.  990;  Mallach  v.  Ridley,  47  Hun,  638,  9  N.  Y. 
Supp.  922;  ^  Blaisdell  v.  Long  Island  R.  R.  Co.,  152  App.  Div.  218, 
136  N.  Y.  Supp.  768. 

We  therefore  conclude  tiie  judgment  of  the  City  Court  should  be 
affirmed  as  to  both  defendants,  with  costs  of  this  appeal.   So  (Hxlered. 

1  Reported  In  fnll  in  the  New  Tork  Supplemmt;  reported  aa  a  manorandnu 
decision  without  OBhdoa  in  47  Hon,  6S& 
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(Sapreme  Court,  Appellate  Division,  Second  Department  Fd>nuiry  28, 1916.) 

1.  Uastbb  and  Seetant  4=»129— Ihjdbixs  to  Sbbvant— Niougenob — ^Pboxi- 

HATE  CATJSB. 

Where  a  telepbone  company  failed  toJCumUOi  a  ladd»  for  use  by  a  serr- 
ant  ascending  from  a  manhole,  although  it  iwotected  the  manhole  from 
the  street  by  a  guard  and  a  red  flag,  the  company,  thongh  negligent.  Is 
not  liable  for  an  Injury  resulting  wben  the  servant  extended  his  hand  out 
beyond  the  guard  onto  the  street  and  a  wagon  driven  close  to  the  guard 
ran  over  his  hand,  for  the  injury  could  not  have  been  foreseen,  and  so 
the  company's  negligence  was  not  the  proximate  cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  we  Mafita  and  Servant.  Cent  Dig,  i|  267- 
263 ;  Dec.  Dig.  t^sm.] 

2.  Neouoknob  <S=>136 — Pboxiuatb  Causi^Pbovince  of  Court. 

Where  the  facts  are  undisputed,  the  question  of  proximate  cause  of  an 
accident  Is  for  the  court. 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  {{  277-363; 
Dea  Dig.  ^136.] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Giovanni  Restivo  against  William  Ccmklin  and  the  New 
York  Telephone  Company.  From  a  judgment  for  plaintiff  against 
the  litter  defendant,  and  an  order  entered  nunc  pro  tunc  denying  de- 
fendants motion  for  new  trial,  defendant  appe^s.  Reversed  and  re- 
manded. 

Argued  before  JENKS,  P.  J.,  and  THOMAS.  STAPLETON, 
MILLS,  and  PUTNAM,  JJ. 

Alexander  Cameron,  of  New  York  City  (Arnold  W.  Sherman  and 
N.  H.  Egleston,  both  of  New  York  City,  on  the  brief),  for  appellant 
Samuel  Wechsler,  of  New  York  City,  for  respondent. 

JENKS,  P.  J.  The  defendant  telephone  corporation  owned  and 
maintained  a  manhole  in  a  city  street  for  access  to  its  underground 

system.  The  neck  of  the  manhole  was  35  inches  in  diameter.  The 
manhole  was  open  on  the  day  in  question,  but  was  protected  by  a  guard 
rail  3  feet  high,  consisting  of  a  portable  folding  frame  with  legs  set 
into  the  flange  or  rim,  that  formed  the  lower  part  of  the  neck  of  the 
manhole.  A  red  flag  was  attached  to  this  guard.  The  plaintiff,  a  serv- 
ant of  the  said  defendant,  had  gone  down  into  the  manhole  to  work. 
In  returning  to  the  street,  up  tfirough  the  neck  of  the  manhole,  he 
placed  either  hand  oato  the  surface  of  the  street,  when  at  that  mcnnent, 
and  when  his  head  was  3  or  4  inches  above  the  surface  of  the  street, 
the  defendant  Conklin,  a  stranger  to  both  of  the  other  litigants,  drove 
his  wagcm  so  close  to  the  manhole  that  the  wheel  or  wheels  nearer  the 
manhole  passed  over  the  right  hand  of  the  plaintiff.  Conklin  was 
out  of  his  course,  but  his  testimony  is  that  he  was  compelled  to  make 
the  diver5i(»i  because  the  side  of  the  street  where  he  should  have 
driven  was  cut  up  or  obstructed  (try  whom  it  does  not  appear),  and 
also  at  that  moment  he  had  turned  out  to  give  way  to  a  street  sur- 
face car,  so  that  he  was  compelled  to  drive  very  close  to  the  guard 
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of  the  manhole.  Conldin's  wagon  did  not  touch  the  guard  rail,  and 
the  evidence  is  that  his  wheel  passed  about  6  inches  frwn  it  It  fel- 
lows that  the  plaintiff's  right  hand  had  been,  put  throu^  or  under 
the  guard  onto  the  street,  and  had  extended  beyond  the  guard  for 
something  more  than  6  inches.  The  jury  exonerated  Ccmklin,  but 
held  the  defendant  td^one  company  liable  for  n<%ligen<x. 

The  case  was  tried,  was  submitted,  and  is  now  argued  upon  the 
proposition  that  the  defendant  company  committed  a  breach  of  its 
duty  in  failing  to  furnish  a  ladder  to  me  plaintiff.  There  were  five 
cables  on  each  wall  of  this  manhole,  which  formed  the  shape  of  a 
ladder  on  either  side.  The  plaintiff,  following  the  common  practice, 
used  these  cables  as  if  a  ladder.  Defendant's  witness  Honedcer  tes- 
tified as  to  &e  usual  and  proper  method  of  ascent  from  such  a  man- 
hole, and  its  expert  witness,  Glennon,  testified  in  harmony  that  the 
customary  way  to  ascend  from  this  kind  of  manhole  is  by  use  of  the 
cables,  and  as  the  user  emerged  from  the  manhole  he  sh<»ild  place  his 
hands  on  the  guard  rail,  and  then  put  his  foot  on  the  inner  rim  of  the 
manhole.  The  plaintiff  and  his  witness  Gaibanco  testified  that  it  was 
impracticable  to  use  the  hand  rail  to  assist  ascent.  On  cross-exam- 
ination Glennon  testified: 

That  he  had  seen  ladders  used  In  manholes,  and  had  put  many  In.  "Q.  Tfae 
customary  way  of  coming  In  and  out  Is  also  to  use  ladders,  Isn't  Itl  A.  Of 
manholes;  yes,  air." 

And  there  was  proof  elicited  frcmi  the  defendant's  witnesses  Ho- 
necker  and  Vangeloff  that  the  defendant  furnished  ladders  in  man- 
holes. But  they  also  testified  that  the  defendant  did  not  furnish 
ladders  in  manholes  of  so  shallow  a  depth  as  the  one  in  question,  but 
only  in  those  at  least  6  feet  6  inch«  de<^.  The  defendant's  proof  is 
that  measurements  showed  that  the  depth  of  this  manhole  was  6 
feet  1  inch.  The  pldntiff  and  his  witness  Gaibanco,  who  had  never 
gone  into  this  manhole,  estimated  mereW  that  it  was  "about"  7  or  7^4 
feet,  or  "about"  7  or  8  feet,  deep.  The  defendant's  measurements 
were  made  eight  months  and  also  one  year  after  the  casualty,  and  the 
plaintiff  contended  that,  as  the  bottom  of  the  manhole  was  of  soil,  the 
natural  accumulation  thereof  would  account  for  the  variance.  On 
&e  other  hand,  defendant's  witness  Glennon  testifies  that  the  "dirt 
there  is  so  ccnnpact  that  it  is  really  of  the  hardness  of  concrete,"  and 
Vangeloff  testifies  that  no  changes  had  been  made  therein  since  die 
casualty. 

The  sum  of  the  proof  upon  tiiis  feature  does  not  strike  me  as  suf- 
ficient to  justify  a  finding  that  l3ie  manhole  was  of  the  kind  wherein 
the  defendant  was  accustomed  to  furnish  ladders.  But  even  if  it  were 
otherwise,  or  if  the  jury  were  warranted  in  a  conclusion  that  ordi- 
nary prudence  and  care  should  have  dictated  the  furnishing  of  such 
ladders,  there  is  no  proof  that  such  observance  would  have  prereoted 
the  casualty.  The  record  is  entirdy  silent  as  to  the  t^aracter  of 
ladder.  It  does  show  that  such  ladders  were  permanently  placed  in 
the  manholes.  Obviously  they  must  be  placed  beneath  tfie  surface 
of  the  street,  so  adjusted  as  not  to  interfere  with  the  closing  down 
of  the  manhole  so  that  it  was  level  with  the  street  There  is  no  proof 
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to  indicate  that,  if  the  plaintiff  had  been  furnished  with  such  a  ladder, 
he  would  not  have  needed,  in  order  to  complete  his  ascent  (just  as  he 
testifies  he  needed  in  the  use  of  the  cables),  to  use  his  hands  by  plac- 
ing them  on  the  surface  of  the  street.  The  fact  that  the  highest  ca- 
ble was  about  2  feet  7  inches  from  the  surface  of  tiie  street  does  not 
establish  that  a  ladder  would  have  dispensed  with  such  need. 

[1]  Aside  from  any  disputed  questions  of  fact  which  could  have 
been  determined  in  favor  of  the  plainti£f,  I  think  that  this  verdict  can- 
not be  upheld.  For  the  character  of  the  casual^  is  not  one  that  might 
reasonably  be  foreseen  by  the  defendant  as  a  direct  and  natural  con- 
sequence of  its  omission  to  furnish  a  ladder.  In  this  case  the  master 
must  have  seen,  as  a  possible  direct  and  natural  consequence  of  the 
omission,  that  a  servant,  following  a  custom  in  the  use  of  the  cables 
as  a  ladder  to  ascend  at  a  time  when  the  manhole  was  protected  by  a 
guard  and  a  red  ilag,  might,  in  the  exercise  of  due  care  and  as  a  proper 
part  of  such  ascent,  extend  his  hand  for  a  moment  under  or  throu^ 
the  guard  onto  the  surface  of  the  street  for  a  space  of  something 
more  than  6  inches,  so  that,  in  the  exercise  of  due  care,  the  driver  of 
a  wag(m  in  the  street,  conscious  of  the  guard  rail  over  the  manhole, 
but  compelled  by  the  temporary  obstruction  of  the  street  and  the  pres- 
ence of  a  moving  street  car  therein,  might  turn  his  wagon  out  of  its 
course  and  drive  so  close  to  the  guard  as  to  run  over  the  plaintiff's 
hand,  then  upon  the  surface  of  the  street.  I  think  that  this  case  falls 
within  the  principle  stated  by  Bartlett,  C.  J.,  and  illustrated  by  his 
citations,  in  Paul  v.  Consoli(uited  Fireworks  Co.,  212  N.  Y.  at  121, 
105  N.  E.  795.  Proximate  cause  was  not  established.  Beetz  v.  City 
of  Brooklyn,  10  App.  Div.  382,  41  N.  Y.  Supp.  1009;  McKenzie  v. 
Waddell  Coal  Co.,  89  App.  Div.  415,  85  N.  Y.  Supp.  8J9;  Jex  v. 
Straus,  122  N.  Y.  293,  25  N.  E.  478;  Hall  v.  Cooperstown,  etc.,  R. 
R.  Co.,  49  Hun,  373-376,  3  N.  Y.  Supp.  584;  Carney  v.  Minnesota 
Dock  Co.,  191  N.  Y.  301,  84  N.  E.  62;  Labatt  on  Master  and  Serv- 
ant (2d  Ed.)  1570,  citing  statement  by  Willis,  J.,  in  Daniel  v.  Metro- 
politan Ry.  Co.,  L.  R.  3  C.  P.  216,  222,  approved  in  Hayes  v.  Mich- 
igan Central  R.  R.  Co.,  Ill  U.  S.  241,  4  Sup.  Ct.  369,  28  L.  Ed.  410; 
Shearman  &  Redfield  on  Neg.  (6th  Ed.  by  Street)  §  26,  note  8. 

[2]  When  the  evidence  is  undisputed,  the  question  of  proximate 
cause  is  for  the  court.  Hoffman  v.  King,  160  N.  Y.  at  628,  55  N.  E. 
401,  46  L.  R.  A.  672.  73  Am.  St.  Rep.  715. 

I- think  that  upon  the  theory  of  negligence,  upon  which  this  case 
was  tried,  and  was  submitted,  and  is  now  argued,  the  judgment  and 
order  must  be  reversed,  and  a  new  trial  shoiHd  be  granted ;  costs  to 
abide  die  event.   All  concur. 
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In  re  DALTS  WIIX^ 


(Sajveme  Conrt,  Appellate  Dlrldon,  Second  Diriment  Vd>nuu7  28,  lftL6.) 

1.  Wills  «s3>489— Latbnt  AicBxoniTX— iDCimmRo  Bbnefioubt— Pabol 

Etiiskoe. 

Where  one  mrasreph  of  testator's  will  made  a  devise  to  Annie  Mo- 
Grath  of  "519  Greene  Ave.,"  and  In  another  paragraph  there  was  a  bequest 
to  "Anne  McGrath  of  Vanderbilt  avenue  near  Atlantic  Ave.,  Brooklyn," 
and  to  Annie  Fnirell,  who  lived  at  519  Greene  avenue,  there  was  a  latent 
ambiguity  as  to  the  Identity  of  the  first  beneficiary,  permitting  the  Intro- 
duction of  parol  evidence  to  show  the  circumstances  surrounding  the  tes* 
tator  and  his  expressed  views,  In  order  to  determine  his  intention  aa  to 
the  identity  of  such  beneSdary. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  {{  1037-1046;  Dec. 
Dig.  «=»489.1 

2.  WrrNKBSEa  «=»2(S — Attobnby  Drawinq  and  Witnessing  Will — Testi- 

MONT. 

In  arriving  at  such  identification,  the  declaratlcMis  of  the  testator,  made 
to  his  attorney  at  th»  time  of  preparing  the  will,  were  admissible,  where 
the  attorney  was  a  subscribing  witness  to  such  will,  under  Code  <Hv. 
ProG.  I  836,  aualifying  snbscriblng  attorneys  to  testify. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  U  756,  767 ;  Dec 
Dig.  e=a202.} 

8.  Wills  «=a489—CoNSTBucinoN— Mistake  in  Nauk — Residence — Idbnthi- 
CATioN — Evidence. 

Evidence  admitted  to  explain  such  latent  ambiguity,  showing  that  tes- 
tator's inrevloiis  will  had  1^  ererything  to  Annie  f^rell,  that  be  de- 
sired to  change  It  w>  as  to  give  half  to  lils  son-in-law,  and  stated  to 
his  attorney  that  he  wanted  to  ^ve  $100  to  a  relative  named  McGrath 
living  on  Vanderbilt  avenne,  near  Atlantic,  and  the  attorney's  memoran- 
dum taken  fur  the  purpose  of  preparing  the  new  will  indicating  that  the 
devise  contested  was  to  go  to  Annie  Farrell,  of  619  Greene  avenue,  and 
the  fact  that  Annie  McGrath  bad  never  lived  at  the  Greene  avenue  ad- 
dress, but  lived  on  Vanderbilt  avenue,  held  to  show  that  the  contested 
clause  was  Intended  for  Annie  Farrell,  and  that  the  name  McGrath  bad 
been  Inserted  by  mistake. 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent.  Dig.  H  1037-1016;  Dec. 
Dl»  ^»489J 

Appeal  from  Surrogate's  Court,  Kings  County. 

In  the  matter  of  the  petition  of  James  J.  Cou^hlin  for  tfie  probate 
of  the  will  of  Patrick  Daly,  deceased,  witii  petition  by  Annie  Farrel! 
for  construction  thereof.  From  a  decree  (154  N.  Y.  Supp.  895,  90 
Misc.  Rep.  545),  of  the  Surrogate's  Court,  constniii^f  the  will,  Anne 
McGrath  appesus.  Affirmed. 

Appeal  from  a  decree  of  Oie  Surrogate's  Court  of  Kings  Connly,  entered  In 
the  office  of  the  clerk  of  said  court  on  the  20th  day  of  May,  lOlB,  admitting 
decedent's  will  to  probate  and  construing  a  paragraph  tliere<^  Patrick  Daly, 
who  died  January  24,  1915,  left  a  will  in  which  there  was  this  residuary 
clause:  "Fourth.— All  the  rest  residue  and  remainder  of  my  estate  of  every 
name  and  kind  so  ever  I  give  devise  and  bequeath  to  my  son-in-law  James 
Coughlln  and  Annie  McGrath  of  519  Greene  Ave.  in  equal  shares." 

Upon  Instituting  probate  proceedings,  a  petition  asking  for  the  construc- 
tion of  this  clause  was  presented  by  Annie  Farrell,  who  alleged  that  the  name- 
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"Annie  McOrath"  In  this  fourth  clause  of  the  will  was  Intended  for  her, 
Annie  FarreU,  as  the  name  Annie  McGrath  had  been  written  Into  the  will  by 
mistake.  In  the  third  paragraph  at  the  will  were  the  following  beQuests: 
"Anne  McGrath  of  Vanderbllt  avenue  near  Atlantic  Ave.  Brooklyn  one  hun- 
dred dollars,  to  Annie  FarreU  all  my  family  pictures."  It  ai^>ears,  there- 
fmre,  that  Anne  McGrath  and  Annie  ^rrell  were  both  persona  hi  being  when 
the  will  was  made,  and  had  been  elsewhere  mentioned  by  the  testator. 

The  lawyer  who  drew  the  will  bad  known  decedent  orer  26  years.  On  hts 
being  called  to  decedent's  home  the  night  of  December  11,  1914,  decedent 
stated  that  he  wished  to  make  a  change  in  his  will.  Decedent  said:  "Yon 
know  the  other  will  left  everything  to  Annie  Farrell,  and  I  am  going  to  give 
half  of  it  now  to  M'r.  Conghlln,  my  son-in-law.  Since  making  the  last  will 
my  daughter  died,  and  he  has  been  very  good  to  me."  Decedent  also  said: 
"I  have  a  relative,  I  think  the  only  relative  I  have  In  the  world,  named  Mc- 
Qiath,  living  on  VaoderUlt  avenoe  near  Atlantic;  I  don't  know  what  the 
number  is,  but  It  to  tiie  brownstone  row  where  Judge  Courtney  lived.  •  •  • 
I  think  I  ought  to  leave  her  something ;  I  will  give  her  $100."  The  lawyer 
then  made  a  memorandum  of  these  directions  to  help  prepare  the  will.  This 
original  memorandum  was  received  in  evidence.  It  indicates  that  the  residu- 
ary estate  was  to  go  to  James  Cougblin  and  Annie  FarreU  of  G19  Greene 
avenue.  Annie  I\irrell  had  resided  at  519  Greene  avenue,  In  the  same  house 
with  testator,  at  the  time  of  the  execution  of  the  will,  and  for  one  year  and 
three  months  prior  thereto.  Anne  McGrath  never  Uved  at  519  Greene  avenue ; 
she  had  llred  at  4M  TandtiH)Ut  avenue  tor  ten  years.  It  to  to  be  noticed  that 
in  the  third  claose  the  testator  bad  bequeathed  $100  to  Anne  McGrath,  of 
TanderbUt  aToine,  near  Atlantic  avenoe,  and  Atuiie  Farrell  wen  given  tbe 
family  pictures.  Hie  fourth  clause  reads  "Annie  Lnot  Anne]  McGrath." 

The  surrogate  accordingly  concluded  that  by  ttato  clause  tbe  testator  intend^ 
ed  Annie  Farrell,  and  decreed  accordingly.  From  tbto  decree  Anne  MicGrath 
appealed  to  thto  court 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPl^ETON. 
MILLS,  and  PUTNAM,  JJ. 

George  Parr,  of  New  York  City,  iot  appellant 

M.  F.  McGoldrick,  of  Brooklyn,  for  respondent  Coughlin. 

William  S.  Butler,  of  Brooklyn,  f<»-  respondent  Farrdl. 

PUTNAM,  J.  [1,2]  As  the  learned  surrogate  stated,  the  facts 
show  a  latent  ambiguity.  A  name  fits  one  claimant,  but  it  is  coupled 
with  a  residence  which  fits  only  the  other  claimant.  This  lets  in  parol 
evidence  to  show  the  circumstances  surrounding  the  testator  and  his 
expressed  views,  in  order  to  aid  in  determining  his  intention,  and  to 
identify  the  person  he  attempted  to  describe.  Declarations  of  the  tes- 
tator, even  to  his  attorney  at  the  time  of  preparing  the  will,  were  ad- 
missible, as  such  testimony  was  not  privileged,  since  it  was  given  by 
a  subscribing  witness.   Code  of  Civil  Procedure,  §  836. 

[3]  Here  the  residence  was  important,  and  in  the  situation  decisive. 
In  such  questions  of  construction  the  liability  to  a  mistake  in  the  name 
and  not  the  place  has  been  judicially  remarked  upon.  Thus  in  1860, 
Metcalf,  J.,  quoted  Lord  Abinger  that  generally,  where  mistakes  have 
been  assumed  to  have  been  made  by  testators,  "either  in  the  name  or 
description  of  the  devisee,  or  the  prc^>erty  devised,"  it  has  been  found 
"tiiat  the  mistsJce  has  been  made  in  the  name  and  not  in  the  descrip- 
tion." Thayer  v.  City  of  Boston,  15  Gray  (Mass.)  349.  The  situation 
here  is  like  the  two  competing  beneficiaries,  Magdalena  Baumann 
Fuhge  and  Lena  Baumann,  in  Baumann  v.  Steingester,  213  N.  Y. 
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By  such  identification,  the  will  is  construed  according  to  the  plain 
intent  of  the  testator.  This  principle  has  been  often  applied  where  re- 
ligious and  charitable  institutions,  having  similar  Corporate  names,  have 
been  identified  and  ascertained  by  parol,  and  then  by  construction  the 
right  one  has  been  declared  to  be  the  intended  beneficiary.  Many  such 
decisions  in  this  country  are  in  I  Jarman  on  Wills,  760,  note  (Am.  Ed., 
Randolph  &  Talcott).  And  a  recent  instance  is  German  Pioneer  Ver- 
ein  V.  Me;yrer,  70  N.  J.  Eq.  192,  63  AU.  835,  by  Pitney,  V.  C. 

There  is  no  merit  in  appellant's  contention  against  the  surrogate's 
power  thus  to  construe  this  will,  and  still  less  as  to  her  insistence  upon 
a  jury  trial  for  such  a  question  of  construction. 

I  advise  that  the  decree  of  the  Surrogate's  Court  be  affirmed,  with 
costs  to  the  three  parties  to  this  appeal,  payable  out  of  the  estate. 


THOMAS,  STAPI^TON.  and  MIIXS,  JJ.,  concur.  JENKS,  P. 
J.,  not  voting. 


(Supreme  Court,  Appellate  Dlrislon,  First  Department  Uardi  8,  1910) 

L  FuADiHG  «=3>16d— Beplt— Niw  Mattes  bt  Wat  or  Atoidancc 

The  discretion  conferred  upon  tbe  court  by  Code  CIt.  Proc.  |  S16,  to 
compel  a  reply  to  new  matter  set  up  as  a  defense  by  way  of  aroidance,  Is 
freely  exercised  when  the  court  can  see  that  the  new  matter,  If  true,  la 
of  such  a  character  as  possibly  to  avoid  surprise  at  the  trial,  or  entirely 
prevent  or  shorten  the  trial. 

[Ed.  Note.— For  other  cases,  see  Pleading.  Cent  Dlff.  H  321^^-328; 
Dec.  Dig.  <S=9l66.] 

2.  Pleading  ^=>ie6 — Reply — ^New  Matteb  bt  Wat  of  Avoidance. 

Tbe  granting  or  denial  of  a  motion  requiring  a  reply  to  new  matter 
set  up  as  a  defense  by  way  of  avoidance  does  not  Indicate  an  opinion  on 
the  part  of  the  court  that  the  pleading  is  either  good  or  bad.  thongh 
If  the  matter  pleaded,  Qp<xi  inspection,  is  Insufficient  as  a  defeofle,  a 
will  not  be  ordered. 

[Ed.  Note.— For  other  cases,  see  Pleading  Cent  Dig.  {$  8211.^-328; 
Dec.  Dig.  «©=3ie6.] 

3.  Pleading  ^=>166 — Replt — New  Matteb  by  Way  op  Avoidance. 

Where,  In  a  suit  for  specific  performance  of  an  alleged  contract  for 
the  sale  of  corporate  stock,  the  answers  alleged  as  a  defense  that  no 
sCodh:  transfer  tax  had  ever  been  paid  or  canceled  on  account  of  <r  in 
connection  with  the  alleged  agreement  defendants  were  entitled  to  ban 
plaintiff  reply  to  such  defense,  to  the  end  that  they  might  test  by  u> 
appropriate  motion,  the  validity  of  the  dffiTenses,  as  the  defenses  were 
not  frivolous. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Gent  Dl^  8Zl)i-32S; 
Dec  Dig.  «=»166.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Mark  M.  Dittenfass  against  Davis  Horsley,  )ffiam 
Horsley,  Patrick  A.  Powers,  and  others.  From  orders  denying  mo- 
tiom  to  a>mpel  plaintiff  to  reply  to  new  matter  set  up  in  tiie  answen. 
the  defendants  named  appeal.  Reversed,  and  motI<»i  granted. 
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Argued  before  CLARKE,  P.  J.,  and  McIAUGHUN,  LAUGH- 
UN,  SCOTT,  and  PAGE.  JJ. 

Samuel  F.  Moran,  of  New  York  City,  for  appellants. 
F.  Wright  Moxl^,  of  New  York  City,  for  respondent. 

McLaughlin,  J.  This  action  was  brought  to  procure  a  Judg- 
ment decreeing  tiie  specific  performance  of  an  allqjed  <x>ntract  fen* 
the  sale  and  ddiveiy  of  certain  shares  of  the  capital  stock  of  the  Uni- 
versal Film  Manufacturing  Company.  The  contract  is  alleged  to  have 
been  entered  into  between  the  defendant  William  Horsley  and  one 
Louis  J.  Selznick,  plaintiff's  assignor,  and  the  defendants  Powers  and 
David  Horsley  are  alleged  to  have  purchased  the  stock  subsequent 
to  the  execution  of  the  contract  referred  to — copy  of  which  is  an- 
nexed to  and  made  a  part  of  the  complaint  Powers  interposed  a  sep- 
arate answer,  in  which  he  alleged,  among  other  thin^,  as  a,  fourth 
defense : 

"Tliat  no  stock  txansfer  tax  was  ever  paid  and  no  stock  transfer  tax  can- 
celed on  acconnt  of  or  In  connection  wltli  any  alleged  agreement  between 
defendant  WtUlam  Horsley  and  said  Loals  J.  Selznick  for  tbe  sale  or  pur- 
chase of  tbe  sbares  of  cai^tal  stock  of  tbe  Universal  TOm.  Mann&cturlng 
Oompany  mentioned  In  tbe  amended  complaint  herein.*' 

The  defendants  Horsley  interposed  an  answer,  in  which  they  al- 
leged as  a  seventh  defense  substantially  the  same  facts  set  forth  in 
the  fourth  defense  of  the  defendant  Powers.  Motions  were  made  by 
Powers  and  the  Horsleys  to  compel  the  plaintiff  to  reply  to  such 
defenses  set  up  in  their  respective  answers.  Each  motion  was  denied, 
and  the  appeal  is  from  such  orders.  Hie  appeals  were  argued  to- 
gether, and,  since  they  involve  a  determinaticm  of  the  same  question, 
they  may  properly  be  considered  together. 

[1,2]  The  Code  of  Civil  Procedure  (section  516)  authorizes  the 
court,  in  its  discretion,  to  compel  a  reply  to  new  matter  contained  in 
an  answer  and  therein  set  up  as  a  defense  by  way  of  avoidance.  This 
discretim,  as  a  general  rule,  is  freely  exercised  when  the  court  can 
see  that  tiiie  new  matter,  if  true,  is  of  sudi  a  character  as  may  possiMy 
avoid  stuprise  at,  entirely  prevent,  or  shorten  the  trial.  Schweitzer 
V.  Hambwg-American  Line,  149  App.  Div.  900,  134  N.  Y.  Supp.  812; 
Guinzburg  v.  Joseph,  141  App.  Div.  472,  126  N,  Y.  Supp.  324;  Sea- 
ton  V.  Garrison,  116  App.  Div.  301,  101  N.  Y.  Supp.  526.  The  grant- 
ing or  denial  of  a  motion  requiring  a  reply  does  not  indicate  an  opin- 
ion on  the  part  of  the  court  that  the  pleading  is  either  good  or  bad. 
Humboldt  Exploration  Co.  v.  Fritsch,  150  App.  Div.  90,  134  N.  Y. 
Supp.  747.  Obviously,  if  the  matter  pleaded,  upon  inspection,  shows 
that  it  is  insufficient  as  a  defense  by  way  of  avoidance,  then  a  reply 
will  not  be  ordered.  Voisin  v.  Mitchell  (Sup.)  96  N.  Y.  Supp.  386. 

[3]  The  defenses  here  pleaded,  to  which  the  plaintiff  is  a^ced  to 
reply,  clearly  are  not  frivolous.  Wyllys  Co.  v.  Nixon,  165  App.  Div. 
373,  150  N.  Y,  Supp.  944;  Sheridan  v.  Tucker,  145  App.  Div.  145. 
129  N.  Y.  Supp.  18;  Phillips  v.  Grossman,  76  Misc.  Rep.  497,  135 
N,  Y.  Supp.  567.   Not  being  frivolous,  I  think  the  defendants  were 
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entitled  to  have  the  plaintiff  reply,  to  the  end  that  they  might  test 
by  an  appropriate  motion  the  validity  of  such  defenses. 

Each  order  appealed  from,  therefore,  is  reversed,  with  $10  costs 
and  disbursements*  and  each  motion  granted,  with  $10  costs.  All 
concur. 


(SujHreme  Court,  Apellate  Division,  first  Department  March  8,  1916L) 

1.  Plcadiko  4=9204 — DiaiuBBEB  TO  Derinbes  Whxoh  Irolusb  Dinuis. 

A  demurrer  to  a  separate  defense  does  not  Ue.  where  there  Is  Included 
In  the  defease  a  denial  of  a  material  alle^tlon  of  the  complaint;  though 
the  other  matters  pleaded  do  not  craistltate  a  defense. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  H  486-490; 
Dec.  Dig.  «s>2M.] 

2.  Plbaping  «»862^AN8WEa— Defenses— Stbikiko  Out  Dsnuu. 

If  plaintiff  is  aggrieved  by  denials  in  a  defense,  they  may  be  stricken 
out  on  motion. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Gent  Dig.  H  1147-1155; 
Dec.  Dig.  «»862.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Caroline  Truax  against  Louis  F.  Rothschild  and  another. 
From  an  order  sustaining  a  demurrer  to  a  separate  defense,  defend- 
ants appeal.  Reversed,  and  demurrer  overruled. 

Argued  before  CtARKE,  P.  J.,  and  McLAUGHUN,  LAUGH- 
UN,  SCOTT,  and  PAGE,  JJ. 

Harry  R.  K<^,  of  New  York  Oily,  for  appellants. 
Louis  Jersawitz,  of  New  York  City,  for  respondent 

McLaughlin,  J.  This  action  was  brought  to  recover  damages 
claimed  to  have  been  sustained  1^  plaintiff  for  alleged  false  and  fraud- 
ulent statements  made  to  her  the  defendants,  and  on  which  she 
relied  in  purchasing  certain  shares  of  stock  of  the  M.  Rumely  Com- 
pany. The  answer  denied  the  material  allegations  of  the  complaint 
upon  which  a  recovery  was  predicated.  It  then  set  up  certain  facts 
as  a  separate  defense,  in  which  are  incorporated  denials  contained 
in  the  firet  defense,  lliese  denials  put  in  issue  substantially  all  of  the 
facts  upon  which  the  plaintiff  claims  she  is  entitled  to  recover.  De- 
fendants also  set  up  a  cotmterclaim.  After  issue  had  been  thus  joined, 
the  plaintiff  demurred  to  the  separate  defense  and  also  to  the  counter- 
claim, upon  the  ground  that  the  separate  defense  is  insufficient  upon 
the  face  thereof  and  that  the  counterclaim  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  demurrer  was  brought  on 
as  a  contested  motion,  and  so  much  of  it  as  related  to  the  counter- 
claim was  overruled,  and  that  part  as  to  a  separate  defense  sustained. 
Defendants  appeal  from  so  much  of  the  order  as  sustained  the  de- 
murrer to  the  separate  defense. 

[1,  2]  The  rule  is  well  settled  that  a  demurrer  to  a  separate  de* 
fense  does  not  lie  where  there  is  included  in  that  defense  a  denial  of 
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a  material  alle^^tion  of  the  complaint.  VgglA  v.  Brokaw,  77  App.  Div. 
310,  79  N.  Y.  Supp.  244;  Holmes  v.  Northern  P^fic  Ry.  Co.,  65 
App.  Div.  49,  72  N.  Y.  Supp.  476;  McAvoy  v.  Press  Pub.  Co.,  164 
App.  Div.  355,  149  N.  Y.  Supp.  665.  If  the  plaintiff  is  aggrieved  by 
the  denials  set  out  in  the  defense  demurred  to,  then  the  same  may  be 
stricken  out  on  motion.  Haffen  v.  Tribune  Association,  126  App.  Div. 
675,  111  N.  Y.  Supp.  225;  Stieffel  v.  ToUiurst,  55  App.  Div.  532,  67 
N.  Y.  Supp.  274.  But  so  long  as  they  remain  a  demurrer  will  not  lie, 
even  though  the  other  matters  pleaded  do  not  constitute  a  defense. 
Ug|^a  V.  Brokaw,  supra ;  Holmes  v.  Northern  Pacific  Ry.  Co.,  supra. 

The  order,  so  far  as  appealed  from,  therefore,  without  considering  or 
passing  upon  the  question  of  whether  or  not  the  affirmative  matter 
set  forth  in  the  separate  defense  constitutes  a  defense  to  the  cause 
of  action  alleged  in  the  complaint,  is  reversed,  with  $10  costs  and 
disbursements,  and  the  demurrer  overruled,  with  $10  costs,  with  leave 
to  the  plaintiff  to  witiidraw  the  demurrer  on  payment  of  said  costs. 
All  concur. 


BAKQUE  FRANCO-AMEBIGAINB  T.  BERQSTROM  et  aL 
^apreme  Gonrt,  Appellate  Division,  First  Department   Mardi  8,  1916.) 

1,  EviDENCB  «=»444 — Pabol  Evidencb  to  Vabt  Wbitinq. 

Defendants  purchased  bank  stoclc  from  a  bank,  and  accepted  and  de- 
livered drafts  in  part  payment  The  parties  co-operated  In  preparing 
letters  as  a  part  of  the  transaction,  stating  the  terms  of  the  sale,  bnt 
not  stating  or  suggesting  that  the  drafts  vere  delivered  up<m  any  condi- 
tion. Eeld,  that  oral  evidence  that  It  was  agreed  that  th^  were  not 
to  become  complete  and  effective  obligations,  unless  the  bank  sold  certain 
bonds  for  defendants,  was  inadmissible,  since,  while  It  is  admissible  to 
prove  a  condlticmal  delivery  of  notes  and  drafts,  for  the  purpose  of 
showing  that  they  never  became  complete  obligations,  when  the  parties 
have  reduced  to  writing,  in  documents  separate  from  the  notes  or  drafts, 
the  conditions  under  which  the  notes  or  drafts  are  delivered,  they  may  not 
vary  the  terms  of  socb  writings  try  showing  alleged  oral  agreements  con- 
tradicting them. 

[Bd.  Note.--For  other  cases,  we  Evidence,  Cient  Dig.  H  1829-ldM, 
2040;  Dec.  Dig.  «=s>444.] 

2.  Bzujs  AND  Notes  «=»517 — Actions — Stjfficiknct  of  Bvidknci:. 

In  an  action  on  drafts  accepted  and  delivered  aa  part  payment  for 
corporate  stock,  evidence  held  not  to  show  an  agreement  that  they  should 
not  become  complete  obligations,  unless  the  holder  sold  certain  bonds 
for  the  acceptors. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  SS  1807- 
1815;  Dec.  Dig.  ^517.] 

S.  Bills  and  Notes  <&='343 — Bona  Fidb  Holdebs — Notice. 

Defendants  accepted  and  delivered  drafts  In  part  payment  for  stock  in 
a  bank,  and  the  drafts  were  negotiated  to  plaintiff.  Defendants  claimed 
that  it  was  orally  agreed  that  they  were  not  to  be  comidete  .  obligatl(»U9 
unless  the  drawee  sold  certain  brads  for  defendants,  and  that  before 
dellvexy  thereof  plaliitlfl*B  manager  was  told  that  the  acceptance  was  not 
to  be  complete  until  these  bonds  were  sold,  but  no  such  condition  was 
contained  in  letters  evidencing  the  contract  between  the  parties.  Held, 
that  tile  (dalmed  notice  to  plaintiff  did  not  deprive  it  of  the  standing  of 
an  innocent  holder,  since  such  notice  only  required  Inquiry  by  i^alntlff  of 
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the  drawee  as  to  the  details  of  the  tranaacAm  In  which  the  drafts  wen 
delivered,  and,  had  plaintiff  son^t  this  Infbrmation,  It  would  have  as- 
certained that  the  drafts  wen  free  from  sach  a  oondition  as  was 
claimed  by  defendants. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Motes.  Cent  Dig.  |i  868-806, 
864,  866;  Dec.  Dig.  «»>34SJ 

4.  Bills  and  Nons  »=aeo— Iaitshs— Fm-nro  Blahsb. 

Defendants  purchased  bank  stock,  and  accepted  and  dellTered  drafts 
in  part  payment.  The  contract  was  evidenced  by  a  letter  from  the  bank 
to  defendants,  stating  that  the  drafts  were  to  be  renewed  every  three 
months,  and  to  be  payable  finally  at  latest  term  on  January  10,  1913,  and 
a  letter  from  defendants  to  the  bank,  stating  that  the  date  of  payment 
had  been  left  blank,  to  be  filled  In  by  the  bank  to  snlt  Its  conventence, 
and  that  the  drafts  were  to  be  subject  to  renewals,  however,  so  that  they 
should  become  finally  payable  on  January  10,  1913.  The  bank  filled  in 
the  date  of  maturity  as  January  12,  U13.  SelA,  that  while,  If  a  date 
prior  to  January  10,  1013,  had  been  filled  in,  def^dants  would  have  had 
a  right  to  renewals,  so  that  the  drafts  need  not  be  paid  before  that  date, 
it  was  optional  with  the  bank  not  to  fill  in  an  earlier  date,  and  the 
adding  of  two  days  worked  no  detriment  to  defendants,  and  hence  there 
was  a  substantial  compliance  with  Negotiable  Instruments  Law  (ConsoL 
Laws,  c.  38)  S  33,  providing  that,  when  an  instrument  is  wanting  In  any 
material  particular,  the  person  in  possession  has  prima  fade  authority 
to  fill  up  the  blanks,  that  a  signature  on  a  blank  paper,  delivered  by  the 
person  making  it,  in  order  that  it  may  be  converted  Into  a  negotiable 
instrument,  operates  as  prima  facie  authority  to  fill  It  up,  but  that  it 
must  be  filled  up  strictly  in  accordance  with  the  authority  given. 

(Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent.  Dig.  Si  85-M; 
Dec.  Dig.  ^=960.] 

6.  Bills  and  Notes  «=>37S — Bora  Fids  Holocbs — Defenses  Availablb. 

Even  though  the  blanks  were  not  filled  In  strictly,  an  Innocent  holder  for 
value  was  protected  under  the  express  provisions  ot  the  last  paragraph  at 
Negotiable  Instruments  Law,  1  33. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notw,  Oeat.  Dig.  H  985-082 ; 
Dec.  Dig.  ^378.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Banque  Franco-Americaine  against  Oscar  B.  Berg- 
strom  and  another,  o^rtners  dom^  business  as  Bergstrom  &  Co. 
From  an  order  setting  aside  a  verdict  and  granting  a  new  trial,  de- 
fendants appeal.  Modi5ed,  by  striking  out  provision  for  new  trial, 
and  affirmed  as  modified. 

Argued  before  CLARKE,  P.  T.,  and  SCOTT,  SMITH,  PAGE,  and 
DAVIS,  JJ. 

Oscar  B.  Bergstrom,  of  New  York  City,  for  appellants. 
Martin  A.  Schenck,  of  New  York  City  Qulien  T.  Davies,  of  New 
York  City,  on  the  brief),  for  respondent 

DAVIS,  J.  In  this  case  a  verdict  in  favor  of  tiie  defendant  was  set 
aside  as  against  the  evidence  and  the  weight  of  evidence.  The  action 
was  brought  by  plaintiff  as  the  holder  of  two  drafts,  for  $10,000  each, 
made  by  the  Banque  Alsacienne  of  Paris  to  their  own  order,  and  ac- 
cepted by  the  defendants,  and  allied  to  have  been  delivered  in  part 
payment  of  defendant's  subscription  to  the  coital  stock  of  the  Uanque 
Alsacienne.   The  defense  was  that  the  drafts  had  been  acc^>ted  and 

^ssFor  etbtr  cmw  mm  wna»  topic  A  KET-NUMBER  in  All  K«r-Niiml»ar«il  DlgMU  *  lodtzM 


Digitized  by  Google 


Sup.  Ct.)        BUrQCS  TBAirOO-AMBBlOAnTB  V.  BKSG8TBOM  687 


detivered  with  a  condition  that  the  drafts  were  not  to  become  com- 
plete and  effective  obligations  until  the  performance  of  the  ccmditim^ 
that  the  drafts  had  been  negotiated  in  breach  of  the  condition,  and  that 
the  plaintiff  received  the  drafts  with  knowledge  of  the  fraud. 

The  defendants  claimed  tiiat  the  drafts  were  not  to  become  ctHnpIete 
liabilities  unless  and  until  iht  Banque  Alsacienne  should  sell  $1,000,000 
of  first  mortage  bonds  of  the  San  Antonio  Brewing  Association, 
whidi  were  to  be  placed  in  their  hands  for  that  jmrpose  the  de- 
fendants. The  defendants  claimed  that  this  condition  was  agreed  to 
orally,  that  the  Banque  Alsacienne  through  its  own  fault  failed  to  sell 
the  bonds,  and  for  tiiat  reason  the  ctmdition  on  which  the  drafts  were 
to  become  ocxnplete  obligations  was  never  perfumed;  that  the  Al- 
sacienne Banque  had  fraudulently  n^otiated  the  drafts ;  and  that  the 
plaintiff  had  knowlec^  of  the  alleged  fraud,  and  was  not  an  innocent 
purchaser  for  value.  Before  the  making  of  these  drafts,  and  their 
acceptance  by  defendants,  tiiere  vere  many  conversations  between 
the  defendants  and  the  Banque  Alsacienne.  After  these  conversati<»is 
the  parties  came  together  and  deliberately  agreed  upon  the  form  of 
two  letters,  which  were  to  and  did  accompany  the  making  of  the  drafts 
and  their  acceptance  and  delivery  by  the  defendants. 

The  def  endaiit  Bet^^trom  claims  that  he  was  solicited  by  the  Banque 
Alsacienne  to  make  an  arrangement  with  that  bank  for  the  purpose 
of  floating  American  securities  upcm  the  European  market.  After 
various  c(»ive»ations  referred  to  abov^  Bei^trom  agreed  to  purdiase 
2.000,000  francs  wcMrth  of  shares  of  the  Mnk — conditionally,  as  he 
claims;  imconditionally,  as  claimed  by  plaintiff.  These  preliminary 
n^otiations  resulted  in  the  writing  of  the  following  letters : 


"Hr.  Oscar  Bernard  Bergstrom,  Hotel  Menrlce,  Paris — Dear  Sir:  We 
hereby  to  confirm  yonr  having  purchased  from  as:  Frs.  2,000,000  (two 
mUUons)  shares  of  oar  bank,  25%  paid.  It  has  been  agreed  upon  that  In 
settlement  of  this  purchase  you  hand  as  10  drafts,  $10,000  each,  accepted  by 
yonr  firm,  B«rgBtrom  ft  Ck>.,  New  York;  these  drafts  to  he  renewed  every 
three  montiia,  payiUile  flnaUy  at  latest  term  ca  January  10,  1018.  You  will 
And  Indornd  the  said  drafts  for  your  signature  and  rrtnm.  Please  to  let  us 
know  In  whose  name  the  shares  are  to  be  registered  on  our  books,  whettao: 
In  the  name  of  the  firm,  Bergstrom  ft  Ckn,  or  in  that  of  Heasrs.  Bergstrom  ft 
Taylor,  New  Tortt. 


"Bamue  Alsaeleime  de  Pftilsi  Farts.  Wance— ««itlemen:  Inclosed  we  hand 
yoQ  ten  drafta  tor  ten  thousand  dt^ra  ($10,000)  each,  to  cover  the  first  pay* 
ment  of  twenty-five  per  cent  (25%)  on  our  snbscrlptlfm  to  two  millions  frs. 
of  yonr  eapltal  stock.  The  drafts  are  duly  accepted  by  vn,  and  the  date  of 
payment  left  blank,  to  be  filled  in  by  yon  to  suit  your  convenience.  These 
drafts  are  to  be  subject  to  renewals,  however,  so  that  the  drafts  BhaU  become 
"osUy  payable  Jan  10,  1913.  Exchange  to  be  settled  on  final  payment  of 
drafts  on  a  basis  of  five  hundred  thousand  frs.  (000,000  frs.).  The  stock  cer- 
tificatea  to  be  held  by  yon  duly  Indorsed  as  secority  for  these  drafts. 

"Very  truly,  Bersstnun  ft  Oo.** 

Hiese  letters  were  piit  in  evidence  by  the  plaintiff.  ,  The  defendants 
were  allowed  to  give  oral  evidence  at  the  trial  that  there  was  a  am- 


**AprU  IS,  1912. 


*7onrB  faithfully. 


Banque  Alsadenne  de  Paris 
"[Signed]  Btlenne  Mailer.' 


» 


'April  19,  *12. 
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dition  agreed  to  orally  between  the  parties  that  the  defendants'  subscrip- 
tion to  the  capital  stock  of  the  Banque  Alsacienne  and  the  drafts 
should  qot  become  complete  obligations  until  the  brewery  bonds  had 
been  sold  by  defendants.  This  evidence  was  objected  to  by  the  plain- 
tiff as  tending  to  vary  the  terms  of  the  written  agreement  between  the 
parties,  but  the  court  overruled  the  objection. 

[1,2]  We  think  the  objection  should  have  been  sustained,  inas- 
much as  it  not  only  varied  the  terms  of  the  drafts,  but  it  also  varied 
the  written  agreements  contained  in  the  letters  accompanying  the  de- 
livery of  those  drafts,  showing  the  circumstances  under  which  the 
drafts  were  made,  accepted  and  delivered.  While  it  is  admissible  to 
prqve  a  conditional  delivery  of  notes  and  drafts,  for  the  purpose  of 
showing  that  &ey  never  became  complete  obligations  because  of  the 
nonperformance  of  conditions  precedent,  still,  when  the  parties  them- 
selves reduce  to  writing  in  do<^ments  separate  from  tiie  notes  or  drafts 
the  conditions  under  which  the  notes  or  drafts  are  ddivered,  they  will 
not  be  permitted  to  vary  the  terms  of  those  writings  by  showing  al- 
leged oral  agreements  contradicting  them.  As  stated  above,  before  tiie 
delivery  of  the  drafts  in  question,  the  parties  co-operated  in  preparing 
the  letters  of  April  18  and  19,  1912,  as  a  part  of  the  transaction. 
There  is  nothing  in  these  letters  to  su^st  that  tlie  drafts  were  to 
be  delivered  conditionally.  Certainly,  had  the  parties  intended  to 
make  the  subscription  to  the  stock  and  the  payment  of  the  drafts  de- 
pend upon  the  sale  of  the  brewery  bonds,  that  important  and  vital 
fact  would  have  been  mentioned  in  these  letters.  At  the  trial  the 
learned  justice  presiding  allowed  the  defendants  to  prove  this  wal 
agreement,  but  after  the  verdict  he  was  so  impressed  with  the  written 
proof  negativing  the  claim  of  the  defendants  fliat  he  was  constrained 
to  set  aside  the  verdict  on  the  ground  that  it  was  against  the  evidence 
and  against  the  weight  of  evidence,  especially  on  the  point  pf  a  diver- 
sion of  the  drafts  before  fulfillment  of  the  alleged  condition  upon  which 
they  were  accepted  and  delivered. 

We  think  this  testimony  under  objection  ought  to  have  been  excluded 
altogether,  and  the  verdict  not  only  set  aside,  but  a  verdict  directed 
for  the  plaintiff.  All  the  evidence  shows  that  the  defendants  actually 
purchased  the  stock  and  delivered  the  drafts  in  pajraent  thereof  un- 
conditionally. The  letters  of  April  18th  and  19th  referred  to  the  pur- 
chase of  tiie  stock  of  the  Banque  Alsacienne.  Defendants'  Exhibit 
B,  a  letter  written  by  the  Banque  Alsacienne  to  the  defendants,  states : 

"The  stock  we  sell  to  yon,  consUti  <hC  Bbares  of  our  bonk,  wblch  we  had 
taken  over  from  Mr.  Mayer-Bacum." 

In  the  letter  of  April  16,  1912,  written  by  Bergstrom  to  the  Banque 
Alsacienne,  he  inquires  about  the  shares  and  the  total  capital  stock, 
and  then  inquires : 

"Is  the  stock  we  take  treasufy  sto<^  or  the  stock  of  some  IndlTldaal;  and, 

If  IndlTldualB,  who?" 

In  the  letter  dated  the  16th  of  April,  1912,  written  to  Bergstrom  by 
the  bank,  it  is  stated  that  Bergstrom  is  to  have^the  right  of  nominating 
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two  members  in  the  board  of  directors  of  the  bank.  In  the  letter  of 
April  18,  1912,  the  bank  inquires  as  to  the  name  in  which  the  shares 
are  to  be  registered,  whether  in  the  name  of  Bergstrom  &  Co.  or  the 
name  of  Bergstrom  &  Taylor.  The  evidence  also  shows  that  Bergstrom 
»«rcised  acts  of  ownership  over  the  bank  stock  by  signing  acceptances 
of  transfer  of  die  stock  to  his  firm,  by  giving  MuUer,  the  president  of 
the  Banque  Alsacienne,  a  power  of  attorney  to  vote  the  stock,  and  by 
executing  a  transfer  in  blank  and  leaving  it  with  the  bank  to  be  held 
by  it.  We  think  the  evidence  shows  that  defendants  bought  the  stock 
out  and  out,  gave  the  acceptances  in  payment  thereof,  and  that  the 
acceptances  were  not  given  upon  any  condition  other  than  those  re- 
ferred to  in  the  deliberately  prepared  letters  accompanying  the  sul>- 
scription  to  the  stock  and  the  delivery  of  the  acceptances. 

[3]  The  defendant  also  plaims  tiiat  the  plaintiff,  Franco-American 
Bsuik  of  Paris,  was  not  an  innocent  holder,  and  did  not  receive  the 
drafts  for  value  and  in  good  faith.  It  appears  that  the  drafts  were 
indorsed  by  the  Banque  Alsacienne  and  by  its  president,  MuUer,  and 
that  they  were  then  delivered  to  Brunner,  who  indorsed  and  parted 
with  them  to  the  plaintiff  for  value.  The  particular  fact  upon 
which  defendants  claim  that  the  plaintiff  is  not  a  holder  in  good  faith 
is  that,  before  the  delivery  of  the  drafts  to  the  Banque  Alsacienne, 
Bei^^trom  met  Brunner,  who  was  the  mani^r  of  tiie  plaintiff  bank, 
and  told  him  in  effect  that  he  was  making  a  purdiase  of  stock  of  the 
Banque  Alsatienne,  and  was  going  to  give  acceptances  in  payment,  but 
tiiat  the  acceptances  were  not  to  be  complete  obligations  until  the  bonds 
of  the  Texas  Brewery  Company  had  been  sold  by  the  Banque  Al- 
sacienne.  Brunner  denies  this  conversation. 

We  think,  even  if  this  information  was  conveyed  to  Brunner,  it 
would  not  necessarily  affect  the  good  faith  of  the  plaintiff  bank  or  of 
Brunner.  As  the  respondent  well  contends,  the  most  that  it  would 
require  of  Brunner  to  do  wotrid  be  an  inquiry  of  the  Banque  Alsacienne 
as  to  the  details  of  the  transaction  in  which  the  drafts  were  delivered. 
Had  Brunner  sought  this  information,  he  would  have  ascertained  the 
nature  of  the  transaction  as  set  forth  in  the  drafts  and  the  letters  ac- 
companying their  delivery,  and  he  wouJd  have  learned,  not  that  the 
drafts  were  unavailable  for  negotiation  because  of  the  nonperformance 
of  a  condition  precedent,  but  that  they  were  free  from  any  such  con- 
dition as  claimed  by  defendants.  Under  these  circumstances  we  think 
the  plaintiff  is  a  holder  in  good  faith  and  for  value. 

[4,  6]  The  defendants  also  claim  that  the  Banque  Alsadenne  failed 
to  observe  the  agreements  upon  which  the  acceptances  were  made 
and  delivered,  by  failing  to  comply  strictly  with  the  provision  in  the 
letters  as  to  the  filling  in  of  the  space  left  blank  for  the  due  date  of 
the  drafts.  Bergstrom  was  to  deliver  ten  drafts,  for  $10,CXX)«ach,  ac- 
cepted by  his  firm.  The  drafts  were  to  be  renewed  every  three  months, 
but  payable  finally  at  latest  term  on  January  10,  1913.  Such  was  the 
statement  contained  in  the  bank's  letter  to  Bergstrom  under  date  of 
April  18,  1912.  In  answer  to  this  letter  Bergstrom  wrote  the  letter 
oi  April  19th,  inclosing  drafts  and  stating  as  follows: 
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"The  drafts  are  duly  accepted  by  us,  and  the  date  of  payment  left  blanks  to 
be  filled  In  by  you  to  suit  your  eooyenlenoe.  These  drafts  are  to  be  subject 
to  renewals,  however,  so  that  the  drafts  shall  become  finally  payable  Jan. 
10, 1913." 

The  bank  filled  in  the  12th  of  January,  1913,  as  the  due  date — two 
days  later  than  the  date  mentioned  in  Bergstrom's  letter  of  April  19th. 
Defendants  complain  that  the  terms  of  the  agreement  required  that  a 
date  should  be  filled  in  prior  to  the  due  date  of  the  note,  so  as  to  allow 
renewals.  We  do  not  interpret  these  letters  that  way.  The  purpose 
of  both  parties  was  to  have  these  drafts  paid  not  before  January  10, 
1913.  It  was  optional  with  the  Banque  Alsacienne  to  fill  in  a  date  prior 
to  the  due  date ;  but,  if  it  did  so,  Bergstrom  was  to  have  the  right  of 
renewal,  so  that  the  drafts  need  not  be  paid  before  January  10,  1913. 
The  adding  of  two  days,  making  the  due  date  the  12th  of  January,  . 
instead  of  the  10th,  certainly  did  not  work  to  the  detriment  of  Bei^- 
strom.  Under  the  circumstances,  I  think  there  was  no  violation  of 
the  agreement  by  the  Banque  Alsacienne  as  to  the  filling  in  of  the  blank, 
and  that  there  was  a  substantial  compliance  vrith  section  33  of  the 
Negotiable  Instrumoits  Law.  But,  even  if  the  blanks  were  not  filled 
in  strictly,  the  plaintiff  as  an  innocent  holder  for  value  would  be  pro- 
tected against  that  omission  under  the  last  paragraph  of  section  33 
of  the  Negotiable  Instrtttnents  Law,  which  provides  that  such  a  holder 
may  enforce  the  draft  as  if  it  had  been  filled  up  strictly. 

The  two  drafts  in  question  are  signed  by  the  president  of  the  Banque 
Alsacienne  and  another  person,  whose  signature  is  illegible,  and  they 
are  properly  indorsed  by  the  iKink ;  but  through  an  obvious  error  in 
printing  the  case  on  appeal  the  illegible  signatures  are  omitted  from 
the  face  and  indorsement  of  the  draft,  and  the  signature  of  MuUer  as 
president  is  omitted  from  the  indorsement.  The  court's  attention  was 
drawn  to  this  c»nission  on  the  argument,  and  the  cuiginal  drafts  sub- 
mitted to  the  court  for  its  consideration. 

The  order  appealed  from  is  modified,  by  striking  out  the  provision 
for  a  new  trial,  and  judgment  may  be  entered  for  the  plaintiff,  with 
costs,  and,  as  so  modified,  the  order  is  affirmed,  with  costs  of 
appeal  to  die  respondent  Settle  order  on  notice.  All  concur. 
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<Snpreme  Oourt,  Aiipellate  ZMvlslon,  Xlrat  Department  Uardi  ^  1910.) 

Appbaz.  and  Erbos  ^»1099 — Subsequent  Apfeal — Law  of  Case. 

A  former  decision  In  an  action  on  a  note,  reversing  and  remanding  a 
Jndgment  for  defendant  on  a  counterclaim  and  ordering  a  new  trial,  was 
the  law  of  the  case  on  a  subsequent  appeal,  where,  notwithstanding 
slMfht  i^ngea  In  the  testlinonyf  It  wa*  In  losal  effect  the  same  aa  on  the 
f  onner  tilaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Oent  Dig.  ||  4870- 
4379 ;  Dec.  Dig.  «»1099.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Ant<»i  Peterson  s^inst  Henry  Alton,  impleaded  witih 
others.  From  a  judgment  entered  upon  a  decision  after  trial,  plain- 
tiff aM>eals.  Reversed,  and  judgment  entered  for  plaintiff. 

See,  also,  162  App.  Div.  21,  147  N.  Y.  Supp.  280. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  SCOTT,  and  PAGE,  JJ. 

Otto  C.  Sommerich,  of  New  York  Ci^,  for  appellant 
W.  H.  K,  Davey,  of  New  York  City,  for  respondents. 

McLaughlin,  J.  This  action  was  brought  to  procure  the  can- 
cellation of  a  promissory  note  made  by  the  plaintiff  and  held  by  the 
defendant  Alton.  The  latter,  in  his  answer  denied  the  material  al- 
legations of  the  complaint,  and  set  up  as  a  counterclaim  the  amount 
due  upon  the  note,  with  interest,  for  which  he  asked  judgment 

Hiere  have  been  two  trials.  The  first  resulted  in  a  dismissal  of 
the  complaint  upon  Ae  merits,  and  awarded  a  judgment  on  the  coun- 
terclaim for  the  amount  demanded.  On  appeal  the  judgment  was 
reversed  and  a  new  trial  ordered.  162  App.  Div.  21,  147  N.  Y. 
Supp.  280.  At  the  second  trial  the  same  restdt  was  reached  and  the 
plaintiff  again  appeals. 

I  think  this  judgment  should  be  reversed.  The  record  is'  substan- 
tially the  same  as  it  was  on  the  former  appeal,  except  that  the  plain- 
tiff, as  interested  parties  sometimes  do,  changed  his  testimony  in  some 
respects  to  meet,  so  far  as  he  could,  the  criticism  placed  Hiereon  in 
the  opinion  delivered  on  the  former  appeal.  But,  notwithstanding 
such  changes,  at  the  conclusion  of  the  trial  the  evidence  was,  in  legal 
effect,  the  same  as  on  the  former  trial. 

It  would  serve  no  useful  purpose  to  set  out  the  facts,  since  they 
were  fully  stated  in  the  previous  opinion.  It  is  sufficient  to  say  that 
the  evidence  clearly  shows  the  plaintiff  never  received  any  consider- 
ation for  the  note ;  that  it  was  delivered  by  him  to  Fowler,  or  Phil- 
lips, or  both  of  them,  for  the  scAg  purpose  of  having  it  discounted 
and  the  proceeds  paid  to  him;  that  Phillips  delivered  the  note  to 
the  respondent  for  the  sole  purpose  of  having  hiih  discount  it  and 
remit  the  proceeds.  The  court  so  found  at  plaintiff's  request,  and 
there  is  an  abundance  of  evidence  to  sustain  the  findings.  It  is 
true  there  are  findings  somewhat  in  conflict  with  these,  but  they  are 
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not  sustained  by  the  evidence.  Alton  did  not  purchase  the  note,  nor 
did  he  advance  any  money  upon  the  strength  of  it.  In  fact,  he  did 
not  conclude  to  accept  the  note  as  his  own  until  a  long  time  after 
it  had  been  delivered  to  him  and  a  demand  made  for  its  return ;  and 
then  he  did  so  only  on  ascertaining  that  Phillips  had  absconded. 

The  judgment  appealed  from  is  therefore  reversed,  with  costs,  and 
judgment  given  in  favor  of  the  plaintiff  for  the  relief  demanded  in 
the  complaint.  Order  to  be  settled  on  notice,  at  which  time  the  find- 
ings to  be  reversed  and  the  new  findings  to  be  made  will  be  passed 
upon.  All  concur. 


(Snpreme  Omut,  ApDeUsta  Division,  First  D^itmenb  March  8,  1S16.) 

1.  Landlord  and  Tenant  «=9l69 — Coitdition  of  Pbksqbks — ^Actxoit — Plead- 

INQ — PaooF  of  Injtiet. 

Under  the  complaint  In  a  wife's  suit,  allegtng  that  the  bursting  of  a 
pipe  in  their  apartment  leased  from  d^raidant  allowed  a  large  quantity 
of  water  to  escape  and  flood  the  apartment,  causing  plaster  upon  the 
celling  to  fall,  rendering  the  apartment  damp,  cold,  and  dangerous  to 
the  health  of  the  occupants,  Including  plaintiff,  and  in  the  husband's 
suit  for  loss  of  the  wife's  services,  alleging  the  same  matters,  proof  that 
the  plaster  In  falling  struck  and  injured  the  wife  was  beyond  the  scope 
of  the  complaints,  and,  though  QKClfled  In  the  Mils  of  particulars,  was 
not  Juetifled  by  them. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  H 
644r-64d,  664rW,  681-684 ;  Dec.  Dig.  «s»16a] 

2.  Landlord  aud  ItatAHT  ^s»lffii— CoiroiTioir  ov  PBSasBtt—LANDirfttD's 

DUTT. 

A  landlord  Is  required  to  use  reasonable  care  to  keep  the  leased  prem- 
ises In  a  safe  condition  for  his  tenants. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  ^^enant.  Cent  Dig,  i  629 ; 
Dec.  Dig.  ^162.] 

8.  Landlobd  and  Tenant  «=»189 — Condition  of  Pkemibes — Gtidenox. 

In  separate  suits  by  defendant's  tenant  for  the  loss  of  a  wife's  serrlces, 
and  by  the  wife  for  Injnrles  sustained  by  her,  evidence  held  not  to  Indicate 
to  defmdant  that  the  pipe  whi<^  burst  and  flooded  the  apartment  was 
not  snffldo^  protected  between  the  celling  and  the  root  to  prevent 
freezing. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cmt  Dig.  H  644' 
646,  664-667,  681-684;  Dee.  Dig.  «=s»169.] 
4  Z/ahdlobd  aitd  TmsAxn  <|s»164— CoivDmoir  or  Fbsuises— AooxDinr. 

'Without  sudi  noUee,  the  snbMQuent  bursting  of  the  iripe  was  an  acci- 
dent, and  the  consequent  injury  was  one  for  whldi  the  landlord  was  not 
responsible. 

[Ed.  Note.— For  other  cases,  see  landlord  and  T^nt,  GenL  Dig.  H 
680-687,  639,  641 ;  Dec.  Dig.  «»164.] 
Dowllng,  J.,  dissenting  in  part. 

Appeals  from  Trial  Term,  New  York  County. 

Actions  by  Mary  Queeney  and  by  John  Queeney  against  George 
Willi,  Jr.  From  two  judgments,  one  recovered  in  behalf  of  plaintiff 
Mary  Queeney  for  injuries  sustained  by  her  while  a  tenant  in  one 
of  the  defoidant's  apartment  houses,  and  the  other  by  plaintiff  John 
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Queeney,  her  husband,  for  loss  of  her  services,  in  which  the  right  of 
recovery  depended  upon  the  same  facts,  defendant  appeals.  Reversed, 
and  complaints  dismissed. 

Argued  before  CLARKE.  P.  J.,  and  McLAUGHLIN,  DOWUNG, 
SMITH,  and  DAVIS,  JJ. 

Stephen  P.  Anderton,  of  New  York  City,  for  appellant 
Herbert  C.  Smyth,  of  New  York  City,  for  respondents. 

SMITH,  J.  Upon  the  13th  day  of  February,  1914,  a  water  pipe  in 
the  ceiling  above  tiie  plaintiff's  apartment  froze  and  burst.  This  caused 
the  plaster  to  fall  and  a  large  amount  of  water  to  come  into  the  apart- 
ment. The  plaintiff  Mary  Queeney  has  recovered  a  verdict  of  $3,000 
for  injuries  received,  both  by  being  struck  by  the  plaster  which  fell, 
and  also  from  sickness  and  ill  health  caused  hy  the  dampness  of  the 
apartment 

The  judgment  is  challenged  upon  two  grounds :  First,  it  is  claimed 
that  the  complaint  did  not  authorize  a  recovery  for  physical  injuries 
caused  by  the  falling  of  the  plaster ;  second,  it  is  claimed  that  the  de- 
fendant was  not  negligent,  as  he  was  without  notice  of  any  condi- 
tion which  might  cause  the  freezing  of  the  pipes  above  the  plaintiffs 
apartment  and  consequent  injury.  In  my  judgment,  the  challenge 
is  good  upon  both  grounds. 

[1]  It  seems  clear  in  both  actions  that  at  the  time  the  complaint 
was  drawn  it  was  not  in  the  mind  of  the  pleader  to  recover  for  any 
personal  injuries  sustained  b^  the  falling  of  the  plaster.  The  allega- 
tion in  the  John  Queeney  suit  is  to  the  effect  that.  &e  bursting  of  the 
pipe— 

"allowed  a  large  quantity  of  water  to  escape  and  enter  the  apartment  occupied 
by  the  plaintiff  and  his  said  wife,  Mary  Queeney,  and  to  flood  the  same,  and 
to  cause  the  plaster  upon  the  ceilings  to  fall,  and  thereby  rendered  the  said 
apartment  damp,  wet,  cold,  and  dangerous  to  the  health  of  persona  occupying 
the  same,  InelocUng  tb»  said  Maiy  Queeney,  plaintUTa  sold  wife.** 

In  the  suit  by  Maiy  Queeney  the  all^tion  is  that  the  bursting  of 

said  pipe — 

"allowed  a  large  quantity  of  water  to  escape  and  enter  the  apartment  occupied 
by  the  platntUC  and  her  husband,  and  to  flood  the  same,  and  cause  the  plaster 
upon  the  ceilings  to  fall,  and  thereby  rendered  the  said  apartment  damp,  wet 
cold,  and  dangerous  to  the  health  of  persons  occupying  the  aame,  Including 
this  plalntUC.** 

It  would  seem  from  these  allegations  that  the  defendant  was  called 
upon  to  defend  an  action  for  damages  for  injuries  caused  by  the 
dampness  which  was  the  result  of  the  bursting  of  the  pipes,  those  in- 
juries includii^,  among  other  things,  the  miscarriage  of  Uie  wile.  To 
allow  proof,  therefore,  that  the  plaster  in  falling  struck  the  plaintiff, 
thereby  causii^  physical  injuries,  was  beyond  the  scope  of  the  com- 
plaint, and,  although  specified  in  the  bill  of  particulars,  was  not  justi- 
fied by  the  pleading,  and  was,  I  think,  error  requiring  a  reversal  of 
this  judgment  • 

[2,8]  But  the  plaintiffs'  difficulty  is,  in  my  judgment,  more  sub- 
stantial.   The  defendant's  duty  was  to  use  reasonable  care  to  keep 
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diese  premises  in  a  safe  ccmdition  for  his  tenants.  The  plaintiffs  oc- 
cupied the  upper  apartment.  The  water  was  furnished  to  that  apart- 
ment from  a  tank  which  was  above  the  roof.  The  pipe  running  from 
the  tank  to  the  roof  was  protected  by  a  box  in  which  manure  was 
pack«d.  The  pipe  underneath  the  root  and  above  the  ceiling  was  not 
protected.  The  evidence  of  the  plaintiffs  is  to  the  effect  that  due  care 
required  the  protection  of  this  pipe  from  freezing.  But  the  house  was 
not  constructed  by  the  defendant.  He  had  purchased  it  three  years 
before  the  accident,  and  had  had  no  difficulty  from  the  freezing  of 
this  pipe,  and  no  notice  is  shown  to  him  that  said  pipe  was  not  cov- 
ered or  adequately  protected  from  freezing,  even  if  we  assume  that 
such  was  the  proper  care  to  be  taken  of  such  pipes.  The  plaintiffs 
swear  that  the  ceiling  and  the  walls  were  to  an  extent  damp  for  two 
weeks  before  this  accident,  and  it  is  suggested  that  this  was  proof  of 
the  sweating  of  the  pipes,  which  would  indicate  to  the  defendant  or 
his  servants  that  the  pipes  were  not  covered.  It  is  claimed  that  both 
the  defendant  and  the  defendant's  servant  had  notice  of  this  continued 
damimess  for  two  weeks  or  more.  It  cannot  reasonably  be  said,  how- 
ever, that  dampness  of  the  plaster  upon  the  ceiling  or  the  side  walls 
would  indicate  any  sweating  of  pipes  above  the  ceiling.  This  infer- 
ence is  too  remote  upon  which  to  charge  the  defendant  with  legal  Ka- 
bility  for  the  subsequent  bursting  of  the  pipe.  Furthermore,  this 
dampness  could  not  have  come  from  anything  at  all  serious;  other- 
wise, within  the  two  weeks'  time  the  plaster  would  have  become  so 
wet  as  to  have  fallen  by  reason  thereof.  The  defendant  and  the  de- 
fendant's servant  deny  absolutely  that  there  was  any  notice  that  the 
ceiling  or  the  walls  had  been  wet  at  all. 

[4]  Assuming,  however,  that  this  was  a  question  of  fact  for  the 
jury  upon  the  plaintiffs'  testimony,  there  is  nothing  to  indicate  to  the  de- 
fendant that  this  pipe  was  not  protected  sufficiently  between  the  ceiling 
and  the  roof  to  prevent  freezing.  Without  such  notice  the  subsequent 
bursting  of  the  pipe  was  an  accident,  and  the  consequent  injury  was 
one  for  which  the  defendant  is  not  responsible. 

I  am  of  opinion,  therefore,  that  the  judgment  should  be  reversed, 
with  costs,  in  both  cases,  and  the  complaint  dismissed,  with  costs. 

The  finding  of  fact  that  the  defendant  was  guilty  of  negligence  is 
reversed.    Order  filed. 

CLARKE,  P.  J.,  and  McLAUGHLIN  and  DAVIS,  JJ.,  concur. 

DOWLING,  J.  I  dissent  from  the  dismissal  of  the  complaints 
herein,  and  from  the  reversal  of  the  finding  that  the  defendant  was 
guilty  of  negligence.  I  believe,  however,  that  the  judgments  appealed 
from  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  ap- 
pellant to  abide  the  event,  on  the  ground  that  reversible  error  was 
committed  in  allowing  proof  of  the  damage  sustained  by  Mary  Queeney 
by  reason  of  the  fall  upon  her  of  part  of  the  ceiling;  such  damage  not 
being  within  the  allegations  of  the  complaints. 
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(Supreme  Oonrt,  Appellate  Dlvlsloii,  First  D^itment.  Marcb  8*  1916.)  ' 
Pabtitebship  «»217 — AciTHoBtrY  or  PABTHU-^Norxs — ^Buaimss  Pabtheb- 

BHXP— PBBBOlfimON. 

While  lo  the  case  of  a  buEdness  partnersUp  It  Is  preanmed  that  a  note 
siSQed  by  a  membn  of  the  firm  In  the  firm  name  was  made  In  the  partner-' 
Bhip  basbiess,  this  ma;  be  rebutted  by  showing  that  the  partnership  was' 
not  such  a  one  as  called  for  the  borrowing  of  money,  or  that  the  money 
borrowed  was  for  another  purpose  than  that  of  the  partnership  to  the 
knowledge  of  the  lender. 

[Bd.  Note.— For  other  cases,  see  Partnership,  Gent  Dig.  |S  41d-42S; 
Dea  Dig.  «a»217J 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Christopher  L.  Williams,  receiver  of  the  First  National 
Bank  of  Bayonne,  against  Adolph  £.  Wuppermann,  impleaded  with 
Alfred  J.  Moisant  and  Drurie  S.  Sanford,  on  notes  and  drafts  claimed 
by  plaintiff  to  have  been  made  or  indorsed  by  defendants,  composing 
the  firm  of  A.  E.  Wuppermann  &  Co.,  and  discounted  by  said  bank. 
From  a  judgment  for  plaintiff  for  $22,673.78,  and  an  order  denying 
a  motion  for  new  trial,  defendants  Moisant  and  Sanford  appeal.  Re- 
versed, and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHUN,  DOWUNG, 
SMITH,  and  DAVIS,  JJ. 

W.  K.  Van  Meter,  of  New  York  City,  for  appellant  Moisant. 
Hampton  D.  Ewing,  of  New  York  City,  for  appellant  Sanford. 
Stuart  G.  Gibboney,  of  New  York  City,  for  respondent. 

SMITH,  J.  This  case  is  defended  by  Moisant  and  Sanford  upon 
the  ground  lliat  the  notes  upon  which  th^  have  been  held  liable  were 
not  made  in  the  business  of  the  copartnership,  to  the  knowledge  of 
the  bank  of  which  the  plaintiff  is  receiver.  These  defendants  also  de- 
fended upon  the  ground  that  they  were  at  no  time  members  of  the 
copartnership  of  A.  E.  Wuppermann  &  Co.,  who  were  the  signers  of 
some  of  the  notes  and  the  indorsers  of  others  upon  which  this  lia- 
bility has  been  predicated.  Upon  that  question  the  court  properly 
found  a  cc^artner^ip  to  exist.  Hie  court,  however,  refused  to  allow 
the  defendants  to  show  the  nature  of  that  copartnership,  and  to  ^qw 
tiiat  the  fimds  advanced  by  the  Bayonne  Bank  upon  the  notes  of  iJie 
partnership  were  not  used  for  any  of  the  purposes  of  the  partnership, 
but  were  used,  in  part  at  least,  in  a  matter  foreign  to  the  business  of 
the  partnership,  and  in  which  the  president  of  Ihe  bank  himself  was 
interested. 

In  a  business  -partnership  it  is  presumed  tiiat  a  note  signed  by  a 
member  of  the  firm  in  the  firm  name  was  made  in  the  partnership  busi- 
ness. ,  This  presumption  may  be  rebutted,  however,  by  showing  that 
the  partnership  was  not  such,  a  partnership  as  called  for  the  borrow- 
ing of  money,  or  it  may  be  rebutted  by  showing  that  the  moneys  bor- 
rowed were  for  another  purpose  than  that  of  the  partnership  to  the 
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knowledge  of  the  bank  loaning  the  same.  Any  other  rule  of  law  would 
enaUe  one  member  of  a  partnership  to  subject  &e  other  members 
thereof  to  large  liabilities  for  moneys  borrowed,  even  to  a  corporation 
which  had  knowledge  of  the  fact  that  the  moneys  were  not  borrowed 
in  good  faith  for  the  purposes  of  the  partnership. 

Evidence  as  to  the  nature  of  this  partnership  and  the  purposes  for 
which  the  money  was  borrowed,  and  the  knowledge  of  tihe  president 
of  the  Bayonne  Bank,  was  sought  to  be  brought  out  by  a  cross-exam- 
ination of  the  witness  Wuppermann,  who  was  a  member  of  the  firm. 
The  questions  asked  hy  which  it  was  sought  to  prove  these  facts  were 
not  as  direct  and  to  me  point  as  to  best  indicate  the  purpose  of  the 
examination ;  but  they  were  sufficient,  I  think,  to  indicate  to  the  court 
the  general  purpose  which  the  defendants*  counsel  had  in  mind  to 
show  that  the  moneys  were  not  borrowed  for  the  purposes  of  the  part- 
nership to  the  knowledge  of  the  president  of  the  trank.  They  were 
sufficient,  especially  in  view  of  the  ruling  of  the  court  prior  to  the 
asking  of  such  questions,  to  the  effect  that  it  held  a  general  partner- 
ship to  exist,  and  that  it  would  not  permit  in  an  action  brought  by 
the  bank  or  the  receiver  of  the  bank  upon  n^;otiable  instrumrats,  to 
go  into  the  intimate  relations  between  the  partners.  It  is  not  neces- 
sary here  to  designate  each  question  and  discuss  its  relevancy  to  the 
purpose  for  which  the  question  might  legally  be  asked.  The  exclu- 
sion of  the  evidence  sought  to  be  introduced,  to  which  exception  was 
duly  taken,  constituted  material  error  as  against  the  defendants. 

The  judgment  and  order  appealed  from  should  therefore  be  reversed, 
and  a  new  trial  granted,  with  costs  to  appellants  to  abide  the  event. 
All  concur. 


In  re  OATES*  WILL. 
(Supreme  Court.  App^ate  DlTiedw,  Second  Department  TebniaT7  28, 19160 

"WiTNEsaEa  <@=>379 — Impeachment— Contbadictobt  Statements. 

Where  a  subscribing  witness  to  a  will,  on  tlie  trial  of  the  Issue  ot  tes- 
tamentary ce^iaclty,  gave  Us  opinion  that  the  testatrix  was  of  sound 
mind,  and  denied  that,  In  the  presence  of  a  specified  person  at  a  given 
time  and  place,  he  had  expressed  a  contrary  opinion,  the  exclusion  of 
the  testimony  of  the  specified  person  that  he  had,  at  the  given  time  and 
place,  said  that  the  testatrix  was  of  unsound  mind,  was  error. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  H  120»,  122&-1222, 
1247-12M ;  De&  Dig.  «S=j»3T9.] 

Appeal  from  Surrogate's  Court,  Richmond  County. 

In  the  matter  of  proving  the  last  will  and  testament  of  Mary  Oates 
as  a  will  of  real  and  personal  prc^erty.  From  a  decree  admitting  ttie 
will  to  probate,  John  T.  Oates  appeals.  Reversed,  and  new  trid  or- 
dered. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON, 
MILLS,  and  PUTNAM,  JJ. 

Richard  J.  Donovan,  of  New  York  City  (Herbert  D.  Cohen,  of  New- 
York  City,  on  the  brief),  for  appellant. 
John  G.  Clark,  of  Stapleton,  for  respondent. 
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PER  CURIAM.  A  subscribing  witness  to  tfie  will,  on  the  trial  of 
the  issue  of  testamentary  capacity,  gave  his  opinion  that  the  testatrix 
was  of  sound  mind.  The  contestant  laid  a  foundation  for  impeach- 
ment by  asking  him  if  at  a  given  time  and  place,  and  in  the  presence 
of  a  specified  person,  he  did  not  express  a  contrary  opinion,  to  which 
inquiry  he  replied  in  Uie  native.  The  contestant  then  called  the 
specified  person  to  prove  that  at  the  time  and  place  named,  and  in  his 
presence,  the  subscribing  witness  said  that  the  testatrix  was  of  un- 
sound mind.  The  learned  trial  court  excluded  this  evidence.  In  do- 
ing so,  it  committed  reversible  error.  Patchin  v.  Astor  Mutual  In- 
surance Co.,  13  N.  Y.  268;  Larkin  v.  Nassau  Electric  R.  R.  Co.,  205 
N.  Y.  267,  98  N.  E.  465 ;  Waterman  v.  Chicago  fit  Alton  R.  Co.,  82 
Wis.  613,  629,  52  N.  W.  247,  1136;  Sanderson  v.  Nashua,  44  N.  H. 
492,  494;  Greenleaf  on  Evidence  (15th  Ed.)  vol.  1,  §  449,  p.  596. 

Decree  of  the  Surrc^te's  Court  of  Richmond  County  reversed,  and 
a  new  trial  ordered ;  costs  to  abide  the  event. 


(Sopreme  Ooort,  Appelate  Dlvlston,  First  D^tartment.  March  3,  1916.) 

1,  PUADIBTO  «sal43 — GoTTKTBRCUni — AlTSWBB. 

In  an  action  on  a  note  by  the  transferee  after  maturity,  an  answer  of 
the  defendant  maker,  setting  np  a  note  made  by  plaintiff's  assignor  to 
defendant's  order,  If  established,  constituted  a  good  counterclaim,  though 
It  was  designated  a  set-ofT. 

[Ed.  Note^For  other  cases,  see  Pleading,  Cent.  Dig.  |S  290.  291,  297, 
300;  Dec.  Dig.  «B»i42.] 

2.  Bius  AND  Motes  «=>486— Pleadino  4t=»411 — Cottktebci<aii£ — Desiona- 

TION  IN  PUADINO — WAIVES — laaUIS  AND  PBOOF. 

Where  such  answer  was  treated  as  a  counterclaim  by  the  plaintiff,  who 
replied  thereto,  but  set  np  no  affirmative  defense,  plaintiff  could  not  as- 
sert that  the  answer  was  not  a  counterclaim,  and  could  not  contest  the 
counterclaim  by  showing  that  the  note  set  np  as  a  counterclaim  was  made 
for  the  defendant's  accommodation. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent.  Dig.  1565- 
1574;  Dec.  Dig.  4=»486:  Pleading,  Cent.  Dig.  U  1384,  138&;  Dec  Dig. 
*a»411.1 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Leo  J.  Lehman  against  the  Cores-Martinez  Comf«iny. 
From  a  determination  of  the  Appellate  Term  (155  N.  Y.  Supp.  218), 
reversing  a  judgment  of  the  City  Court,  entered  upon  a  verdict  di- 
rected by  the  court,  and  from  an  order  daxying  a  motion  for  a  new 
trial,  plaintifi  appeals.  Determination  reversed,  and  judgment  of  Ci^ 
Court  affirmed. 


Argued  before  CLARKE,  P.  J.,  and  SCOTT,  DOWLING, 
SMITH,  and  DAVIS,  JJ. 

E.  Walter  Beebe,  of  New  York  City,  for  appellant. 

Sydney  W.  Stem,  of  New  York  City,  for  respondent. 
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DAVIS,  J.  This  action  was  brought  in  the  City  Court  to  recover  a 
balance  of  $644.22  due  on  a  promissory  note  made  by  the  defendant 
to  the  order  of  ,S.  Levy  &  Co.  and  by  the  latter  transferred  to  the 
plaintiff  after  maturity.  In  its  answer  the  defendant  set  up  facts  which 
constituted  a  good  counterclaim  on  a  promissory  note  of  $1,{XX)  made 
by  S.  Levy  &  Co.,  plaintiff's  assignors,  to  the  order  of  the  defendant; 
but  the  defendant  designated  its  facts  as  a  set-off  and  asked  for  the 
dismissal  of  the  complaint 

The  plaintiff  served  a  reply  to  this  answer,  which,  while  containii^ 
denials,  set  up  no  affirmative  defense.  Upon  the  trial,  the  $1,000 
note  set  up  in  the  answer  and  referred  to  therein  as  a  set-off  was  ad- 
mitted in  evidence,  over  the  objection  of  the  plaintiff,  who  contended 
that  facts  constituting  a  counterclaim  must  be  designated  as  such  in 
order  to  be  available  as  a  counterclaim.  Plaintiff  then  sought  to  show 
that  the  note  set  up  as  a  counterclaim  was  made  for  the  acoHnnioda- 
tion  of  the  defendant.  On  this  point  the  trial  court  ruled  against  the 
plaintiff,  on  the  ground  that  no  such  defense  was  pleaded  in  fbt  re- 
ply. Each  party  then  moved  for  a  direction  of  a  verdict,  and  a  ver- 
dict was  directed  for  the  defendant.  Judgment  on  the  merits  was 
entered  in  favor  of  the  defendant  for  $76.48  costs. 

On  appeal  to  the  Appellate  Term  this  judgment  was  reversed  and  a 
new  trial  granted.  The  Appellate  Term  took  the  view  that  the  facts 
relied  upon  as  a  counterclaim  were  not  available  as  such,  because  they 
were  designated  as  a  set-off  and  not  as  a  counterclaim ;  that  therefore 
the  reply  was  unnecessary,  and  the  plaintiff  should  have  been  per- 
mitted to  show  the  accommodation  character  of  the  note  set  tq)  in  the 
answer,  as  if  no  reply  had  been  served. 

[1,  2]  We  think  the  Appellate  Term  erred.  The  facts  pleaded  in 
the  answer,  if  established,  constituted  a  good  counterclaim.  Knicker- 
bocker Trust  Co.  V.  Condon,  147  App.  Div.  871,  133  N.  Y.  Supp.  95, 
affirmed  without  opinion  212  N.  Y.  613,  106  N.  E.  1035;  Cable  Flax 
MUIs  V.  Early,  72  App.  Div.  213,  215,  76  N.  Y.  Supp.  191;  Nelson 
Co.  V.  Silver,  160  App.  Div.  445,  448,  145  N.  Y.  Supp.  124.  They 
were  treated  as  such  by  the  plaintiff,  and  he  replied  to  tiiem.  Al- 
though those  facts  were  referred  to  as  an  offset,  the  plaintiff  was 
left  in  no  doubt  as  to  what  the  pleader  intended.  For  this  reason, 
the  reasoning  in  American  Guild  v.  Damon,  186  N.  Y.  360-364,  78 
N.  E.  1081,  cited  in  the  opinion  of  the  Appellate  Term,  does  not  apply 
here.  In  that  case  it  was  held  that  defendant,  in  the  absence  of  a 
reply,  could  not  preclude  plaintiff  from  contesting  a  counterclaim, 
unless  it  was  distinctly  named  as  a  counterclaim  in  the  answer.  In 
the  case  at  bar  there  was  a  reply,  and  therefore  no  such  strict  rule 
applies;  the  plaintiff  understood  and  treated  the  answer  as  setting 
up  a  counterclaim. 

The  cases  in  which  a  plaintiff  may  contest  a  counterclaim  where  w 
reply  has  been  served  are  those  in  which  the  facts  constituting  the 
counterclaim  are  not  expressly  designated  as  such.  As  was  said  in 
Acer  V.  Hotchkiss,  97  N.  Y.  408: 

"Sncb  a  rule  la  essential  to  protect  a  plaintiff  from  being  misled  by  an  an- 
'  swer,  and  to  prevent  the  snare  of  a  counterclaim  lurking  under  the  cover  of  a 
supposed  defeiiBe,  and  unconsciouslr  admitted  by  a  tailare  to  reply." 
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In  the  case  at  bar  the  plaintiff  was  not  misled.  He  did  reply,  but 
failed  to  set  up  his  defense  to  the  counterclaim. 

The  determination  of  the  Appellate  Term  is  reversed,  with  costs  in 
this  court  and  in  the  Ai^llate  Term,  and  the  judgment  o£  the  Ci^ 
Court  affinned.  All  concur. 


<Sapreme  Court,  Appellate  Division,  ntst  Department   March  8,  1U6.) 

▲ttobnet  ahd  Client  e=»184 — Attobwkt's  Lien — PBionrrY. 

An  attorney  was  retained  to  represent  M.'s  administratrix  npon  an 
accounting  by  tbe  executors  of  A.  under  a  retainer  allowing  him  one-tblrd 
of  any  Interest  of  M.  In  the  estate  of  A.  upon  the  accouDtlng.  Subseiiuent 
to  the  final  decree  L.,  in  an  action  on  a  contract  whereby  M.  and  otbera 
agreed  to  reUnbarge  I/,  for  certain  advances  made  by  him  out  of  tlieir 
Interests  in  ttie  estate  of  A.,' recovered  a  judgment  directing  tbe  execntors 
of  A.  to  pay  the  money  due  H.'s  estate  to  Ii.  on  account  of  his  claim 
under  the  contract  Setd,  that  L-'s  claim  to  tbe  fond  vroB  sntMrdlnate 
to  the  attorney's  lien,  since  L.'s  claim  was  merely  based  on  an  agreement 
by  M.  to  pay  a  debt  out  of  a  particular  fund,  and  was  not  equivalent 
to  an  assignment  of  the  fund,  and  gave  rise  to  no  equitable  lien  thereon, 
and  a  claim  against  a  fund  to  supersede  the  attorney's  lien  most  be  a 
prior  charge  against  the  specific  fund. 

[Ed.  Note.— For  other  cases,  see  Attomejr  and  Client  Cent  Dig.  1  388; 
Dec.  Dig.  «s»184.1 

UcLangblin  and  LaugMln,  13^  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Alexander  S.  Bacon  against  Leo  Schlesinger  and  others. 
Fr(Mu  a  judgment  for  defendants,  entered  on  a  decision  after  a  trial 
at  Special  Term,  plaintiff  appeals.  Reversed,  and  judgment  entered 
for  plaintiff. 

Argued  before  CLARKE.  P.  J.,  and  McLAUGHLIN.  LAUGH- 


Alexander  S.  Bacon,  of  New  York  City,  in  pro.  per. 
Martin  L.  Stover,  of  New  York  City,  for  respondents. 

PAGE,  J.  Hie  plaintiff  was  retained  by  Elizabeth  Schlesinger,  as 
administratrix  of  Mark  Schlefeinger,  her  deceased  husband,  on  Sep- 
tember 9,  1911,  to  represent  her  upon  an  accounting  of  the  executors 
of  the  estate  of  Abraham  Schlesinger  for  the  purpose  of  protecting 
the  rights  of  the  estate  of  her  deceased  husband  therein,  under  a  writ- 
ten retainer  allowing  the  plaintiff  for  his  services  one-third  of  the 
amount  found  due  to  the  estate  of  Mark  Schlesinger  under  the  final  de- 
cree of  the  surrogate  upon  the  said  accounting.  The  said  final  decree 
was  entered  March  25,  1913,  showing  $5,519.35  due  from  the  estate 
of  Abraham  Schlesinger  to  the  estate  of  Mark  Schlesinger.  This  ac- 
tion is  brought  to  enforce  ^e  plaintiffs  lien  upon  the  said  fund  for 
the  amount  of  his  fee,  $1,839.79,  with  interest 

The  defendant  Leo  Schlesinger  asserts  a  claim  to  this  fund  arising 
out  of  a  c(»itract  in  writing  entered  into  between  the  said  Leo  Schle- 
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singer  and  his  four  brothers,  of  whom  the  decedent  Mark  Schlesinger 
was  one,  dated  June  14,  1907,  whereby  the  said  four  brothers  each 
agreed  in  part  as  follows : 

"We  do  bereby  agree  that  out  of  the  Interests  In  tbe  estate  of  Abraham 
Schlesinger,  deceased  *  *  *  In  which  we  are  enUtled  to  certain  shares 
and  interests,  we  will  repay  to  the  said  Leo  Schlesinger  the  proper  amount 
due  to  him  by  said  Philip  Bear  for  advances  heretofore  made,  in  equal 
shares  of  one-quarter  each ;  this  agreement  to  be  binding  upon  us  seTOTally, 
and  not  jointly." 

Leo  Schlesinger  brought  an  action  against  Elizabeth  Schlesinger  to 
recover  this  sum,  which  amotmted  to  $13,046.34,  out  of  the  estate  of 
Mark  Schlesinger  and  any  mon^  whidi  mig^t  be  due  to  Mark  Schle- 
singer's  estate  from  the  estate  of  Abraham  Schlesinger,  in  which  ac- 
tion a  decree  was  entered  December  19,  1913,  directing  the  executors 
of  Abraham  Schlesinger  to  pay  the  money  due  to  the  Mark  Schlesinger 
estate  from  Abraham  Schlesinger  over  to-  Leo  Schlesinger  in  payment 
on  accoimt  of  said  claim. 

The  learned  trial  justice  in  the  instant  case  has  held  that  the  plain- 
tiff's lien  upon  the  fund  was  inferior  to  that  of  Leo  Schlesinger,  and 
granted  judgment  for  the  defendant.  I  am  unable  to  agree  with  this 
conclusion.  Unless  Leo  Schlesinger  had  a  claim  which  was  a  valid 
charge  against  the  share  of  Mark  Schlesinger  in  his  father's  estate, 
at  the  time  when  the  plaintiff's  lien  attached,  his  claim  is  not  entitled 
to  priority  over  the  attorney's  lien.  It  is  not  sufficient  for  such  claim 
to  be  a  general  debt  against  the  client.  It  must,  in  order  to  supersede 
the  attorney's  lien,  be  a  prior  charge  against  the  specific  fund  upon 
which  the  attorney's  lien  has  attached.  Leo  Schlesinger's  claim  was 
merely  based  upon  an  agreement  of  Mark  Schlesinger  to  pay  a  debt 
out  of  a  particular  fund.  It  was  therefore  not  equivalent  to  an  assign- 
ment of  the  fund  and  gave  rise  to  no  equitable  lien  upon  it  Williams 
V.  Ingersoll,  89  N.  Y.  506;  Thomas  v.  N.  Y.  &  G.  L.  R.  Co.,  139  N. 
Y.  163,  34  N.  E.  877.  In  the  latter  case  Andrews,  C.  J.,  said  at  page 
179  of  139  N.  Y.,  at  page  881  of  34  N.  E. : 

"It  Is  the  settled  doctrine  In  this  state  'that  an  agreement,  either  by  parol 
or  in  writing,  to  pay  a  debt  out  of  a  designated  fund,  does  not  give  an  equita- 
ble Hen  upon  tbe  fund,  or  operate  as  an  equitable  assignment  thereof  [citing 
cases].  In  OMst  v.  OhUd,  21  WaU.  441  [22  L.  Bd.  623],  the  court,  referring  to 
this  subject,  said:  'But  a  mere  agreement  to  pay  out  ot  sodti;  fond  Is  not 
sufficient  Something  more  is  necessary.  There  most  be  an  application  of 
the  fund  pro  tanto,  either  by  giving  an  order,  or  by  transferring  It  other 
wise  in  sQch  a  manner  that  the  holder  is  authorized  to  pay  the  amount  direct- 
ly to  the  creditor,  without  the  further  intervention  of  the  debtor.' " 

See  also  Addison  v.  Enoch,  48  App.  Div.  Ill,  62  N.  Y.  Su^).  613, 
and  Pettibone  v.  Thomson,  72  Misc.  Rep.  486.  130  N.  Y.  Supp.  284, 
in  which  instruments  similar  to  the  one  here  involved  were  held  to 
create  no  interest  in  the  fund  referred  to  for  payment. 

It  is  clear  that  the  judgment  in  Ihis  action  between  Leo  Schlesinger 
and  Elizabeft  Schlesinger  havit^  been  entered  after  plaintiff's  lien 
attached,  and  plaintiff  not  having  been  a  party^  to  it,  had  no  effect 
whatever  upon  his  rights.  I  am  of  the  opinicm  ^at  the  judgment  must 
be  reversed,  with  costs,  and  judgment  entered  for  the  plaintiff,  wiA 
costs,  declaring  Ids  Hen  upcoi  the  fund. 
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Settle  order  on  notice,  reversing  the  findings  of  the  court  at  Special 
Term  which  are  inconsistent  with  this  opinion,  and  making  new  find- 
ings in  aca)rdance  herewith. 

CLARKE,  P.  J.»  and  SCOTT,  J.,  concur. 

McLaughlin,  J.  (dissenting).  I  am  unable  to  concur  in  the  pre- 
vailing opinion.   If  it  be  assumed  that  the  plaintiff,  as  attorney  for 
Elizabeth  Schlesinger,  as  administratrix  of  Mark  Schlesinger,  had  a 
Hen  for  his  services  upon  the  amount  decreed  to  be  paid  to  her  on  the 
accounting,  I  do  not  think  he  is  in  a  position  to  enforce  such  lien  in 
this  action.  After  the  decree  had  been  made  in  the  Surrogate's  Court 
with  reference  to  the  fund  in  question,  Leo  Schlesinger  brought  an 
action  against  Elizabeth  Schlesinger,  as  administratrix  of  Mark  Schle- 
silver,  and  Baldwin  Schlesinger,  as  executor,  etc.,  of  Abraham 
Sctdesinger,  to  procure  a  judgment  establishing  his  right  to  such  fund. 
Hie  plaintiff  in  this  action  appeared  as  attorney  for  the  administratrix 
in  that  action.   He  then  knew  that  he  claimed  to  have  a  lien  upon  the 
fund  sought  to  be  recovered  in  that  action,  and  yet  he  did  nothing  to- 
wards establishing  or  enforcing  the  same.  He  did  not  ask  to  be  made 
a  party  to  the  action,  nor,  so  far  as  appears,  did  he  call  the  court's 
attention  in  any  way  to  the  fact  that  he  claimed  tp  have  a  lien  upon 
the  fund  for  services  rendered  to  the  administratrix  on  the  account- 
ing. The  fact  doubtless  is  that  he  expected  his  client  would  succeed 
in  the  action,  and,  if  so,  his  lien,  instead  of  beii^  lost  or  destroyed, 
m^ht  be  increased.   Whatever  may  have  been  his  reason  for  not  in- 
tervening in  that  action,  and  having  his  lien  established,  the  fact  re- 
mains he  did  not  do  so,  but  sat  quietly  by  and  permitted  the  court  to 
render  a  judgment,  in  ignorance  of  his  Hen,  awarding  the  entire  fund 
to  the  plaintiff  in  that  action,  and  also  enjoining  his  client,  the  admin- 
istratrix, "from  enforcing  the  collection  of  the  said  sum  awarded  by 
the  decree  of  the  surrogate"  tmtil  the  amount  found  due  the  plaintiff 
had  been  "fully  paid  and  dischai^ed."   The  judgment  also  enjoined 
Baldwin  Schlesinger,  as  executor,  etc.,  of  Abraham  Schlesinger,  from 
paying  over  to  this  plaintiff's  client  any  sum  then  adjudged,  or  that 
might  thereafter  be  adjudged,  to  be  due  to  the  estate  which  she  repre- 
sented, until  the  amount  found  due  the  plaintiff  in  the  acticHi  had 
been  fully  paid. 

I  am  of  the  opinion  that  the  plaintiff,  by  reason  of  his  own  acts  in 
the  Leo  Schlesinger  action,  is  estopped  from  asserting  a  Hen  upon  the 
fund  referred  to.  But,  if  I  am  wrong  in  this,  I  do  not  see  how  he  is 
in  a  position  to  enforce  his  Hen,  even  though  it  be  established,  un{il 
the  judgment  rendered  in  the  Leo  Schlesinger  action  has  been  set 
aside  or  modified  in  some  way,  so  far  as  the  fund  is  concerned.  That 
judgment,  as  we  have  already  seen,  restrains  the  executor  of  the  Abra- 
ham Schlesinger  estate  from  paying  any  sum  whatever  to  the  adminis- 
tratrix of  Mark  Schlesinger,  or  her  paying  out  that  sum  until  the 
amoant  awarded  the  plaintiff  in  that  action  has  been  fully  paid. 

For  these  reasons,  I  vote  to  affirm  the  judgment. 

UUGHLIN,  J.,  concurs. 
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Id  re  WEATHBBBEE'S  ESTATB. 


(Surrogate's  Coart,  New  Yoife  Goonty.  Norember  4, 1913.) 

1.  Taxation  ^=>895 — Tbansfeb  Tax — Vax-ttb  of  Good  Will — PsoFirfl. 

Id  determining  tbe  ralue  pf  the  good  will  of  a  bualDess  tor  transfer  tax 
parposes,  It  was  error  to  add  to  tbe  average  annual  net  profits  ot  the 
business,  exclusive  of  interest  on  capital,  b^re  multiplying  the  aznouot 
by  the  nnmber  representing  the  number  ot  years  thought  by  tlie  anKniser 
to  be  reasonaUe,  a  sum  which  was  the  Interest  on  capital  invested  In 
the  bnalness  by  the  repreaentatlTes  of  retired  partners. 

[Ed.  Note.— Fw  other  cases,  see  Taxation,  Cent.  Dig.  |S  1714-1721;  I>e& 
Dig.  «=>895.] 

2.  Tazatiom  «s9895— TBANsns  Tax— Valub  of  Good  Will— Pbofits. 

Where,  in  proceedings  to  determine  the  value  of  the  good  will  <ii  a 
business  for  transfer  tax  purposes,  it  appeared  that  the  business  had 
been  condncted  under  one  name  for  more  than  30  years  transacting  a 
large  volume  of  business,  had  an.  established  reputation,  was  located  in 
a  prominent  part  of  the  city,  and  enjoyed  the  advantages  derived  from 
extensive  advertising.  Its  favorable  location,  and  a  long  course  of  success- 
ful business  dealings,  a  conservative  estimate  of  the  value  of  the  good  will 
would  have  been  a  sum  which  at  10  per  cent,  per  annum  would  produce 
the  average  annual  profits,  exclusive  of  Interest  on  capital. 

[Ed.  Note.— Fw  other  cases,  see  Taxation,  Cent.  Dig.  ||  1714-1721;  Dec 
Dig.  <»=>895.] 

8l  Taxation  «=>89&^-TBAifann  Tax— Valct  of  Qood  Will — ^Dxduciioh  or 

COHUIBBIONS. 

In  determining  for  transfer  tax  purposes  the  value  of  the  good  will  of  a 
business  cimducted  by  decedent,  the  apivalser  should  have  deducted  com- 
missions (dalmed  by  the  executors  on  the  value  of  decedent's  Interest  In 
the  bn^ess,  since  It  would  be  necessary  for  the  executors  to  sell  tin 
business  before  distribution  could  be  made  among  the  legatees. 

[Ed.  Note.— For  otlier  cases,  see  Tautlon,  Ceat.  Dig.  |i  1714-1721 ;  Dec 
Dig.  (Ss^sgs.] 

In  the  matter  of  the  estate  of  Edwin  H.  Weatherbee.  From  an 
order  fixing  transfer  tax,  the  executors  and  the  state  comptroller  ap- 
peal.  Reversed,  and  appraiser's  report  remitted  for  correction. 

Thompson,  Freedman  &  Cooke,  of  New  York  City,  for  executors. 


COHALAN,  S.  The  executora  have  appealed  from  the  order  fiadng 
tax,  and  allege  that  the  value  placed  by  the  appraiser  upon  the  good 
will  of  the  Imsiness  conducted  by  the  decedent  is  excessive,  while  the 
state  comptroller  appeals  upon  the  ground  that  the  appraiser's  es- 
timate of  the  good  will  is  insufficient. 

[1,  2]  The  decedent  was  the  owner  of  the  dry  goods  business  con- 
ducted at  Broadway,  Fifth  avenue  and  Nineteenth  street,  in  the  borough 
of  Manhattan,  under  the  name  of  Arnold,  Constable  &  Co.  The  evi- 
dence adduced  bef  ore  the  appraiser  shows  that  the  average  annual  net 
profits  of  the  business,  exclusive  of  the  interest  on  capital  was  $15,- 
733.28.  The  appraiser  added  SIO.OOO  to  this  amount  and  then  multi- 
plied the  sum  by  five ;  the  result  being  his  estimate  of  the  value  of 

^sFor  oUitr  euM  sm  buxw  topic  ft  KBT-NUMBBR  Id  sU  Kv-Nnmbared  DlgMti  *  Indo* 
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the  good  will.  As  the  $10,000  addeJ  to  the  average  annual  profits  , 
was  the  interest  on  capital  invested  in  the  business  by  the  representa- 
tives of  retired  partners,  it  did  not  constitute  any  part  of  the  net  profits, 
and  should  not  have  been  included  as  such  in  ascertaining  the  value 
of  the  good  will.  The  business  has  been  conducted  under  the  name 
of  Arnold,  Constable  &  Co.  for  more  than  30  years;  it  transacts  a 
large  volume  of  business ;  it  has  an  established  reputation  in  the  dry 
goods  trade ;  its  principal  place  of  business  is  located  in  a  prominent 
part  of  the  city;  and  it  is  favorably  known  to  the  residents  of  this 
city  as  well  as  to  those  of  suburban  towns.  It  enjoys  the  advantages 
derived  from  extensive  advertising,  a  prominent  and  conspicuous  loca- 
tion, and  a  long  course  of  successful  business  dealings.  Its  good  will, 
therefore,  is  relatively  much  more  valuable  than  that  of  a  business 
conducted  in  an  obscure  location  and  necessarily  catering  to  a  limited 
number  of  customers.  I  am  inclined  to  think  that  a  conservative  es- 
timate of  the  value  of  the  good  will  would  be  a  sttoi  which  at  10 
per  cent,  interest  per  annum  would  produce  the  amount  found  by  the 
appraiser  to  be  the  net  average  annual  profits,  exclusive  of  interest 
on.  capital.  This  would  make  the  value  of  the  good  will  $157,332.80. 

[3]  The  appraiser  also  refused  to  deduct  commissions  claimed  by 
tiie  executors  upon  the  value  of  the  decedent's  interest  in  the  business 
conducted  by  him.  This  was  incorrect,  as  it  would  be  necessary  for 
the  executors  to  sell  the  business  before  distribution  could  be  made 
among  the  legatees.  Matter  of  Curtiss,  9  App.  Div.  285,  37  N.  Y. 
Supp.  586,  41  N.  Y.  Supp.  1111 ;  McAIpine  v.  Potter.  126  N.  Y.  285, 
27  N.  E.  475. 

The  order  fixing  tax  will  be  reversed,  and  the  appraiser's  report 
remitted  to  hun  f<»:  correction  as  indicated. 


1.  TAXATEon  «9=>895 — Tbaitbtxb  Tax — Valui:  of  Good  Will — ^Average  Aw- 

HUAL  PBOFrrs. 

Where,  In  ascertalnhig  the  average  annual  profits,  to  determine  the 
Talue  of  the  good  will  of  a  business  for  transfer  tax  purposes,  It  appeared 
that'  the  profits  of  the  business  for  one  of  the  three  years  next  preceding 
decedent's  death  were  exceptionally  large,  owing  to  unusual  circumstances, 
while  the  fourth  year  preceding  his  death  showed  a  loss,  the  latter  year 
should  have  been  taken  into  consideration. 

[Ed.  Note.— F\>r  other  cases,  see  Taxation,  Cent.  Dig.  {§  1714-1721; 
Dec.  Dig.  <^S^] 

2,  Taxation  ^»895 — Tbansfbb  Tax — Value  of  Good  Wnx — ^Avebaqb  Pbof- 

ITS. 

In  calculating  the  average  annual  profits  as  a  basis  oC  the  value  of  the 
good  win  of  a  business,  determined  for  transfer  tax  parposes,  the  profits 
or  losses  for  the  years  immediately  succeeding  decedent's  de&tb  should 
not  be  cfflisidered. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Gent  Dig.  8|  1714-1721; 
Dec.  Dig.  «=s>89&l 

^For  othw  casM  sm  «ub«  topic  4fc  KBT-NUHBBR  bt  all  Kcr'NamtmrAd  DtgwU  A  IndexM 


In  re  PEMABEST'S  BSTATB. 
(Surrogate's  Court,  New  York  County.  May  6,  1914.> 


654 


1S7  NOW  TOBK  SUPPLBKBNT 


(Sur.  Ct. 


•  8.  Taxation  ^»8S6— /DuHsns  TA:^yALDB  of  Good  Wqx— Nbt  Pbofits. 

The  net  profits,  on  which  the  value  ot  the  good  will  o£  a  business  la 
based  for  transfer  tax  purposes,  are  the  profits  remaining  after  deducting 
6  per  cent  Interest  on  the  capital  employed  In  the  business. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  H  1TL4-1721; 
Dec.  Dig.  «s>88SL] 

4.  Taxahon  <=9896— Tbahsixb  Tax— Taluk  or  Good  Wnx— Pbofits. 

The  number      whidi  the  average  annual  profits  <^  a  burtnees  ahaU 

be  multiplied,  to  detemdne  ttta  value  of  the  good  wlU  for  transfer  tax 
purposes,  depends  on  the  nature  of  the  business,  the  length  of  time  during 
which  It  has  been  conducted  under  the  particular  name,  the  extent  to 
which  It  has  become  known  to  the  public  through  advertising  or  otherwise, 
how  moch  of  its  success  may  be  attributed  to  the  personality  of  decedent, 
and  like  considerations. 

[Ed.  Note.— For  other  cases,  see  Taxatttm.  Cent  Dig.  U  171^1721; 
Dec  Dig.  «s>886l] 

D.  Taxation  <8=>895 — Tbansfts  Tax — ^Valub  of  Good  Well — ^Pbofito. 

Where  It  appeared  that  the  business,  the  good  will  of  which  was  valued 
by  the  transfer  tax  appraiser,  had  been  conducted  for  at  least  nine 
years  prior  to  the  date  of  decedent's  death  under  one  name,  though  It 
appeared  that  for  many  years  prior  to  his  death  decedent  took  no  active 
part  In  the  management  of  the  business,  the  reasonable  value  of  the  good 
will  in  such  case  for  transfer  tax  purposes  was  three  times  the  annual 
net  profits. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent.  Dig.  Si  1714-1721; 
Dea  Dig.  «B>88fi.] 

In  the  matter  of  the  estate  of  Aaron  T.  Demarest.  From  an  order 
assessing  tax  on  transfer  of  property,  appeal  is  taken.  Reversed,  and 
appraises  report  remitted  for  correction. 

Wellman,  Gooch  &  Smyth,  of  New  York  City  (Frederic  C.  Scofield, 
of  New  York  City,  of  counsel),  for  executor  and  executrix 
Charles  M.  Russell,  of  New  York  City,  for  state  comptroller, 

FOWLER,  S.  This  is  an  appeal  from  an  order  assessing  a  tax  upon 
the  transfer  of  property  affected  by  the  will  of  decedent.  The  ground 
of  appeal  is  that  the  appraiser  erred  in  appo'aising  the  value  of  the 
good  will  of  the  A.  T.  Ekmarest  Company 

The  decedent  died  on  the  15th  of  June,  1908.  The  total  authorized 
capital  stock  of  the  A.  T.  Demarest  Company  was  1,000  shares,  and  of 
this  amount  the  decedent  owned  997  shares.  The  appraiser's  valua- 
tion of  the  good  will  of  the  business  was  obtained  by  adding  the  net 
profits  realized  by  the  company  for  three  years  immediately  preceding 
llie  date  of  the  decedent's  death  and  dividing  the  sum  by  three.  Tht 
quotient,  $61,751.70,  was  the  average  annual  profits  for  the  three  years, 
and  the  appraiser  reported  that  this  sum  was  the  value  of  the  good  will 
of  the  business. 

[1-3]  As  the  profits  of  the  company  for  the  year  1906  were  excep- 
tionally large,  owing  to  unusual  circumstances  connected  with  the  busi- 
ness of  the  company,  while  the  year  1904-  showed  a  loss,  the  latter 
year  should  be  taken  into  consideration  in  ascertaining  llie  average 
profits  for  the  purpose  of  determining  the  value  of  the  good  will. 
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Matter  of  Ball,  161  App.  r«v.  79,  146  N.  Y.  Supp.  499.  The  profits 
or  loss  for  the  years  immediately  succeeding  that  m  which  the  dece- 
dent died  should  not  be  used  as  a  basis  for  calculating  the  average 
profits.  Matter  of  Silkman,  121  App.  Div.  203,  105  N.  Y.  Supp.  872, 
affirmed  190  N.  Y.  560,  83  N.  E.  1131.  The  net  profits  upon  which 
the  value  of  the  good  will  is  based  are  the  profits  remaining  after  de- 
ducting 6  per  cent,  interest  on  the  capital  employed  in  the  business. 
Von  Au  V.  Magenheimer,  126  App.  Div.  257,  110  N.  Y.  Supp.  629; 
Matter  of  Ball,  supra.  The  appraiser's  report  shows  that;  he  omitted 
to  make  this  deduction  in  ascertaining  the  average  annual  profits. 

[4,  B]  The  number  by  which  the  average  annual  profits,  as  so  as- 
certained, should  be  multiplied  in  order  to  determine  the  value  of  the 
good  will  is  dependent  upon  the  nature  of  the  business,  the  length  of 
time  during  which  it  has  been  conducted  under  the  particular  name, 
the  extent  to  which  it  ha,s  becwne  known  to  the  public  through  ad- 
vertisii^  or  otherwise,  how  much  of  its  success  may  be  attributed  to 
the  personality  of  the  decedent,  and  other  considerations  of  a  like  char- 
acter. While  the  record  does  not  disclose  t^e  date  of  incorporation 
of  the  A.  T.  Demarest  Comi^iny,  it  contains  a  reference  to  the  busi- 
ness of  the  company  in  the  year  1899,  so  that  it  was  in  existence  at 
least  nine  years  prior  to  the  date  of  decedent's  death.  It  appears,  how- 
ever, that  for  many  years  prior  to  his  death  he  did  not  take  any  active 
part  in  the  management  of  the  business.  Under  these  circumstances 
it  would  appear  that  the  reasonable  value  of  the  good  will  for  the  pur- 
pose of  the  transfer  tax  would  be  three  times  the  average  annual  net 
profits.    Matter  of  Ball,  supra. 

The  order  fixing  tax  will  be  reversed,  and  the  appraiser's  report  re- 
mitted  to  him  for  correction  as  indicated. 


(82  Misc.  Bep.  637) 

In  re  HcMULLEN'S  ESTATB. 

(Surrogate's  Court,  Bronx  County.   December,  IMS.) 

t.  Taxation  ^=o895 — Cobpobate  Stock — Value — Evidence. 

Where  the  public  administrator  advertised  a  sale  of  corporate  stock  In 
four  newspapers  In  circulation  among  those  most  likely  to  be  interested  in 
the  purchase  of  such  stock,  and  In  consequence  the  sale  was  well  attended 
and  the  bidding  fiiirly  active,  and  it  was  not  contended  that  there  was 
any  understanding  or  agreement  among  the  bidders  to  limit  t^e  amount 
of  their  bids,  the  pilee  at  whlcb  the  stock  sold  represented  Its  value  at 
the  time  of  Its  sale. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Gent  Dig.  H 1714-1721;  Dea 
Dig.  «s»89S.]  . 

2.  Taxation  4=»90&— TBAirsna  Tax— 7ai.uation  ov  Oobpobaix  Stock— Evi- 

DXNOI. 

On  appeal  from  an  order  assessing  a  transfer  tax  on  corporate  stock 
valued  by  the  ai^raiser  at  $78  per  share,  held  that  the  evidence  required 
a  finding  that  a  fair  value  of  the  stot^  on  the  date  ot  deoedoit's  deaQi  was 
$44  per  sharew 

[&d.  Note.— For  other  eases,  see  Tnxatlou,  Cent  Dig.  H 1722, 1728 :  Dec 
Dig.  «a»900.] 
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8.  Taxation  <^=»895 — Tbamsfbb  Tax — ^VALUAxtoN  bt  Affkaisek. 

Under  T&x  Law  (Consol.  Laws,  c.  60),  §  230,  relative  to  the  valaadon  of 
transfers  by  tbe  appraiser,  the  value  for  transfer  tax  purposes  Is  to  be 
estimated  as  of  the  time  of  death,  and  not  the  time  of  a  snbseqnait  sale 

[Ed.  Note.— For  other  cases,  see  Taxation,  Gent.  Dig.  H  1714-1721;  Dea 
Dig.  «=»89{(.] 

4.  TAXATion  «=»896— Tbahbieb  Tax— VAt.nATiON  or  GobfobatB  Sioce— EM- 

DENCB. 

Id  ascertaining  the  value  of  corporate  stock  not  listed,  which  was  sold 
about  15  months  after  the  death  of  testatrix  at  an  administrator's  sale, 
under  conditions  fixing  the  market  value  thereof  at  that  time,  the  apprais- 
er should  have  considered  the  price  received  at  such  sale,  together  with 
any  drcumstances  exerdslng  depressing  effect  on  the  value  of  the  stock 
at  that  time,  and  the  prices  received  at  other  sales  of  stock  of  tbe  same 
corporation. 

[Kd.  Note.— For  otb^  cases,  see  Taxation,  Cent  Dig.  SS  1714-1721 ;  Dec 
Dig.  <E=>895.] 

6.  Taxation  «=3806 — ^Tbanssicb  Tax — Yax-qaiion  of  Cobfobatb  Stock. 

Where,  In  proceedings  by  the  transfer  tax  appraiser  to  fix  the  value  of 
corporate  stock,  there  was  evidence,  not  only  as  to  the  price  recdved  for 
tiie  stocdc  at  a  public  sale  and  the  price  received  at  other  sales  of  stock  of 
Uie  same  owporation,  but  testimony  of  an  officer  of  the  corporation 
tlve  to  Bucb  value,  it  was  error  tor  tbe  ajj^siser  to  limit  talnudf  en- 
tirely to  a  calculation  of  the  assets  and  good  wiU.  though  It  appeared 
that  the  profits  of  the  corporation  during  its  existence  were  large;  re- 
sort to  the  method  of  fixing  value  by  ascertaining  the  value  of  assets  and 
good  will  being  permissible  only  when  there  are  no  sales  from  whidi  It 
can  be  ascertained. 

[Ij^d.  Note.— For  other  cans,  see  Taxation,  0»t.  IMg.  H 1714-1721;  Dec. 
Dig.  «=»895.] 

&  Taxation  «s9895— ^I^anbrb  Tax-— Taluatiom  of  Gobfobaie  Stook— Oood 
Wiix. 

Where,  In  ascertaining  the  value  of  corporate  stock  for  tbe  purpose  of 
a  transfer  tax,  it  is  essential  to  ascertain  the  value  of  the  cwipany's  good 
will,  the  value  of  the  good  will  may  be  ascertained  by  taking  a  number  of 
years'  purchase,  the  number  depending  upon  the  facts  of  the  particular 
case,  and  not  being  governed  by  any  fixed  rule,  and  multiplying  the  aver- 
age annual  profits  thereby. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Gent.  Dig.  SS  1714-1721;  Dec. 
Dig.  «=»895.] 

7.  Taxation  <t»895 — Tbansfeb  Tax — ^Valuation  or  Corfobatb  Stock— Good 

WiLU 

Where  the  stockholders  of  a  company  were  given  the  privilege  of  sob- 
scribing  for  stock  of  a  new  company  of  a  different  name,  to  which  their 
company  transferred  certain  personalty,  fixtures,  and  the  good  will  of  its 
business  In  certain  vicinities,  under  an  agreement  binding  it  not  to  com- 
pete with  the  new  company  for  three  months  only,  this  did  not  Id  effect 
make  the  new  compai^  a  continnatioD  oC  the  <dd  one,  so  as  to  authorise 
time  during  which  the  <M  company  was  in  business  prior  to  the  organiza- 
tion of  the  new  company  to  be  considered  in  estbnatlnK  tbe  value,  for 
transfer  tax  purxwses,  of  tbe  good  will  of  the  new  company. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent;  Dig.  |S  1714-1721;  Dec. 
Dig.  «=3895.] 

8.  Taxation  «=»S95— TBANaBVB  Tax— VALVATibN  or  Gobfobatb  Stock— Good 

Wild — Fbofits. 

iWhere,  in  ascertaining  the  value  oX  corporate  stodc  for  trauB£er  tax 
purposes,  It  Is  essential  to  first  ascertain  the  value  ot  tibe  good  wOl 
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tlie  corporatloii,  th«  valaatloh  ot  the  good  will  should  be  based  on  a  cal- 
culation of  profits  before  death  o£  decedent,  and  the  life  of  the  corpora- 
tion ts  one  of  the  elements  to  be  considered. 

[Ed.  Note.— For  other  cases,  see  Taxattolt  Cent.  Dig.  f|  1714-1721;  Dec. 

Dig.  «=»8d5.] 

In  the  matter  of  the  transfer  tax  upon  the  estate  of  Mary  McMuUen, 
deceased.  From  an  order  assessing  the  tax/ the  next  of  kin  of  de- 
cedent appeal.  Appeal  stzstained,  and  order  reversed. 

See,  also,  85  Misc.  Rep.  661,  148  N.  Y.  Supp.  1092. 

Gordon  &  Rogers,  of  New  York  City,  for  appellants. 
John  BotIc,  Jr.,  of  New  York  City,  for  respondent 
Ernest  E.  L.  Hammer,  public  administrator,  pro  se. 

SCHULZ,  S.  The  next  of  kin  of  the  decedent  appeal  from  an  order 
entered  upon  the  report  of  the  transfer  tax  appraiser. 

The  decedent  at  the  time  of  her  death  was  tiie  owner  of  232  shares 
of  the  capital  stock  of  the  Central  Dairy  Company,  a  cwporation  en- 
gaged in  dealing  in  milk  and  dairy  products.  She  died  on  January 
18,  1914.  Letters  of  administration  were  issued  to  the  public  admin- 
istrator on  September  8,  1914,  and  the  shares  of  stock  were  sold  on 
April  20,  1915.  The  par  value  of  the  stock  was  $50  per  share,  and 
,  at  the  sale  140  shares  were  s<rfd  at  $37  per  share  and  92  shares  were 
sold  at  $36  per  share. 

The  appraiser  valued  the  shares  of  stock  at  the  sum  of  $78  per 
share.  He  arrived  at  the  said  amount  by  giving  each  of  the  shares  a 
value  of  $36.^,  based  upon  the  physical  assets  of  the  company.  To 
this  he  added  the  sum  of  $49.76  per  share  for  good  will,  tiius  fixing 
the  gross  value  of  each  share  at  $86.68.  From  this  amount  he  al- 
lowed 10  per  cent,  deduction  for  depreciation. 

The  appellant  contends  that  this  valuation  is  unjustified,  and,  as 
there  is  no  dispute  about  the  value  of  the  physical  assets,  the  questions 
which  remain  are  whether  the  appraiser  was  warranted  in  giving  no 
weight  at  all  to  the  testimony  offered  to  show  the  value  at  the  time 
of  tiie  transfer,  and  to  the  evidence  of  the  actual  sates  prices  of  the 
shares  under  consideration,  and  others  sold  during  the  life  of  the 
corporation,  and,  if  so,  whether  he  erred  in  his  method  of  arriving 
at  his  valuation  of  good  will. 

The  corporation  in  question  was  organized  in  May,  1912,  with  a 
capital  stock  of  $600,000.  The  outstanding  capital  stock  amounted  to 
$533,450,  evidenced  by  10,669  shares.  From  the  date  of  its  incorpo- 
ration to  February,  1915,  there  were  some  28  transfers  of  stock.  The 
sales  made  nearest  to  the  date  of  the  death  of  the  decedent  were  one 
of  S3  shares,  purchased  by  the  son  and  daughter  of  the  treasurer  in 
July,  1913,  at  $25,  and  one  of  84  shares  which  were  sold  at  $30  per 
share  in  December,  1913.  The  treasurer  of  the  company  testifies  that 
the  shares  of  stock  bought  by  his  son  and  daughter  were  a  bargain 
and  below  the  market  price,  and  that  in  his  opinion  the  same  were 
worth  $43  or  $44  per  share  in  July,  1913,  and  $40  to  $41  per  share  in 
January,  1913,  and  a  few  dollars  more  in  January,  1914. 
liS7N.Y.S.— 42 
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[1,2]  The  sale  of  the  shares  now  in  question  was  ocmducted  by 
the  public  administrator  and  took  place  15  months  after  the  date  of 
the  death  of  the  decedent,  ^e  advertised  in  four  newspapers,  two  of  • 
which  are  published  and  circulate  in  the  county  of  Bronx,  the  third 
was  the  New  York  Law  Journal,  and  the  other  a  paper  devoted  to 
and  being  the  organ  of  the  milk  and  creamery  business,  read  by  those 
in  that  line  of  business  who  would  be  most  familiar  with  stock  of  this 
character  and  presumably  interested  in  its  purchase.  In  addition  to 
this,  the  public  administrator  caused  to  be  mailed  a  notice  of  the  sale 
to  each  of  the  stockholders  of  the  corporation,  and  upon  the  record 
it  has  been  stipulated  tiuit  the  notice  thus  given  on  April  15,  1915,  was 
due  and  timely. 

In  my  opinion  the  public  administrator  used  diligence  and  good 
judgment  in  advertising  the  sale  and  in  giving  notice  to  people  who 
would  in  the  ordinary  course  of  affairs  be  most  familiar  witii  the  value 
of  the  stock,  and  hence  be  most  likely  to  be  interested  in  its  purchase. 
The  results  showed  this  for  it  appears  that  there  were  in  attendance 
at  the  time  of  the  sale  between  25  and  35  persons. 

The  sale  was  conducted  at  public  auction,  and  before  the  stock  was 
sold  the  report  of  an  expert  accoimtant,  who  had  examined  the  books 
of  the  company  at  the  instance  of  the  appraiser,  was  read  to  the  as-  ^ 
sembled  prospective  bidders.  The  shares  were  sold  in  blocks  of  10, 
with  the  exception  of  the  last  block  offered,  which  consisted  of  12 
shares.  The  bids  upon  the  first  lot  offered  began  at  $25  per  share,  and 
went  up  gradually  to  $37  per  share.  Thereafter  13  more  blocks  were 
sold  at  that  figure.  Then  8  blocks  were  sold  at  $36  per  share  each, 
the  bids  having  begun  at  $25  for  each  share  and  advancing  to  that 
^n^re,  and  the  final  block  of  12  shares  was  also  sold  at  $36  per  share. 
The  testimony  is  that  there  were  7  or  8,  or  possibly  10,  bids.  Eigbt 
people  bought  stock.  There  is  no  evidence  of  any  understanding  or 
agreement  among  the  bidders  to  limit  &e  amounts  of  their  bids,  and 
no  contention  that  there  was  such  an  agreement.  I  believe  that  tiie 
sale  was  properly  conducted. 

I  am  satisfied  that  if,  in  the  opinion  of  the  stockholders  present  at 
this  auction  sale,  the  shares  were  worth  more  than  they  brought  at 
that  time,  and  it  seems  to  me  that  the  stockholders  of  all  others  shontd 
have  known  what  they  were  really  worth,  the  probabilities  are  very 
strong  that  they  would  not  have  stood  by  and  seen  them  sold  at  a 
sacrifice.  If,  therefore,  the  amount  realized  at  a  public  auction,  after 
due  and  proper  advertising,  and  conducted  in  a  proper  and  legal  way, 
is  any  criterion  of  market  value,  and  in  my  opinion  it  is,  then  the  prices 
which  were  realized  at  the  time  of  the  sale  in  question  represented  tiie 
value  of  the  shares  of  stock  at  the  time  of  the  sale,  and  I  so  c(Miclude. 

[3]  The  value  at  the  time  of  sale  is  not  that  upon  whidi  the  tax  is 
fixed,  however.  The  transfer  which  is  taxed  is  that  whidi  takes  place 
at  the  time  of  deadi,  and  it  is  the  fair  market  value  at  that  time  which 
forms  the  basis  of  the  tax.  Laws  of  1909,  c.  62  (Consol.  Laws,  c.  60) 
§  230.  See  Matter  of  Penfold,  216  N.  Y.  171,  110  N.  E.  499,  recenUy 
decided  by  the  Court  of  Appealsi  in  which  many  cases  to  that  effect 
are  dted. 
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[4]  Under  my  direction  the  appraiser  received'testimony  as  to  the 
public  sale,  but  he  frankly  states  that  he  gave  it  no  weight  because  it 
was  so  long  after  the  death  of  tiie  testatrix.  From  the  uncontradicted 
testimony  of  the  treasurer  it  appears  that  the  condition  of  the  cwn- 
pany  at  tiie  time  of  sale  was  better  than  it  was  at  the  time  of  the  death 
of  tiie  decedent,  and  he  intimates  that  the  stock  was  worth  more  in 
his  opinion  at  the  time  of  the  public  sale  than  at  tiie  time  of  the  death 
of  the  testatrix. 

While  there  are  decisions  to  the  effect  that  remote  sales  are  not 
binding  on  the  appraiser  as  to  the  value  of  the  security  at  the  date  of 
death,  I  do  not  believe  that  they  go  so  far  as  to  hold  that,  where  the 
shares  under  consideration  were  sold  in  a  manner  and  under  condi- 
tions whidi  fix  the  market  ^ue  thereof  15  months  after  the  date  of 
deadi,  and  which  may  throw  li^ht  upon  their  value  at  the  time  of 
death,  tiie  appraiser  must  close  his  eyes  entirely  to  them  in  appraising* 
property  whose  market  value  must  of  necessity  be  at  best  onhr  an 
approximation.  See  Marvin  v.  Medberry,  13  Wkly.  Dig.  544;  Matter 
of  Roos,  90  Misc.  Rep.  521,  154  N.  Y.  Supp.  939. 

Under  those  conditions  I  believe  that  the  sale  mentioned  should 
have  been  considered  by  him,  not  as  necessarily  conclusive,  but  as  one 
of  the  sales  which,  together  with  the  others  made  during  the  life  of 
the  corporation,  might  have  aided  him  in  fixing  the  market  value  which 
is  the  subject  of  the  tax.  Matter  of  Smith,  71  App.  Div.  602,  76  N. 
Y.  Supp.  185. 

It  is  urged  that  when  the  shares  were  sold  the  European  war  was 
in  progress,  and  that  this  had  some  effect.  The  stock  is  not  listed  and 
not  dealt  in  on  any  exchange,  and  the  business  was  one  which  I  do 
not  believe  was  directly  affected  by  the  war.  It  may  be,  however,  that 
the  latter  exercised  a  depressing  effect  on  the  value  of  these  shares 
of  stock,  and  the  appraiser,  of  course,  had  a  right  to  consider  this  pos- 
sibility. 

[5]  Apparently  the  offier  sales  made  during  the  life  of  the  corpora- 
tion were  not  considered  by  the  appraiser,  nor  was  the  testimony  of 
the  officer  of  the  company,  which  in  my  opinion  was  entitle4  to  some 
weight,  because  unimpeached  and  uncontradicted,  and  given  by  one 
who  it  appears  from  his  testimony  was  fully  conversant  with  the  af- 
fairs of  the  corporation.  Cabbie  v.  Cabbie,  1 1 1  App.  Div.  426,  97  N. 
Y.  Supp.  773.  The  appraiser  limited  himself  entirely  to  a  calculation 
of  the  assets  and  an  estimate  of  the  good  will  in  fbcing  the  value  of 
the  various  shares.  In  this,  I  think  he  erred ;  he  should,  in  my  opin- 
ion, have  also  considered  the  prices  brought  at  the  other  sales,  and  the 
testimony  of  the  treasurer  referred  to.  The  fact  that  the  returns  to 
the  shareholders  from  the  profits  of  the  corporation  during  its  20 
months  of  existence  would  be  large  of  itself  does  not  give  the  ap- 
praiser the  authority  to  ignore  actual  sales  of  the  stock.  Matter  of 
Smitii,  supra.  The  method  of  fixing  value  by  ascertaining  the  value 
of  assets  and  ^ood  will  should  only  be  resorted  to  when  there  are  no 
sales  from  which  it  can  be  ascertained. 

Considering  all  of  the  sales  and  the  testimony  of  ffie  treasurer  as 
to  the  value  and  allowing  for  a  possible  depression  between  the  date 
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of  death  and  of  tfie  public  sale  on  account  of  the  existence  of  the 
European  war,  I  am  of  the  opinion  that  a  fair  value  of  said  shares  for 
purposes  of  taxation  on  the  date  of  decedent's  death  was  $44. 

[I]  If  the  appraiser  was  right  in  giving  no  weight  to  the  sales,  pub- 
lic and  private,  nor  to  the  opinion  of  the  treasurer  of  the  company, 
then  we  come  to  a  <xinsideration  of  the  method  adopted  by  him  in 
ascertaining  the  value  of  the  good  wiH.  During  the  ^  monuis  of  the 
corporation's  existence,  the  profits  were  large,  and  the  appraiser  has 
estimated  the  value  of  its  good  will  by  taking  a  6  years*  purchase  on 
the  average  net  annual  profit  over  an  allowance  of  6  per  cent  on  cap- 
ital invested.  The  general  method  followed  by  him  for  ascertainii^ 
the  value  of  good  wul,  namely,  taking  a  number  of  years'  purchase  and 
multiplying  &e  average  annual  profits  thereby,  has  received  the  sanc- 
tion of  courts  of  original  and  appellate  jurisdiction.  Matter  of  Silk- 
man,  121  App,  Div.  202,  105  N.  Y.  Supp,  872;  Von  Au  v.  Magen- 
heimer,  115  App.  Div.  84,  100  N.  Y.  Supp.  659;  Id.,  126  App.  Div. 
257,  110  N.  Y.  Supp.  629,  affirmed  196  N.  Y.  510,  89  N.  E.  1114. 

[7]  Hence  it  only  remains  to  consider  whether  the  number  of  years' 
purchase  which  the  appraiser  took  was,  under  the  circumstances,  war- 
ranted. He  justifies  his  taking  a  6  years'  purchase,  although  the  cor- 
poration was  only  in  existence ,  for  1  year  and  8  months,  by  the  con- 
tention that  it  was  carrying  on  tiie  business  of  the  Mutual  Milk  & 
Cream  Company.  The  latter  corporation  was  or^nized  in  1899  or 
1900,  and  upon  the  organization  of  the  Central  Dairy  Company  as 
stated  in  May,  1912,  the  stockholders  of  the  Mutual  Milk  &  Cream 
Company  were  given  the  privilege  to  subscribe  for  stock  in  the  new 
Central  Dairy  Company.  The  Mutual  Milk  &  Cream  Company  then 
transferred  to  the  Central  Dairy  Company  certain  personal  property, 
fixtures,  and  the  good  will  of  the  wholesale  business  of  the  Mutual 
Milk  &  Cream  Company  in  the  boroughs  of  Manhattan  and  the  Bronx 
and  of  all  wholesale  routes  of  said  company,  excepting  certain  con- 
tracts with  some  70  firms  named.  The  said  agreement,  however,  con- 
tained a  provision  that  nothing  therein  contained  should  be  held  or 
construed  as  limiting  or  restraining  the  right  of  the  parties  to  compete 
in  the  wholesale  milk  business  after  a  date  about  3  months  thereafter. 

It  appears  that,  in  consideration  of  the  Mutual  Milk  &  Cream  Com- 
pany agreeing  not  to  compete  with  the  Central  Dairy  Company  in  the 
wholesale  routes  for  3  months,  the  Central  Dairy  Company  paid  the 
sum  of  $62,500.  The  new  company,  therefore,  was  not  doing  busi- 
ness under  the  name  of  the  old  company,  and  after  the  expiration  of 
3  months  might  be  forced  to  compete  with  the  old  company.  Under 
such  circumstances,  I  do  not  see  force  in  the  contention  that  it  was 
practically  the  old  corporation  and  enjoyed  its  good  will. 

In  the  case  of  Commissioners  of  Inland  Revenue  v,  Muller  &  Co.'s 
Margarine,  Ltd.,  [1901]  L.  R.  App.  Cas.  217,  at  223,  Lord  Macnaghten 
defined  good  will  as  follows: 

"It  la  tlie  benefit  and  advantage  of  the  good  name,  repntatlon,  and  connec- 
tion of  a  business.  It  Is  the  attractive  force  which  brings  in  cnstixa.  It  I> 
the  one  thing  whldi  distinguishes  an  old-ettabUshed  busineM  from  a  lu* 
biudneBs  at  Its  fflnt  start** 
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And  in  People  ex  rel.  A.  J.  Johnson  Co.  v.  Roberts,  159  N.  Y.  70, 
53  N.  £.  685,  45  L.  R.  A.  126.  the  Court  of  Appeals  cites  and  quotes 
from  a  number  of  English  cases  and  then  observes: 

"Good  will  embraces  at  least  two  elementa,  tbe  advaatage  of  oonUnnlng 
an  established  business  In  Its  old  place,  and  ^  cratlnnlng  It  under  tbe  old 
style  or  name.  WbUe  It  la  not  necessarily  altogether  local,  It  la  usually  to  a 
great  extent,  and  must  of  necessity  be,  an  Incident  to  a  plac^  an  established 
bnslneBs,  or  a  name  known  to  the  trade." 

In  the  matter  before  the  court,  the  name  under  which  the  new  cor- 
poration carried  on  business  was  not  the  same  as  thsU  of  the  old  firm. 
There  were  no  trade-marks,  brands,  or  other  distinguishing  business 
devices  of  the  old  firm  used  by  the  new  one,  and,  while  the  term  "good 
will"  was  used  in  the  instrument  of  transfer,  tiie  fact  appears  to  be 
that  the  old  comp&ay  gave  the  new  one  the  right  to  do  business  for 
3  months  with  certain  of  its  customers  without  molestation  frcnn  or 
ccnnpetition  vritfa  tiie  old  corporation.  When  the  3  months  were  over, 
the  old  company  had  the  r^t  to  compete  with  ^e  new  one,  and  cer- 
tainly tmder  such  conditions  the  latter  cannot  be  said,  at  least  after 
that  time,  to  have  enjoyed  the  good  will  of  the  former. 

[8]  Good  will  should  be  based  upon  a  calculation  of  profits  before 
the  death  of  the  decedent  (Matter  of  Silkman,  supra),  and  the  life 
of  a  corporation  should  be  one  of  the  elements  considered  (Matter  of 
pemarest,  157  N.  Y.  Supp.  653).  Under  tlie  circumstances,  the  tak- 
ing of  a  6  years'  purchase  was  not  proper  in  my  opinion.  A  careful 
examination  of  the  cases  fails  to  disclose  one  in  which  the  years  of 
purchase  were  more  than  the  total  life  of  the  corpoTatloa.  Thus,  in 
Matter  of  Ball,  161  App.  Div.  79,  146  N.  Y.  Supp.  499,  the  average 
annual  profits  were  multiplied  by  2,  the  corporation  being  7  years  old; 
m  Matter  of  Silkman,  supra,  the  same  were  multiplied  by  2,  the  cor- 
poration having  been  in  existence  19  years;  in  Von  Au  v.  Magen- 
heimer,  supra,  the  same  were  multiplied  by  6,  the  life  of  the  corpora- 
tion being  over  10  years ;  in  Matter  of  Keahon,  60  Misc.  Rep.  508, 
113  N.  Y.  Supp.  926,  they  were  multiplied  by  3,  the  corporate  ex- 
istence being  15  years ;  in  Matter  of  Weatherbee,  157  N.  Y.  Supp.  652, 
they  were  multiplied  by  5,  the  life  of  the  corporation  being  30  years ; 
and  in  Matter  of  Gumbinner,  92  Misc.  Rep.  104,  155  N.  Y.  Supp. 
188,  the  purchase  was  2  years,  and  the  life  of  the  corporation  18  years. 

It  will  be  seen  frfwn  these  matters  that  there  is  no  fixed  rule  for 
taking  any  specific  number  of  years'  purchase  of  the  average  profits. 
In  Von  Au  v.  Magenheimer,  supra,  the  Appellate  Division  said  that 
the  number  of  years'  purchase  that  were  to  be  taken  was  a  question 
of  fact. 

If  the  appraiser  was  right  in  disregarding  the  sales  and  tiie  testi- 
mony of  the  treasurer,  and  in  basing  his  valuation  entirely  on  the  so- 
called  book  value  of  the  stock  plus  the  value  of  the  good  will,  then  I 
think  that  under  all  the  circumstances  a  more  just  result  would  have 
been  reached  if  he  had  taken  the  actual  net  profits  made  during  the 
life  of  the  corporation,  about  20  months,  as  being  the  value  of  the 
good  will,  instead  of  a  6  years*  purchase  of  the  average  annual  prt^ts. 
U  this  be  d<»ie,  and  the  figure  thus  obtained  be  substituted  im  that 
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obtained  by  the  appraiser  as  the  value  of  the  good  will,  the  total  net 
value  of  the  shares  would  be  only  slightly  in  excess  of  the  amount  at 
which  I  have  arrived. 

I  accordingly  hold  that  the  said  shares  should  have  been  appraised 
at  $44  per  share.  The  appeal  is  sustained,  the  order  reversed,  and 
the  report  remitted  to  the  appraiser  for  correction  as  indicated. 

Appeal  sustained,  and  order  reversed. 


(Snrrogate^a  Court,  New  York  County.  March  6,  1910.) 

1.  Wills  <$=>383,  887 — Subbooatkb'  Coubts— Pbobaxe  Pbociedirgs— Puo- 

TIO«.   

Code  CAT.  Froc:  (  2T7C^  making  the  general  rales  ct  practice  api^  to 
Surrogates'  Courts  so  tu  as  they  can  he  applied,  ezo^  where  a  god- 
trary  Intent  appean  from  the  Surrc^tes'  Uiw,  makes  aroUcable  to  a 
contested  probate  proceeding  tried  with  a  jury  section  9E^  authorMng 
motion  for  new  trial  on  the  minutes  of  the  judge  without  making  a 
case,  section  1186,  provldlag  that  where  the  case  presents  only  qnesttons 
of  law  the  Judge  may  direct  the  Jury  to  render  a  verdict  subject  to  the 
opinion  of  the  court,  and  section  1233,  providing  that  a  motion  for  Judg- 
ment on  special  verdict  may  be  made  by  either  party,  and  must  In  tha 
first  Instance  be  heard  and  determined  at  a  term  held  by  one  Judge. 

[Ed.  Note.— For  other  cases,  see  WlUa.  Cent.  Dig.  H  788,  780,  793-196; 
Dec.  Dig.  4s9»S83,  S8T.] 

2.  Wills  ig=333,  S37 — Subrooates*  CotraTS — Pbobatb  Pbocekdinos— Psqci- 

BUKE. 

Motions  for  Judgment  on  the  findings  of  the  jury  on  the  trial  of  con- 
tested probate  proceedings,  and  for  new  trial,  should  not  be  made  or  de- 
cided immediately  on  rendition  of  verdict,  but  at  a  later  date,  in  order  to 
give  the  judge  time  to  consider  the  questions  involved. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  U  788,  788^  783-786; 
Dec.  Dig.  «=s»333,  337.] 

3.  Wills  ^=>316 — Sukbogates'  Coubtb — Pbobatb  Pbooxsoiitos — Pboccdubi. 

A  trial  with  a  jury  in  a  contested  probate  proceeding  Is  not  a  tifii 
at  law,  but  an  iuQuisitlon. 

[Ed.  Note.— For  other  cases,  see  WUIb,  Coit  Dig.  H  742-749;  Dea 
Dig.  «=>316.] 

4  Wills  «==>337 — Subboqates'  Coubts — Pbobatb  PBocBBDiNoa— Pbocidub 
Under  Code  Clr.  Pi-oc.  g  2614,  providing  that  before  admitting  a  will  to 
protMite  the  surrogate  must  be  satisfied  with  the  genuineness  of  tbe  will 
and  the  validity  of  Its  execution,  a  verdict  against  the  welgbt  of  eri- 
dence  must  t>e  set  aside  by  the  surrogate  of  his  own  motion. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  H  793-796;  Dec. 
Dig.  «=»337.] 

Proceedit^  to  probate  the  last  will  and  testament  of  Fanny  U. 
Dorsey,  deceased.  Motion  for  judgment  on  directed  verdict  in  favor 
of  will  granted,  and  motion  for  new  trial  denied. 

Phelan  Beale,  of  New  York  City,  for  proponent 

Bertrand  L.  Pettigrew,  of  New  York  City,  for  contestant.  

ttssFor  otber  cum  we  um*  topic  ft  KET-NUHBBR  In  all  Ker-Nnmbared  DtgMto  k  Indue* 
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FOWLER,  S.  The  trial  of  the  controverted  questions  of  fact  (put 
to  the  jury  by  an  interlocutory  order  dated  November  1,  1915,  based 
on  the  contestant's  objections  demandii^  a  trial  by  jurj^  of  such  con- 
troverted issues)  came  on  for  hearing  before  me  and  a  jury,  duly  im- 
paneled and  selected  for  the  purpose,  at  this  Trial  Term  of  this  court. 
At  the  close  of  the  evidence  I  directed  a  verdict  on  all  the  questions 
so  put  to  the  jury,  substantially  in  favor  of  the  will.  I  then  directed 
mero  motu  the  proponent  to  move,  pursuant  to  section  1233,  C.  C. 
P.,  for  judgment  at  a  late  day  in  the  term  on  the  answers  of  the  jury 
(duly  subscribed  by  the  foreman  and  the  jurors),  and  at  the  same  time 
I  directed  the  contestant  to  move  for  a  new  trial  at  a  day  deferred  on 
the  minutes,  pursuant  to  section  998,  C.  C.  P. 

[1]  I  beHeve  this  is  the  proper  practice,  and  that  section  1233,  C. 
C.  P.,  should  be  held  to  apply  to  verdicts  rendered  by  a  jury  on  the 
controverted  issues  of  fact  put  to  them  in  this  court,  although,  as  I 
pointed  out  in  Matter  of  Plate  (Sur.)  156  N.  Y.  Supp.  999,  the  an- 
swers of  a  jury  to  questions  are  not  a  special  verdict,  and  not  a 
general  verdict  But  they  more  nearly  resemble  a  special  verdict,  as 
defined  by  the  Code,  than  a  general  verdict  The  Code,  to  which  we 
are  referred  in  gross  for  gui^nce  by  the  new  Surrogates'  Law,  seems 
to  contemplate  raily  two  generic  kinds  of  verdict,  and  in  this  respect  it 
is  faulty. 

It  is  necessary  that  the  practice,  on  trials  with  the  aid  of  juries  in 
the  courts  of  the  surrogates  for  this  cotmty,  should  be  speedily  settled 
upon  a  rational  basis.  In  my  judgment  both  of  the  sections  of  the 
Code  indicated  apply  to  trials  with  juries  in  this  court  ior  reasons 
I  shall  hereafter  state  at  length.  One  other  section  also  applies  to 
such  proceedings,  section  1185,  C.  C.  P.  When  the  trial  of  an 
issue  by  a  jury  presents  only  questions  of  law,  the  judge  may  direct 
the  jury  to  render  a  verdict  subject  to  the  opinion  of  the  court.  In 
that  event  the  motion  for  judgment  may  be  made  by  either  party  and 
must  be  made  at  a  term  of  the  Appellate  Division  of  the  Supreme 
Court  Section  1234,  C.  C  F.  In  most  of  the  courts  of  the  sur- 
rogates, especially  those  in  the  rural  counties  of  this  state,  jury  trials 
never  have  taken  place,  and  in  all  probability  such  trials  never  will 
take  place ;  the  surrogates  of  such  counties  electing  to  send  such  matters 
to  the  Supreme  Court,  as  they  may  lawfully  do.  We  shall  get  no  aid 
on  the  proper  practice  from  those  counties.  But  in  this  great  cotmty 
it  is  beccttning  common,  in  the  smaller  estates  more  particularly,  to 
demand  trials  by  jury  in  contested  probate  proceedings.  Too  many 
result  in  settlements,  the  fear  of  a  trial  by  jury  on  wills  is  so  great. 

Thus  it  is  essential  that  the  practice  in  such  proceedings  with  juries 
should  be  speedily  settled  in  this  county  and  the  sections  made  ap- 
plicable to  trials  jury  by  section  2770,  C.  C.  P.,  of  the  new  Surro- 
gates' Law  determined.  When  I  concluded  that  I  ought  to  take  my 
part  in  the  jury  business  of  this  court,  I  found  it  necessary  to  deter- 
mine what  sections  of  the  Code  were  made  applicable  to  trials  by  jury. 
There  had  been  up  to  February,  1916,  but  20  trials  by  jury  since  Sep- 
tember 1,  1914,  and  the  practice  was  not  altogether  uniform,  nor,  with 
exception  of  tilie  last  trial,  such  as  I  could  follow.  Out  of  tiie  20  jury 
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trials  in  all  under  the  new  law  9  verdicts  had  been  directed  by  the 
surrogate.  The  percentage  of  verdicts  against  wills  was  very  much 
greater  than  the  percentage  of  rejected  wills  under  the  old  law.  Out 
of  the  11  issues  left  to  the  jury,  there  were  4  d!sa|^eements,  making 
7  cases  actually  decided  by  juries  in  this  court  in  practioilly 
years  of  court  work. 

[2]  That  a  motion  for  judgment  should  not  now  be  made  or  de- 
cided immediately  on  the  rendition  of  the  verdict,  I  believed  when  I 
deferred  the  motion  in  tiiis  proceeding  to  a  later  day.  The  practice 
of  the  employment  of  juries  in  this  court  is  so  novel  that,  unless  we 
proceed  graviter  et  lente,  we  may  seriously  obstruct  the  rights  and 
powers  now  regulated  by  the  statute  of  wills.  I  know  of  no  such  for- 
midable attack  on  the  testamentary  power,  venia  testandi,  as  the  new 
Surrogates'  Law  affords,  if  the  trials  by  jury  in  the  courts  of  the 
surrogates  are  conducted  by  judges  and  juries  not  impressed  by  the 
wisdom  of  the  statute  of  wills,  the  gravity  of  the  situation,  the  im- 
portance of  the  testamentary  power  to  society  at  large,  and  the  clear 
right  of  a  competent  testator  to  do  what  he  pleases  with  his  own.  The 
slightest  weakening  on  any  of  these  points  by  judge  or  jury  will  re- 
sult, 9  times  out  of  10,  in  injustice  too  grave  to  be  lightly  contem- 
plated. It  is  for  this  reason  that  on  challenges  to  the  favor  on  the 
selection  of  juries  in  this  court,  in  contested  probates,  every  one  of 
those  drawn  should,  before  he  is  accepted  as  a  trial  juror,  be  interro- 
gated as  to  his  attitude 'to  the  statute  of  wills  and  abstract  right 
of  testators  to  do  with  their  own  as  th^  please.  This  has  not  been 
&e  practice,  and  yet  it  is  common  knowledge  that  many  persons  in 
this  commonwealth  do  not  approve  of  the  statute  of  wills,  or  of  tes- 
tamentary dispositions  differing  from  the  statute  of  distributions.  Such 
are  not  competent  to  serve  as  jurors  in  contested  probates  under  the 
new  law. 

It  may  be  said  that  any  error  in  the  trial  of  contested  probates  can 
be  corrected  by  an  appeal.  What  an  idle  and  inconsiderate  su^stionl 
Let  me  illustrate  by  an  example :  The  father  and  breadwinner  comes 
to  die;  he  leaves  the  accumulation  of  a  laborous  life,  $50,000  (this 
is  far  above  the  average  of  estates),  and  surviving  him  a  widow  and 
5  or  10  children,  some  of  them  infants.  His  will  leaving  all  to  the 
widow  is  contested,  perhaps  by  a  guardian  (appointed  by  this  court). 
After  long  delay,  tlie  contested  probate  comes  to  trial  with  a  jury  in 
this  court.  The  verdict  of  the  jury  is  against  the  will.  There  has  been 
a  mistrial,  patent,  open,  and  notorious.  Where  is  the  money  to  oxne 
from  to  correct  the  iniquity  on  appeal?  The  family  are  starving;  all 
need  their  money  now.  So  the  will  of  the  dead  man,  wise  and  prudent 
as  it  is,  is  ignored  by  the  parties.  The  will  fails,  the  statute  of  wills 
is  defeated,  and  the  last  wishes  of  the  dead,  which  ought  to  be  so 
solemn  to  all  right-minded  men,  are  ignored.  Only  the  gfuardian  has 
profited  in  the  case.  It  is  the  people  of  the  poorer  sort  who  are  go- 
ing to  be  the  victims  of  such  malpractice,  ignorajit  practice,  or  want 
of  skill  on  the  part  of  myself  or  the  jury.  It  is  for  this  reason,  and 
in  order  that  no  blame  should  lie  at  my  own  door  in  this  matter,  that 
I  directed  the  motion  for  judgment  on  the  findings  in  this  case  to  be 
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deferred  until  I  could  consider  the  matter  afre^  with  proper  deliber^ 

ation. 

The  practice  of  moving  for  judgment  in  this  court  at  a  deferred 
day  is  consistent  with  the  old  practice  in  this  county  and  in  all  courts 
of  this  diaracter,  as  it  gives  ample  time  for  that  fuller,  deliberate  and 
requisite  consideration  on  the  part  of  the  surrogate,  who  remains  the 
exclusive  judge  of  probate  under  the  new  law,  and  who  must  be  sat- 
isfied in  his  conscience^  pursuant  pa  section  2614,  Code  of  Civil  Pro- 
cedure, before  the  law  allows  him  to  enter  a  decree  of  probate  based 
on  any  verdict.  Unless  he  is  careless  or  unmindful  of  his  main  offi- 
cial obligation,  he  must,  in  my  opinion,  take  time  before  acting  on  the 
verdict.  By  some  delay  in  re-examining  the  case  before  proceeding 
to  decree  ox  probate  the  chances  of  error  will  be  lessened. 

My  own  poor  experience  counts  for  something  as  to  the  great  ad- 
vantage of  full  and  long  reconsiderati(»i  before  proceeding  to  a  decree 
of  probate.  Under  the  old  law,  with  the  aid  of  eminent  and  careful 
counsel  employed,  I  have  without  juries  decided  many  more  contested 
probates  than  any  of  my  predecessors,  some  of  them  involving  months 
of  time  and  millions  in  amounts.  Owing  to  the  assistance  I  received 
from  counsel  and  the  time  and  care  bestowed,  in  only  a  very  few  in- 
stances were  there  any  appeals.  The  judgment  was  satisfactory  to 
the  parties.  In  none  was  there  a  reversal.  It  is  only  by  equal  dili- 
gence and  care,  with  the  assistance  of  coimsel,  that  I  can  hope  to  avoid 
grave  errors  on  my  part  in  probates  carried  on  with  the  aid  of  juries. 
It  is  for  this  reason  that  I  directed  the  motion  for  judgment  on  the 
findings  to  be  deferred  until  I  could  consider  further  ^is  matter  as 
fully  as  its  importance  and  novelties  dictated. 

The  cross-motion  for  a  new  trial  on  the  minutes,  at  a  deferred  day, 
is  also  essential,  in  my  judgment,  to  the  due  administration  of  justice 
in  this"  court  under  the  new  procedure.  The  record  can  then  be  de- 
liberately inspected  and  considered.  There  is  no  other  case  tried  with 
a  jury  which  requires  more  readiness,  technical  skill,  and  ability  on 
&e  part  of  the  trial  judge  than  cases  tried  with  a  jury  on  the  validity 
of  wills.  The  truUi  of  this  will  be  perceived  if  we  reflect  that  the 
common  law  of  evidence  has  been  made  mainly  in  two  classes  of  jury 
cases — crimes  and  ejectments  involving  the  validity  of  wills.  I  am 
free  to  confess  I  feel  very  unequal  to  the  novel  and  inadequate  meth- 
ods of  trial  now  prescribed  for  this  court. 

It  has  been  said  by  a  justice  of  the  Supreme  Court  of  ripe  and  valu- 
able experience  that  the  new  Surrogates'  Law  is  not  a  workable  act. 
But  on  this  point  I  have  no  opinicm.  I  shall  give  it  the  most  favorable 
construction  I  can.  That  is  a  duty  incumbent  on  every  minister  of 
justice.  The  frequent  errors,  on  the  part  of  the  ablest  common-law 
judges,  in  ejectments  involving  wills,  was  a  strong  argument  for  the 
retention  of  the  three  trials  formerly  allowed  in  ejectments.  Under 
the  new  law  we  are  confronted,  not  only  with  the  difficulties  confront- 
ing the  older  judges,  but  with  new  difficulties  on  the  rules  of  evidence. 
I  will  mention  two  which  occur  to  me.  Under  present  section  2757, 
C.  C,  P.,  errors  in  the  reception  or  rejection  of  evidence  are  made  of 
no  particular  account  in  trials  in  Surrogates'  Courts,  yet  if  a  trial 
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with  a  jury  is  according  ,to  the  course  of  the  common  law,  any  ad- 
mission of  evidence  likely  to  mislead  the  jury  or  injure  a  party  is  fatal 
to  the  verdict.  Which  of  these  sets  of  rules  now  applies  ?  Is  section 
2757  now  repealed  by  implication,  or  is  it  to  govern  jury  trials? 

There  is  another  difficulty  about  &e  application  of  rules  of  evidence 
in  this  court.  Formerly  the  hearing  at  the  probate  audience  was  an 
inquisition  by  the  surrt^te  as  to  the  testamentary  res,  and  the  wit- 
nesses, known  as  surrogates'  witnesses,  were  the  surrogates'  very  own, 
and  not  the  witnesses  of  the  parties.  The  sections  of  the  statute  re- 
quiring surrogates'  witnesses  to  be  called  and  examined  are  still,  in 
substance,  continued.  Section  2611,  C.  C.  P.  The  application  of  the 
revised  section  relative  to  surrogates'  witnesses  to  a  genuine  trial  by 
jury  would  make  nonsense  of  every  rule  regulating  evidence  on  trials 
by  jury  at  common  law.  The  law  about  surrogates*  witnesses  was 
originally  directed  to  an  ex  parte  inquisition.  Surrogates'  witnesses 
are  absolutely  inconsistent  with  trials  conducted  according  to  the 
course  of  the  common  law.  The  surrogates'  witnesses  would  not  be 
the  witnesses  of  the  real  parties  to  the  contention,  nor  are  such  par- 
ties bound  by  their  testimony.  Yet  such  witnesses  may  still  be  called 
befwe  the  jury  without  the  action  of  any  of  the  real  litigants.  If  so 
called  we  should  have  two  sets  of  witnesses  testifying  before  the  jury, 
one  interrogated  on  the  part  of  the  surrogate,  and  neither  witness  nor 
surrogate  bound  by  any  rule  of  evidence  known  to  the  common  law. 
How  could  such  a  trial  be  carried  on  according  to  the  course  of  the 
common  law?  Lord  Mansfield,  Chief  Justice  Shaw,  or  Chief  Justice 
Spencer  himself — ^the  greatest  of  common-law  judges — could  make 
nothing  out  of  such  an  absurd  state  of  thinp^.  It  is  for  such  reasons 
I  directed  a  motion  for  judgment  on  the  findings  of  tiie  jury  to  be  made 
at  a  day  deferred. 

[3]  The  new  manner  of  probate,  allowed  by  the  new  Surrogates' 
Law,  is  a  complete  bouleversement  of  all  prior  principles  of  probate 
law  and  of  the  common  law  as  well.  A  former  probate  proceeding 
was  an  inquisition,  committed  to  the  surrogate  as  a  probate  jut^e, 
and  his  inquiry  concerned  that  res  incerta,  a  testamentary  script  only 
alleged  to  be  a  will.  To  such  an  inquisition  only  a  negation  can  be 
interposed.  But  on  the  inquisition  of  probate,  by  custom,  certain  af- 
firmative pleas  were  of  late  years  permitted  to  be  interposed  in  pro- 
bate courts.  These  were  very  few.  On  these  permitted  pleas  there 
was  a  trial  allowed,  but  the  trial  was  conducted,  as  all  the  better  au- 
thorities of  this  state  show,  according  to  the  course  of  the  civil  law, 
formerly  in  theory  dominant  in  courts  of  probate  as  in  chancery.  The 
new  proceeding  with  a  jury  in  this  court  is  not  a  trial  at  law.  A  trial 
at  law  always  concerns  a  res  certa,  or  thing  or  right  in  esse.  It  never 
concerns  a  thing  in  posse  only.  There  is  no  instance  at  common  law 
of  a  trial  over  a  res  or  right  not  in  esse.  A  will  is  not  in  esse  until 
probate.  Before  that  it  is  only  a  script,  or  piece  of  paper,  a  thing  in 
posse. 

To  regard  tfie  inquisition  with  a  jury  in  this  court  as  a  trial  at  law 
is  an  absurdity  and  crass  ignorance,  and  contrary  to  all  principles 
which  underlie  common  law  procedure.  Consequently  the  f uncti(xi  of 
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a  Jury  in  this  court,  in  so  far  as  the  debatable  res  or  unauthenticated 
script  on  paper  is  concerned,  remains  an  inquisition  in  our  system 
of  jurisprudence,  and  not  a  trial  at  law.  In  so  far  as  tiie  pleas  are 
concerned,  ccHnmonly  called  affirmative  objections,  viz.  fraud,  duress, 
and  undue  influence,  the  issues  are  of  fact,  and  the  trial  of  such  is- 
sues, apart  from,  factum,  is  possible  according  to  the  course  of  the 
common  law,  which  still  regulates  in  this  state  all  issues  submitted  to 
juries.  But  to  extricate  from  confusion  the  two  sets  of  conflicting 
ivinciples  apjdicable  to  the  new  compound  proceeding,  and  to  apply 
with  correctness  the  conflicting  rules  of  evidence  related  to  separate 
and  opposed  principles  of  law,  is  a  labor  of  m^nitude.  It  was  for 
this  reason  that  I  directed  a  motion  for  judgment  on  the'  findii^  to 
be  made  at  a  day  deferred,  so  that  I  might  inspect  the  record  with 
proper  circumspection. 

To  resume  more  practical  considerations :  Juries  are  much  confused 
by  the  mixed  questions  of  law  and  fact  which  the  surrogates  of  this 
county  are  compelled  to  put  to  them  by  the  new  Surrc^tes'  Law  in 
contested  probate  proceedmgs  where  juries  are  employed.  At  com- 
mon law  the  issue  for  the  jury  is  always  sharp  and  defined.  The  ver- 
dict is  guilty  or  not  guilty,  for  defendant  or  for  plaintiff.  The  jury 
fully  understands  a  single  issue.  But  here  in  this  court  the  issues  in 
probate  procedings  are  many,  and  the  jury  must  have  the  whole  stat- 
ute of  wills  clearly  put  to  them  in  the  judge's  charge  before  they  can 
decide  correctly.  Every  conceivable  application  of  the  statute  of  wills 
which  bears  on  the  case  must  be  explained  and  placed  before  the  jury, 
lucidly,  corr«:tly,  and  in  untechnical,  simple  English.  To  c<»ivert  tech- 
nical propositioas  into  untechnical  phrase  requires  the  training  of  a 
master.  If  any  Latin  or  technical  phrases  are  used  in  the  charges  to 
die  jury,  it  is  a  valid  ground  of  exception  and  fatal  to  the  verdict.  It 
was  for  this  reason  I  directed  a  motion  for  a  new  trial  on  the  evidence 
at  a  day  deferred. 

[4]  A  verdict  against  the  weight  of  evidence  must  be  set  aside  by 
the  surrogate  of  his  own  motion  or  he  is  highly  culpable,  for  it  is  he 
who  remains  the  sole  judge  of  probate  under  the  law,  and  the  verdict 
is  solely  in  aid  of  his  conscience  under  sectimi  2614,  C.  C.  P.  Unless 
the  probate  judge,  in  contested  probates  in  ihis  court,  has  the  jury 
well  in  hand,  there  will  be  a  mistrial.  If  he  is  too  obsequious,  sub- 
servient, or  deferential  to  juries,  and  leaves  to  them  a  single  issue 
which  he  should  decide  himself,  there  will  be  a  mistrial.  If  the  judge 
refuse  to  charge  the  jury  when  duly  requested  on  the  most  involved 
proposition  of  the  law  of  wills  involved  in  the  case,  there  will  be  a  mis- 
trial if  the  request  was  timely.  It  is  for  this  reason  that  I  directed  a 
motion  to  be  made  at  a  day  deferred  for  a  new  trial  on  the  minutes. 

But  it  may  be  said  by  thoughtless  men  that  the  forms  of  action 
allowed  by  the  old  Code,  particularly  old  section  2653a  of  the  former 
Code,  worked  well  and  was  much  the  same  as  the  present  practice  in 
contested  probate  proceedings  under  the  new  Surrogates'  Law.  But 
to  so  affirm  is  both  careless  and  undemonstrable.  They  resemble 
each  other  no  more  than  light  and  darkness  or  black  and  white  re- 
semble each  other.  Under  section  2653a  there  was  an  action  over 
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a  legal  res  in  esse  as  I  have  explained.  In  such  action  there  was  a 
great  and  fundamental  presumption  prescribed  by  statute  in  fxvor 
of  res  or  will  in  esse.  That  presumption  was  at  the  base  of  the  entire 
trial  of  the  action.  It  permeated  and  regulated  the  trial.  Onus  pro- 
band! in  the  action  under  section  2653a  was  skillfully  regulated  by  the 
statute.  Indeed,  the  section  2653a,  as  often  amended,  finally  became 
a  tolerably  complete  code  of  procedure  and  regulation  in  itself.  Such 
regulation  was  highly  essential  to  a  type  of  action  unknown  to  the 
common  law.  How  the  guardians  of  property  could  ever  have  been 
induced  to  think  tiiat  the  present  jury  proceeding  in  -the  Surrogates' 
Court  in  contested  probates  is  a  fair  substitute  for  that  section  I  can- 
not see.  They  should  have  waked  up  and  put  their  armor  on  before 
it  was  too  late. 

I  animadverted  on  section  2653a  in  my  decision  in  the  contest  on 
Mr.  Eno's  will,  157  N.  Y.  Supp.  553.  I  have  carefully  examined  many 
of  the  records  and  cases  tried  under  section  2653a  (old  Code),  which 
was  far  more  perfect  legislation  than  the  present  Surrogates'  Law  now 
regulating  jury  trials  in  this  court.  In  many  of  the  trials,  pursuant  to 
that  section,  liie  functions  of  judge  and  jury  were  misunderstood  or 
confused,  as  the  law  reports  show,  and  the  practice,  at  best,  was  far 
from  ideal  or  according  to  common-law  precedent.  It  is  these  prece- 
dents which  regulate  all  trials  by  jury  in  this  state.  Whether  old 
section  2653a  ever  worked  justice,  as  compared  witli*  the  still  older 
law  on  wills,  I  much  doubt.  But  that  section  has  now,  in  any  event, 
disappeared  unmoumed  in  the  limbo  of  curiosities  and  anomalies  of 
the  law.  I  do  not  consider  it  necessary,  at  this  time,  to  point  out  the 
differences  between  other  rq>ealed  sections  of  the  old  Code  which 
might  be  regarded  as  parallel. 

As  the  rules  regulating  onus  proband!  in  proceedings  of  fbis  char- 
acter are  not  yet  settled  by  the  decisions  of  tiiis  state,  except  on  pleas 
of  undue  influence,  duress,  and  fraud,  I  shall  at  this  time  not  refer 
to  them  further  than  to  say  they  present  very  serious  questions  in  the 
as  yet  not  fully  developed  stage  of  our  jurisprudence.  To  complete 
a  corpus  juris  of  our  own  will  take  several  centuries  more. 

This  opinion  is  perhaps  already  too  extended,  but  at  the  outset  of 
the  novel  proceedings  inaugurated  by  the  new  Surrogates*  Law  it  is 
necessary  that  all  the  things  to  which  I  have  alluded  should  be  con- 
sidered. I  have  already  held  that  the  verdict  of  a  jury  is  not  made 
conclusive  on  the  surrogate  by  statute  (Matter  of  Plate  [Sur.]  156 
N.  Y.  Supp.  999;  Matter  of  Eno,  supra),  but  tliis  was  in  conformity 
with  Hawke  v.  Hawke  (82  Hun,  439,  445,  31  N.  Y.  Supp.  968),  whew 
the  difference  was  pointed  out  between  a  statute  making  a  verdict 
conclusive  and  one  not  making  it  conclusive.  A  motion  for  judgment 
on  the  answers  of  the  jury  and  a  motion  for  a  new  trial  are  in  aaord 
with  the  appropriate  sections  of  the  Code  cited.  That  these  motions 
should  be  deferred,  and  not  made  at  once  on  the  rendition  of  the  ver- 
dict, is  in  conformity  with  common  prudence,  in  view  of  the  novel  sit- 
uations created  by  the  new  Surrogates'  Law. 

The  motions  for  judgment  and  a  new  trial  having  come  on  to  be 
heard  after  mature  and  deliberate  examination  of  the  record  of  to 
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trial  in  this  matter,  I  am  convinced  that  there  was  no  serious  error, 
and  that  it  was  my  duty  and  judicial  obligation  to  direct  a  verdict  in 
favor  of  the  will.  Had  I  left  the  matter  to  the  jury,  and  had  they 
found  against  the  will,  the  verdict  must  have  been  set  aside  as  against 
the  weight  of  evidence.  Herring  v.  Hoppock,  15  N.  Y.  409;  Storey  v. 
Brennan,  15  N.  Y.  524,  69  Am.  Dec  629;  Cagger  v.  Lansing,  64  N. 
Y.  417,  413;  Moore  v.  Bristol.  2  Wk!y.  EHg.  293;  Birdsall  v.  Patter- 
son. 51  N.  Y.  43,  47,  48;  Browne  v.  Murdock.  12  Abb.  N.  a  360; 
Dobie  V.  Armstrong,  160  N.  Y.  594,  55  N.  £.  302;  Hagan  v.  Sone, 
174  N.  Y.  at  page  320,  66  N.  E.  973. 

The  motion  for  a  new  trial  must  therefore  be  denied,  and  the 
motion  for  decree  of  probate  on  the  findings_  of  the  jury  panted. 
Settle  decree  on  two  days'  notice,  in  conformity  with  this  direction, 
providing  that  the  will  propounded  for  probate  is  the  last  will  and 
testament  of  the  testatrix,  and  as  such  entitled  to  probate. 


WiTNXSSES  «=>219— COMPBIBHOT— WAJVIE. 

After  filing  objections  to  the  probate  of  the  script  purporting  to  be 
the  last  will  of  his  wife,  the  objecting  husband  died,  and  the  execntor  of 
the  deceased  husband,  who  was  made  a  party,  ofiFered  to  prove  by  the 
physician  who  attended  the  testatrix  immediately  prior  to  her  death  that 
at  the  time  she  executed  her  will  she  lacked  testamentary  capacity.  Code 
Cir.  Proc.  {  836,  relating  to  waiver  of  the  privilege  of  a  .^yslclan  by 
enumerated  persons,  declares  that  any  other  party  In  interest  may  waive 
such  privilege.  Beld,  that  the  executor  of  the  deceased  bosband  was  a 
party  In  interest,  entitled  to  waive  anch  iffivUeg^  for  the  probating  of 
tibe  will  would  affect  the  husband's  estate,  and  so  the  teedmony  of  the 
physician  was  competent 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  ||  760,  781,  763 ; 
Dec  Dig.  «=>219.] 

In  the  Matter  of  the  Estate  of  Mary  Mele,  deceased.  On  objections 
to  the  prolate  of  the  script  purporting  to  be  her  last  will.  Matter  set 
down  for  hearing. 

Mortimer  Boyle,  of  New  York  City  (Richard  F.  Weeks,  of  New 
York  City,  of  counsel),  for  proponent. 
Manton  Marks,  of  New  York  City,  for  objectant 

FOWLER,  S.  The  husband  of  the  testatrix  filed  objections  to  the 
probate  of  the  script  purporting  to  be  her  last  will.  Before  the  mat- 
ter came  on  for  hearing  the  husband  died,  and  the  executor  of  his 
estate  was  made  a  party  to  the  proceeding.  Upon  the  hearing  before 
me  the  executor  of  the  husband's  estate  offered  to  prove,  by  ^e  testi- 
mony of  the  physician  who  attended  the  testatrix  immediately  prior 
to  her  death,  that  at  the  time  she  executed  the  alleged  wiQ  she  lacked 
testamentary  capacity.  The  executor  offered,  in  accordance  with  the 
provisions  of  section  836  of  the  Code,  to  waive  the  privil^e  of  the 
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(^ysician;  but,  as  I  had  considerable  doubt  as  to  the  power  of  the 
executor  of  the  deceased  husbuid  of  die  testatrix  to  make  such  waiver, 
I  refused  to  permit  the  physician  to  testify  at  that  time,  reserving, 
however,  for  further  consideration  the  question  of  the  power  of  the 
executor  to  waive  the  privilege  of  the  physician. 

The  successive  enactments  in  relation  to  waiving  the  privilege  grant- 
ed to  a  physician  by  section  834  of  the  Code  show  a  tendency  on  the 
part  of  the  Legislature  to  extend  this  power.  The  present  statute 
specifically  enumerates  the  parties  who  may  waive  the  privilege,  and 
immediately  after  the  specific  enumo-ation  there  is  add^  tiie  fdirase: 
"Or  any  omer  party  in  interest."  This  phrase  does  not  seem  to  have 
been  construed  by  tiie  courts  of  this  state.  In  Matter  of  Hopkins,  73 
App.  Div.  559,  77  N.  Y.  Supp.  178,  it  was  held  that  the  privilege  may 
be  waived  either  by  the  widow,  by  an  heir  at  law  or  by  the  executors ; 
and  in  the  Matter  of  Murphy,  85  Hun,  575,  33  N.  Y.  Supp.  198,  it  was 
held  that  the  privilege  may  be  waived  by  the  heirs  at  law  or  by  the 
next  of  kin.   In  the  latter  case  it  was  also  stated  that: 

"The  right  of  waiver  was  •  •  •  extended  to  *  *  *  Chose  bavtng 
the  legal  relation  ot  porttes  In  tnterest,  and  who  are  iwopeily  In  the  action 
or  proceeding  In  whlfA  the  qneatlMi  arises  before  the  ooorL** 

This  statement  was  not  necessary  to  the  decision  in  tiie  case,  but  it 
would  seem  to  indicate  tiliat  die  court  would  construe  the  i>hrase,  "any 
other  party  in  interest,"  to  mean  any  party  who  has  sufficient  interest 
in  the  matter  to  be  made  a  party  to  the  proceeding.  The  surviving 
husband  of  the  testatrix  would  unquestionably  have  the  right  to  waive 
the  privilege,  if  he  were  living  at  tiie  time  the  testimony  of  the  physi- 
cian was  offered.  Upon  his  death  the  executor  of  his  estate  was  made 
a  party  to  this  proceeding  to  probate  the  alleged  last  will  of  the  tes- 
tatrix, and  Such  executor,  as  the  legal  representative  of  the  estate  of 
the  deceased  husband  of  the  testatrix,  has  an  interest  in  the  probate 
proceeding.  If  the  script  should  be  refused  probate,  the  estate  of 
which  he  is  the  legal  representative  would  be  materially  benefited. 
As  executor  of  the  husband's  estate  it  is  his  duty  to  collect  tfie  assets 
of  the  estate,  to  enforce  all  claims  or  demands  existing  in  favor  of  the 
decedent  at  the  time  of  his  death,  and  to  prosecute  any  action  or  pro- 
ceeding to  which  his  decedent  was  a  party.  As  the  law  imposes  upon 
him  the  duty  of  being  a  party  to  the  contested  probate  proceeding,  and 
continuing  that  proceeding  to  its  termination,  he  is  necessarily  an  in- 
terested party.  He  is  also  an  interested  party,  because  the  estate  which 
he  represents  will  be  substantially  affected  by  the  result  of  the  proceed- 
ing. , 

It  is  true  that  his  interest  is  not  individual  or  personal,  but  as  the 
representative  of  his  decedent's  estate.  Nevertheless,  it  is  an  interest 
in  the  proceeding,  and  I  am  inclined  to  think  that  it  is  sufficient  to 
make  the  executor  a  "party  in  interest,"  within  the  signification  of  that 
phrase  in  section  836  of  the  Code.  It  seems  to  me,  therefore,  that 
the  waiver  of  the  executor  of  testatrix's  husband  is  sufficient  to  war- 
rant the  recq>tion  of  the  testimony  of  the  physician  who  attended  tfie 
testatrix  immediately  before  her  death.  I  will  set  the  matter  down 
for  hearmg  before  me  on  the  3d  day  of  April,  1916,  ior  the  purpose 
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of  affording  the  ^ysician  an  opportunity  of  testifying  on  behalf  of 
the  contestants.  The  attorney  for  the  ccmtestants  will  serve  a  notice 
of  hearing  on  all  the  parties  who  appeared  in  the  probate  proceeding, 
and  file  proof  of  service  with  my  secretary  on  or  before  April  1,  1916. 


(92  Ulflc.  695) 

In  re  BROOKLYN  TRUST  CO. 

In  re  WEBB'S  ESTATE!. 

(Surrogate's  Gonit,  Kings  Conaty.   December,  lOlK) 

t.  Wills  <8=>15— Drvisx  ob  Bequbst  to  Chabitable  Institution — LncrrA- 
TioN  ON  Amottniv— Computation. 

In  computing  the  fond  of  whlcb  one-half  Is  to  be  iMild  to  Instltntlona 
which  fall  within  the  Inhibition  of  Decedent  Estate  Law  (Consol.  Laws, 
c.  13)  I  17,  providing  that  no  person  harlng  a  husband,  wife,  child,  or 
puent  shall  Trill  to  any  <diarltable  Institution  mors  than  one-half  of  her 
ertate.  the  estate  abonU  be  taken  at  its  value  whoi  testatrix  died,  and 
debts,  but  not  admlnlstratloa  expenses,  be  subtracted  tb^fnun. 

[Bd.  Note^FoF  other  cases^  atie  Wills,  Cent.  Dig.  1 86;  Dec;  Dig.  4a»16.] 

2.  Wziu  #9>10— DxviaB  oa  Bbqubr  vo  GoapoRATa  BiKBFicxAnKS— Lihita- 
TioN  ON  AlcounT — CovPUTATion — ^Dbcbeabe  in  Value. 

Where,  by  reason  of  delay  in  the  distrlbutlrai  of  such  an  estate,  there 
have  been  decreases  as  well  as  appreciations  In  the  value  of  the  property, 
and  have  be«i  accmals  of  interest  or  income,  the  decreases  must  be  con- 
sidered In  detenninlng  the  value  of  the  estate  as  of  the  ttme  of  tortia- 
tilx's  death. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  1 36;  Dea  Dig.  ^16.] 

8.  Wnxs  «=3>16 — ^Devise  oa  Bequest  to  Cokpobatb  BENEnozABUs— Lzuta- 
TION  ON  Amount — Value  of  Reuaindebs — Appraisement. 

Where,  In  the  application  of  such  statute,  It  becomes  necessary  to  in- 
clude In  the  valuation  of  the  estate  the  value  of  remainders,  they,  if  vesl> 
ed,  must  be  aroraised  by  the  use  of  the  life  tables. 

EEd.  Note.— I\)r  ottier  cases,  see  Wills,  Cent  Dig.  1 86 ;  Dec.  Dig.  ^15.] 

In  the  matter  of  the  petition  of  the  Brooklyn  Trust  Company  to 
render  and  settle  its  account  as  executor  of  the  last  will  and  testa- 
naent  of  Matilda  E.  Webb,  deceased.   Decreed  accordii^  to  opinion. 

Cullen  &  Dykman,  of  Brooklyn,  for  executor. 
Rufus  T.  Grig|^,  of  New  York  City,  for  objectanls. 
Theodore  L.  ^othingham,  of  New  York  City,  for  Brooklyn  Hos- 
pital. 

Percy  S.  Dudley,  of  New  York  City,  for  Long  Island  College 
Hospital. 

R.  F.  Greacen,  of  New  York  City,  for  Brooklyn  Home  for  Aged 
Men. 

l,ewis  C.  Grover,  of  Brookljrn,  for  Brooklyn  Orphan  Asylum. 
Wood,  Cooke  &  Seitz,  of  New  York  City,  for  Brodclyn  Qiildren's 
Aid  Society. 

Henry  Joralemcm  Davenport,  of  Brooklyn,  for  Brooklyn  Home  for 

Consumptives. 

David  Provost,  for  House  of  St.  Giles  the  Cripple. 

Hubbard  &  Rushmore,  for  Home  for  Friendless  Women  and  Chil- 
dren. 

4s9Por  otliar  caim  sm  lAin*  topio  A  KBY-NUHBB&  In  all  Kqr-Numband  OlgMts  A  Indexw 
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KETCHAM,  S.   This  accounting  requires  the  application  of  sec- 
tion 17  of  the  Decedent  Estate  Law,  which  provides: 

"No  person  having  a  husband,  wife,  child  or  parent,  Shall,  by  Us  or  ber  | 
last  wlU  and  testament,  devise  or  bequeath  to  any  benevol^t,  diarltable,  liter 
ary,  scientific,  religious  or  missionary  society,  association  or  corporation,  Id 
trust  or  otherwise,  more  than  one-half  part  of  his  or  her  estate,  after  tie 
paym«it  of  his  or  her  debts,  and  mdi  devise  or  bequest  diaU  be  valid  to 
the  extent  of  one-half,  and  no  more." 

It  thus  becomes  necessary  to  compute  the  fund  of  which  one-half 
is  to  be  paid  to  the  institutions  which  fall  within  the  inhibition  of  the 
statute. 

[1]  1.  There  is  then  presented  the  injuiry:  Is  such  fund  to  be  as- 
certained by  subtracting  from  the  value  of  the  estate  left  at  the  death 
of  the  testator  onh"  his  debts,  or  by  subtracting  also  the  e3q)enses  ol 
administration?  The  whole  question  was  answered  when  it  was  held 
that  the  estate  which  was  subject  to  the  subtraction  of  the  debts  paid 
was  the  estate  to  be  taken  at  its  valu?  when  the  testator  died.  Matter 
of  Durand,  194  N.  Y.  477,  488,  87  N.  E.  677;  St.  John  v.  Andrews 
Institute,  191  N.  Y.  254,  274,  83  N.  E.  981,  14  Ann.  Cas.  708;  Hollb 
v.  Drew  Theological  Seminary,  95  N.  Y.  166,  177,  178;  Chamberlain 
V.  Chamberlain,  3  Lans.  348,  358;  Frost  v.  Emanuel,  152  App.  Div. 
687,  689,  137  N.  Y.  Supp.  559;  Rich  v.  Tiffany,  2  App.  Div.  25, 
28,  37  N.  Y.  Supp.  330;  Harris  v.  American  Bible  Society,  4  Abb. 
Prac.  (N.  S.)  421,  428;  Orphan  Asylum  v.  White,  6  Dem.  Sur.  201, 
210. 

It  would  impute  absurdity  to  this  interpretation  of  the  statute  to 
suppose  that  in  the  words  "value  at  the  time  of  death,"  or  their  equiva- 
lent, there  was  defined  anything  except  the  monetary  measure  at  the 
time  of  death  of  the  property  of  which  the  decedent  did  seised  or  pos- 
sessed. While  the  cases  cited  contain  nothing  of  authority  or  toler- 
ance for  a  contrary  view,  they  were  followed  and  reinforced  by  ex- 
press decisions  which  state  the  foUowii^  formtda,  already  adopted 
by  this  court: 

"Ascertain  the  money  value  of  the  estate  as  It  remained  at  death,  subtract 
therefrom  the  amount  of  decedent's  debts,  pay  one-half  of  the  renulnder  to 
the  corporate  legatees,"  whose  legades  were  subject  to  reduction.  Matter  of 
Johnston,  76  Misc.  Rep.  891,  187  N.  T.  Supp.  166. 

In  Matter  of  Teed.  59  Hun,  63,  12  N.  Y.  Supp.  642,  s,  c.  76  Hun, 
567,  28  N.  Y.  Supp.  203,  it  is  fairly  apparent  that,  under  this  statute, 
the  calculation  of  the  share  of  certain  religious  and  educational  in- 
stitutions was  based  upon  the  value  of  the  estate  at  death,  less  both 
debts  and  testamentary  expenses ;  and  the  case  in  both  of  its  appeals 
is  an  authority  against  the  present  views  of  this  court,  although  its 
influence  is  impaired  by  the  fact  that  the  point  was  not  argued. 

In  Hollis  v.  Drew  Theological  Seminary,  95  N.  Y.  166,  the  question 
was  not  invfdved,  but  the  statement  was  clearly  made  tiiat  the  valae 
of  tiie  estate  was  to  be  ascertained  as  of  the  time  of  death,  wtuch 
necessarily  excluded  any  conclusion  or  suggestion  that  the  value  of  the 
estate  was  to  be  that  which  it  should  bear  after  it  was  depleted  by 
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expenses,  and,  further,  that  the  value  at  the  time  of  the  testator's 
death  was  then  to  be  taken  after  "paying  his  or  her  debts/'  in  order 
to  arrive  at  the  sum  from  which  the  institutions  should  receive  their 
statutory  share. 

In  On>Iian  Asylum  v.  White,  6  Dem.  Sur.  201,  Mr.  Surrogate  Signor 
derives  the  rule  from  Hollis  v.  Drew  Theological  Seminary,  st^ra, 
and  in  the  calculation,  spread  in  his  opinion  at  page  210  of  the  report, 
holds  that  the  only  deduction  to  be  made  from  the  value  of  the  estate 
as  it  stood  at  dea&  is  the  amount  of  the  debts. 

In  Chamberlain  v.  Chamberlain,  3  Lans.  348,  the  court  states  the 
rule  as  this  court  has  declared  it,  and,  at  pages  358  and  359,  closes 
its  reasoning  with  the  wcnrds: 

"The  deductions  atithoDzed  are  limited  to  that  portion  of  the  estate  that 
may  be  required  to  pay  the  testator's  debta.  and,  by  implication,  exclude  every- 
thing beyond  that,  In  detenolnlng  the  amount  he  (the  testator)  may  devise  to 
the  corporations,  societies  and  associations  mentioned.  So  far  as  the  testator 
attempted  to  exceed  ttie  restriction  imposed  by  the  statute,  his  will  was  in- 
valid, within  the  express  terms  made  use  of.  It  was  valid  to  the  extent  of 
the  half  of  his  estate  he  was  permitted  by  its  language  to  devise  and  bequeath ; 
but  not  beyond  tbat" 

The  court  then,  after  ascertaining  the  amount  of  the  estate,  proceeds : 

"And,  as  thus  reduced,  one-fourth  of  the  estate  of  the  testator  left  after 
the  payment  of  his  debts  would  be  all  that  could  be  claimed  by  ^tber  oC  the 
legatees  for  which  those  legacies  were  provided." 

In  the  same  case  on  appeal  (43  N.  Y.  424)  no  real  discussion  is 
found,  but  the  following  language  is  used,  with  respect  to  legacies 
for  charitable  and  educational  institutions : 

"If  the  two  legacies,  when  ascertained,  aball  In  the  a^^gate  exceed  In 
amount  the  one-half  part  of  the  estate  after  the  payment  of  jnat  debta,  ttiey 
must  be  reduced  by  proper  deductions." 

In  Currin  v.  Fanning,  13  Hun,  458,  the  case  of  Chamberlain  v. 
Chamberlain,  supra,  is  regarded,  not  only  as  authority  that  the  half 
is  to  be  computed  with  reference  to  the  estate  at  the  time  of  the  tes- 
tator's death,  but  that  the  debts  are  to  be  first  deducted.  See  page 
473  of  the  report. 

In  Matter  of  Hughes,  Surr.  Decs.  N.  Y.  Co.  (1891),  the  computation 
rendered  necessary  by  the  statute  in  question  proceeded  upon  the 
deduction  of  debts  and  without  any  subtraction  of  administrative  ex- 
penses, though  the  latter  item  was  substantial. 

In  Hughes  v.  Stoutenburgh,  168  App.  Div.  512,  154  N.  Y.  Supp.  65, 
the  will  which  was  before  the  court  was  that  which  was  involved  in 
Matter  of  Hughes,  supra.  The  opinion  of  the  Appellate  Division  re- 
cites all  of  the  figures  which  were  involved  in  the  decree  in  Matter 
of  Hughes,  which  demonstrate  that  the  decree  therein  was  not  based 
upon  any  subtraction  from  the  value  of  the  estate  except  debte, 
and  says  of  the  result  reached  by  this  calculation  that  it  was  in  ac- 
cordance with  tEe  rule  prescribed  in  Hollis  v.  Drew  Theological  Sem- 
inary, supra. 
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In  Estate  of  Colbuni,  157  N.  Y.  Supp.  676^  Mr.  Surrogate  Cohahn, 
in  determining  the  amount  reserved  by  this  statute  to  legatees  iri» 
were  educational  institutions,  says; 

"The  amount  which  the  above-named  corporations  may  take  Is  to  be  BKer- 
tained  bj  computing  the  value  of  the  estate,  including  the  New  Jerae;  ml 
estate,  as  of  the  date  of  death  of  testator,  subtracting  therefrom  the  decedent's 
debts,  and  dlTidlng  the  remainder  by  two.  Administration  expenses  do  not 
enter  Into  the  calculation  and  are  not  to  be  sobtracted  like  the  debts  of  ttie 
decedmt*' 

The  state  of  authority  thus  portrayed  requires  that  in  the  decree  to 
be  entered  herein  the  rule  of  calculation  adopted  in  the  lAaiba  oi 
Johnston,  supra,  must  prevail. 

[2]  2.  By  reason  of  delay  in  the  disposition  of  the  estate,  there 
have  been  decreases,  as  well  as  appreciations,  in  the  value  of  its  prop- 
erty, and  there  have  been  accruals  of  interest  or  income.  The  de- 
creases in  tiie  estate  must  be  taken  into  consideration  in  ascertaining 
the  value  as  of  the  time  of  death.  When  the  amount  is  reached  which 
is  to  be  apportioned  to  the  corporations  named  as  legatees  in  the  resid- 
uary clause  and  the  individuals  named  therein  as  sudi  l^tees,  the 
corporate  beneficiaries  must  receive  one-half  of  all  additions,  either 
to  tfie  principal  of  the  estate  or  to  the  interest  or  income  thereof.  Aft- 
er diis  adjustment,  the  balance  of  such  additions  must  be  added  to 
the  share  allotted  to  the  individual  legatees  tmder  the  residuary  clause, 
and  this  share  must  bear  the  administration  e3q>enses.  Any  o^er  dis- 
position would  defeat  the  statute. 

[S]  3.  The  remaining  question  is  remarkable,  not  only  in  its  es- 
sence and  consequences,  but  in  the  dearth  of  relevant  authority.  The 
will  provides  as  follows: 

"Sixth.  I  give  and  bequeath  to  my  tmstee  hereinafter  named  the  sam  of 
five  thousand  dollars,  in  tmst,  to  Invest  the  same  and  apply  the  Income  aiUng 
therefrom  to  my  sister,  Emma  Louise  Mallon,  until  she  arrives  at  tlie  age  of 
slzty-flTe  years,  at  which  time  I  direct  my  trustee  to  pay  the  principal  of  said 
trust  fund  to  her.  If  she  be  living,  and  If  she  be  dead,  then  I  direct  tliat  tbe 
principal  of  the  trust  fund  shall  form  a  part  of  my  residuary  estate. 

"Seventh.  X  give  and  bequeath  to  my  trustee  hereinafter  named  the  sam  of 
forty-five  thousand  dollars,  In  trust,  to  invest  the  same  and  apply  the  Income 
arising  therefrom  to  my  sou,  William  F.  W^b,  until  he  arrives  at  the  age  of 
sixty-five  years,  at  which  time  the  principal  of  said  trust  fund  may  be  paid 
to  him  by  my  said  trustee,  if  in  its  opinion  It  deems  It  expedient  so  to  do,  bat 
If  it  does  not  deem  it  expedient  so  to  do.  It  shall  continue  to  pay  to  him  tbe 
income  therefrom  until  Boch  time  as  In  its  discretion  It  deems  it  wise  to  par 
him  the  principal  of  said  trust  fond.  If  my  son,  WlUlam  F.  Webb,  dies  befon 
attaining  the  age  of  sixty-five  years,  or  If  the  principal  of  the  said  trust  fond 
shall  not  have  been  paid  to  him  as  above  provided,  I  direct  upon  his  deatb 
that  my  trustee  continue  to  hold  the  sum  of  ten  thousand  dollars,  In  trust,  and 
to  invest  and  reinvest  the  same,  and  to  apply  the  income  therefrom  to  1117 
granddaughter  Marie  Webb,  the  daughter  of  my  said  son,  until  she  attains 
the  age  of  sixty-five  years,  at  which  time  the  principal  of  said  trust  fond 
shall  be  paid  to  her,  if,  in  the  discretion  of  the  trustee  it  shall  deem  It  wise 
to  do  so ;  if  not,  It  shall  continue  to  pay  to  her  the  Income  from  such  trust 
fund  as  hmg  as  she  shall  live.  On  the  death  of  my  granddaughter,  U  ttift 
iwlncipal  of  the  tmst  fund  shall  not  have  been  paid  to  her,  as  above  provided, 
I  direct  that  the  priodpal  of  the  trust  fund  shall  be  distributed  equally 
among  the  following  named  charitable  institutions:  The  Long  Island  College 
Hospital;  the  Brooklyn  Home  for  the  Aged  Men;  the  Graham  Home  for 
Old  lAdies;  the  Brooklyn  Orphan  Asylum;  The  Brooklyn  OhUdren^  Aid 
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Society ;  the  Brooklyn  Society  for  the  Prevention  of  Cruelty  to  Children ;  the 
Brooklyn  Home  for  Consumptives ;  the  Brooklyn  Hospital ;  St  Giles'  Home 
for  Crippled  Children;  the  Home  for  CMendless  Women  and  Children  on 
Concord  Street,  Brooklyn,  New  York.  The  difference  between  the  original 
amount  of  the  trust  fund  for  the  benefit  of  my  son  William  F.  Webb  and  the 
trust  then  established  herein  for  the  benefit  of  my  granddaaghter,  namdy, 
thlrty-flve  thousand  dollars,  shall  be  distributed  equally  on  the  death  of  my 
said  scm,  William  F.  Webb,  among  the  charitable  Institutions  above  men- 
ti<med,  provided  always  that  my  said  son  shall  not  have  attained  the  age  of 
slxty-flve  years,  or  If  the  prln<dpal  of  the  said  trust  fund  shall  not  have  been 
I»ald  to  him  by  my  trustee,  as  above  provided. 

"f^hth.  I  give  to  my  trustee  the  sum  of  forty-five  thousand  dollars,  in 
trust,  to  Invest  and  reinvest  the  same,  and  to  apply  the  Income  therefrom  to 
my  daughter,  Lillian  M.  Etherldge,  until  she  arrives  at  the  age  of  sixty-five 
years,  at  which  time  the  principal  of  said  trust  fund  may  be  paid  to  her  by 
my  said  trustee,  if  in  its  dl£icretlon  it  deems  It  expedient  so  to  do,  but  if  It 
does  not  deem  it  expedient  so  to  do,  it  shall  continue  to  pay  to  ber  the  income 
therefrom  until  snCh  time  as  in  Its  dlscretiw  It  deems  It  wise  to  pay  her  the 
principal  of  the  said  trust  fond.  It  my  daughter,  Lillian  M.  Etberidge,  dies 
before  attaining  the  age  of  slxty-flve  years,  or  if  the  principal  of  the  said 
trust  fond  shall  not  have  been  paid  to  her  as  above  provided,  I  direct  that 
upon  her  death  the  income  therefrom  to  be  paid  to  my  grandson,  Charlea  W. 
Etheridge,  the  son  of  my  said  daughter,  Lillian  M.  Etherldge,  during  his  nat- 
ural life,  and  after  his  death,  I  direct  that  the  principal  of  the  trust  fund 
shall  be  distributed  equally  among  the  charitable  Institutions  mentioned  in 
the  seventh  paragraph  of  this  my  will. 

"Ninth.  All  the  rest,  residue  and  remainder  of  my  estate  real  and  personal, 
I  give,  devise  and  bequeath  to  the  charitahle  institutions  mentioned  In  the 
seventh  paragraph  of  my  will.  If  it  shall  appear  at  my  death  that  I  have 
bequeathed  to  the  charitable  Institutions  above  named  more  than  one-half  of 
my  estate,  after  the  payment  of  my  debts,  I  give,  devise  and  bequeath  the 
6XG^  thereof  to  my  children,  or  to  the  issue  <tf  any  of  them  who  may  have 
died  before  me  leaving  Issue  him  or  hOT  surviving,'' 

Where  in  the  af^Hcation  of  section  17  of  the  Decedent  Estate  Law 
it  becomes  necessary  to  include  in  the  valuation  of  the  estate  the  value 
of  remainders,  they,  if  vested,  must  be  appraised  by  the  use  of  the 
life  tables.  In  the  present  case,  the  remainder  limited  to  the  residu- 
ary legatees  under  the  sixth  paragraph  is  plainly  within  this  rule,  and 
its  value  at  the  testator's  death  must  be  regarded  in  the  statutory  cal- 
culation. 

Under  the  two  trusts  of  $45,000,  the  remainders  are  hopelessly  con- 
tingent, and  there  is  no  basis  for  their  valuation.  If  the  estate,  ex- 
clusive of  these  funds,  should  now  be  divided  according  to  statute, 
then,  in  the  happenii^  of  one  or  more  of  the  contingencies  upon  which 
tiie  destination  of  the  funds  depends,  either  the  institutions,  or  a  child 
of  the  testatrix,  would  receive  $45,000,  and  perhaps  $90,000,  more  than 
bad  been  allotted  in  the  first  division. 

Cases  have  arisen  in  which  there  was  no  possible  basis  for  ascer- 
taining the  value  at  the  death  of  the  testator  of  contingent  remainders, 
and  it  has  been  held  therein  that  there  could  be  no  computation  un- 
der the  statute  until  the  happening  of  the  contingencies  (Rich  v.  Tif- 
fany, 2  App.  Div.  25,  37  N.  Y.  Supp.  330;  Hasbrouck  v.  Knoblauch, 
59  Misc.  Rep.  99,  112  N.  Y.  Supp.  159);  but  in  these  cases  the  only 
estate  which  was  the  subject  of  apportifuunent  to  the  institutions  was 
the  contingent  remainder.  The  law  was  therefore  satisfied  by  wait- 
ing until  Uie  remainders  should  mature. 
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In  Hu^es  v.  Stoutenburgh,  168  App.  Div.  512,  154  N.  Y,  Supp. 
65,  the  inequality  which  the  court  must  avoid  in  the  case  at  bar  was 
not  only  illustrated,  but  actually  put  into  inequitable  operation.  There, 
in  the  original  decree,  the  sum  to  be  apportioned  to  the  charities  was 
$28,126.38.  This  took  no  account  of  trusts  under  which  there  was 
secured  to  the  same  corporations  certain  contingent  remainders,  and 
it  is  apparent,  at  page  523  of  the  report  (154  N.  Y.  Supp.  74),  that 
these  contingencies  had  occurred  without  adding  to  the  amount  of  the 
bequests  otherwise  made  to  charitable  uses,  and  that  the  charities  had 
actually  received  a  sum  substantially  less  than  the  amount  which  the 
statute  assured  them.  The  result  thus  brought  about  would  have  been 
avoided,  and  a  just  solution  would  have  been  &ecured,  if  the  original 
decree  had  impounded  enough  of  the  general  estate  to  have  secured 
ultimate  equilibrium  between  the  institutions  and  the  other  pers<ms 
concerned  in  opposition  to  their  interests. 

The  case  last  cited  is  the  only  one  disclosed  by  counsel  or  discovered 
by  the  court  in  which  the  facts  were  such  that  the  statute  might  well 
have  been  defeated  if  the  general  estate  had  been  paid  away  before 
the  extinction  or  maturity  of  the  conjectural  remainder.  Except  for 
the  warning  to  be  derived  from  the  mischance  which  happened  in  that 
case  we  are  without  known  authority. 

There  can  be  but  one  way  to  fulfill  ^e  statute.  The  executor  must 
retain  from  the  estate,  not  devised  in  trust,  the  sum  of  $90,000,  and 
must  so  apply  the  several  halves  thereof  that,  as  the  remainders  un- 
der each  of  these  $45,000  trusts  fall  in,  an  equality  may  be  established 
between  the  institutions  and  the  individuals  concerned  in  the  division 
of  the  whole  estate.  These  views  may  be  embodied  in  tiie  decree. 

Decreed  accordingly. 


(Surrogate's  Coort,  New  Tork  Coaatj.  Deeembet  17,  lOlS.) 

WJLU  «S»1S— IMMIBB  to  IHBIIIDTI0N8— linUT^TXOir  OIT  AhouHT— COKFO- 
UTXON. 

In  computing  the  fund  of  whldi  one-balf  Is  to  be  paid  to  Institutions 
which  fall  within  the  inhibition  of  Decedent  Estate  Law  (Laws  ISQO, 
c.  360)  §  17,  providing  that  no  person  having  a  husband,  wife,  cliild,  or 
parent  shall  will  to  any  Institution  organized  for  charitable,  sdentlflc, 
and  certain  other  purposes  more  than  one-half  of  his  estate,  the  estate 
should  be  taken  at  Its  value  when  decedent  died,  and  debts,  but  not  ad- 
iploistratloD  expenses,  be  subtracted  therefrom,  and  no  income  collected 
or  accrued  since  decedent's  death  should  be  paid  to  the  corporate  legatees. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent.  Dig.  |  86;  Dec.  Dig. 
«ol6.] 

In  the  matter  of  the  estate  of  Richard  T^  Colbum.  Ordered  that 
decree  be  settled  on  notice. 

Cadwalader,  Wickersham  &  Taf t,  of  New  York  City,  for  executors. 
Hedges,  Ely  &  Frankel,  of  New  York  City,  for  Lida  P.  Colbum. 

COHAX^N,  S.  I  am  of  opinion  that  the  residuary  bequests  to 
die  American  Association  for  the  Advancement  of  Science  and  the 
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Carnegie  Institution  of  Washington  are  within  the  prohibition  of  sec- 
tion 17  of  the  Decedent  Estate  I^w  (chapter  360,  Laws  of  1860).  The 
said  bequests  are  valid  to  the  extent  of  one-half  of  the  value  of  the 
estate  after  the  payment  of  debts.  The  amount  which  the  above- 
named  corporations  may  take  is  to  be  ascertained  by  computing  the 
value  of  the  estate  (including  the  New  Jersey  real  estate)  as  of  the 
date  of  deatii  of  the  testator,  subtracting  therefrom  the  decedent's 
debts  and  dividing  the  remainder  by  two.  Administration  expenses 
do  not  enter  into  the  calculation,  and  are  not  to  be  subtracted  like  the 
debts  of  the  decedent.  Estate  of  John  H.  Hughes,  Surr.  Decs.,  1891, 
p.  171 ;  Matter  <*f  Johnson,  76  Misc.  Rep.  391,  137  N.  Y.  Supp.  166. 
The  two  corporate  legatees  should  not  receive  any  part  of  the  income 
collected  or  accrued  since  the  death  of  the  decedent  Harris  v.  Am. 
Bible  Soc'y,  4  Abb.  Prac,  (N.  S.)  421. 
Settle  decree  on  notice. 


In  re  WIENHOLZ'S  ESTATE. 

(Surrt^te's  Court,  New  York  County.   March  1,  1916.) 

Wills  ®==>498 — Constbuotion — BEUAinDBB — Bsneficiabies — "Ibsdx.'* 

Under  a  will  whicb,  after  directing  payment  ot  the  Income  of  property 
to  J.  for  life,  <m  his  death  gives  the  property  to  the  "issue"  of  J.,  to  be 
divided  among  said  Issue  "per  stirpes,"  a  son  of  J.  dying  before  hlin,  but 
after  testatrix,  the  son's  children  take  his  share ;  there  being  nothing  to 
Indicate  that  "issue"  is  not  used  in  its  primary  sense  of  descendants  gen- 
erally, and  It  being  reasonable  to  assume  tliat,  if  distribution  was  in- 
tended to  be  limited  to  the  children  ot  J.  surviving  till  the  time  of  dls- 
trlbothm,  the  yrord  "children"  would  be  used,  In  whidi  case  tliere  would 
luve  been  no  ooca8i<m  for  the  words  "per  stltpes." 

[Ed.  Note.— For  other  caBes,  see  Wills,  Cent,  Die.  U  1087-1069;  Dec. 
Dig.  ^496. 

ITor  other  deflnltioiiBi  see  Words  and  Phrases,  First  and  Second  Series, 
Issue.] 

In  the  matter  of  the  estate  of  Friederidce  £.  Wienholz,  deceased. 

Part  of  will  construed. 

William  Carl,  of  New  York  City,  for  petitioner. 
Robert  Gray,  of  New  York  City,  for  administratrix. 
Robert  H.  Be:^;man,  of  New  York  City,  special  guardian. 


FOWLER,  S.  Hie  testamentary  trustees  have  filed  their  account, 
and  now  ask  the  surrogate  to  construe  that  part  of  the  will  which 
disposed  of  the  residtfary  estate.  The  testatrix  directed  her  trustees 
to  pay  the  income  of  her  residuary  estate  to  her  son,  John  D.  Wien- 
holz, dudng  his  natural  life,  and  disposed  of  the  remainder  as  follows : 

"Upon  his  death,  I  give  and  devise  said  real  and  pei^onal  property  to  the 
lawful  issue  of  my  said  son,  to  be  divided  among  said  Issue  per  stirpes." 

The  testatrix  died  in  1906,  and  was  survived  by  her  son,  John  D. 
Wienholz.   At  the  date  of  the  death  of  testatrix,  John  D.  Wienholz 
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had  five  children  living.  One  of  these  children,  Herman  F.  Wienholz, 
died  on  the  28th  of  December,  1912,  leaving  two  children,  Gladys 
Tillotson  and  Herbert  F.  Wienholz.  The  life  tenant  died  on  the  24th 
of  June,  1915,  and  the  trust  fund  then  became  distributable  amoi^ 
those  entitled  thereto  under  the  provisions  of  the  will  of  the  testatrix. 
The  question  to  be  detemiixied  is  whether  the  administratrix  of  Her- 
man F.  Wienholz  takes  that  share  in  the  estate  to  which  he  would  be 
entitled  if  he  had  survived  the  life  tenant,  or  whether  such  share 
should  be  paid  to  his  two  children  who  survived  him. 

The  direction  in  the  will  to  make  distribution  among  the  issue  of 
her  son  per  stirpes  "would  seem  to  indicate  that  it  was  not  the  intention 
of  the  testatrix  to  limit  the  right  to  share  in  the  remainder  to  such 
of  the  children  of  John  D.  Wienholz  as  survived  until  the  time  of 
distribution  had  arrived,  but  that  she  intended  to  provide  for  a  stipital 
distribution  among  the  issue  of  any  of  the  children  of  John  D.  Wien- 
holz who  died  before  the  termination  of  the  life  estate.  There  is 
nothing  in  the  will  to  indicate  that  the  testatrix  did  not  use  the  word 
"issue"  in  its  primary  sense  of  descendants  generally;  and  the  direc- 
tion that  distribution  should  be  made  among  such  issue  per  stirpes 
shows  that  the  testatrix  contemplated  the  possible  decease  of  some  of 
the  children  of  her  son,  John  D.  Wienholz,  before  the  time  of  dis- 
tribution had  arrived,  and  intended  by  the  use  of  these  words  to  pro- 
vide that  the  share  iji  the  child  so  dying  should  ^o  to  his  or  her  chil- 
dren. If  she  had  intended  to  limit  the  distribution  of  the  remainder 
to  the  children  of  her  son  who  survived  until  the  time  of  distribution, 
it  is  reasonable  to  assume  that  she  would  have  used  the  word  "chil- 
dren" instead  of  "issue,"  and  there  would  have  been  no  occasion  for 
the  use  of  the  words  "per  stirpes." 

It  seems  to  me  that  the  direction  for  distribution  among  the  issue 
per  stiroes  manifests  an  intention  on  the  part  of  the  testatrix  that  the 
issue  of  any  of  the  children  of  John  D.  Wienholz  who  predeceased  the 
life  tenant  should  take  their  parent's  share.  Matter  of  Brown,  93  N. 
Y.  295.  I  will  therefore  hold  that  the  trust  fund  is  to  be  divided  into 
five  parts,  and  one  of  these  parts  paid  to  each  of  the  children  who 
survived  the  life  tenant,  and  one  part  divided  between  Gladys  Tillot- 
son and  Herbert  F.  Wienholz,  Ae  children  of  Herman  F,  Wienholz, 
deceased.   Costs  taxed. 

Complete  decree  by  inserting  apprc^riate  amounts. 
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In  re  NOB'S  ESTATB. 
^Surrogate's  Court,  New  York  County.    February  18,  1916.) 

1.  WnjLB  <8=>G95 — ^Acriow  bt  Executors  to  Conbtbuk  Will — Statutes. 

An  appllcatlcHii  by  executors,  under  Code  CIt.  Ptoc.  {  2615,  for  a  con- 
struction  of  tlie  will  on  tbe  ground  that  It  was  iny>osBil>le  for  them  to  pay 
any  of  the  gateral  legacies  giT«D  tliereby  until  it  was  determined 
whether  gncb  legacies  were  a  charge  upon  the  real  estate,  will  be  oiter- 
talned,  and  the  will  construed. 

rEd.  Note;— For  other  cases,  see  Wills,  Cent  Dig.  H  166&-1669;  Dec 
Dig.  .^695.] 

2.  WXU.B  «=»820 — CoHSTBTTcnoN— Patuknt  ov  Gknkbai.  Lboacibs — Sale  or 

REAI.TT. 

Testatrix,  who  at  the  executlcm  of  her  will,  had  personal  property  val- 
ued at  ¥20,24&  and  realty  valued  at  $230,000,  gave  cash  legacies  amount- 
ins  to  $97,000,  and,  after  spedflc  and  general  legacies  to  SO  legatees,  de- 
Tlsed  the  remainder  of  her  real  and  personal  property  to  hw  executors, 
in  trust  to  sell  and  convert  the  same  into  money,  and  to  divide  the  pro- 
ceeds ct  sale  and  the  entire  residuary  estate  into  two  eaoal  parts,  <Hie  of 
which  was  devised  to  a  hosidtal  and  the  other  to  a  friend,  and  authorised 
the  executors  to  sell  any  realty  at  public  or  private  sale  and  to  execute 
conveyances.  Held,  that  it  was  the  intention  that  the  general  legadea 
should,  in  so  far  as  necessary,  be  paid  out  of  the  proceeds  of  the  sale  oC 
the  realty  of  which  testatrix  died  seised. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  K  2114-2119,  2121; 
Dec  Dig.  «»820.] 

Applicaticm  by  the  execntors  of  the  estate  of  Nellie  M.  Noe,  de- 
ceased, for  a  omstructicm  of  her  will  Decree  entered  upon  notice 
construing  the  will. 

Edward  M.  Burghard,  of  New  York  City  (Louis  V.  Ebert,  of  New 
York  City,  of  counsel),  for  executors. 

Harrison,  Elliott  &  Byrd,  of  New  York  Ci^  (Robert  W.  B.  Elliott, 
of  New  York  City,  of  counsel),  for  Rev.  Henry  Lubeck  and  Rev. 

Joseph  Rushton. 
Rorke  &  Kane,  for  legatees  Healy. 

Lesser  Bros.,  of  New  York  City  (William  Lesser,  of  New  York 
City,  of  counsel),  for  legatees  Noe. 

De  Forest  Bros.,  of  New  York  City,  for  Presbyterian  HcKpital. 

Bonynge  &  Bonynge,  of  New  York  City,  for  0iza  H.  MacLeod. 

Charles  C.  Cormany,  of  New  York  City,  for  Robert  Caterson. 

Moen  &  Dwight,  of  New  York  City,  for  Woodlawn  Cemetery. 

Stewart  &  Shearer,  of  New  York  City,  for  New  York  Society  for 
Relief  of  the  Ruptured  and  Crippled. 

Edward  V.  Farley,  of  Brodclyn,  for  St.  Benedict's  Home. 

George  W.  Curry,  of  Long  Island  City,  for  S.  T.  B.  Nichols. 

Alfred  E.  Hinrichs,  of  New  York  City,  Special  Guardian. 

Theall  &  Beam,  of  New  York  City,  for  Emily  Koster. 

lames  A.  Speer,  of  New  York  City,  for  Anna  J.  Hilton. 

Charles  W.  Boole,  of  Ycmkers,  for  William  N.  Barlow. 
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FOWLER,  S.  [1]  This  is  an  application  by  the  executors  of  the 
estate  of  Nellie  M.  Noe,  deceased,  under  section  2615,  C.  C.  P.,  for  a 
construction  of  her  will.  The  particular  reason  which  the  executors 
alleged  in  justification  of  their  application  is  that  it  is  impossible  for 
them  to  pay  any  of  the  general  legacies  given  by  the  will  until  it  is 
determined  whether  such  legacies  are  a  charge  upon  the  real  estate. 
Under  these  circumstances  I  will  entertain  the  application  and  construe 
the  will. 

[2]  The  value  of  the  personal  property  owned  by  the  testatrix  at 
the  date  of  the  execution  of  her  will  was  $20,249  and  of  the  real  estate 
$230,000.  The  total  value  of  the  cash  legacies  bequeathed  by  her 
was  $97,000.  At  the  date  of  her  death  the  value  of  her  personal  prop- 
erty was  about  $29,050  and  of  her  real  estate  $100,000.  In  the  first 
paragraph  of  her  will  the  testatrix  directed  her  executors  to  pay  and 
discharge  all  her  debts,  funeral  and  administration  expenses.  She 
then  proceeded  to  bequeath  a  number  of  specific  and  general  legacies, 
and  in  the  thirty-sec(»id  paragraph  of  her  will  she  provided  as  fol- 
lows: 

"All  the  rest,  residue  and  xemainder  of  my  property  of  every  kind,  nature 
and  description,  real,  personal  and  mixed,  *  •  •  ln(^udlng  all  lapsed 
legacies.  If  any,  and  all  legacies  hereinatwve  given  which  for  any  reason  may 
prove  to  be  invalid,  I  give,  devise  and  bequeath  unto  my  executors  hereafter 
named,  *  *  *  in  trust,  however,  to  sell  and  convert  the  same  into  money 
aa  soon  after  my  decease  as  they  convoiiently  can,  *  *  •  and  to  divide 
the  proceeds  ot  sale  and  my  entire  residuary  estate  Into  two  (2)  equal  parts 
or  shares,  and  I  give,  devise  and  bequeath  rale  of  said  equal  parts  or  shares  unto 
the  cortMration  bnown  as  the  Presbyterian  Hospital  in  the  City  of  New 
York,  and  the  other  said  equal  part  or  share  unto  my  old  friend  Robert  Cater- 
son,  of  Woodlawn,  New  Tork,  *  *  •  and  I  hereby  authorize  and  empower 
my  executors  *  •  •  to  sell  and  convey  any  and  all  real  estate  of  which 
I  shall  die  seized  at  public  or  private  sale  •  *  •  and  to  make,  execute  and 
deliver  good  and  anfflcirat  deed  or  deeds  o£  conveyBnce  for  tbe  same." 

The  difference  between  the  value  of  the  personal  property  owned 
by  the  testatrix  at  the  time  she  executed  the  will  and  the  value  of  the 
pecuniary  legacies  bequeathed  by  her  was  so  great  as  to  render  rea- 
sonably certain  the  conclusion  Uiat  she  knew  at  the  time  of  the  ex- 
ecution of  her  will  that  her  personal  property  was  insufficient  to  pay 
the  pecuniary  bequests  which  she  had  made.  She  had  no  immediate 
relatives  who  would  be  the  natural  objects  of  her  bounty;  there  was 
no  one  dependent  upon  her  whom  she  would  be  under  an  obligation 
to  support.  Her  legatees  were  personal  friends,  charitable  or  religious 
corporations,  and  persons  remotely  related  to  her.  There  would  Uiere- 
fore  be  no  controlling  reason  for  the  discrimination  in  favor  of  the 
residuary  legatees  which  a  construction  limiting  the  payment  of  the 
pecuniary  legacies  to  the  personal  estate  would  necessarily  imply.  She 
expressly  provided  that  the  real  estate  should  be  sold;  it  was  given 
to  the  executors  in  trust  for  the  purpose  of  selling  it  and  dividing  the 
proceeds  among  the  legatees.  Her  failure  to  specifically  devise  it  is 
a  further  indication  of  her  intention  that  it  should  not  go  to  the  resid- 
uary legatees  exclusively.  Neither  of  the  residuary  legatees  was'  the 
natural  object  of  her  bounty.  One  was  a  corporation;  the  other, 
merely  a  friend.   There  is  nothing  in  the  will  which  would  indicate 
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an  intention  on  the  part  of  the  testatrix  to  prefer  these  legatees  to  the 
30  other  legatees  to  whom  she  had  bequeathed  various  sums,  and  there 
is  no  reason  extrinsic  of  the  will  which  would  justify  or  explain  such 
a  preference.  The  testatrix  must  therefore  have  intended  that  the 
pecuniary  bequests  should  be  paid  in  full,  and  that  in  addition  to  the 
personal  property  so  much  of  me  {Hroceeds  of  the  sale  of  the  real  prop- 
erty as  was  necessary  to  pay  diese  l^acies  should  be  tised  by  the  ex- 
ecutors for  ^at  purpose. 

The  decisions  bearii^  on  the  question  now  under  c<msideratiOTi 
were  so  exhaustively  considered  by  Justice  Clark  in  Ely  v.  Ely,  163 
App.  LHv.  320,  148  N.  Y.  Supp.  691,  that  it  is  unnecessary  for  me  to 
discuss  those  decisions  or  to  state  the  principles  which  have  been  set- 
tled by  them ;  but  it  seems  to  me  that  the  application  of  those  princi- 
ples to  the  matter  under  consideration  necessarily  results  in  a  deter- 
mination that  it  was  the  iiitention  of  the  testatrix  that  the  g^eneral  leg- 
acies should,  in  so  far  as  necessary,  be  paid  out  of  the  proceeds  realized 
from  the  sale  of  the  real  estate  of  which  the  testatrix  died  seised. 
Briggs  V.  CarroU,  117  N.  Y.  288,  22  N.  E.  1054;  Hogan  v.  Kava- 
naugh,  138  N.  Y.  417,  34  N.  E.  292;  McManus  v.  McManus,  179  N. 
Y.  338,  72  N.  E.  235. 

A  decree  may  be  entered  Upon  notice  c<mstruing  &e  will  in  accord- 
ance with  this  decision. 


In  »  NOE'S  BSTAm 
(Surrogate's  Conrt,  New  Tork  Gountr-  February  18, 1916.) 

1,  BxaOUTOBS  AlTD  ASUimSTUTOBB  ^saS3& — ^POWBB  OF  SAX.B — SUTUn. 

Code  Civ.  PiDC.  I  2703,  sabd.  S,  provides  that  real  twoperty  may  be 
sold  to  pay  legacies  c^rged  tliereon.  Section  2702  provides  that  real 
estate  of  which  the  decedeot  died  seised  may  be  sold  as  prescribed  in  Code 
Civ.  Proc  tit.  4,  art.  3,  c  18,  except  where  It  can  be  disposed  of  under 
a  valid  power  contained  In  a  will,  for  the  purpose  for  which  It  might 
t>e  disposed  of  under  that  title.  A  will  gave  to  the  executors  a  valid  pow- 
er to  sell  for  dividing  the  proceeds  among  the  legatees  entitled  thereto. 
Held,  that  the  procedure  of  the  code  provl^on  for  sale  was  neither  neces- 
sary or  proper  in  dispoedng  of  the  real  estate  of  which  the  testatrix  died 
seised,  so  that  the  executors'  ai>pUcatl«i  for  a  sale  thereunder  will  be  de- 
nied. 

[Bd.  Note.— For  other  cases,  see  BxecutOTs  and  Administrators,  Ont. 
Dig.  «=:»1417-1424 ;  Dec  Dig.  «»SS9.] 

2.  CoNvxBsioK  €=9i6— Salk  or  Rbaltt— PaooEBDs  AS  Pbbsonalit. 

Where  there  is  a  power  of  sale  In  a  will,  the  executors  have  a  right  to 
8^1  the  realty,  and  the  proceeds  will  be  regarded  as  personal^  for  the 
payment  of  debts  and  legacies. 

[Ed.  Note.— Fot  other  cases,  see  Gonveralon,  Cent.  Dig.  ||  28-37,  62; 
Dee.  Dig.  «s»15.] 

Application  by  the  executors  of  the  estate  of  Nellie  M.  Noe  for 
authority  to  sell  the  real  estate  of  which  the  testatrix  died  seised,  and 
to  have  a  claim  against  the  estate  determined  1^  the  court.  Applica- 
tion  for  order  directii^  a  sale  denied,  and  referee  appointed  to  hear 
and  determine  the  claim. 

4s»r«r  etlicr  cum  na  uma  topic  ft  KBT-NVUBBB  la  all  Kt7-Nitmbar«d  Dlc«fto  *  IndnM 
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Edward  M.  Burghard,  of  New  York  City  (Louis  V.  Ebert,  of  Nev 
York  City,  of  counsel),  for  executors. 

Harrison,  Elliott  &  Byrd,  of  New  York  City  (Robert  W.  B.  Elliott, 
of  New  York  City,  of  counsel),  for  Rev.  Henry  Lubeck  and  Rev. 
Joseph  Rushton. 

Rorke  &  Kane,  for  legatees  Healy. 

Lesser  Bros.,  of  New  York  City  (William  Lesser,  of  New  Yoik 
City,  of  counsel),  for  legatees  Noe. 

De  Forest  Bros.,  of  New  York  City,  for  Presbyterian  Hospital. 

Bonynge  &  Bonytige,  of  N<ew  York  City,  for  Eliza  H.  MacLeod. 

Charles  C.  Cormany,  of  New  York  City,  for  Robert  Caterson. 

Moan  &  Dwight,  of  New  York  City,  for  Woodlawn  Cemetery. 

Stewart  &  Shearer,  of  New  York  City,  for  New  York  Society  tor 
Relief  of  the  Ruptured  and  Crippled, 

Edward  V.  Farley,  of  Brooklyn,  for  St.  Benedict's  Home, 

GeoTge  W.  Curry,  of  Long  Island  City,  for  S.  T.  B.  Nichols. 

Strauss,  Reich  &  Boyer,  of  New  York  City,  for  Dr.  Joseph  Byrne. 

FOWLER,  S.  [1]  The  executors  have  filed  their  account  and  ask 
that  they  be  authorized  to  sell  the  real  estate  of  which  the  testatrix 
died  seised  in  accordance  vith.  the  fn-ovisions  of  chapter  18,  title  4, 
article  3,  C  C.  P.,  and  that  the  allied  claim  of  Dr.  Byrne  for  $99,- 
568  be  determined  by  this  court.  The  testatrix  gave  her  residuary 
estate,  which  included  all  the  real  estate  of  which  she  died  seised,  to 
her  executors  in  trust  to  sell  and  convert  the  same  into  money  as  soon 
as  could  be  conveniently  done  after  her  decease,  and  to  divide  the  pro- 
ceeds of  sale  and  the  entire  residuary  estate  into  two  parts  or  shares 
and  pay  each  of  such  shares  to  the  legatees  mentioned  in  her  vilL 
Subdivision  5  of  section  2703,  C.  C.  P.,  provides  that  real  property  m&j 
be  sold  ioT  the  payment  of  legacies  chafed  thereon.  In  a  proceeding 
to  construe  the  will  of  the  testatrix  I  decided  that  the  general  pe- 
cuniary legacies  were  intended  by  the  testatrix  to  be  charged  upon 
the  real  estate.  Section  2702  of  the  Code  provides  that  real  estate  of 
which  the  decedent  died  seised  may  be  sold  as  prescribed  in  title  4  of 
article  3  of  chapter  18  of  the  Code,  except  where  it  can  be  disposed  of 
under  a  valid  power  contained  in  a  will  for  the  purpose  for  which  the 
same  might  be  disposed  of  tmder  that  title.  The  executors  are  given 
a  valid  power  of  sale;  therefore  artide  3  of  title  4  of  chapter  18  of 
the  Code  has  no  application,  and  the  procedure  prescribed  that 
article  is  neither  necessary  nor  proper  in  disposing  of  the  real  estate 
of  which  the  testatrix  died  seised.  The  real  estate  is  not  devised  to  a 
particular  devisee ;  it  is  given  to  the  executors  for  the  purpose  of 
selling  it  and  dividing  the  proceeds  among  the  legatees  entitled  thereto. 

[2]  When  there  is  a  power  of  sale  contained  in  a  will  the  executors 
have  a  right  to  sell  the  real  estate,  and  the  proceeds  will  be  regarded 
as  personalty  for  the  payment  of  debts  and  legacies.  Cahill  v.  Russell, 
140  N.  Y.  402,  35  N.  E.  664;  Matter  of  Bolton,  146  N.  Y.  257,*) 
N.  E.  737.  The  executors  in  this  matter  having  been  authorized  and 
directed  by  the  will  to  sell  the  real  estate,  the  application  to  tfie  sur-  , 
rogate  for  an  order  directing  a  sale  in  accordance  with  the  provisioiis 
of  chapter  18,  title  4,  article  3,  of  the  Code  is  denied. 
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I  will  appoint  Peter  B.  Olney,  Esq.,  referee  to  hear  and  determine 
the  claim  of  Dr.  Byrne  for  the  sum  of  $99,568.  The  judicial  settle- 
ment of  the  account  of  the  executors  will  be  adjourned  until  the  de- 
termination of  this  claim. 

Proceed  accordingly. 


(92  IClac.  B«p.  077) 

In  re  MITCHELL  et  sL 
In  re  OBB'S  BSTATB. 
(Surrogate's  Court,  Kings  County.   December,  1915.) 

1,  TBTJSTS  <&=>284 — CONBTBtJonOIT — ^RlOHTB  OT  BEZTEFIOUBT. 

Where  decedent  wrote  to  his  daughter  that,  as  he  had  f^ren  another 
.daughter  a  house  and  desired  to  place  both  on  the  same  footing,  he  had 
Invested  a  certain  aum  with  bis  other  funds,  the  income  to  be  paid  to 
lier,  and  where  throughout  bis  remaining  life,  with  slight  exception,  be 
paid  to  her  the  Interest  on  such  sum.  It  was  the  duty  of  bis  executoi«  to 
pay  over  to  her  tbe  piinctpal  of  the  trust  fundi  only  when  she  ^ould 
actnaUy  and  In  good  faltb  prtvaie  for  tbe  buUdlng  or  purchase  of  a 
bouse. 

EBd.  Note.— For  other  cases,  see  Trusts,  Cent  Die  S  406;  Dea  Dig. 

2,  Taosn  ^>284— Oladc  AQAmax  Bstatbi. 

A  claim  made  against  an  estate  by  tbe  beneficiary  of  a  sum  given  in 
trust,  to  be  paid  to  her  when  she  sliall  have  prepared.  In  good  faith,  for 
tbe  building  or  purchase  of  a  house,  should  be  disallowed,  where  such 
claim  is  for  a  sum  of  money  aa  a  debt  of  the  decedent  due  in  his  lifetime, 
or  as  one  becoming  due  on  his  death,  and  It  appears  that  she  has  not  pre- 
pared to  bnlld  or  purchase  a  liouse. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent.  Dig.  |  406;  Dec.  Dig. 

In  the  matter  of  the  petition  of  James  It.  Mitchell  and  others  to 
render  and  settle  their  account  as  executors  of  Alexander  Ector  Orr, 
deceased.  Decreed  according  to  opinion. 

Paul  G.  Gravenhorst,  of  New  York  City,  for  executors. 
Benedict  S.  Wise,  of  New  York  City,  for  claimant. 
John  F.  Burke,  of  New  York  City,  special  guardian. 


KETCHAM,  S.  [1]  A  daughter  of  the  decedent  makes  claim 
against  his  estate  for  $18,000,  upon  the  following  facts:  In  1895,  her 
father  having  given,  or  engaged  to  give,  to  ano&er  daughter  $18,000, 
to  be  used  by  her  in  building  a  house  then  in  progress,  wrote  to  the 
daughter  who  is  the  present  ckiimant  in  part  as  follows : 

"As  you  are  not  yet  certain  about  buying  a  house  I  propose  until  you  do  to 
pay  the  Interest  on  the  same  sum  that  I  am  giving  Juliet  at  per  cent, 
which  Is  tbe  rate  that  tlis  money  Is  Invested  at  beginning  tbe  1st  of  June. 
*  •  *  My  wish  fs  that  you  and  Juliet  should  be  treated  alike  from  the 
fiQandal  point  of  view,  and  whenever  you  and  Mr.  mes  (tbe  claimant's  bus- 
band)  are  ready  to  purchase  a  house  I  will  be  ready  to  turn  over  the  fand  I 
have  set  apart  for  that  purpose." 

«=»For  oth«r  eaMi  IM  unw  taple  A  KBT-NUUBSR  In  aU  Ker-Nombend  DlSMta  ft  Ind*ZM 
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Later  in  the  same  year  he  wrote  to  the  claimant : 

"My  purpose  was  to  put  you  and  Juliet  upon  the  some  footlnK,  and  as  I 
bare  gLvea  her  a  house  which  would  cost  me  a  certain  sum  as  of  the  Ist  of 
August,  1895, 1  proposed  to  allow  yon  Interest  on  that  amount  ttoax  tbat  data" 

In  1909  he  wrote: 

"The  ?18,000  you  speak  of  Is  Invested  with  my  other  funds.  The  Income 
from  tt  and  that  from  you  grandfather's  estate  helps  to  make  up  the  yearly 
amount  I  deposit  for  you." 

From  the  time  of  the  first  letter,  and  throughout  his  remaining  life, 
the  father  paid  to  the  claimant  interest  on  $18,000  at  the  rate  of  4^3 
per  cent.,  with  an  exception  about  to  be  stated.  In  1896  the  claimant 
received  from  him  $1,500,  which  she  shortly  restored.  During  the 
time  between  the  receipt  and  the  reservation  of  the  last-named  sum, 
die  father's  pa3rment  of  interest  was  calculated  only  upon  $16,500. 
The  claim  is  entirely  limited  to  the  allegation  that  the  decedent  gave 
to  the  claimant  the  sum  of  $18j000,  which,  however,  he  retained  in 
his  possession.  There  is  no  evidence  to  sustain  the  theory  of  gift 
It  must  resirit  that  there  was  a  declaration  by  the  father  that  he  held 
the  $18,000  in  trust  for  the  claimant,  abating  for  the  moment  the  con- 
sideration of  the  precise  terms  and  nature  of  the  trust. 

To  the  validity  of  this  trust  no  act  beyond  the  declaraticm  was  nec- 
essary. It  was  at  least  a  trust  to  pay  the  interest.  It  was  at  least  a 
trust  under  which,  in  the  event  that  the  daughter  should  acquire  a 
house  in  the  lifetime  of  the  father,  there  would  become  due  to  her 
from  him  the  sum  of  $18,000.  This  was  not  only  his  affectionate  pur- 
pose ;  it  was  the  enforceable  duty  to  which  he  had  sulwnitted  himself. 

[2]  It  remains  only  to  determine  whether  the  trust,  in  its  founder's 
contemplation,  involved  an  unqualified  obligation  to  pay  to  the  daugh- 
ter at  any  time  the  sum  of  the  trust  fund  or  the  self-imposed  duly  to 
make  the  pajTiient  only  in  case  of  her  readiness  and  preparation  to 
acquire  a  house.  To  support  any  present  claim  it  would  be  necessary 
to  find  that  the  obligation  of  the  trustee  was  one  which  was  either 
broken  by  him  in  his  lifetime  or  was  of  such  nature  that  it  matured 
itnmediately  upon  his  death.  Neidier  finding  is  permitted  by  the  facts. 
Whatever  was  his  duty  while  he  lived  is  impressed  upon  his  estate,  and 
his  representatives  take  no  duty  which  did  not  rest  upon  him. 

He  undertook  only  to  pay  the  principal  of  the  trust  fund  when  the 
beneficiary  thereof  should  actually  and  in  good  faith  prepare  for  the 
building  or  purchase  of  a  house  for  herself  and  her  husband.  This 
duty  descends  upon  his  executors.  They  must  fulfill  the  purpose  of 
their  decedent,  but  they  must  be  no  less  careful  to  observe  the  limita- 
tions with  which  he  hedged  his  trust  than  they  should  be  to  re^rd  his 
affirmative  obligation.  The  claim  to  a  sum  of  money  as  a  debt  of  the 
decedent,  due  in  his  lifetime,  or  as  one  becoming  due  upon  his  death, 
is  disallowed. 

Decreed  accordingly. 
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(92  Mlac.  Bep.  688) 

In  re  LOTZ  et  aL 
(Surrogate's  Court.  Kings  County.  December,  19iS.) 

1.  WoxB  ©=>634 — Testambntabt  Giets — Vested  Interest — Bemaindebs. 

Under  a  will  giving  the  Income  of  all  property  obtained  by  testatrli 
from  tbe  estate  of  her  deceased  father  to  executors,  In  trust  to  pay  the 
income  to  her  husband  for  life  or  while  he  remained  a  widower,  and 
directing  that  on  his  death  or  remarriage  such  property  be  divided  Into 
five  equal  shares,  and  four  shares  be  paid  to  her  four  children,  and  the 
fiftb  be  invested  and  the  Income  paid  to  a  flftb  child  for  life,  and  after 
ber  death  the  principal  be  divided  equally  among  testatrix's  remaining 
children,  the  gifts  to  the  four  children  were  vested,  not  contingent,  and 
tbe  gift  in  trust  to  the  fifth  child  vested  In  the  trustees  for  her  benefit, 
subject  to  the  contingencies  of  the  trust,  and  tbe  share  In  remainder  <tf 
one  of  the  four  chUdren,  who  died,  passed  to  ber  r^resentatlves. 

LBd.  Note.— For  other  caaea,  eee  Wills,  Gent.  Dig.  H  148&-1U0;  Dec 
Dig.  «=»634.] 

2.  Wills  629 — Coitstbuction — Ooktinoent  Gibt. 

A  gift  over,  contained  only  in  a  direction  to  pay  and  devise  at  the 
end  of  an  Intermediate  estate,  will  not  be  deemed  contingent,  where  by 
tbe  utmost  effort  a  contrary  intentl<Hi  can  be  detected  In  tbe  wiU. 

[Bd.  Note.— S\ir  oUier  cases,  see  Wills,  Cent  Dig.  U  1461,  1462;  Dec. 
Dig.  «=s>629.] 

8.  Wills  ®=>448 — CoNSTEUcanoK — Ihtestaot. 

Such  a>nstrucaon  ot  a  will  as  wiU  result  In  intestacy  will,  if  possible,  be 
avoided. 

[Ed.  Note.— For  other  cases,  see  Wills,  G^t  Dig*  1  964  i  Dec.  Dig. 
^»44a] 

4,  Wills  <9=>452 — Constbuotion — Cbildben  or  Deceased  Child. 

That  construction  of  a  will  is  to  be  preferred  which  Inclines  to  the  side 
of  inheritance  of  chlldr^  of  a  deceased  child  of  testatrix. 

[Ed.  Note.— For  other  cases,  see  WHIs,  Cent  Dig.  8|  968-970;  Dec. 
Dig.  <^»4e2.] 

In  the  matter  of  the  petition  of  Lorenz  Lotz  and  another  to  render 
and  settle  their  account  as  executors  of  the  will  of  Christina  B.  Lotz, 
deceased.    Decreed  according  to  opinion. 

Wilder,  Ewen  &  Patterson,  of  New  York  City  (William  M.  Patter- 
son, of  New  York  City,  of  counsel),  for  executors. 
ThcMuas  H.  Troy,  of  Booklyn,  special  guardian. 


KETCHAM,  S.  [1]  The  will  which  must  be  applied  in"  this  ac- 
counting presents  a  disorder  so  eccentric  that  no  general  purpose  can 
be  served  by  reproducing  its  terms  for  discussion.  The  best  that  the 
court  can  deduce  from  the  instrument  is  that,  containing  much  which 
cannot  be  understood,  it  has  offered  suggestions  of  an  implied  trust 
in  the  executors  ior  the  life  and  benefit  of  one  of  them,  with  remain- 
der, and  that  this  trust  embraced  in  fact  the  whole  estate.  If  this 
diffident  conclusion  be  right,  the  questions  which  are  presented  in  be- 
half of  the  infant  child  of  a  daughter  of  the  testatrix  will  depend  upon 
the  inquiry  whether  the  gifts  in  r^nainder  to  tiie  children  of  the  tes- 
tatrix were  vested  or  contingent. 

Cs9For  other  ouw  ue  lam*  tople  *  KBrY°-NUHBER  is  all  Key-NumtMred  Dtenti  ft  Indazat 
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The  will  contains  provisions  with  respect  to  property  which  the  tes- 
tatrix describes  in  these  words : 

"Tbe  whole  inCMne  which  I  now  receive  from  the  estate  of  my  deceased 
father,"  "my  share  or  portion  tbereof"  (meaning  of  said  estate),  and  "the 
share  or  portion  of  my  deceased  father's  estate." 

These  words  are  taken  to  comprehend  all  proper^  derivable  from, 
the  father  to  which  the  testatrix  then  had  right  The  fund  is  given 
in  trust  to  pay  the  income  hereof  to  the  husband  of  the  testatrix  dur- 
ing his  life  or  c<»itinuance  as  a  widower.  The  gift  over  then  proceeds 
as  follows: 

"Fifth.  After  the  death  or  remarriage  of  my  said  husband  I  direct  my 
executors  hereinafter  named  their  snrrlTor  or  successors  to  divide  the  amount 
bequeathed  to  my  husband  by  the  second  clause  of  this  my  last  will  Into 
five  equal  shares  or  portions  (after  paying  In  fuU  any  balance  then  due  and 
owing  up<m  said  debt  to  my  son  George  W.)  and  to  pay  over  one  of  said  equal 
shares  or  portion  to  each  of  my  children,  namely,  Mary  Louise  Holts,  George 
W.  Lotz,  Catharine  Qninn  and  Josephine  Keener,  respectively.  Tb»  remain- 
ing one  equal  share  or  porUon  to  be  Invested  and  tbe  Inccnne  derived  there- 
from to  he  paid  to  my  daughter  Caroline  Dleffenbacb  for  and  during  her 
natural  life,  and  after  her  death  the  principal  sum  of  said  remaining  share  or 
portion  to  be  equally  divided  between  my  remaining  children  share  and  share 
alUce.** 

The  seventii  parag^ph  of  die  will  is  in  part: 

"Seventh.  All  tbA  rest,  leaidiie  and  remainder  of  my  estate  of  whatsoever 
name  and  nature  (after  the  death  or  remarriage  of  my  husband)  Z  direct  my 
executors  hereinafter  named  their  survivor  or  successors  to  transfer  and  pay 
to  my  said  children  In  equal  shares  or  portions,  share  and  share  alike." 

In  the  fifth  paragraph  there  is  somethii^f  more  than  a  direction  to 
pay  over  and  divide  in  the  futui%. 

[2]  The  rule  that  such  direction  imports  contingency  in  the  gift  is 
among  those  canons  of  construction  which  tiie  appellate  courts  have 
been  more  zealous  to  escape  than  to  obey.  No  doubt  the  rule,  in  its 
general  form,  rests  in  logical  security  upon  the  grammar,  but  it  is 
equally  sure  that  in  the  direction  to  trustees  to  pay  over  and  divide 
in  remainder,  the  actual  intention  has  often  been  defeated.  Hence  the 
courts  have  revolted  from  the  injustice  thus  caused,  and  the  hcunely 
instinct  of  righteousness  has  c(»npelled  the  qualifi«Ltion  that,  when 
the  gift  over  is  contained  only  in  the  direction  to  pay  and  divide  at 
the  end  of  an  intermediate  estate,  the  gift  shall  not  be  contingent  if 
by  the  utmost  effort  and  cunnii^f  a  contrary  intention  can  be  detected 
in  the  will. 

It  has  been  said,  though  lately  ignored,  that  where  the  postpone- 
ment of  the  division  is  "for  the  convenience  of  the  estate"  the  gift 
will  be  r^rarded  as  immediate.  Clearly,  within  the  meaning  of  the 
expression  "for  the  omvenience  of  the  estate,"  if  a  life  estate  were 
carved  out  in  advance  of  the  remainder  for  the  purpose  of  effectuat- 
ing a  testamentary  intention  with  respect  to  the  administration  of  the 
estate,  the  delay  in  the  intended  division  would  be  "for  the  convenience 
of  the  estate."  Late  cases,  however,  have  found  the  direction  consis- 
tent only  with  a  cc»itingency  in  the  gift,  even  where  there  was  an 
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intermediate  purpose  to  maintain  the  trust  for  Uie  life  of  a  person 
named. 

If  one  could  know  what  has  been  meant  in  this  regard  by  the  words 
"the  convenience  of  the  estate"  the  case  at  bar  might  be  brought  to 
rest  It  is  as  significant  of  a  vested  estate  as  many  other  expressions 
in  reported  cases  that  in  the  fifth  paragraph^  quoted  supra,  liie  direc- 
tion is,  not  that  the  trustee  shall  pay  and  divide  to  and  among  persons 
indicated,  but  they  are  directed  upon  the  expintti<^  of  the  life  inter- 
est to  first  divide  into  "five  equal  shares  or  pcxtions."  This  is  to  be 
done  before  payment  The  direction  is  not  to  divide  into  as  many 
shares  as  there  shall  be  survivors  of  decedent's  children.  Whether 
all  shall  survive  or  not,  there  must  be  five  shares. 

The  common  direction  is  that  the  distribution  shall  be  made  among 
persons  named,  indicated,  or  classified.  Its  primary  effect  is  that  the 
fraction  of  division  shall  be  determined  by  the  niuuber  of  possible 
beneficiaries  who  shall  be  found  alive  to  participate  in  the  division. 
There  is  then  an  element  of  uncertainty  as  to  the  number  of  the  ben- 
eficiaries entitled  to  share,  and  therefore  a  like  uncertainty  as  to  the 
fractions  to  be  ascertained,  because  the  recipients  must  be  ^cst  counted 
before  the  fractions  can  be  known  and  the  direction  to  divide  can 
become  effectual  In  this  case  the  fractions  are  known  from  the  time 
of  the  execution  of  the  will,  and  the  first  duty,  upon  the  failure  of 
the  intermediate  term,  is  to  divide  and  have  read^  for  distribution 
the  equal  shares  required.  This  excludes  the  possibility  of  a  reduc- 
tion in  the  number  of  shares  to  be  jaid,  and  makes  it  inconceivable 
that  a  contingent  gift  to  a  class  or  number  of  persons  is  indicated. 

There  is  no  ^ft  over  beyond  the  four  children  first  named  of  any 
of  the  fifth  shares  in  case  of  a  death  among  them.  The  share  appor- 
tioned to  Caroline  Dieffenbach,  the  fifth  child,  is  not  given  to  her,  but 
is  left  in  trust  for  her  benefit  during  life,  and  in  this  trust  is  the  only 
provision  for  the  disposition  of  a  share  in  case  of  the  death  of  a  child. 

[8]  The  absence  of  a  gift  over  in  the  four  instances  is  consistent 
only  with  a  conviction  on  the  part  of  the  testatrix  that  she  had  ex- 
hausted her  testamentary  intention  with  respect  to  the  four  shares 
and  had  left  them  where  she  meant  them  to  stay.  If  these  four  gifts 
were  contingent  upon  the  survival  of  the  beneficiaries  for  whom  they 
were  primarily  intended,  intestacy  would  result.  A  ccmstruction  which 
would  have  this  effect  should  be  avoided. 

As  to  the  child  fifthly  named,  the  trust  designed  for  her  takes  a 
form  which  enforces  the  argument  that  the  gifts  to  the  other  children 
have  no  contingent  quality.  In  this  instance,  the  only  one  in  which 
there  is  a  disposition  of  a  share  to  take  effect  upon  the  death  of  a 
child,  the  gift  over  is  only  in  remainder  and  is  clearly  c(»itii^[ent  It 
is  to  the  'remaining  children,'*  an  expression  of  definite  and  often 
applied  meaning.  Its  intention  is  that  upon  Caroline's  death  the  share 
shall  devolve  only  upon  those  of  the  decedent's  children  who  shall  be 
found  alive. 

The  words  "my  remaining  children,"  by  their  reflex  effect  upon  the 
provision  for  the  four  children  first  named,  make  it  clear  tiiat  the 
shares  of  the  first  four  were  not  to  be  paid  to  "remaining  children/' 
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or,  indeed,  to  any  one  exc^t  the  beneficiaries  named.  In  one  case  the 
testatrix  saw  a  destination  of  a  share  beyond  the  life  of  one  of  her 
children.  In  each  of  the  other  four  cases  she  was  unconscious  of  any 
estate  or  interest  in  any  person  except  the  child  for  whom  she  des- 
tined it. 

[4]  The  sense  of  contingency  is  also  excluded  by  the  naming  of  the 
persons  to  take  in  remainder.  Shangle  v.  Hallock,  6  App.  Div.  55, 
58,  39  N.  Y.  Supp.  619;  Carr  v.  Smith,  25  App.  Div.  214,  216,  49  N. 
Y.  Supp.  351 ;  Matter  of  Pauley,  28  Misc.  Rep.  273,  59  N.  Y.  Supp. 
844;  Roosa  v.  Harrington,  31  Misc.  RepL  529,  535,  65  N.  Y.  Supp. 
601.  "In  the  absence  of  any  clear  expression  or  implication  neces- 
sarily  leading  to  that  result,  we  should  avoid  a  construction  of  the  will 
which  would  disinherit  this  one  grandchild."  This  is  the  expression 
in  Matter  of  Miller,  18  App.  Div.  211,  45  N.  Y.  Supp.  956,  affirmed 
on  opinion  below,  155  N.  Y.  646,  49  N.  E.  757 ;  and  the  opinion  thus 
approved  quotes  as  follows  from  Scott  v.  Guernsey,  48  N.  Y.  106, 
121: 

"31iat  meaning  Is  to  be  preferred  •  *  *  vUcb  InCUnea  to  the  side  of 
tlie  Inheritance  at  the  children  of  a  deceased  dblld.** 

It  results  that  the  gifts  to  the  four  children  were  vested,  and  not 
contingent ;  that  the  other  devise  in  trust  for  the  fifth  diild  vested  in 
the  trustees  for  her  benefit,  subject  to  the  contingencies  of  the  trust; 
and  that  the  share  in  remainder  of  the  daughter  Josephine,  deceased, 
will  pass  to  her  representatives.  The  infant  daughter,  as  the  next  of 
kin  of  her  mother,  is  admitted  to  the  proceeding  to  be  heard  in  be- 
half of  her  mother's  estate  and  to  criticize  the  account,  but  has  no  in- 
terest in  the  present  adjudication. 

The  executCH*,  who  is  the  husband  of  the  testatrix,  has  made  sub- 
stantial payments  to  some  of  his  children,  and  upon  the  death  of  two 
of  them  has  paid  their  funeral  expenses.  None  of  these  payments 
can  be  allowed  in  this  account.  All  of  them,  however,  would  seem  to 
be  proper  offsets  in  favor  of  the  executor  who  made  them,  or  his  estate, 
against  the  remaindermen,  or  their  estates,  respectively ;  but  such  off- 
sets cannot  be  asserted  in  advance  of  the  day  when  the  remainders 
shall  mature.   The  decree  will  proceed  accor<fingly. 

Decreed  accordingly. 
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SAOANDAGA  REALTY  CORP.  v,  HENBS. 
(Supreme  Gmut,  Appellate  Tem,  Blxst  Department   Mardi  18.  1016.) 

JtrDXCiAL  Sales  ^»50(1) — Rights  op  Pubchasee— Rent — Apportionment. 

Under  Code  CIt.  Proc.  S  2674,  proTldlng  that  all  rents  shall  be  appor- 
tloaed,  ■  so  that  on  the  death  of  any  person  Interested  ther^n,  or  on  de- 
termination  by  any  other  means  of  the  taterest  of  snch  person,  he  or  bis 
executors,  administrators,  or  assigns  shall  be  entitled  to  a  proportion  of 
the  rents,  a  purchaser  at  Judicial  sale  is  not  entitled,  as  against  the 
former  owner,  to  an  apportlomnent  of  rent  received  In  advance  from  tiie 
tenant  of  the  property. 

[Ed.  Note.~EV>r  other  cases,  see  Judicial  Sales,  Cent  Dig.  |  06;  Dec. 
Dig.  «w50(l)J 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Sacandaga  Realty  Corporation  against  Caroline  Henes. 
From  a  jud^ent  for  defendant,  plaintiif  appeals.  Affirmed. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Eisman,  Levy,  Com  &  Lewine,  of  New  York  City  (J.  Lester  Le- 
wine,  of  New  York  City,  of  counsel),  for  appellant. 

Theall  &  Beam,  of  New  York  City  (John  Theall,  of  New  York 
City,  of  counsel),  for  respondent. 

LEHMAN,  J.  The  plaintiflF  purchased  certain  premises  sold  by  a 
referee  in  a  partition  action.  The  deed  was  delivered  on  July  8,  1915. 
Prior  to  that  date  the  agent  in  charge  of  the  premises  collected  the 
rents  whidi  had  accrued  and  were  payable  in  advance  from  tenants 
in  possession  of  the  premises.  The  agent  divided  these  rents  among 
the  owners  of  the  pr<^erty.  The  defendant  was  prior  to  the  de- 
livery of  the  deed  in  the  foreclosure  proceedings,  one  of  these  owners 
and  the  plaintiff  seeks  to  recover  from  her,  in  an  action  for  money 
had  and  received,  the  proportionate  share  of  these  rents  for  the  period 
after  the  plaintiff  was  entitled  to  the  possession  of  the  property. 

At  common  law  there  was  in  general  no  right  to  any  apportion- 
ment of  rent  The  plaintiff  claims,  however,  that  it  is  entitled  to  such 
apportionment  under  the  provisions  of  section  2674  of  Ae  Code  of 
Civil  Procedure  which  provides  that : 

"AH  rents  reserved  on  any  lease  made  after  June  seventh,  eighteen  hun- 
dred and  seventy-five,  and  all  annuities,  dividends  and  other  payments  of 
every  description  made  payable  or  becoming  due  at  fixed  periods  under  any 
Instrumfflit  executed  after  such  date,  or,  being  a  last  will  and  testament  that 
takes  ^ect  after  such  date,  shall  be  apportioned  so  that  on  the  death  of  any 
person  Interested  in  such  rents,  annuities,  dividends  or  other  such  payments, 
or  la  the  estate  or  fund  from'  or  in  respect  to  whldi  the  same  Issues  or  is  deriv- 
ed, or  on  the  determination  by  any  other  means  of  the  Interest  of  any  such 
person,  he,  or  his  executors,  administrators  or  assigns,  9haU  be  entitled  to 
a  proportion  of  such  rents,  annuities,  dividends  and  other  payments,  according 
to  the  time  which  shall  have  elapsed  from  the  commencement  or  last  period  of 
payment  thereof,  as  the  case  may  be.  Including  the  day  of  the  death  of  such 
^person,  oz  of  the  determination  of  his  or  her  Inters  after  making  ailow- 

'  «a»Fgr  oUwr  caaM  Me  Mine  topio  *  KBT-MUHBBB  Id  ap  K^-Nnmbmd  DigflSti  *  IitduM 
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ance  and  deductions  on  account  of  chargeB  on  sodi  rents,  aonutUes,  dividends 
and  other  payments." 

It  is  to  be  noted  that  this  section  provides  in  terms  only  for  an 
apportionment,  so  that  the  person  whose  estate  is  terminated,  or  his 
executors,  administrators,  or  assigns,  shall  receive  a  proportion  of 
the  payments,  and  it  does  not  expressly  provide  for  an  apportionment 
in  a  case  where  such  person  has  received  a  payment  for  rent  extend- 
ing beyond  the  period  of  his  estate  or  interest  It  seems,  however, 
that  the  courts  have  in  several  cases  allowed  an  apportionment  also 
in  favor  of  the  person  who  succeeds  to  the  estate  or  fund  after  the 
determination  of  the  interest  of  a  prior  party.  So  in  Cowen  v.  Ar- 
nold, 58  Hun,  437,  12  N.  Y.  Supp.  601,  the  court  held  that  a  pur- 
chaser at  a  sale  on  foreclosure  is  entitled  to  an  apportionment  of  the 
rent  received  by  a  receiver  in  the  foreclosure  proceedings  for  the  pe- 
riod subsequent  to  the  sale;  in  Matter  of  Eddy  (10  Abb.  N.  C.  396, 
the  court  reached  the  same  conclusion ;  and  in  the  case  of  Anderson 
v.  Carell,  114  N.  Y.  Supp.  198,  this  court  decided  that  a  purchaser 
in  a  partition  sale  is  entitled  to  an  apportionment  of  rent  received  by 
a  life  tenant  of  the  estate. 

The  plaintiff  urges  that  these  cases  are  direct  authority  upon  the 
proposition  that  a  purchaser  at  a  judicial  sale  is  entided  to  an  appor- 
tionment of  rent  from  the  date  of  the  delivery  of  the  deed.  It  seems 
to  me,  however,  that,  though  some  of  these  cases  C(Hitain  expressions 
of  (pinion  which  tend  to  support  this  view,  tiie  true  rule  is  that  a 
purchaser  at  a  judicial  sale  is  entitled  to.  an  apportionment  only  as 
against  a  person  whose  estate  is  determined  by  the  delivery  of  the 
deed,  but  not  as  against  a  person  whose  estate  or  interest  is  merely 
transferred.  The  statute  expressly  provides  for  such  apportionment 
only  upon  the  determination  of  an  estate  or  interest  by  death  or  other 
means.  Under  the  term  I  fail  to  see  how  it  can  successfully  be  claimed 
that  the  Lc^slature  intended  to  provide  also  for  cases  where  the 
estate  or  interest  is  transferred  by  assignment  or  devdution.  It  was 
obviously,  I  think,  intended  to  apply  only  to  estates  which  were  lim- 
ited in  time,  and  to  provide  for  an  apportionment  between  the  owners 
of  a  limited  estate  and  the  party  next  entitled  to  the  property  or 
fund  after  the  determination  of  that  estate.  Any  other  construction 
would  seem  to  require  an  apportionment  of  rent  between  mortgagor 
and  purchaser  on  foreclosure,  between  vendor  and  vendee  upon  a 
voluntary  sale,  or  between  the  personal  representatives  of  a  decedent 
and  his  heirs  or  ddvisees. 

None  of  the  cases  cited  are  in  conflict  with  this  rule,  but,  on  the 
contrary,  I  think  on  close  analysis  support  it  In  the  case  of  An- 
derson V.  Carell,  supra,  the  court  stated  that  a  purchaser  at  a  parti- 
tion sale  was  entitled  to  an  apportionment  of  rents  from  the  day  when 
he  received  the  deed  in  partition,  but  it  decided  only  that  he  was 
entitled  to  such  apportionment  as  against  a  life  tenant  whose  estate 
the  court  said  "passed  by  the  deed."  In  one  sense  the  estate  of  ^e 
life  tenant  did,  of  course,  pass  by  the  deed;  but  by  that  deed  the 
entire  title  in  fee  passed  to  the  purchaser,  and  the  estate  of  the  life 
tenant  then  became  extinguished.   In  other  words^  that  deed  deter- 
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mined  the  estate  of  the  life  tenant  as  effectually  as  if  the  event  had 
occurred  upon  which  the  estate  was  limited,  and  inasmuch  as  the 
life  tenant  was  entitled  to  no  return  from  the  property  after  the 
determinati<»i  of  his  interest,  the  purchaser  as  the  successor  in  in- 
terest of  the  remaindermen  was  entitled  under  the  statute  to  an  ap- 
portionment for  rents  actually  earned  after  the  determination  of  the 
prior  estate.  The  court  in  that  case  did  not  attempt  to  set  forth 
fnlly  the  reasoning  by  which  it  reached  this  result,  but  stated  only 
that: 

"The  plalntUTs  recoTery  Is  well  supported  by  authority.  Cow  en  v.  Arnold, 
68  Hun.  437  [12  N.  T.  Snpp.  601] ;  Betts  v.  Betta,  4  Abb.  N.  C.  817." 

An  examination  of  those  cases  shows,  I  think,  that  the  court  ac- 
tually had  in  mind  the  point  that  the  life  tenant  had  only  a  limited 
estate  which  was  determined  by  the  delivery  of  the  deed.  The  case 
of  Betts  V.  "Betts,  supra,  holds  only  that  the  estate  or  interest  of 
trustees  to  receive  rents  and  profits  and  apply  them  to  the  use  of 
the  beneficiary  for  life  terminates  with  the  death  of  the  life  beneficiary. 
Otherwise,  this  case  seems  to  have  no  bearing  on  any  question  before 
this  court.  The  case  of  Cowen  v.  Amoldj  supra,  is  more  nearly  in 
point.  As  I  have  stated  above,  the  court  there  held  that  a  purchaser 
at  a  foreclosure  sale  is  entitled  to  an  apportionment  of  rent  from  the 
receiver  appointed  in  the  foreclosure,  but  the  court  there  pointed  out 
that  the  case  of  Cheney  v.  Woodruff,  45  N.  Y.  98,  "is  decisive  of  the 
inability  of  a  purchaser  at  a  fored(tsure  sale  to  recover  the  rent 
accruing  between  the  time  of  the  purchase  and  the  delivery  of  his 
deed."  Nevertheless  the  court  permitted  the  purchaser  to  recover 
on  the  ground  that  the  receiver's  interest  terminated  at  the  delivery 
of  the  deed.  "Beyond  the  time  when  the  purchase  was  completed 
his  official  relations  to  the  property  did  not  exist,  and  he  could  not 
collect  on  the  1st  of  October  the  rent  for  the  use  of  the  premises  from 
the  4th  of  October,  although  payable  in  advance,  when  the  pur- 
chaser became  entitled  to  the  possession  of  the  premises."  That  this 
distinction  between  tibe  mortgagor  and  the  receiver  in  foreclosure 
proceedings  rests  upon  a  valid  basis  appears  from  the  careful  analysis 
of  the  nature  of  the  receiver's  possession  contained  in  the  case  of 
Fletcher  v.  McKeon,  71  App.  Div.  278,  75  N.  Y.  Supp.  817. 

It  seems  to  me  that,  reading  the  statute  in  the  light  of  these  deci- 
si(ms,  it  is  impossible  to  hold  that  the  Legislature  intended  an  appor- 
ticmment  in  any  case  where  rent  or  interest  was  received  by  the  own- 
er of  a  fee  interest,  and  it  is  too  well  established  to  require  citation 
that  a  deed  given  on  a  judicial  sale  does  not  relate  back  to  the  time 
of  the  sale.  In  this  case  the  tenants  in  common  were,  so  far  as 
appears,  owners  in  fee.  Though  probably  they  could  not  by  any 
act  of  their  own  create  a  lien  on  their  property  between  the  sale  and 
the  delivery  of  the  deed,  yet  they  had  a  right  to  all  rental  accruing 
before  their  title  was  divested  actual  delivery  of  the  deed  under 
leases  then  existing  upon  the  property.  An  estate  in  fee  cannot  in 
any  strict  sense  be  determined,  and  the  statute  has  no  application  to 
such  a  case. 

Judgment' should  be  affirmed,  with  $25  costs.  All  concur. 
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EDWARD  O.  MURBAY  LIGHTERAGE  &  TRANSPORTATION  CO.  T. 

WARBKN. 

(Supreme  Goart,  A[q>eU8te  Division.   Third  Department   Uar^  8, 1^6.) 

1.  Appeal  and  Ebbob  «=>927(7) — Review — Dibected  Vebdict — Evidence. 

Upon  appeal  from  a  Judgment  entered  upon  the  direction  of  a  verdict, 
all  evidence  favorable  to  the  defeated  party  and  all  inferences  which  may 
be  legitimately  drawn  therefrom  are  to  be  resolved  In  his  favor. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Die.  if  2912, 
2917,  3748,  3758,  4024;  Dec  Dig.  «=»927(7).] 

2.  Replevin  4=s>88 — Ownebohip — Question  fok  Jubt. 

On  replevin  1^  a  lighterage  company  for  a  canal  boat  seized  by  defend- 
ant sheriff  on  execatlon  against  a  transportation  company,  Aeld.  tbat 
whether  the  Ug&tnage  company  and  the  transpcatatlon  omnpany  were  in 
fact  (Hie  and  the  same  concern  was  a  question  for  the  Jury. 

[Ed.  Note.— E\)r  other  cases,  see  Replevin,  Cent  Vig.  H  843-S4S;  Dee. 
Dig.  «=»88.] 

3.  BEFLEVm  «S»7&— BUBDER  OW  PBOOV. 

In  such  action,  the  burden  of  establishing  the  ownership  of  the  boat  In 
plnlnUtr  litherage  cranpany,  and  ot  satlsfyii^  the  jury  that  the  interest 
of  the  lighterage  company  and  the  transportation  company  were  not  tbe 
same,  was  npcm  plaintiff. 

[Ed.  Note;— For  other  cases,  see  Replevin.  Cent  Dig.  H  280-281;  Dea 
Dig.  «»70.] 

Appeal  from  Trial  Term,  Washington  County. 

Replevin  by  the  Edward  G.*  Murray  Lighterage  &  Transportation 
Company  against  Roswell  E.  Warren,  individually  and  as  sheriff  of 
the  county  of  Washington.  From  a  judgment  in  favor  of  plaintiff, 
entered  upon  the  direction  of  a  verdict,  and  also  from  an  order  deny- 
ing defendant's  motion  for  a  new  trial,  defendant  appeals.  Judgment 
and  order  reversed,  and  new  trial  granted. 

Argued  before  KElvLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

Henry  F.  Toohey,  of  Schuylerville,  for  appellant. 
Willoughby  L.  Sawyer,  of  Hudson  Falls,  for  respondent. 

LYON,  J.  This  action  is  in  replevin.  The  defendant  was  tiK 
sheriff  of  Washington  county.  As  such,  in  June,  1914,  he  levied 
under  an  execution  issued  upon  a  Supreme  Court  judgment  in  the 
action  of  Funston  v.  Murray  Transportation  Company,  upon  a  canal 
boat  named  the  John  H.  Murray  of  New  York.  The  question  involvsl 
in  this  litigation  is  whether  the  canal  boat  belonged  to  the  judgment 
debtor,  hereinafter  referred  to  as  the  Transportation  Company,  or 
to  the  plaintiff,  hereinafter  referred  to  as  the  lighterage  Company. 
The  defendant  claimed  that  the  two  transportation  companies  were 
in  fact  one  and  the  same  concern,  having  no  separate  or  distmct 
identities,  and  that  both  were  owned  and  controlled  by  Edward  G. 
Murray,  who  was  the  president  of  the  Lighterage  Company  and  the 
assistant  treasurer  of  the  Transportation  Company. 

At  the  close  of  the  evidence,  the  defendant  moved  for  the  dismisal 
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of  the  complaint,  both  as  to  the  right  of  possession  of  the  property 
as  well  as  to  damages  for  detention,  and  the  plaintiff  moved  for  the 
direction  of  a  vercOct  for  the  delivery  of  the  boat  to  the  plaintiff. 
The  motion  of  the  plaintiff  was  conditioned,  however,  imon  tiie  court 
holding  that  the  plaintiff  was  entitled  to  damages.  The  court  held 
that  the  plaintiff  was  not  entitled  to  damages,  -and  granted  the  de- 
fendant's motion  for  the  dismissal  of  that  portion  of  the  cause  of 
action.  The  court  thereupon  directed  judgment  for  the  plaintiff  for 
the  return  of  the  property.  The  defendant  excepted  to  such  direction, 
and  asked  for  permission  to  go  to  the  jury  upon  the  question  whether 
the  Lighterage  Company  and  the  Transportation  Company  were  one 
and  the  same  concern,  and  whether  the  latter  at  the  time  of  the  levy 
had  a  financial  interest  in  the  boat  equal  to  or  in  excess  of  the  amount 
of  the  judgment.  The  court  denied  the  request,  and  to  such  denial 
the  defendant  excepted.  Plaintiff's  attorney  thereupon  asked  that 
the  jury  find  the  value  of  the  property  to  be  returned,  and  the  court 
thereupon  directed  that  the  jury  find  the  value  to  be  $3,000,  but  no 
damages.  From  the  judgment  entered  upon  the  verdict  under  the 
direction  of  the  court,  and  the  denial  of  defendant's  motion  to  set 
aside  the  verdict,  this  appeal  has  been  taken. 

[1]  The  rule  that,  upon  an  appeal  from  a  judgment  entered  upon 
the  direction  of  a  verdict,  all  evidence  favorable  to  the  defeated  party 
and  all  inferences  which  may  be  legitimately  drawn  therefrom  are 
to  be  resolved  in  his  favor,  is  too  well  known  to  require  the  citation 
of  authorities. 

[2,3]  Following  this  rule,  the  jury  had  the  right  to  find  from  the 
evidence  that  all  the  capital  stock  of  the  Ljghterage  Company  was 
owned  by  Edward  G.  Murray,  who  was  the  president  and  secretary 
of  the  company;  that  all  the  capital  stock  of  the  Transportation  Com- 
pany was  owned  by  his  brother,  and  that  Edward  G.  Murray  was  the 
assistant  treasurer  of  that  company;  that  the  two  companies  occupied 
as  an  office  the  same  room  at  No.  17  South  street  in  the  city  of  New 
York ;  that  the  directors  of  the  Lighterage  Company  were  Edward 
G.  Murray,  his  father,  John  H.  Murray,  and  one  Bord ;  that  the  di- 
rectors of  the  Transportation  Cornpany  were  the  three  brothers  of 
Edward  G.  Murray ;  that  Edward  G.  Murray  had  full  authority  from 
the  Transportaticm  Company  to  contract  bills  and  to  arrange  for  their 
payment,  and  as  assistant  treasurer  had  signed  notes,  and  signed  and 
indorsed  checks,  of  that  company ;  that,  although  he  received  no  com- 
pensation whatever  from  the  'Transportation  Company  therefor,  he 
devoted  about  one-third  of  his  time  to  its  business  in  making  contracts, 
soliciting  freight,  and  traveling  about,  making,  among  other  contracts, 
that  widi  one  Htmt,  introduced  in  evidence  by  defendant,  of  date 
May  21,  1913,  for  charterii^  from  him  a  tug  with  a  captain  and  an 
engineer  for  the  Champlain  Canal  season  of  navigation,  which  contract 
bears  the  signature  "Murray  Transportation  Co.,  per  E.  G.  Murray, 
Party  of  the  First  Part" ;  that  the  Lighterage  Company  leased  its 
boats,  usually  at  the  price  of  $6  per  day,  to  the  Transportation  Com- 
pany, which  never  had  any  boats  of  its  own,  although  at  one  time  in 
1914  it  had  about  40  boats  working,  more  than  one-half  of  which  it 
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hired  of  parties  other  than  the  Lighterage  Company;  that  some  of  the 
boats  claimed  to  belong  to  the  Lighterage  Company  and  to  be  leased  by 
the  Transportation  Company  were  repaired  and  the  bill  paid  by  the 
Transportation  Company ;  that,  representing  the  Transportation  Com- 
pany, Edward  G.  Murray  wrote  to  Funston,  the  judgment  creditor, 
regarding  the  payment  of  the  judgment  upon  which  the  execution  was 
issued,  and  the  levy  made ;  that  at  the  time  the  boat  was  levied  upon 
it  had  taken  a  load  of  coal  to  the  Ft  Miller  Pulp  &  Piper  Company, 
upon  payment  of  freight  by  that  company  to  the  Transportation  Com- 
pany; and  that  at  the  time  of  the  levy  the  Transp(ntati(»i  Company 
was  in  possession  of  the  boat. 

The  only  witness  called  by  the  plaintiff  was  Edward  G.  Murray^ 
and  the  <Mily  corroborating  evidence  offered  by  the  plaintiff  was  a 
bill  of  sale  of  the  boat  in  question,  of  date  March  23,  1911,  transferring- 
the  boat  from  Edward  G.  Murray  to.  the  Litherage  Company.  Under 
all  the  evidence,  and  in  view  of  the  fact  that  the  burden  of  estab- 
lishing the  ownership  of  the  boat  in  the  plaintiff,  and  of  satisfying 
the  jury  that  the  interests  of  the  Lighterage  Company,  the  Trans- 
portation Company,  and  Edward  G.  Murray  were  not  in  fact  one  and 
the  same,  as  claimed  by  defendant,  was  upon  the  plaintiff,  we  think 
the  question  of  the  ownership  of  the  boat  ^ould  have  been  submitted 
to  the  jury. 

The  ju^:ment  and  order  appealed  frcHxi  must  therefore  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide 
the  event  All  concur. 


(Supreme  Court,  Appellate  Division,  Fourth  Department   January  6,  1016.> 

Appeal  aitd  Erbob  1066— Submission  ot  Issues — Evidence  to  Sustai:?. 
Where  one  of  several  charges  of  negligence  was  Improperly  submitted 
to  the  jury,  because  there  was  no  sufficient  evidence  to  sustain  it,  tbe> 
judgment  on  tbe  verdict  against  defendant  must  be  reversed,  as  it  cannot 
be  determined  that  the  verdict  was  not  based  upon  such  erroneous  theory 
of  negligence  alone. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {  4220  r 
Dec.  Dig.  «s=>106e.] 

Kruse,  P.  3.,  dissenting. 
Appeal  from  Trial  Term,  Niagara  County. 

Action  by  May  Hawn,  as  administratrix,  ete.,  against  Stephen  V. 
R.  Malcolm  and  another.  Judgment  for  plaintiff,  and  defendants  ap- 
peal. Judgment  and  order  reversed,  and  new  trial  granted. 


Aigued  before  KRUSE>  P.  J.,  and  ROBSON,  FOOTE.  LAM- 
BERT, and  MERRELL,  JJ. 

Bond  &  Schoneck,  of  Syracuse,  for  appellants. 
Judson,  Holley  &  Caton,  of  Lockport,  for  respondent. 

PER  CURIAM,  We  think  appellants'  exceptions  at  folios  917 
and  927  of  the  record  on  appeal  present  errors  in  the  submission  of 
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the  case  to  the  jury  which  require  a  reversal  of  the  judgment  herein. 
The  learned  trial  court  in  its  charge  first  instructed  the  jury  as  to  the 
several  allegations  of  negligence  contained  in  the  plaintiff's  complaint, 
and  then  charged  the  jury,  generally,  if  they  should  find  that  the  death 
of  plaintiff's  intestate  was  due  to  negligence  on  the  part  of  the  de- 
fendants in  any  of  the  respects  claimed  oy  plaintiff,  that  then  plaintiff 
was  entitled  to  recover.  Among  other  things,  the  court  specifically 
charged  the  jury  that  it  was  for  them  to  determine  whether  defend- 
ants furnished  plaintiff's  intestate  with  a  reasonably  safe  place  to  work, 
and  also  that  it  was  a  question  of  fact  for  the  jury  to  determine 
whether  or  not  the  accident  was  due  to  the  acts  of  a  person  intrusted 
with  authority  to  direct,  control,  or  command  plaintiff's  intestate. 

We  are  able  to  find  no  evidence  justifying  the  submission  of  the  case 
to  the  jury,  either  upon  the  allegation  of  a  safe  place  or  upon  the  claim 
that  the  accident  was  caused  by  the  carelessness  of  a  superintendent. 
Indeed,  as  to  the  latter  counsel  during  the  progress  of  the  trial  ex- 
pressly disclaimed  that  plaintiff  charged  that  the  accident  was  due 
to  an  act  of  superintendence.  The  law  is  well  settled  that,  where  one 
of  several  charges  of  negligence  is  improperly  submitted  to  the  jury, 
there  being  no  sufficient  evidence  to  justify  a  verdict  that  a  defend- 
ant was  negligent  in  that  respect,  the  judgment  should  be  reversed,  as 
it  cannot  be  determined  that  the  verdict  was  not  based  upcm  such 
erroneous  theory  of  negligence  alone.  Jennings  v.  D^fnon  Contract- 
ing Co.,  165  App.  Div.  248,  251,  150  N.  Y.  Supp.  820,  and  cases  there 
cited. 

We  think  the  judgment  appealed  from  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  the  appellants  to  abide  the  event. 

KRUSE,  P.  J.  (dissenting).  1.  I  think  the  evidence  supports  a  find- 
ing that  the  working  place  of  plaintiff's  intestate  was  unsafe.  He  was 
reqtured  to  work  under  a  swinging  boom,  which  fell  upon  and  killed 
him  because  the  crane  to  which  it  was  attached  and  of  which  it  was 
a  part  was  defective.  This  defective  condition  had  existed  so  long 
that  the  defendants  knew,  or  in  the  exercise  of  reasonable  care  should 
have  known,  that  it  would  endanger  and  make  unsafe  his  working 
place.  It  is  said  that  the  defect  was  in  the  derrick  and  not  in  the  work- 
ing place;  but  it  was  this  defect  which  made  the  working  place  un- 
safe. It  is  clear  that  is  what  the  learned  trial  judge  had  in  mind  in 
his  charge  and  that  the  jury  so  understood  it. 

2.  As  to  negligent  superintendence,  I  am  of  the  opinion  that  if  the 
deceased  was  put  at  work  in  this  dangerous  pUce  without  warning  him 
of  the  danger  by  an^  one  in  defendants'  emplc^  haying  authority  from 
the  defendants  to  direct  and  control  him  in  his  work,  as  the  evidence 
tends  to  show,  the  defendants  are  liable  for  such  negligence;  and  this 
is  so,  I  think,  whether  the  negligence  was  an  affirmative  act,  or  a  mere 
omission  to  properly  safeguard  the  workman  against  harm.  I  do  not 
understand  that  plaintiff's  counsel  disclaimed  any  Uability  upon  that 
ground.  He  specifically  stated  that  there  was  a  lack  of  proper  superin- 
tendence. 

I  think  the  case  was  properly  submitted  to  the  jury,  and  that  there 
are  no  errors  to  warrant  a  reversal.  I  tiieref ore  vote  for  affirmance. 
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NATIONAL  NASSAU  BANE  OF  NEW  TOBK  v.  CLEABT. 
(Supreme  Gonrt,  Appellate  Dlvii^n,  First  Department  Mardi  8,  ^16.) 

1.  PlBDOXS  «S»22— ASSIOHXEnT   OV    OhATTEL  MOBTQAaS  AB  GOLUIEUL— 

BxoHTS  OF  PUDOsa:. 

An  assignment  of  a  chattel  mortgage  aa  collateral  secnrity  for  a  debt 
other  than  covered  by  the  mortgage,  amounts  to  a  pledge  of  the  mort- 
gage, and  invests  the  pledgee  with  only  a  siiedal  property  In  the  moit- 
gaged  chattels,  so  that,  while  he  Is  entitled  to  obtain  possession  of  them 
for  the  purpose  of  realizing  on  the  pledge,  he  cannot  retain  possession  of 
more  than  enough  to  cover  the  sum  for  which  the  mortgage  was  given ; 
and  therefore,  In  replevin  therefor  by  the  pledgee,  he  Is  entitled  to  an 
alternative  money  Judgment  only  for  such  sum,  and  not  tor  their  value. 
It  exceeding  that  sum. 

{Rd.  Note.— For  other  caees,  Bee  Pledges,  Cent.  Dig.  |  46;  Dea  I3ig. 

2.  Appeal  and  Ekbob  «=!>204 — Review— Objections  Below. 

Technical  objections  to  admlsslMi  of  documentary  proof,  which,  U  made 
below,  could  have  been  eastly  met,  cannot  be  made  tor  the  first  time  od 
appeaL 

[Ed.  Note.— For  other  cases,  see  AK>eal  and  Error,  Gent.  Big.  Si  12&i- 
1271;  Dec.  Dig.  «s»201;  Trial,  Cent  Dig.  |  172;  Witnesses,  Cent  Dig. 
i  784.3 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  the  National  Nassau  Bank  of  New  York  against  James  C. 
Cleary.  From  a  determination  of  the  Appellate  Term,  affirming  a 
judgment  in  favor  for  plaintiff,  entered  on  a  directed  verdict,  and 
from  an  order  denying  a  new  trial,  defendant  appeals.  Affirmed  con- 
ditionally. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT,  DOWLING.  SMITH, 
and  DAVIS,  JJ. 

James  C.  Cleary,  of  New  York  City,  in  pro.  per, 
Dwight  P.  Dilworth,  of  New  Yoric  City,  for  respondent 

iSCOTT,  J.  Defendant  is  indebted  to  plaintiff  in  the  sum  of  $950 
and  interest,  for  which  plaintiff  has  recovered  judgment.  In  March, 
1914,  defendant  was  also  indebted  to  Grace  Cleary  in  the  sum  of  $500, 
to  sectare  payment  of  which  he  gave  her  a  chattd  mortgage  upon  cer- 
tain personal  property.  In  April,  1914,  Grace  Cleary  assigned  to  plain- 
tiff the  said  chattel  mortgage  and  the  moneys  due  or  to  grow  due  there- 
under as  "collateral  security"  for  the  payment  of  defendant's  indebted- 
ness of  $950  to  plainti£&  Neither  debt  having  been  paid  at  maturity, 
plaintiff  now  seeks  to  replevy  the  mortgaged  chattels,  claiming  an  ab- 
solute ownership  thereof  by  virtue  of  the  chattel  mortgage  and  the 
default  in  payment. 

[  1  j  If  the  assignment  had  been  to  plaintiff  absolutely,  as  to  a  pur- 
chaser, this  claim  would  be  well  founded;  but  it  is  generally  held  that 
an  assignment  of  a  chattel  mortgage,  as  llie  present  one  was  asagned, 
merely  as  "collateral  security"  for  a  debt  other  than  that  cover«I  by 
the  mortgage  itself,  amounts  to  a  pledge  of  the  mortgage,  and  invests 
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the  pledgee  with  only  a  special  property  in  the  chattels  mortgaged. 
Jones  on  Chattel  Mortgages  (5th  Ed.)  §  5a;  Haskins  v.  Kelly,  1  Abb. 
Prac.  (N.  S.)  63;  Mitchell  v.  Roberts  (C.  C.)  17  Fed.  776.  Indeed, 
plaintiff  itself  seems  to  have  understood  that  it  held  the  mortgage 
only  by  way  of  pledge,  for  when  it  became  necessary  to  extend  the 
mortgage,  and  to  make  and  file  a  certificate  for  that  purpose,  the 
plaintiff  stated  in  said  certificate: 

"That  the  Interest  ot  the  undersigned  In  said  mortgage  Is  that  of  a  pledgee 
of  said  mortgage,  and  that  there  remains  due  and  unpaid  upon  said  mortgage 
the  sum  of  $500,  with  Interest  thereon,  which  sum  Is  the  amount  of  the  In- 
terest of  the  undersigned  In  the  property  described  In  said  mortgage  by 
Tirtne  thereof,  and  of  the  assignment  thereof." 

In  stsch  a  case,  while  the  i^edgee  is  doubtless  entitled  to  obtain  pos- 
session of  the  chattels  for  me  sake  of  realizing  upon  the  pledge,  it  is 
not  entitled  to  retain  as  pledgee  more  than  sufficient  to  cover  the  sum 
for  which  the  pledged  mortgage  was  given  to  the  original  mortgagee. 
The  judgment  appealed  from  awards  to  plaintiff,  in  case  the  chattels 
are  not  delivered  to  it,  a  money  judgment  for  what  was  found  to  be 
the  value  of  the  chattdisj  which  much  exceeds  the  sum  for  which  the 
morl^age  was  given  as  security.  Obviously  tiiis  is  too  large.  The 
money  judgment  in  default  of  a  delivery  of  the  chattds  should  not 
exceed  the  amotmt  due  under  the  mortgage  which  was  assigned  to 
plaintiff.  Allen  v.  Judson,  71  N.  Y.  77;  Davis  v.  Bliss,  187  N.  Y.  77, 
79. N.  E.  851,  10  L.  R.  A.  (N.  S.)  458.  It  is  quite  clear  from  the  evi- 
dence in  the  case  that  defendant  is  indebted  to  plaintiff,  that  the  mort- 
gage given  to  Grace  Cleary  and  the  money  due  thereunder  were  pledg- 
ed to  plaintiff  as  security  for  defendant's  indebtedness,  and  that  the 
chattels  covered  by  the  mortgage  are  of  a  value  greater  than  the 
amount  intended  to  be  secured  thereby.  In  our  opinion,  exact  justice 
will  be  done  if  the  alternative  money  judgment  be  reduced  to  the 
amount  for  which  the  mortgage  was  given,  with  interest. 

[2]  Defendant  urges  upon  this  appeal  certain  technical  objections 
to  the  admission  in  evidence  of  some  of  the  documentary  proof.  The 
record  shows  that  the  precise  objection  now  urged  was  not  brought 
to  the  attention  of  the  trial  justice.  If  it  had  been,  the  defect  in  proof 
could  have  been  easily  met.  It  is  too  late  to  raise  such  an  objection 
for  the  first  time  on  appeal. 

The  determination  of  the  Appellate  Term  and  the  judgment  and 
order  appealed  from  will  therefore  be  reversed,  and  a  new  trial  grant- 
ed, with  costs  to  appellant  to  abide  the  event,  unless  plaintiff  shall  stip- 
ulate to  modify  the  judgment  by  reducing  the  amount  which  plaintiff 
is  to  recover  from  defendant,  in  case  the  possession  of  the  mortgaged 
chattels  is  not  returned  to  plaintiff,  to  the  sum  of  $500,  with  interest 
from  March  5,  1915,  in  which  case  the  judgment,  as  so  modified,  will 
be  affirmed,  without  costs  to  either  party,  in  this  court  or  at  the  Appel- 
late Term.   All  concur. 
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Pix&DiKO  «=»196— Beplt—Devubbebs. 

In  an  action  on  a  contract  to  rebuild  and  repair  premises,  defendant 
answered,  denying  the  aTerments  of  the  complaint,  and  alleging  as  a 
counterclaim  a  contract  whereby  plaintiff  was  to  supply  labor  and  ma- 
terials necessary  to  complete  unfinished  work,  and  was  to  receive  ia 
payment  10  per  cent  of  the  actual  cost  of  the  labor  and  material,  that 
the  workmanship  was  tmsklllful,  that  the  work  was  not  completed 
within  time,  and  was  never  completed,  whereby  defendant  was  deprived 
(tf  the  use  of  the  premises  and  the  rentals,  to  her  damage.  Tbs  xeplj, 
after  three  denials,  in  a  paragraph  numbered  4,  arerred  that  plaintiff 
VTBS  engaged  and  hired  defendant  to  perform  the  work  called  for,  and 
pursuant  to  the  plans  prepared  by  the  architect  upon  the  basis  of  10 
per  cent,  of  the  value  of  the  work  done,  together  with  the  sum  of  $10 
per  day,  and  that  plaintiff  was  an  employe  of  defendant,  and  not  a 
contractor.  Code  Olv.  Proc.  S  493,  declares  that  defendant  may  demnr 
to  the  reply,  or  to  a  separate  traverse,  or  avoidance  of  a  defense  or 
counterclaim  contained  in  the  reply,  on  the  ground  that  It  is  InsufflcieDt 
in  law.  Section  614  provides  that  the  reply  must  contain  a  general  or 
specific  denial  of  each  material  allegation  of  the  counterclaim.  Jield 
that,  as  the  new  matter  contained  In  paragraph  4  was  Insuffldeot  in  law 
upon  the  face  thereof,  being  Inconsistent  with  the  ctMuj^nt,  defoidant 
might  demur  thereto,  though  plaintiff  had  not  In  so  many  words  alleged 
that  the  new  matter  was  stated  to  be  In  avoidance  of  the  couuterclaim; 
the  context  showing  that,  and  there  being  no  similar  Code  provlsiou  to 
that  requiring  complaints,  where  several  causes  of  action  ore  set  up;  to 
separately  state  them. 

[Ed.  Note.— For  other  cases,  see  Pteading,  Cent.  Dig.  U  463-166;  Dec 
Dig.  ^196.] 

McLaughlin  and  Davis,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Charles  T.  Streeter  a^nst  Agnes  D.  Cloud  and  others. 
From  an  order  overruling  the  nam»i  defendant's  demurrer  to  flie  new 
matter  set  out  in  the  reply,  defendant  appeals.  Order  reversed,  and 
demurrer  sustained. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  DOWLING, 
SMITH,  and  DAVIS,  JJ. 

M.  H.  Winkler,  of  New  York  City,  ior  appellant. 
Charles  J.  Lane,  of  New  York  City,  for  re^>ondent 

SMITH,  J.  The  action  is  upon  a  contract  to  rebuild  and  repair 
certain  premises  owned  by  defendant  Katherine  E.  Moore  and  un- 
der lease  to  defendant  Agnes  D.  Cloud,  with  which  tenant  the  contract 
is  claimed  to  have  been  made.  The  complaint  alleges  a  contract  to 
furnish  material  and  perform  the  services  according  to  certain  specifi- 
cations for  the  sum  of  $3,324.83.  The  defendant  Cloud  answered, 
denying  the  allegations  of  the  complaint,  and  alleged  as  a  counter- 
claim a  contract  between  the  plaintiff  and  herself  by  which  the  plain- 
tiff was  to  supply  the  labor  and  materials  necessary  to  complete  certain 
unfinished  work  in  the  repair  of  said  buidings,  and  the  defendant 
Cloud  agreed  to  pay  the  plaintiff  therefor  the  sum  of  10  per  cent  or 
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the  actual  cost  of  said  labor  and  material.  It  was  further  alleged 
that  the  workmanship  was  unskillful,  done  unexpeditiously  and  inac- 
curately, and  the  work  was  not  completed  within  the  time  specified, 
and  was  never  completed,  by  reason  of  which  the  defendant  was  de- 
prived of  the  use  of  said  premises  and  of  rentals,  and  was  otherwise 
greatly  damaged,  in  the  sum  of  $3,062.55.  The  plaintiff  replied  to  said 
counterclaim,  and  denied  the  material  allegations  thereof  in  paragraj^s 
1,  2,  and  3  of  said  reply.  The  reply  furtiher  read : 

"Further  replying  to  the  defendant  Agnes  D.  Cloud's  connterclatm,  con- 
tained In  ber  amended  answer,  plaintiff  alleges: 

"(4)  Tliat  be  was  engaged  and  hired  by  the  defendant  Agnea  D.  Gioud  to 
perform  the  work  called  for,  and  parsnant  to  tlie  plans  and  spedflcatlons  pre* 
pared  by  the  architect,  William  Welsenberger,  Jr.,  sabject  to  alterations, 
upon  the  tosis  of  10  per  cent  of  the  value  of  the  work  done  and  for  the 
amomit  expended  in  the  performance  thereof,  together  with  the  sum  of  $10 
per  day  during  the  period  wttbln  which  the  work  was  performed,  and  that  be 
was  an  emidoyS  ot  the  said  d^endant  Agnes  D.  Cloud,  and  not  a  contractor." 

Thereafter  the  defendant  demurred  to  this  new  matter  alleged  in 
paragraph  4,  upon  the  groxmd  that  it  was  insufficient  in  law  upon  the 
face  thereof. 

By  section  514  of  the  Code  of  Civil  Procedure  it  is  provided  that: 

"The  reply  must  contain  a  general  or  spetdflc  d«iial  of  each  material  alle- 
gation of  the  counterclaim  controverted  by  the  plaintiff,  or  of  any  knowledge 
or  information  thereof  sufficient  to  form  a  belief;  and  it  may  set  forth  in 
ordinary  and  concise  language,  without  repetition,  new  matter  not  inconsist- 
ent with  the  oomidalnt,  ccnistltating  a  defease  to  the  connterdalm.'* 

By  section  493  it  is  provided: 

"The  defendant  may  also  demur  to  the  reply,  or  to  a  separate  traverae  to, 
or  avoidance  of,  a  defense  or  counterclaim,  contained  In  the  reply,  on  the 
ground  that  It  Is  insufficient  in  law,  upon  the  face  thereof." 

It  is  not  questioned  that  this  new  matter  alleged  in  this  reply  was 
improper.  It  is  clearly  inconsistent  with  the  matter  alleged  in  the 
complaint,  and  within  the  provision  of  the  Code  of  Civil  Procedure 
cited  is  therefore  not  authorized.  Some  of  my  Associates  question  the 
right  to  demur,  however,  because  the  plaintiff  has  not  in  so  many  words 
alleged  that  this  new  matter  was  stated  to  be  a  separate  traverse  to, 
or  avoidance  of,  the  counterclaim  of  the  defendant;  but  that  it  is  in  fact 
an  attempt  to  avoid  the  counterclaim  by  the  allegation  of  this  new 
matter  is  to  my  mind  clearly  indicated  by  the  whole  tenor  of  the  re- 
ply. The  first  three  paragraphs  contain  merely  denials;  the  fourth 
paragraph  contains  this  new  matter,  which  states  the  contract,  not 
as  the  plaintiff  had  theretofore  stated  it,  but  as  the  defendant  states 
it,  with  certain  modifications,  and,  as  thus  stated,  it  is  clearly  incon- 
sistent with  the  matter  alleged  in  the  complaint.  It  will  be  noticed 
that  the  provisions  of  the  Code  regulating  what  the  reply  shall  con- 
tain are  materially  different  from  the  provisions  regulating  what  a 
complaint  or  answer  shall  contain.  There  is  no  provision  that  the  dif- 
ferent defenses  to  a  counterclaim  shall  be  separately  stated  and  num- 
bered, as  is  required  in  stating  different  causes  of  action  in  a  complaint 
by  section  483  of  the  Code  of  Civil  Procedure,  and  is  required  in  an 
answer  by  section  507  of  the  Code.   It  is  true  that,  where  there  are 
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two  or  more  distinct  avoidances  of  the  same  defense  or  counterclaim, 
they  must  be  separately  stated  and  numbered;  but  there  is  no  re- 
quirement that,  where  Uiere  is  a  single  avoidance  of  the  counterclaim 
alleged  in  an  answer,  the  avoidance  should  be  stated  as  a  defense 
separate  from  the  denials.  If  defendant  should  move  to  require  plain- 
tiff to  state  in  his  reply  whether  the  new  matter  alleged  was  intended 
to  be  alleged  as  a  separate  reply,  he  could  well  answer  that  the  Code 
made  iio  such  requirement.  Further,  it  would  seem  to  be  wholly  un- 
necessary to  make  this  requirement,  as  the  new  matter  allied  as  an 
avoidance  of  the  counterclaim  is  naturally  and  necessarily  of  itself 
separated  by  its  very  nature  from  the  denials. 


In  Douglass  v.  Phenix  Insurance  Co.,  138  N.  Y.  209,  33  N.  E.  938. 
20  L.  R.  A.  118,  34  Am.  St.  Rep.  448,  it  is  stated: 


"The  allegations  of  the  complaint  not  denied  In  the  afflrmattve  defense  are 
for  the  purposes  of  the  question  now  presented  to  be  deemed  admitted.  The 
affirmative  defense  Is  to  be  treated  as  a  separate  plea,  and  the  defendant  Is 
not  entitled  to  have  the  benefit  of  denials  made  In  another  part  of  the 
answer,  unless  repeated  or  incorporated  by  reference  and  made  a  part  of  the 
affirmative  defense." 

In  Eells  V.  Dumary,  84  App.  Div.  105,  82  N.  Y.  Supp.  531,  there 
was  a  demurrer  by  plaintiff  to  defendant's  answer.  Tlie  opinicm  in 
that  case  in  part  reads ; 

"The  first  four  paragraphs  of  the  answer  consist  of  admissions  and  de- 
nials, and  they  are  followed  by  the  fifth  paragraph,  which  is  the  part  of  the 
answer  demurred  to  by  the  plaintiff.  The  part  of  the  answer  so  demurred 
to  Is  not  a  denial,  or  a  part  of  a  denial ;  but  U  Is  new  matter  c<mstttutlQg  an 
allured  affirmative  defense,  and  unless  it  states  a  complete  defense  It  Is  in- 
BuffiL-Ient  in  law  upon  the  face  thereof.  The  argument  Is  made  that  because 
the  fifth  paragraph  of  the  answer  does  not  in  terms  start  out  with  a  state- 
ment that  It  is  a  defense,  or  a  separate  or  affirmative  defense,  It  should  be 
considered  as  a  part  of  the  defendant's  general  defense.  It  is  a  part  of  the 
answer ;  but  It  Is  a  separate  part  of  the  answer,  alleging,  under  the  second 
sabdivlslon  of  said  section  500,  new  matter,  and  it  must  be  considered  apart 
from  the  admissions  and  denials  that  precede  it.  An  examination  of  the 
allegations  of  the  first  four  paragraphs  of  the  answer  show  that  they  are 
not  intended  as  an  afllrmative  defense,  or  as  a  part  of  an  afflrmattve  defense, 
but  that  they  are  included  in  the  answer  for  the  purpose  of  putting  the  plain- 
tiff to  his  proof  as  to  such  parts  of  the  complaint  as  are  denied  by  said  para- 
graphs. The  fifth  paragraph  starts  with  the  words,  'Defendant,  farther 
answering  said  complaint that  Is,  for  a  further  answer  the  defendant  states 
new  matter  as  an  affirmative  defense.  This  paragraph,  by  whatever  words  It 
may  be  Introduced,  or  by  whatever  name  it  may  be  called,  is  Intended  to  be 
and  is  an  alleged  separate  and  affirmative  defense.  The  demurrer  thereto 
may  be  technical,  but  It  Is  a  right  that  the  plnintiCT  has  under  our  form  of 
pleading,  and  the  decision  of  our  courts  In  relation  thereto,  and  It  should  be 
sustained,  unless  the  paragraph  to  which  It  relates  in  Itself  Is  a  complete 
answer  to  the  plalntllTs  complaint.  General  or  specific  denials  as  such  are 
Improper  in  an  affirmative  defense  (Stleffel  v.  Tolhurst,  55  App.  Dlv.  632  [67 
N.  Y.  Supp.  2741),  but  the  statement  of  new  matter  must  be  sufficient  la  Itself, 
If  true,  to  constitute  a  complete  defense.  Treating  the  allegations  of  the 
complaint  not  controverted  In  the  affirmative  defense  as  admitted,  the  allega- 
tions of  the  fifth  paragraph  of  the  answer,  if  true,  do  not  constitute  a  defense. 
The  order  and  interlocutory  Judgment  should  be  affirmed,  with  costs." 

The  reasoning-  of  this  decision  is  clearly  applicable  to  the  case  at 
bar.  Moreover,  in  my  judgment,  this  question  has  been  decided  by 
the  Court  of  Appeals.   In  Goldberg  v.  Utley,  60  N.  Y.  427,  it  was 
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held  that  the  provisions  of  the  Code  requiring  different  causes  of 
action  joined  in  a  complaint  to  be  separately  stated,  and  the  rule  re- 
quiring them  to  be  separately  numbered,  relate  simply  to  questions  of 
practice  over  which  the  court  below  has  control,  and  that  the  right  was 
merely  formal,  not  sul»tantial.   In  the  opinion.  Church,  C.  J.,  says: 

"If  the  complaint  coDtalos  eereral  causes  of  action  Improperly  united, 
contrary  to  the  Code,  as  Is  claimed,  the  vice  may  be  reached  by  a  demurrer, 
and  the  failure  of  the  plaintiff  to  Rtate  them  separately  and  number  them 
would  not  be  an  answer  to  it,  nor  would  a  failure  to  move  to  correct  the 
complaint  In  this  respect  defeat  the  effect  of  a  demurrer.  The  plaintiff  can- 
not deprive  the  defendant  of  the  benefit  of  a  demurrer  upon  this  ground  by 
omitting  to  number  his  causes  of  action.  A  substantial  remedy  caunot  be 
prevented  by  a  neglect  to  otserve  the  rules  of  practice,  nor  In  a  case  like 
this  would  tiie  defendant  be  regarded  as  waiving  such  remedy  by  not  making 
this  motion." 

This  decision  is  quoted  with  approval  in  O'Connor  v.  Virginia  Pas- 
senger &  Power  Co.,  184  N.  Y.  52,  76  N.  E.  1082. 

It  is  difficult  to  see,  if  this  rule  be  apf^ied  to  a  complaint,  wherein 
the  causes  of  action  are  required  to  be  separately  stated  and  numbered, 

or  even  to  an  answer,  where  all  defenses  are  required  to  be  separately 
stated  and  numbered,  why  it  should  not  apply  to  a  reply,  as  to  which 
no  such  requirement  is  made  by  the  Code.  Even  if  such  requirement 
were  made,  it  might  well  be  held,  after  in  three  paragraphs  stating  the 
denials  which  the  plaintiff  desired  to  make  to  the  allegations  constitut- 
ing the  counterclaim,  that  he  has  separately  stated  his  affirmative  de- 
fense when  he  begins  that  defense : 

"Further  replying  to  the  defendant  Agnes  D.  Olond'g  connten^alm  con- 
tained In  her  amended  answer." 

The  order  should  therefore  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  demurrer  sustained,  with  $10  costs  and  disburse- 
ments. 

CLARKE,  P.  J.,  and  DOWLING,  J.,  concur. 

McLaughlin,  J.  (dissenting).  Action  to  foreclose  a  mechanic's 
Hen.  The  answer  put  in  issue  the  material  allegations  of  the  com- 
plaint and  set  up  a  counterclaim,  to  which  the  plaintiff  interposed  a 
reply  consisting  of  four  paragraphs.  The  first  denied  the  sixth,  the 
second  a  part  of  the  fifth,  and  the  third  the  seventh,  paragraphs  of  the 
amended  answer.  The  fourth  paragraph  begins:  "Further  replying, 
•  *  *  plaintiff  alleges."  Then  follows  the  statement  of  certain 
facts  which  it  is  unnecessary  to  consider.  The  defendant  demurred 
to  tiie  fourth  paragraph.  The  demurrer  was  overruled,  and  defend- 
ant appeals. 

Each  cause  of  action  pleaded,  answer  thereto,  or  reply  to  a  counter- 
claim must  be  complete  in  itself,  and  a  demurrer  only  lies  to  such 
pleading  as  a  whole,  and  not  to  a  separate  paragraph  of  it.  Code  of 
Civil  Procedure,  §§  492,  493,  494;  Hollingsworth  v.  Spectator  Co. 
(No.  1)  53  App.  Div.  291,  65  N.  Y.  Supp.  812.  A  reply  must  contain 
a  general  or  specific  denial  of  each  material  allegation  of  the  counter- 
claim controverted  by  the  plaintiff,  and  may  set  forth  in  ordinary  and 
concise  language  new  matter,  not  consistent  with  the  complaint,  con- 
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stitutii:^  a  defense  to  the  counterclaim.  Section  514,  Code  of  Civil 
Procedure.  If  it  contains  two  or  more  distinct  avoidances  of  the 
counterclaim,  the  same  must  be  "separately  stated  and  numbered." 
Section  517,  Code  of  Civil  Procedure. 

The  court  below  evidently  reached  the  conclusion  that  the  fourth 
paragraph  demurred  to  was  intended  by  the  pleader  as  a  continuation 
of  the  preceding-  paragraphs,  and  in  this  I  think  he  was  correct.  To 
hold  that  it  was  intended  as  a  separate  reply  is  to  put  into  the  plead- 
ing s<nnething  which  does  not  there  appear.  The  suggestion  is  made 
— not  by  counsel — that  this  can  be  done  because  the  pleader  used  the 
words :  "Further  replying,  *  *  *  alleges."  I  am  unable  to  ascribe 
such  meaning  to  the  use  of  these  words.  They  certainly  do  not  in- 
dicate it  was  intended  by  their  use  to  set  up  a  separate  and  distinct 
reply.  If  the  appellant  believes  such  were  the  intended  effect,  then 
the  proper  practice  is  to  move  to  make  the  pleading  more  definite  and 
certain,  by  compelling  plaintiff  to  separately  state  and  number  the 
paragraph  demurred  to. 

I  therefore  think  the  order  should  be  affirmed,  and  dissent  from  a 
reversal. 

DAVIS,  J.  (dissenting).  I  dissent,  for  the  following  reasons :  The 
reply  here  contains  general  denials  of  the  defendant^  counterclaim. 

The  fourth  paragraph  of  the  reply,  which  by  some  is  thought  to  be 
an  attempt  to  set  up  a  separate  defense  to  the  first  counterclaim  of 
the  defendant,  does  not  contain  a  single  allegation  of  defense  to  the 
counterclaim.  In  reality,  it  is  merely  something  added  onto  the  denials, 
and  the  fact  alleged  in  that  paragraph  could  well  be  proved  under 
the  general  denials.  In  substance,  tiie  plaintiff  denies  the  a>unterclaim, 
and  then  unnecessarily  adds  the  fourth  paragraph  of  his  reply,  by 
alleging  that  his  compensaton  was  to  be,  not  only  10  per  cent,  of  the 
cost,  but  also  $10  a  day.  For  these  reasons,  I  think  the  demurrer, 
being  to  a  separate  paragraph  of  the  reply,  should  have  been  over- 
ruled. N.  J.  Steel  &  Iron  Co.  v.  Robinson,  60  App.  Div.  69,  69  N. 
Y.  Supp.  728. 

Moreover,  I  think  the  fourth  paragraph  of  the  reply  is  inconsistent 
with  the  complaint.  The  complaint  alleges  that  the  plaintiff  was  to 
supply  work  and  material,  for  which  defendant  agreed  to  pay  him  $3,- 
324.83.  It  appears  trom  the  fourth  paragraph  of  his  reply  that  his 
compensation  was  to  be  10  per  cent,  of  the  value  of  the  work  done 
and  the  amount  expended  in  its  performance,  together  with  $10  a  day 
during  the  period  of  construction.  According  to  the  complaint,  plain- 
tiff was  to  furnish  the  material  and  provide  the  work,  and  get  $3,- 
324.83  for  it;  while  according  to  the  reply  he  was  to  have  10  per 
cent,  and  $10  per  day  as  his  compensation,  a  claim  which  is  inconsistent 
with  title  position  that  he  was  to  furnish  the  material.  Where  the  re- 
ply contains  matter  inconsistent  with  the  complaint,  and  not  amount- 
ing to  a  complete  defense  to  the  counterclaim,  the  remedy  is  by  motion 
to  strike  out  as  irrelevant.  Code  Civ.  Proc.  §  545;  Brewing  Co.  v. 
Hammersen,  22  App.  Div.  475,  48  N.  Y.  Supp.  30;  Eidlitz  v.  Roths- 
child, 87  Hun,  243,  33  N.  Y.  Supp.  1047. 

I  think  the  court  was  right  in  overruling  the  demurrer. 
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PBOPI/B  ex  rel.  KELLY  t.  FTJBUO  SEBVIOB  C0B£MZSSI0K.  SeocHid  DUt. 
<8opreme  Court,  Appellate  Division,  19ilrd  D^itartment   Mardi  S, 

1.  PcBUc  Service  Coujussions  <g=>6 — Powebs  and  Fumctions. 

The  Public  Service  Commission 'has  such  jurisdiction  only  as  Is  given 
to  It  by  statute. 

2.  Railroads  «=59 — ItEOUi:.ATioi<r — Public  Sebvicb  Coumissioit. 

T7nder  Public  Service  Commissions  Law  (C<misoL  Laws,  c.  48)  S  2,  snbd. 
6,  defining  "railroad,"  an  elevatw  between  tbe  level  ot  one  street  and 
that  of  anotber  Is  not  a  railroad,  within  sectlm  6,  raiiuneratlng  the  pab- 
lic  services  over  which  the  commladon  has  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Ballroads;  Cent  Dig.  IS  12-19;  Dec. 
Dig.  «S99. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Railroad.] 

3.  CABRIEBS  «=»10— I^iQULATXON— "COHHON  CABBIEB** — "SVOB  AOBNCIES.** 

Under  Pablic  Service  Commissions  Iaw  2,  subd.  9,  defining  a  "com- 
mon carrier"  as  Incladlng  certain  dasses,  and  all  persons  operating  "auch 
agencies"  for  public  use,  an  elevator  between  the  level  of  one  street  and 
tbat  of  anotber  is  not  a  common  carrier,  within  section  5,  enumerating 
the  services  over  which  the  commission  has  jurisdiction ;  "such  agencies" 
meaning  the  agencies  ennmerated,  and  not  other  etfmilar  agencies. 

[£d.  Kote.— For  othor  cases,  see  OantetB,  Cent  Dig.  H  12, 14-20;  Dec. 
Dig.  «&=>10. 

For  other  definitions,  see  W<Hxl8  and  Phrases,  First  and  Second  Series, 

Common  Carrier;  Such.} 

Certiorari  by  the  People,  on  the  relation  of  John  Kelly,  to  review 
an  order  of  the  Public  Service  Commission  dismissing  the  relator's 
complaint  against  the  American  Real  Estate  Company  for  an  unlaw- 
ful discrimination  in  its  rates  of  fare  on  an  elevator  operated  by  it. 
Writ  dismissed,  and  order  affirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

Greenbaum,  Wolff  &  Ernst,  of  New  York  City  (Edward  S.  Green- 
baum,  of  New  York  City,  of  counsel),  for  relator. 
Ledyard  P.  Hale,  of  iUbany,  for  defendant. 

HOWARD,  J.  The  American  Real  Estate  Company  owns,  or  did 
at  one  time  own,  most  of  the  land  on  top  of  what  is  known  as  Park 
Hill  in  the  city  of  Yonkers.  The  New  York  Central  Railroad  runs 
along  at  the  foot  of  this  hill,  and  Undercliif  street  runs  parallel  with 
tiie  railroad.  On  top  of  the  hill  is  Alta  avenue,  running  also  substan- 
tially parallel  to  the  railroad.  From  Alta  avenue,  on  top  of  the  hill, 
to  Undercliff  street,  at  the  bottcun  of  the  hill,  the  slope  is  very  steep, 
and  in  order  to  furnish  easy  commimicaticm  between  the  settlement 
on  top  of  tiie  hiU  and  the  railroad  and  community  at  the  foot  of  the 
hill  the  American  Real  Estate  Company  built  and  now  operates  an 
elevator  between  the  two  thoroughfares.  This  was  built  primarily 
for  the  accommodation  of  the  persons  who  live  on  the  land  purchased 
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from  the  Real  Estate  Company ;  but  the  company  also  receives  and 
carries,  on  this  elevator,  any  person  who  wishes  to  ride  and  who  pays 
his  fare.  The  elevator  is  built  entirely  on  the  land  of  the  American 
Real  Estate  Company.  Those  who  live  in  the  houses  built  on  the 
land  of  the  company  are  styled  by  the  company  "residents,"  and  all 
other  persons  are  styled  "nonresidents."  The  price  of  passage  to  "resi- 
dents" is  one  cent,  and  the  price  of  passage  to  "nonresidents"  is  five 
cents.  John  Kelly,  who  resides  on  t<^  of  hill,  but  not  on  lands  pur- 
chased f  rcnii  the  Real  Estate  Company,  attempted  to  purchase  a  tidcet 
for  one  cent,  but  the  company  refused  to  sell  him  a  ticket  for  that 
sum,  and  compelled  him  to  pay  five  cents.  He  claims  that  this  is  a 
discrimination,  in  violation  of  sections  31  and  32  of  the  Public  Service 
Commissions  Law.  Kelly  made  complaint  to  the  Public  Service  Com- 
mission of  the  Second  District,  setting  forth  these  facts,  and  askii^ 
the  commission  to  put  a  stop  to  this  discrimination.  The  commission 
has  declined  to  interfere,  holding  that  it  has  no  jurisdiction  over  the 
subject-matter.  Kelly  brings  the  matter  here  by  a  writ  of  certiorari 
to  review  this  determination  of  the  Public  Service  Commissi<»i. 

[1,2]  The  Public  Service  C(xnmission  only  has  such  jurisdiction 
as  is  given  to  it  by  statute.  It  cannot  assume  jurisdiction  over  com- 
mon carriers  and  other  enterprises  and  appliances  simply  because  they 
are  quasi  public  services.  This  elevator,  or  inclined  railroad,  how- 
ever it  may  be  styled,  is  private  property  devoted  somewhat  to  a  pub- 
lic use.  But  this  is  not  enough  to  give  the  Public  Service  Commissimi 
jurisdiction,  for  many  public  services  are  cwicededly  not  within  the 
jurisdiction  of  the  ccnnmission.  Section  5  of  the  Public  Service  Com- 
missions Law  enumerates  the  public  services  over  which  the  commis- 
sion has  jurisdiction.  Railroads  and  common  carriers  are  included 
in  this  section,  and  the  appellant  contends  first  that  this  elevator  is  a 
railroad.  It  seems  entirely  clear  to  us  that  the  Legislature  did  not 
have  in  mind  any  such  apparatus  as  this,  when  the  word  "railroad" 
was  used  in  section  5  of  the  Public  Service  Conunissions  Law.  In 
subdivisicm  6  of  section  2  the  term  "railroad"  is  defined  as  follows: 

"Hie  term  'railnwd.'  when  used  ijx  tUs  act,  Jncludea  every  railroad,  other 
than  a  street  railroad,  by  whatsoever  power  operated  for  public  use  in  tbe 
conveyance  of  persons  or  property  for  compensation,  with  all  bridges,  ferries, 
tunnels,  switches,  spurs,  tracks,  stations  and  terminal  facilities  of  every  klnil 
used,  operated,  controlled  or  owned  by  or  in  connection  with  any  nicb 
railroad." 

But  this  definition  is  incomplete,  forcing  us  to  fall  back  upon  the 
ordinary  definition  of  the  word.  Webster's  definition  meets  the  com- 
mon conception.   It  is  as  follows : 

"Railroad.  A  permanent  road  or  way  having  a  line  or  lines  of  rails  find 
to  ties  or  sleepers  and  laid  to  gauge,  usually  on  a  leveled  or  graded,  ballasted 
road  or  roadbed,  providing  a  track  for  freight  cars,  passenger  cars  or  coadies, 
and  other  rolling  stock  designed  to  be  drawn  by  locomotives  or  sometimes 
propelled  by  self-contained  motors ;  hence,  such  a  road  or  line  together  with 
all  the  lands,  bnlldlngs,  rolling  stocks,  franchises,  and  other  assets  pertaining 
thereto  and  constittiting  a  single  property." 

While  the  foregoing  definition  does  not  cover  every  conceivable 
style  of  railroad,  it  seems  quite  plain  that  this  mechanism  in  question 
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is  in  no  sense  a  railroad.  The  appliance  is  not  at  all  definitely  de- 
scribed in  the  record,  but  i^e  appellant  himself  in  his  complaint  to 
the  commission  speaks  of  it  always  as  an  "elevator,"  and  this  is  mani- 
festly the  correct  name  for  this  api^ratus,  built  exclusively  for  lifting 
and  lowering  persons, 

[3]  But,  even  if  it  be  an  elevator,  the  appdlant  stiU  contends  that 
it  is  a  common  carrier  at  common  law,  and  that  the  Public  Service 
CfMTimission  has  jurisdiction  over  it  We  cannot  concur  in  this  view. 
Subdivision  4  of  section  5  of  the  act  gives  the  commission  jurisdiction 
over  "any  common  carrier."  But  "common  carrier"  is  limited  and  de- 
fined in  subdivision  9  of  section  2  as  follows: 

"TbB  term  'common  carrier,'  when  nso]  In  this  act,  includes  all  railroad 
corporations,  street  railroad  corporations,  express  companies,  car  companies, 
sleeping-car  companies,  frelgbt  companies,  frelgbt-Une  companies  and  all  per- 
sons and  associations  of  persons,  whether  Incorporated  or  not,  operatli^  such 
agencies  for  public  use  In  tlie  converance  of  persons  or  xwiqwrtar  within  this 
state." 

In  saying  the  term  common  carrier  "includes"  certain  agencies,  the 
Legislature  must  have  intended  to  exclude  all  others ;  otherwise,  the 
common-law  definition  would  have  been  adopted,  or,  if  the  common- 
law  definition  were  not  quite  sufficient,  a  list  of  agencies,  in  addition 
to  the  common-law  common  carriers,  would  have  been  sufficient.  It 
must  be  held  that  the  definition  of  "commcMi  carrier"  excludes  all  those 
agencies  not  entunerated.  The  definition  of  "common  carrier/'  quoted 
above,  ends  with  this  expression : 

"Operating  euch  agencies  for  public  use  In  the  conveyance  of  persons  or 
property  within  this  state." 

It  is  argued  that  the  words  "such  agencies"  mean  similar  agencies, 
and  is  therefore  broad  enough  to  include  this  elevatOT.  But  the  words 
"such  agencies"  refer,  we  think,  to  the  preceding  agencies  enumerated 
in  the  definition  and  to  no  other  agencies.  The  elevator  in  question 
not  being  one  of  the  public  services  falling  within  the  scope  of  the 
Public  Service  Commissions  Law,  it  follows  that  sections  31  and  32 
of  the  act  have  not  been  violated,  and  that  the  Public  Service  Com- 
mission has  no  authority  to  regulate  the  rates  of  fare  charged  by  the 
American  Real  Estate  Comity,  and  has  no  jurisdiction  over  the  ele- 
vator, or  the  American  Real  Estate  Company.  The  writ  should  be 
disnussed,  and  the  order  affirmed. 

Writ  dismissed,  and  order  affirmed,  with  $10  costs  and  disburse- 
ments. All  oMicur. 
167N.T.B^-tf 
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YAN  ALSTINB  T.  HTTBBDLL  et  at 


(Sapnme  Oonrt,  Appellate  JDlTisIon^  Third  Department  Mardi  8,  1916J 

1.  Vkkdob  and  Pttbchasee  <8=>231 — Record — ^Effect. 

Where  plaintiff's  mortgage  on  land  was  recorded  la  the  clerk's  office 
of  the  county  where  It  was  situated  when  defendant's  deed  from  the  own- 
er was  made  and  recorded,  defendant  took  title  and  made  payments  on 
account  of  the  premises  at  her  own  risk,  aud  not  at  plaintiff's. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent.  Dig.  U 
487,  513-539;  Dec.  Dig.  «=»231.] 

2.  HoBTOAOEs  <t=»274 — ^Transfeb  of  Pbopebtt — Rights  of  Pubceasbb. 

"Die  rigbts  of  <»ie  who  purchased  mortgaged  land  from  the  ownw  with 
constructiTe  notice  of  the  mortgage  tfarou^  Its  recordatlai  were  not  in- 
cr^ued  by  the  snbseqnent  granting  of  a  satlsfactloa  ^eee  by  the  mort- 
gagee, Induced  by  fraudulent  repreaesitatloDs  on  the  part  ot  the  owner. 

[Ed.  Note.— For  ottier  caaeB.  aee  Mortgages,  Gent  Dig.  H  718-724,  728; 
Dec.  Dig.  ^274.] 

Appeal  from  Special  Term,  Sullivan  County. 

Action  to  foreclose  a  mor^ge  by  Philip  Van  Alstine  against 
Eleanor  M.  Hubbell  and  others.  From  a  judgment  settii^  aside  a 
satisfaction  pi^,  defendant  Jennie  E.  Mathews  appeals.  Judg^nent 

affirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

John  D.  Lyons,  of  Monticello,  for  appellant 
Hamilton  R.  Squier,  of  New  York  Ci^,  for  respondent 

WOODWARD,  J.  Eleanor  M.  Hubbell  made,  executed,  and  de- 
livered her  bond  and  mortgage  upon  certain  premises  in  Sullivan  coun- 
ty on  tiie  17th  day  of  Jtme,  1910,  to  the  plaintiff,  and  tiie  present 

action  is  brought  to  foreclose  such  mortgage.  On  the  29th  day  of 
March,  1912,  the  plaintiff  delivered  a  satisfaction  piece  for  said  mort- 
gage to  the  defendant  Eleanor  M.  Hubbell,  who  gave  her  promissory 
note  in  connection  with  the  transaction,  though  it  appears  that  said, 
note  was  never  paid.  On  the  18th  day  of  January,  1912,  prior  to 
the  giving  of  the  satisfaction  piece,  Eleanor  M.  Hubbell  made  and 
delivered  a  deed  of  the  premises  involved  in  this  litigation  to  her  aunt, 
the  defendant  appellant,  Jennie  E.  Mathews,  such  deed  having  been 
recorded  on  the  19th  day  of  January,  1912.  This  deed  is  alleged  to 
have  been  given  in  consideration  of  an  indebtedness  of  $2,000  due  to 
the  said  aunt,  Jennie  E.  Mathews,  and  the  latter  subseqoendy  paid 
off  certain  Hens  upon  the  premises.  The  complaint  alleges  that  the 
satisfaction  piece,  delivered  to  Eleanor  M.  Hubbell,  was  procured 
from  the  plaintiff  through  deceit  and  fraud,  and  a  jury  impaneled 
by  the  court  has  foimd  in  favor  of  the  plaintiff  upon  this  issue,  and 
the  judgment  of  the  court  grants  foreclosure,  holding  the  satisfaction 
piece  null  and  void  by  reason  of  such  fraud.  The  result  is  that  the 
plaintiff  has  judgment  of  foreclosure,  and  the  defendant  Jennie  £. 
Mathews  holds  5ie  title  subject  to  the  mortgage  and  the  judgment 
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of  foreclosure.    The  defendant  Jennie  E.  Mathews  appeals  from 

the  judgment. 

[1,  2]  We  are  of  the  opinion  that  the  verdict  of  the  jury  and  the 
decision  of  the  court  is  fully  justified  by  the  evidence;  that  the 
defendant  Jennie  E.  Mathews  took  no  rights  superior  to  those  of 
the  plaintiff,  but  in  subordination  to- his  rights.  At  the  time  the  deed 
was  made  and  recorded  the  plaintiffs  mortgage  was  on  record  in 
the  derk's  office  of  Sullivan  county,  and  if  she  took  title  and  made 
payments  on  account  of  the  premises  she  did  so  at  her  own  risk,  not 
at  the  risk  of  the  plaintiff.  The  subsequent  granting  of  a  satisfac- 
tion piece,  induced  by  fraudulent  representations  on  the  part  of  the 
defendant  Hubbell,  could  not  operate  to  increase  the  rights  of  the 
defendant  Jennie  £.  Mathews,  and  no  one  else  appeals  from  the 
jud^ent 

The  judgment  appealed  from  should  be  afiirmed,  with  costs.  All 
concur. 


PEOPLE  ex  tA  NBW  YOBK  &  QUEENS  GAS  CO.  T.  HcOAIX  et  aL,  Public 
Service  CkMnmlsslon  for  First  Dlst 

(Snpreme  Court,  .^^ellate  Dlvialon,  First  Department  March  3,  1016.) 

1.  Oab  «=>1 — PuBuc  Sebvice  OOHMisaioiT — ^RiviEW  OF  Obdbb — Statute. 

Under  Public  Serrioe  Commlsalons  Law  (ConsoL  Laws,  c.  4^.  |  66, 
snbd.  2,  empowering  tbe  commlBsion  to  order  reasonable  Improvementfl 
and  extensions  of  tbe  lines,  conduits,  and  other  apparatus  and  property 
of  gas  corporations,  the  court  may  determine,  upon  a  rerlew  of  the  de- 
termination ot  the  commission,  whether  an  order  for  tbe  extension  of 
the  mains  of  a  gas  corporation  was  a  reasonable  extension. 

[Ed.  Note.— For  other  cases,  see  Gas,  Dec.  Dig.  «=»!.] 

2.  Gab  — ^Bxtbhbioit  or  Mains— Beasonabuikbss;, 

An  order  of  the  Public  Service  Commission  requiring  relator,  a  gas 
company  supplying  the  town  wbere  its  plant  was  located  and  the  ad- 
joining town  with  gas,  to  extend  its  mains  to  serve  a  community  of 
about  230  houses,  already  supplied  with  electric  light,  so  that  gas  would 
not  be  required  for  lllumlnatiug  purposes,  but  only  for  oooklng  and  possi- 
bly heating  during  the  summer  months,  none  of  wMch  houses  were  piped 
for  gas,  and  requiring  substitution  of  6-inch  pipes  for  4-Iueh  pipes  for  a 
distance  of  5  miles,  which,  upon  the  estimated  consumption  at  the  price 
the  company  was  anthorised  to  idiarge,  wonld  gtre  a  net  Income  of  about 
$1,660  a  year,  allowing  nothing  for  Interest  on  b«ids  or  dlTideoda  on 
stock,  and  presumably  requiring  the  company  to  borrow  from  $60,000  to 
$70,000  for  the  new  construction,  the  interest  on  which  would  exceed  the 
net  Income,  was  unreasonable,  and  would  be  annulled. 

[Ed.  Note.— EV>r>  other  cases,  see  Oas,  Dec.  Dig. 

Certiorari  by  the  People,  on  relation  of  the  New  York  &  Queens 
Gas  Company,  to  review  an  order  of  Edward  E.  McCall  and  others, 
conunissitMiers,  constituting  the  Public  Service  Commission  of  the 
State  of  New  York  for  the  First  District,  requiring  the  relator  to  ex- 
tend its  mains  and  services  to  Douglaston,  including  Douglas  Manor. 
Determination  annulled,  and  application  of  petitioners  denied. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG.  SMITH,  PAGE, 
and  DAVIS,  JJ.  
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John  A.  Garver,  of  New  York  City,  for  relator. 
William  H.  Van  Steenbergh,  of  New  York  City,  for  Douglastoa 
Civic  Ass'n. 

Arthur  Du  Bois,  of  New  York  City,  for  respondents. 

SMITH,  J.  The  New  York  &  Queens  Gas  Company  has  its  head- 
quarters and  manufacturing  plant  m  Flushing,  Long  Island,  and  is  at 
present  engaged  in  supplying  that  town  and  the  adjoining  town  ot 
Bayside  with  gas.  East  of  Bayside  a  marsh  bisected  by  a  navigable 
creek  extends  for  sMnewhat  over  a  mile,  and  east  of  this  marsh  are 
situated  the  towns  of  Douglaston  and  IXjuglas  Manor.  The  order 
of  the  Public  Service  Ctmimission  reads  in  part  as  follows: 

"Ordered  that  the  New  Tork  ft  Queens  Oas  Company,  be  and  her^y  to 
directed  to  extend  Its  mains  and  gas  serrloes  In  such,  a  manner  as  may  be 
required  reasonably  to  serve  with  gas  that  community  lying  in  the  Third 
ward  of  the  borough  of  Queens,  (dty  of  New  York,  and  known  as  Douglafiton, 

Including  Douglas  Manor." 

[  1  ]  It  is  the  propriety  of  this  order  that  it  is  sought  to  have  re- 
viewed in  this  proceeding. 

Public  Service  Commissions  Law,  §  66,  subd.  2,  empowers  the  com- 
mission : 

"To  order  reasonable  improvements  and  exten^ons  of  the  works,  vires, 
poles,  lines,  conduits,  ducts  and  other  reasonable  devices,  apparatus  and  pn^ 
erty  of  gas  corporatlonB,  electxlcal  COTpoiations  and  mnnlelpalltlea." 

We  have  no  doubt  that  under  this  law  the  question  remains  for  the 
court  to  determine,  upon  the  review  of  the  determination  of  the  Pub- 
lic Service  Coromission,  whether  the  extension  ordered  was  a  reason- 
able extension. '  Hiis  question  must  be  considered  in  the  aspect,  first, 
of  the  needs  of  tiie  community ;  and,  seouid,  of  the  burden  placed 
up<»i  the  company. 

[2]  First.  Douglaston  and  Douglas  Manor  have  about  230  houses 
built.  The  place  is  supplied  with  electric  light,  so  that  the  gas  in  ques- 
tion will  not  be  required  for  illuminating  purposes,  but  only  for  the 
purpose  of  cooking  and  possibly  for  heating  during  the  summer 
months.  None  of  the  houses  which  have  been  erected  are  piped  for 
gas,  indicating  that  it  was  not  the  expectation  of  those  who  built  the 
same  that  gas  would  be  furnished.  If  this  gas  were  needed  foe  illu- 
minating purposes,  as  well  as  for  heating  and  cooking,  the  necessi^ 
would  be  much  more  imperative,  and  an  entirely  different  questiw 
might  be  presented. 

Second.  For  a  distance  of  five  miles  from  the  gas  house  in  Flushing 
to  the  end  of  the  main  at  Bayside  the  mains  of  the  company  would 
have  to  be  changed,  and  6-inch  pipes  substituted  for  4-inch  pipes, 
which  now  exist.  For  a  mile  frcun  the  end  of  the  main  in  Bayside 
tiiere  will  be  no  consumers  of  gas,  as  the  mains  pass  through  manh 
land,  where  Acre  are  no  residences.  From  the  records  of  the  c«n- 
pany  it  appears  that  for  the  gas  furnished  the  manufacturing  and  dis- 
tributing expenses  amount  to  72.7  cents  per  1,000  feet.  This  does  not 
include  any  interest  upon  the  moneys  invested,  and  the  company  has 
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never  declared  a  dividend.  This  leaves  27.3  cents  per  1,000  feet  upoa 
the  price  of  $1  per  1,000  feet  which  the  company  is  authorized  to 
charge.  A  very  liberal  estimate  of  the  gas  whidi  will  be  consumed  in 
the  houses  already  constructed  in  Douglastcm,  Douglas  Manor,  and 
Little  Neck  has  been  given  as  6,075,000  cubic  feet.  Upon  this  esti- 
mate, at  27.3  cents  per  1,000,  there  will  be  an  income  to  the  company, 
over  and  above  the  cost  of  manufacturing  and  distributing,  of  about 
$1,660  per  year.  This,  as  before  said,  allows  nothing  for  interest  upon 
bonds  or  dividends  upon  stock.  The  stock  of  this  company  is  pre- 
sumably all  taken.  It  has  a  bonded  debt  of  $800,000,  and  ^esumably 
it  must  borrow  the  mwieys  necessary  for  the  new  construction  re- 
quired. Those  moneys  I  am  satisfied  would  amount  to  between  $60,- 
000  and  $70,000.  Assuming,  for  the  argument,  the  smaller  amount, 
tlie  interest  upon  $60,000  at  5  per  cent,  amounts  to  $3,000.  This  would 
only  be  about  one-half  repaid  by  the  $1,660,  the  return  from  the  gas 
furnished  at  Douglaston.  The  balance,  or  about  $1,500,  would  be 
a  burden  upon  the  company,  which  must  be  paid  out  of  other  income 
from  other  custcuners.  It  is  undoubtedly  true  that  it  is  not  necessary 
that  the  first  return  frcmi  an  extension  should  be  large,  provided  there 
is  reasonable  ground  to  foresee  that  within  a  reasonable  time  the  re- 
turn from  the  investment  is  going  to  be  large  enough  to  cover  the  ex- 
penses and  the  interest  upon  the  moneys  required  to  make  the  same. 
The  promise  here  is  so  remote  that  it  does  not  seem  to  us  reasonable 
to, require  this  company  to  make  this  expenditure  for  this  construc- 
tion, in  view  of  the  fact  that  the  only  requirement  for  gas  is  for  cook- 
ing and  heating  in  the  summer  mondis,  and  that  the  place  is  already 
supplied  with  dectricity  for  illimiination. 

We  are  not  unmindnil  of  the  obligations  owing  by  a  public  service 
corporation  to  serve  well  the  entire  community  through  which  it  has 
a  franchise;  but  the  statute  has  defined  the  extent  of  its  obligation 
as  requiring  a  reasonable  effort  so  to  do.  Our  attention  has  been 
called  to  the  statement  of  the  commissioners  at  the  time  that  this  de- 
termination was  made  as  to  the  representations  made  by  the  Ccmsoli- 
dated  Gas  Cc»npany  before  the  commission  when  application  was  made 
by  that  company  for  permission  to  buy  the  stock  of  the  relator.  What- 
ever inference  mig^t  be  drawn  iram  those  statements  as  to  the  rea- 
sons which  influenced  the  commissioners  in  making  the  determination 
hereunder  reviewed,  we  are  of  the  opinion  that  the  facts  presented  by 
the  record  do  not  present  a  reasonable  justification  for  the  order  made. 

The  determination  of  the  commissiwi  must  therefore  be  annulled, 
without  costs,  and  the  i^lication  of  the  petitioners  <kiii^.  All  c<xt~ 
cur. 
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UNITED  STATES  CASUAI/TT  CO.  T.  ANDERSON  ELiE:CTBZC  CAE  CO. 
(Snprane  Ooort,  Appellate  DiTlalmi,  Tint  Donztment   Hatch  8,  191QJ 

1,  JuBT  <e=>13 — Right  to  Tbial  bt  Juet — Legal  ob  Equitable  Acnow. 

Id  an  action  by  a  casualty  company  under  tbe  sabrogatlcm  clause  in 
Its  policy,  Joiniu'g  the  owner  of  the  Insured  electric  car,  although  It  bad 
.  paid  him  for  the  damage  thereto,  with  the  garage  company,  whose 
chauffeur  wu  operating  It  when  damaged,  where  the  insured  dropped  oat 
as  a  party  defendant,  though  no  formal  order  of  discontinuance  was  en- 
tered, the  action  was  one  at  law,  and  tba  remaining  defendant  bad  a  con- 
stitutional right  to  a  trial  by  Jury. 
[Ed.  Not&— Vin  other  cases,  see  Jury,  Gent  Dig.  H  SK-SS;  Dee.  Dig. 

2,  SnnERCE  «=»471— Ofinion  Etxdkitcb. 

The  chauffeur's  testimony  that  Just  before  he  struck  a  post  be  dlscor- 
ered  that  something  was  wrong  with  tbe  car's  steering  gear,  and  as  to 
bow  the  presumed  difficulty  manifested  Itself  to  him  was  admissible, 
though  he  could  not  see  the  gear  which  was  under  the  floor  ot  tbe  car. 

[Ed.  Note.— ror  other  CBsea,  see  Evidence,  Gent.  Dig.  f|  2149;  21B0;  Dec. 
Dig.  «=»471-] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  United  States  Casualty  Company  against  the  Anderson 
Electric  Car  Company,  impleaded,  etc.  From  a  judgment  in  favor 
of  the  plaintiff,  defendant  appeals.   Reversed,  and  new  trial  ordered. 

Argued  before  CLARKE.  P.  J.,  and  SCOTT,  SMITH,  PAGE, 
and  DAVIS,  J^. 

Thomas  M.  Rowlette,  of  New  York  City,  for  appellant 
Carl  Schurz  Petrasch,  of  New  York  City,  ior  respondent 

SCOTT,  J.  The  defendant  George  E.  Maurer,  a  i^ysician,  owned 
an  electric  car  which  he  kept  in  a  garage  belonging  to  the  defendant 
Anderson  Electric  Car  Company.  His  agreement  with  the  company 
was  that  one  of  its  men  should  bring  the  car  to  his  house  in  the  mom> 
ing,  that  he  should  use  it  during  the  day,  and  that  when  he  had  finished 
with  it  a  man  should  come  and  take  it  back. 

On  the  night  of  the  accident  Dr.  Maurer  had  completed  his  day's 
y/€>rk  and  teleph(»ied  to  the  gara^  for  a  man  to  be  sent  for  the  car 
and  the  defendant  Anderscm  Company  did  send  a  chauffeur  named 
Shea.  Shea  started  to  tiie  gar^e,  and  in  going  up  Columbus  avenue 
he  collided  with  an  elevated  railroad  post  doii^  considerable  dam- 
age. The  plaintiff,  with  whom  Dr.  Maurer  was  insur^,  paid  the 
damage  and  then  sued  under  the  subrogation  clause  in  its  polic?* 
For  some  reason  it  joined  Maurer  as  defendant  in  the  action,  althou^ 
it  had  paid  him,  and  put  the  action  on  the  Special  Term  calendar 
as  an  equity  cause.  When  the  case  came  on  for  trial,  before  any 
other  proceedii^;  had  been  had  in  the  case,  the  defendant  Maurer  widt- 
drew  his  answer.  Thereupon  the  defendant  moved  that  the  case  be 
sent  to  the  jury  term  for  trial.  This  was  denied,  and  the  court 
went  on  and  tried  the  case,  with  the  result  that  judgment  was  ren- 
dered in  favor  of  the  plaintiff  against  the  Anderscm  Electric  Car  Com- 

9s»For  oOier  cam  sm  same  topic  ft  KBT-NUUBBR  In  all  Kay-Nnmbaraa  Digaito  *  Qtfltf* 
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pany  for  the  amount  whicli  plaintiff  had  paid  to  the  owner  of  the 
car. 

[1]  Whether  the  action  was  properly  brought  in  equity  in  the  first 
place  it  is  not  necessary  to  determine,  but  it  is  clear  that  after  Dr. 
Maurer  dropped  out  as  defendant  the  action  remained  one  at  law,  and 
that  defendant  was  within  its  constitutional  rights  in  insisting  upon 
a  trial  by  jtvry.  This  seems  to  have  been  the  effect  of  the  decision  in 
McNulty  V.  Mt.  Morris  Electric  Light  Co.,  172  N.  Y.  410,  65  N.  E. 
196.  The  fact  that  a  formal  order  of  discontinuance  had  not  been 
entered  is  unimportant.  For  this  reason  alone  the  judgment  must  be 
reversed. 

[2]  Further  than  that,  upon  the  trial  the  chauffeur  who  was  driv- 
ing the  car  attempted  to  testify  that  just  before  he  struck  the  post  he 
discovered  that  something  was  wrong  with  the  steering  gear.  He 
was  not  allowed  to  testify  to  tMs,  however;  the  court  holding  that 
he  could  not  say  that  anything  was  wrong  with  it  tmless  he  had  been 
able  to  sec  what  the  trouble  was  and  of  course,  if  the  gear  was 
under  the.floor,  it  was  impossible  that  he  could  do  that.  Nor  was  he 
permitted  to  testify  in  what  manner  the  presumed  defect  manifested 
itself  to  him.   This  also  was  error. 

For  both  these  reasons,  the  judgment  must  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event  Order 
filed.  AU  concur. 


(Supreme  Oonrt,  Ai^late  Division,  Elrst  D^wrtment  March  8,  1010.) 

1.  Wharves  <8=9— Lease — Constbuctiom — Ddtibb  or  Tenant  to  Repair. 

Where  the  tenant  agreed  to  "put,  keep,  and  maintain  wharf  property 
•  *  *  In  good  and  auffldent  repair  and  condition,  and  that  all  such 
repairs  should  be  done  at"  the  tenant's  expense,  the  tenant's  duty  to  re- 
pair the  wharf  was  absolute  and  unQuallfled,  and  was  not  limited  to  sacli 
repairs  as  could  be  easily  made,  but  required  all  necessary  repairs,  and 
the  delivery  of  the  wharf  to  the  lessor,  at  the  aid  of  the  term,  in  a  com- 
plete usable  form, 

[Ed.  Note.— For  otlier  cases,  see  Wharves,  Gent  Dig.  %%  4,  ff;  Dec. 
Dig.  «»9  J 

2.  Whabvks  ^»9—IiKAsb— CoRBTBUcnoif— Duties  or  I^ant  to  Repaib. 

In  such  case,  tbe  measnre  of  damages  was  not  the  amount  expended  by 
the  landlord  In  reconstructing  the  wharf,  since  It  was  Immaterial  wheth- 
er the  wharC  was  reconstructed  at  all;  but  the  measure  was  the  differ- 
ence in  value  of  the  pier  at  the  time  the  tenant  entered  Into  possessloa 
and  at  the  time  be  surrendered  possessiiHi. 

[Bd.  Note.— For  other  case^  see  Wharves,  Oent.  Dig.  H  ^  S;  X>ec. 
Dls.  «=90J 

Laughlln  and  McLaughlin,  JJ.,  dissenting  In  part. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  City  of  New  Ycwk  against  John  A,  McCarthy.  From 
a  judgment  for  defendant,  and  an  order  denying  a  motion  for  a  new 
trial,  plaintiff  appeals.  Reversed,  and  new  trial  ordered. 

^ssaFta  oQuT  CUM  am  mum  topla  A  KBT-NUMBER  m  ftll  KBr-Nnmbored  DlfaBts  ft  lodexu 
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Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  SCOTT,  and  PAGE.  JJ. 

John  F.  O'Brien,  of  New  York  City  (Terence  Farley,  of  New  York 
City,  on  the  brief),  for  appellant. 

Jeremiah  T.  Mahoney,  of  New  York  City  (Robert  F.  Wagner,  of 
New  York  City,  on  the  brief),  for  respondent 

SCOTT,  J.  [1]  I  agree  with  Mr.  Justice  LAUGHLIN  that  the 
case  was  tried  upon  an  entirely  erroneous  theory  as  to  the  measure 
of  defendant's  liability,  and  that  there  must  be  a  new  trial.  I  do  not 
agree  with  him,  however,  that  under  the  terms  of  the  l«ise  in  question 
the  burden  lay  on  the  landlord  to  show  what  part  of  the  necessary  re- 
pairs the  tenant  should  have  made,  but  did  not.  That  rule  may  be 
proper  enough  in  the  case  of  a  lease,  where  the  tenant's  obligation 
goes  no  further  than  that  he  will  '*quit  and  surrender  the  premises 
in  as  good  state  and  condition  as  reasonable  use  and  wear  thereof 
will  permit,"  because  in  such  a  case  a  certain  amount  of  deterioration 
is  plainly  contemplated  as  a  matter  for  which  the  tenant  is  not  to  be 
liable. 

Nothing  of  the  sort  appears  in  the  lease,  which  we  are  now  con- 
sidering. The  tenant's  obligation  is  absolute  and  unqualified.  He  is 
required  to — 

"put,  keep,  and  maintain  the  said  wharf  property,  and  every  part  thereof,  and 
the  structures  thereon,  or  to  be  erected  thereon,  or  any  structurea  to  be 
erected  under  the  prorUions  of  this  lease,  in  good  and  sufficient  repair  and 
couditi(»i,  and  tlkat  all  such  repairs  during  said  term  shall  be  done  at"  the 
tenant's  sole  cost,  cliarge,  and  expense. 

It  is  not  easy  to  see  how  more  plain  and  comprehen»ve  language 
could  have  been  used,  or  where  there  is  room  for  differentiating  tw- 
tween  repairs  which  the  tenant  should  have  made  and  lliose  which 
was  not  called  upon  to  make.  Certainly  I  can  find  nothing  in  the 
terms  of  the  lease  to  limit  the  tenant's  obligation  to  the  surface  and 
exterior  of  the  pier  and  those  parts  which  he  could  conveniently  reach 
and  repair.  The  pier  was  built  in  1890,  and  from  that  time  until 
1911  the  defendant  was  the  sole  tenant,  holding  part  of  the  time  by 
written  leases  and  part  of  the  time  without  such  leases.  His  rental 
was  apparently  very  moderate,  and  it  is  not  unreasonaUe  to  hold  that 
the  parties  intended,  as  the  language  of  the  lease  reads,  that  defendant 
should  maintain  the  whole  pier  in  good  condition,  making  from  time 
to  time  such  repairs,  and  even  replacements,  as  would  keep  the  pier 
and  every  part  of  it  "in  good  and  sufficient  repair  and  condition," 
so  that  at  the  end  of  the  term  the  city  should  receive  back  a  usable 
pier,  and  not  a  wreck,  which  required  nearly  as  much  to  put  it  in 
good  condition  as  it  originally  cost  to  build.  That  this  was  the 
purpose  with  which  the  lease  was  made  appears  very  dearly  from  the 
provision : 

"That  if  by  reason  of  total  or  partial  destruction  through  Are,  floating  Ic^ 
collision,  or  the  action  of  the  elements  the  wharf  property  berelobefon 
described  shall  reQuLre  to  be  rebuilt,  the  same  shall  be  so  reboilt,  under  tbe 
direction  of  the  board  of  docks,  in  like  mannw  and  similai  to  the  vtun 
propertT  destroyed  by  and  at  the  expense  of  the"  tenant 
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Here  the  defendant  agreed  to  rebuild  the  whole  pier,  if  necessary,  if 
destroyed  by  certain  causes,  for  none  of  which  he  could  be  held  re- 
sponsible. The  purpose  was,  of  course,  that  at  the  end  of  the  term 
the  city  should  receive  back  a  completed  and  usable  pier  construct- 
ed according  to  its  plans.  It  seems  to  me  to  be  unreasonable  to  held 
that  it  was  intended  to  compel  defendant  to  rebuild,  if  the  pier  was 
destroyed  wholly  or  in  part  by  causes  which  he  could  not  control,  and 
to  exonerate  him  from  liability  for  a  partial  destruction  resulting 
solely  from  his  failure  to  comply  with  his  covenant  to  "put,  keep,  and 
maintain  the  said  wharf  property  and  every  part  thereof"  in  good 
and  sufficient  repair  and  condition. 

As  it  seems  to  me,  the  defendant's  liability  was  established  when 
it  was  shown  that,  at  the  eiqiiration  of  the  lease,  the  pier  was  not  in 
"good  and  sufficient  repair  and  condition."  That  fact  proved  that  he 
had  not  complied  with  his  agreement  to  put,  keep,  and  maintain  it  in 
the  specified  repair  and  condition,  and  left  nothing  to  be  determined, 
except  the  extent  of  the  necessary  repairs  and  their  fair  cost.  I  see 
no  room  for  a  distinction  between  "repairing"  and  "rebuilding,"  un- 
der the  terms  of  the  lease,  and  in  view  of  tiie  condition  of  the  pier 
as  defendant  left  it. 

For  these  reasons,  I  concur  in  the  reversal  of  the  judgment  appealed 
from  and  the  ordering  of  a  new  trial. 


CLARKE,  P.  J.,  and  PAGE,  J.,  concur. 

LAUGHLIN,  J.  This  is  an  action  to  recover -damages  for  breaches 
of  covenants  with  respect  to  repairing  Rivington  street  pier,  No.  50, 
on  the  East  River,  contained  in  a  lease  in  writing  between  the  par- 
ties, made  on  the  15th  day  of  November,  1901,  by  which  the  plaintiff 
leased  to  the  defendant  the  pier  and  the  bulkhead  between  it  and  the 
Rivingtcm  street  pier  north,  No.  51,  together  with  the  new-made  land 
in  the  rear  of  the  bulkhead  under  the  jurisdiction  of  the  department 
of  docks  and  ferries,  for  the  period  of  10  years  from  the  1st  day  of 
December,  1901,  for  the  annual  rental  of  $2,100.  There  is  no  recital 
in  the  lease  with  respect  to  the  condition  of  the  pier  at  the  time  the 
lease  was  made;  nor  does  the  lease  contain  the  usual  provision  ex- 
cepting ordinary  wear  and  damage  by  the  elements  from  the  obliga- 
tions of  the  tenant  to  make  repairs.  The  tenant  covenanted  to — 

"put,  keep,  and  maintain  tbe  said  wharf  property  and  erery  part  thereof, 

and  the  structures  thereon,  or  to  be  erected  thereon,  or  any  structures  erect- 
ed under  the  provisions  of  this  lease,  in  good  and  sufficient  repair  and  condi- 
tion, and  that  all  such  r^alrs  during  said  term  shall  be  done  at"  his  sole  cost, 
charge,  and  e^qjienaa 

In  the  next  succeeding  paragraph,  the  tenant  covenants: 

"That  he  will  not  at  any  time  make  any  claim  that  the  said  wharf  property 
Is  not,  or  was  not  at  tbe  time  of  the  commeDcement  of  said  term,  in  saltaUe 
repair  or  condition  for  the  uses  and  purposes  of  this  lease." 

It  is  further  expressly  provided  that  if  the  tenant  should  make  de- 
fault, and  should  neglect  or  refuse  to  make  repairs  as  covenanted  by 
him,  ^ot  the  period  of  10  days  after  notice,  then  the  lease  should  be 
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null  and  void,  and  the  tenant  would  pay  such  damages  as  the  land- 
lord may  have  sustained,  or  at  its  option  it  might  make  the  repairs 
and  the  tenant  would  pay  the  full  cost  and  expense  thereof  oa  de- 
mand, and  should  have  no  claim  for  reduction  of  rent  on  account  there- 
of ;  and  it  was  mutually  agreed: 

"That  If  by  reason  of  total  or  partial  aestraction,  tbrooffh  fire,  floating  Ice, 
coUision,  or  tbe  action  of  the  elements,  the  wharf  property  h^r^nbefore 
described  shall  require  to  be  rebuilt,  the  same  shall  be  so  rebuilt  under  the 
direction  of  the  board  oi  docks,  In  like  manner  and  similar  to  the  wharf 
property  destroyed,  by  and  at  the  expense  of  the"  tenant  "and  In  accordance 
with  plans  and  i^clflcatlons  submitted  to  and  approved  by  the  board  of 
docks." 

In  the  event  of  the  failure  of  the  tenant  "to  perform,  keep,  do,  or 
observe  any  or  either  of  the  covenants,  agreements,  promises,  things, 
terms,  or  conditions  herein  contained  on"  his  part,  it  was  expressly 
provided  that  the  landlord,  by  resolution  of  the  board  of  docks,  might 
in  its  discretion  terminate  {he  lease.  The  tenant  covenanted  and  agreed 
that  at  the  termination  of  the  lease  as  therein  provided,  or  at  the  ex- 
piration of  the  term,  the  wharf  property  and  structures  "shall  then 
be  well  and  sufficiently  repaired  and  in  good  order  and  condition."  At 
the  expiration  of  the  period  for  which  the  lease  was  given  the  tenant 
surrendered  possession. 

This  was  an  unshedded  pier  about  240  feet  in  length.  The  deck  of 
the  pier  was  about  5  feet  above  mean  high  water  and  about  9  feet 
above  mean  low  water,  and  consisted  of  planking,  known  as  "sheath- 
ing," 3  indies  in  thickness  and  12  inches  in  width,  bordered  by  a  row 
of  timbers,  known  as  "backing  logs"  12  by  12  inches,  and  iron  mooring 
posts  were  placed  at  intervals  along  either  side  for  the  mooring  of 
vessels.  It  was  used  for  unloading  and  loading  freight,  which  was 
hauled  to  and  from  the  pier  by  hundreds  of  trucks  daily,  carrying  six 
or  seven  ton  loads.  After  the  tenant  surrendered  possession,  similar 
use  was  continued  under  the  supervision  of  the  department  of  docla 
until  the  month  of  October,  1912,  when  it  was  fenced  off  preparatory 
to  reconstructing  the  pier  under  a  contract  which  the  city  let  to  the 
New  York  Submarine  Contracting  Company,  and  the  performance  of 
that  contract  work  occupied  the  period  from  October  6,  1912,  until 
January  6  or  8,  1913. 

The  pier  was  built  in  the  year  1888  at  a  cost  of  $16,049.  Its  width 
was  not  shown.  About  200  supporting  piles,  about  60  feet  long,  were 
driven  into  the  earth  4  or  5  feet  apart  in  rows  parallel  with  the  shore 
and  about  10  feet  apart.  On  the  piles  along  the  outer  edge  of  the 
pier  on  either  side  were  placed  yellow  pine  timbers  12  by  12  inches, 
known  as  "side  caps,"  and  on  Uiese  were  placed  timbers  of  the  same 
material  and  dimensions,  rtmning  crosswise  of  the  pier,  known  as 
"cross-caps,"  and  on  the  cross-caps  were  place  timbers  of  the  same  ma- 
terial and  dimensions,  running  lengthwise  of  the  pier,  known  as  "rang- 
ers," some  in  single  and  some  in  double  rows,  forming  nine  rows  in 
all,  which  constituted  practically  the  floor  beams  of  the  pier.  On  the 
rangers  yellow  pine  planking  4  inches  by  8  inches,  known  as  "deck- 
ing, was  laid  crosswise  of  the  pier  and  2  or  3  inches  apart,  except- 
ing where  laid  over  "chocking,"  where  they  were  closer;  and  on  this 
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was  laid  the  "sheading"  which  has  been  described..  What  is  known 
as  "vertical  sheathing"  was  placed  on  the  outer  end  of  the  pier,  and 
consisted  of  5  hy  10  inch  timbers  attached  to  the  end  of  the  pier  in 
an  upright  position.  In  the  construction  of  the  pier  "bracing"  piles 
were  used,  and  there  was  also  bracing  known  as  "A"  bracing  and  "hor- 
izontal" bracing  on  the  suf^orting  piles,  and  bracing  or  wedging, 
known  as  "chodcs"  or  "chocking,"  consisting  of  short  timbers  placed 
between  the  rangers  and  between  the  fender  piles  and  under  the  moor- 
ing posts  to  strengthen  their  support.  When  Hie  pier  was  originally 
built,  oak  timbers  8  inches  by  12  inches  and  14  feet  long  were  attached 
to  the  outer  ends  of  each  row  of  piles  at  the  sides  of  the  pier,  extend- 
ing from  the  top  of  the  backing  logs  down  to  about  2  feet  under  water, 
to  serve  as  fenders;  but  at  some  time  prior  to  the  reconstruction  work 
under  said  contract  additional  piles  were  substituted  for  the  oak  tim- 
bers for  fenders. 

FrcKn  the  time  the  pier  was  constructed  until  the  year  1890  the  city 
maintained  a  dump  on  it.  In  the  year  1890,  the  pier  was  leased  to 
the  defendant  for  5  years,  and  it  was  leased  to  him  again  in  1897  for 
3  years,  the  term  expiring  in  April,  1900;  but  he  continued  to  use  it 
with  the  general  public  until  the  lease  in  question  was  made,  and  he 
testified  that  during  this  period,  from  the  expiration  of  his  former 
lease  imtil  the  making  of  the  present  lease,  no  repairs  were  made,  and 
that  he  was  under  no  obligation  to  make  any. 

The  evidence  shows  that  the  life  of  sheathing  is  from  1  to  4  years^ 
decking  from  10  to  12  years,  backing  logs  from  8  to  10  years,  vertical 
sheathing  10  years,  chocks  on  mooring  posts  20  years,  supporting  and 
bracing  piles  from  15  to  25  years,  side  caps  20  years,  ends  of  cross- 
caps  15  years,  bracing  20  years,  and  rangers  from  20  to  25  years.  The 
further  evidence  presented  by  the  plaintiff  with  respect  to  the  con- 
dition of  the  pier  relates  to  its  conditicm  in  October,  1911,  upwards 
of  a  month  prior  to  the  expiration  of  the  lease,  and  to  its  condition 
when  it  was  closed  for  repairs  some  10  months  after  Hie  expiration 
of  the  lease. 

The  plaintiff  showed  that  the  total  cost  of  reconstruction  was  $12,- 
033,  and  "it  claimed  the  right  to  recover  the  entire  cost  of  the  work 
which  substantially  constituted  a  rebuilding  or  reconstruction  of  the 
pier,  for  according  to  the  testimony  of  a  civil  engineer  in  the  de- 
partment of  docks  the  pier  "was  stripped  of  everything  iwactically 
down  to  the  tops  of  the  cross-caps,"  and  the  fender  system,  the 
chocks  under  the  mooring  posts,  part  of  the  cross-caps,  and  all  of  the 
piles,  with  the  exception  of  75  supporting  piles  and  6  or  7  bracing 
piles,  were  removed,  and  the  piles  not  removed  were  spliced.  The 
testimony  of  this  witness  further  tends  to  show  that,  owing  to  the 
worn  and  decayed  condition  of  the  material  removed,  only  a  small 
percentage  of  it  was  suitable  for  use  in  the  reconstruction  of  the 
pier.  In  the  reconstruction  of  the  pier,  the  pile  fender  system  was 
abandoned,  excepting  at  the  outer  comers,  and  the  oak  timber  fender 
system,  which  was  the  original  construction,  was  adopted.  There  is 
no  evidence  tending  to  show  the  relative  cost  of  construction,  accord- 
ing to  the  old  system  or  according  to  the  system  thus  adopted;  but 
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the  evidence  is  open  to  the  inference  that  the  change  in  the  fender 
system  was  made  by  the  defendant,  and,  if  so,  that  is  immaterial. 

The  evidence  offered  on  the  part  of  the  plaintiff  also  tended  to  show 
separately  the  reasonable  cost  of  many  of  the  classes  of  items  of 
reconstruction ;  but  the  case  was  submitted  to  the  jury  on  the  theory 
that  the  plaintiff  was  claiming  the  entire  (xmtract  price  of  the  work, 
and  there  was  no  request  on  the  part  of  the  plaintiff  to  have  the  jury 
instructed  that  it  was  entitled  to  recover  the  reasonable  cost  of 
the  repairs  which  should  have  been,  but  were  not,  made  by  the  de- 
fendant. 

On  the  part  of  the  defendant,  evidence  was  given  tending  to  show 
that  during  his  occupancy  tmder  the  prior  leases  he  maintained  the 
pier  in  proper  repair,  and  that  while  in  possession  under  the  lease  in 
question,  and  in  the  year  1902,  he  reconstructed  the  fender  svstem, 
backing  logs,  and  sheathing,  and  replaced  defective  decking  and  rang- 
ers, and  that  in  1907  he  "renewed  the  deck"  of  the  pier,  and  that 
otherwise  during  his  occupancy  he  kept  the  pier  in  proper  order  and 
repair ;  but  the  repairs  made  by  him  did  not  extend  to  the  substruc- 
ture, and  with  respect  to  that  evidence  was  given  tending  to  show 
&at  its  (xmdition  was  not  readily  discoverable,  and  that  it  would  be 
necessary  to  go  tmder  the  pier  in  small  boats  and  bore  into  die  piles 
and  timbers,  or  test  them  with  a  pike. 

The  court,  during  the  progress  of  the  trial,  apparently  overlooking, 
or  failing  to  give  effect  to,  the  obligation  of  the  tenant  to  put  the  pier 
in  proper  repair  at  the  time  he  entered  under  the  lease,  repeatedly 
ruled  tiiat  it  was  necessary  for  the  city  to  show  the  condition  of  the 
pier  at  the  commencement  of  the  term  and  at  the  termination  thereof, 
and  that  the  damages  recoverable  were  to  be  measured  by  the  cost 
of  placing  the  pier  in  as  good  condition  as  it  was  in  at  the  commence- 
ment of  the  term.  In  the  charge,  the  court  instructed  the  jury  that 
it  was  the  duty  of  the  tenant  to  put  and  keep  and  maintain  the  pier 
and  every  part  of  it  in  good  and  sufficient  order  and  repair,  and  to 
surrender  it  in  that  condition  of  repair,  and  stated  that  the  duty  was 
the  same  as  if  he  leased  a  house  under  a  covenant  to  turn  it  over 
at  the  expiration  of  the  term  in  good  order  and  repair,  and  diat  his 
duty  would  be  to  turn  the  house  over  in  a  condition  practically  the 
same  as  that  in  which  he  received  it,  but  that  there  would  be  no  duty 
to  reconstruct  it,  and  that  if  die  work  that  was  done  practically  con- 
stituted the  construction  of  a  new  pier,  then  the  plaintiff  would  not 
be  entitled  to  recover,  but  that  if  the  character  of  the  work  done  by 
the  plaintiff  was  such  as  to  put  the  pier  in  good  and  sufficient  repair, 
as  required  by  the  lease,  then  plaintiff  was  entitled  to  a  verdict  for 
such  sum  as  it  had  fairly  expended  in  putting  the  pier  in  that  condi- 
tion, taking  into  account  the  character  of  the  construction  and  the 
nature  of  the  material  of  which  the  pier  was  originally  constructed. 

At  the  close  of  the  charge,  counsel  for  the  plaintiff  inquired  whether 
the  court  intended  by  the  charge  to  instruct  the  jury  that  there  was 
no  duty  on  the  part  of  the  tenant  to  reconstruct  parts  of  the  pier  which 
were  worn  out.  The  court  replied  that  the  jury  had  not  been  so  in- 
istructed,  but  merely  that  it  was  not  the  du^  o£  the  defendant  to 
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construct  a  new  pier,  and  that  it  was  left  to  the  jury  as  a  question  of 
fact  to  determine  whether  it  was  the  duty  of  the  defendant  to  re- 
construct parts  that  were  worn  out,  and  in  that  connecti<ui  the  cotut 
further  charged  as  follows : 

"He  had  to  do  anything  that  would  be  required  to  pat,  \^6ept  and  maintain 
the  property,  and  every  part  thereof.  In  good  and  sufficient  order  and  con- 
dition, at  hlB  own  cost  and  ezpenise.  His  testimony  Is,  and  the  testiDKmy 
givai  on  his  behalf  Is,  that  he  actually  did  do  that ;  that  at  the  time  of  the 
expiration  of  the  term  he  left  it  In  the  same  order  and  condition,  or,  at  least, 
In  as  good  order  and  condition,  as  that  in  wbl(A  he  got  it  If  he  did  that, 
then  the  bui^en  which  was  imposed  upon  him  has  been  actnally  met  by  btm. 
If  he  did  not  do  that,  then,  to  the  extent  to  which  he  failed  to  do  U:,  and 
only  to  that  extent,  may  the  dty  hold  him." 

Thereupon  counsel  for  defendant  said,  "I  understand  you  to  say 
there  was  no  duty  to  rebuild  the  pier,  or  to  practically  rebuild  the 
pier;*'  to  which  the  court  replied,  "Yes,  there  was  no  duty  of  that 
kind."  Counsel  for  die  plaintiff  thereupon  took  an  exception  as  fol- 
lows :  "I  respectfully  except  to  that  pc^cm  of  your  honor's  charge," 
We  are  of  opinion  that  ^is  exception  should  not  be  limited  to  the 
last  preceding  instruction  given  at  the  suggestion  of  counsel  for  the 
defendant,  to  the  effect  that  there  was  no  duty  on  the  defendant  to 
rebuild  or  practically  to  rebuild  the  pier,  but  that  it  should  be  deemed 
an  exception  to  the  instruction  inmiediately  preceding  that,  to  the 
effect  that  the  defendant  discharged  the  burden  imposed  upon  him 
if  he  left  the  pier  in  the  same  order  and  condition,  or  in  as  good  order 
and  condition,  as  that  in  which  he  found  it  at  the  commencement  of 
the  term.  Manifestly  that  instructi<Mi  was  erroneous,  for  it  relieved 
the  defendant  of  his  express  obligation  to  put  the  pier  in  proper  order 
and  repair  at  the  outset. 

[2]  We  think  the  case  was  tried  and  submitted  to  the  jury  on  an- 
other erroneous  theory,  namely,  that  the  inquiry  was  whether  the 
defendant  was  answerable  to  the  plaintiff  for  the  moneys  expended 
by  it  in  reconstructing  the  pier.  The  amount  thus  expended  by  the 
city  was  wholly  immaterial,  excepting  in  so  far  as  it  tended  to  show 
the  reasMiable  cost  of  making  the  repairs  which  it  was  the  duty  of. 
the  defendant  to  make,  and  which  he  failed  to  make.  It  was  imma- 
terial whether  the  plaintiff  reconstructed  the  pier,  or  what  it  did  with 
the  pier,  after  the  expiration  of  the  terra.  Appleton  v.  Marx,  117 
App.  Div.  206,  102  N.  Y.  Supp.  2,  affirmed  191  N.  Y.  81,  83  N.  E. 
563,  16  L.  R.  A.  (N.  S.)  210,  and  note,  14  Ann.  Cas.  150,  and  note 
to  Boardman  v.  Howard,  64  L.  R.  A.  667.  The  learned  court  was 
right,  I  think,  in  ruling  that  the  tenant  was  under  no  obligation  to 
rebuild  the  pier,  for  the  provisions  of  the  lease  d&  not  show  that  the 
tenant^s  covenants  to  repair  contemplated  rebuilding.  His  osHy  cove- 
nant to  rebuild  was  in  the  event  of  the  destruction  of  the  pier  by  fire, 
floating  ice,  action  of  the  elements,  or  accident,  and  with  respect  there- 
to'the  lease  contains  express  provisions  regulating  the  rebuilding,  which 
was  to  be  according  to  plans  and  specifications  submitted  to  and  ap- 
proved by  the  board  of  docks,  and  under  its  direction.  The  repairs 
he  was  required  to  make  were  to  be  made  on  the  existing  structure^ 
and  they  were  required  to  be  made  without  plans  or  supervision. 
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Hie  city,  to  recover  herein,  must  show  a  condition  of  disrepair  of 
the  pier  which  would  have  justified  it  in  terminating  the  contract  if 
the  tenant  failed  to  make  the  repairs  during  the  cwitract  period.  His 
duty  involved  reconstruction  work  and  replacements  to  a  certain  ex- 
tent. It  was  his  duty  to  replace  decayed,  worn  out,  or  damaged  ma- 
terial on  the  surface  or  exterior  of  the  pier,  and  on  the  interior  and 
underneath  where  this  was  reasonably  necessary  and  practicable,  and 
where  the  work  could  be  done  without  unduly  depriving  him  of  the 
beneficial  use  of  the  pier;  but  the  covenants  of  the  lease  did  not,  I 
think,  require  him  to  suspend  the  use  of  the  pier  and  remove  the  en- 
tire stlnicture  resting  on  the  piles,  and  remove  or  splice  or  fish-plate 
piles  which  were  decayed  above  the  water  line,  or  to  incur  extraordi- 
nary expenditures  in  supporting  the  body  of  the  pier  in  place  and  re- 
moving or  splicing  or  fish-plating  piles  where  that  became  generally 
necessary  by  reason  of  the  age  of  the  piles. 

In  the  case  at  bar  it  appears  that  the  average  life  of  the  piles  had 
been  passed  or  reached,  and  that  it  was  necessary  to  remove  most  of 
them,  or  to  splice  or  fish-plate  the  upper  ends  of  die  majority  of  them, 
which,  according  to  the  evidence,  would  require  the  removal  of  the 
entire  body  of  tihe  pier  above  them,  and  would  constitute  a  rebuilding 
of  the  pier.  In  Lochrow  v.  Horgan,  58  N.  Y.  639,  covenants  by  a 
tenant  of  a  house  "to  make  all  necessary  repairs"  and  "to  keep  the 
I»'emises  in  tenantable  order"  were  construed  in  a  memorandum  opin- 
ion as  requiring  him  to  rebuild  a  leaning  wall  of  the  building,  and  that 
this  was  not  excused  by  a  subsequent  clause  requiring  the  tenant  to 
surrender  the  premise  at  the  expiration  of  the  term  in  as  good  addi- 
tion as  at  the  commencement,  necessary  wear  and  tear  and  damage 
by  the  elements  excepted,  and  that  decision  was  followed  on  like  facts 
in  Bushwick  Realty  Co.  v,  S.  F.  P.  &  C.  Co.,  129  App.  Div.  533,  114 
N.  Y.  Supp.  13 ;  but  the  Court  of  Appeals  in  May  v.  Gillis,  169  N. 
Y.  330,  62  N.  E.  385,  held  that  a  lease  obligating  a  tenant  of  a  house 
"to  make  all  inside  and  outside  repairs,"  and  to  leave  the  demised 
premises  in  "as  good  conditu»i  as  reascniable  use  and  wear  thereof 
will  permit,  damages  by  the  elements  excepted,"  only  required  him 
to  make  ordinary  and  not  extraordinary  repairs,  and  ttiat  Lochrow  v. 
Horgan,  supra,  must  be  deemed  to  have  been  distinctly  overruled  by 
Butler  V.  Kidder,  87  N.  Y,  98,  if  the  covenants  under  review  in  the 
former  were  not  distinguishable  from  those  under  review  in  the  latter 
or  then  under  review. 

The  general  rule  is  that  in  an  action  brought  by  a  landlord  after  the 
expiration  of  a  lease  for  a  breach  of  covenants  to  keep  and  to  leave 
a  building  or  structure  in  good  order  and  repair  the  measure  of  dam- 
ages is  the  amount  it  would  cost  at  the  expiration  of  the  lease  to  put 
the  building  or  structure  in  the  condition  in  which  the  tenant  should 
have  left  it.  Appleton  v.  Marx,  117  App.  Div.  206,  102  N.  Y.  Supp. 
2,  affirmed  191  N.  Y.  81,  83  N.  E.  563,  16  L.  R.  A.  (N.  S.)  210,  14 
Ann.  Cas.  150;  Lehmaier  v.  Jones,  100  App.  Div.  495,  91  N.  Y.  Supp. 
687;  Ducker  v.  Del  Genovese,  93  App.  Div.  575,  87  N.  Y.  Supp.  889; 
Wanamaker  v.  Butler  Mfg.  Co.,  136  App.  Div.  265,  120  N.  Y.  Supp. 
1000.  I  am  of  c^nion  that  it  is  now  the  general  rule  that  a  tenant 
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who  merely  covenants  to  put  and  keep  in  repair  is  not  obliged  to  re- 
build, where  the  rebuilding  is  not  rendered  necessarjr  through  his  fail- 
ure to  i>erform  his  covenant  to  keep  in  repair,  or  through  other  fault 
on  his  part.  Butler  v.  Kidder,  87  N.  Y.  98 ;  Ducker  v.  Del  Genovese, 
supra ;  Lehmaier  v.  Jones,  supra ;  May  v.  Gillis,  supra ;  Appleton  v. 
Marx,  supra;  Herald  Square  Realty  Co.  v.  Saks  &  Co.,  215  N.  Y. 
427,  109  N.  E.  545.  The  burden  is  on  the  plaintiff  in  such  case  to 
show  the  repairs  which  the  tenant  should  have  made,  and  failed 
to  make,  and  the  reasonable  cost  thereof.  Hawkins  v.  Ringler  & 
Co.,  47  App.  Div,  262,  62  N.  Y.  Supp.  56.  If  the  rebuilding  of  the 
pier  at  the  expiration  of  the  term  was  rendered  necessary,  owing  to 
the  failture  of  the  tenant  to  perform  his  duty  to  put  and  keep  it  in 
repair,  as  herein  defined,  which  did  not  require  him  to  rebuild  it,  then, 
of  course,  he  would  be  liable  for  the  entire  cost  of  the  work. 

It  frflows  that  the  judgment  and  order  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event.  Order 
filed. 

McIAUGHLIN,  J.,  concurs. 


AVON  BEALTT  &  ABIUSEMENT  COBP.  T.  AMEND  et  aL 
(Supreme  Court,  An}eUate  Division.  First  Department  March  8,  1916w) 

1.  BxcHANOK  or  Peopebtt  4=98(1) — Waitxr  or  OoNDmozr — QxjxemoR  fob 

Evidence  on  the  issues  made  In  an  action  for  damages  for  tlie  defend- 
ant's breecb  of  the  provision  of  an  agreement  for  the  exchange  of  prop- 
erties that  he  would  procure  and  deliver  to  plaintiff  an  assignment  of 
his  lense  held  to  mftke  tiw  [Oalntiirs  waiver  of  sncb  provision  a  queft- 
tton  for  the  jury. 

[Ed.  Note. — For  other  cases,  see)  Exchange  of  Property,  Cent  Dig.  || 
14^18;  Dec.  Dig.  «S=3S(1).] 

2.  BXCHAHOE  OF  PEOPEBTT  <©=>7 — iNVALIDrTT  Off  CONTBACT — BciNBTATEUBRT. 

In  such  case,  where  defendant  would  prevail  on  proof  of  plaintiff's 
waiver  of  the  provision,  and  where,  if  there  was  no  waiver,  the  contract, 
by  Its  terms  was  void  for  d^ndant's  failure  to  perform,  plaintiff  could 
not  recover  damages. 

{Bd.  Note. — For  other  coses,  see  Exchange  of  Property,  Cent  Dig.  U 
ia-14 ;  Dec.  Dig.  «=>7.] 

3.  ExcHANQB  or  PaoPBBTT  ®=»7 — Invalidity  of  Oontbact — Reinstattmbnt. 

In  anch  case,  elthw  party,  on  the  othw's  refusal  to  rdnstate  him,  coald 
maintain  an  action  In  eqalty  to  compel  reconveyance  of  the  properties 
and  repayment  of  num^s  deposited. 

[S:d.  Note.— For  other  eases,  see  Exchange  of  Property,  Cent  Dig.  {| 
12-14;  Dec  Dig.  «=»7.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Avon  Realty  &  Amusement  Corporation  against  Wil- 
liam C.  Amend  and  Charles  J.  Generich,  individually  and  as  copart- 
ners. From  a  judgment  on  the  verdict,  and  from  an  order  denying 
a  motion  for  a  new  trial,  defendants  appeal.  Judgment  and  order 
reversed,  and  ccnnplaint  dismissed. 

Assror  ot&or  cMn      mum  teiris  a  KBT-NUHBaB  In  all  K«r-Numb*r«d  DIsmU  *  luduw 
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Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWUNG, 
SMITH,  and  DAVIS,  JJ. 

Robert  J.  Robeson,  of  New  York  City,  for  appellants. 
Abraham  Felt,  of  New  York  City,  for  respondent 

,  DAVIS»  J.  The  plaintiff's  assignor,  Johanna  Engel,  was  the  owner 
of  premises  No.  271  Halsey  street,  Brooklyn,  N.  Y.  The  defendants, 
a  copartnership,  were  lessees  of  the  first-floor  room  of  premises  1219- 
1221  Bedford  avenue,  Brooklyn,  N.  Y.,  and  the  owners  of  a  moving 
picture  business  conducted  thereat.  On  the  10th  of  December,  1913, 
the  plaintiff's  assignor  and  defendants  executed  a  contract,  speak- 
ing generally,  to  exchange  their  respective  properties;  the  plain- 
tiff's assignor  to  convey  to  defendants  the  premises,  271  Halsey  street, 
Brooklyn,  m  exchange  for  the  defendants'  moving  picture  business 
and  its  appurtenances,  tt^ether  with  a  5-year  lease  of  the  moving 
picture  business  premises.  Specifically,  the  terms  of  the  exchange 
were  as  follows :  The  plaintiff's  assignor  was  to  convey  to  the  plain- 
tiff its  premises,  271  Halsey  street,  "at  a  valuation  for  the  purposes 
of  this  contract  of  thirty  thousand  dollars"  subject  to  a  mortgage  of 
twenty  thousand  dollars ;  the  defendants  were  to  convey  to  the  plain- 
tiff's assignor  their  moving  picture  business  and  fixtures  referred  to 
above  "at  a  valuation  for  the  purposes  of  this  contract  of  sixty-five 
hundred  d<^lars,"  and  to  assign  to  plaintiff's  assignor  their  lease  of 
the  moving  picture  business,  which  lease  then  had  about  four  years  and 
six  months  to  run ;  the  defendants  were  also  to  pay  to  the  plaintiff's 
assignor  the  sum  of  $3,500  in  cash,  of  which  $500  were  to  be  paid  on 
the  signing  of  the  contract,  and  the  balance  of  $3,000  on  the  closing 
of  the  contract;  the  defendants  were  also  to  assign  to  the  plaintiff's 
assignor  at  the  closing  of  the  contract  the  deposit  of  $250  which 
remained  with  the  lessor  of  the  mjoving  picture  premises  as  security 
for  the  defendants'  performance  of  the  provisions  of  the  lease.  The 
contract  also  provided  that : 

"The  parties  of  the  second  part  [defendants]  will  obtain  and  deliver  at  the 
time  of  closhig  hereof,  a  duly  acknowledged  written  consent  by  Susan  Leon- 
ard, landlord,  to  the  aaslgnment  of  said  lease  to  the  party  of  the  first  part 
or  her  assigns." 

The  contract  also  contains  the  following  provision : 

"It  is  further  understood  and  agreed  that  if  the  parties  of  the  second  part 
[defendants]  shall  be  unable  to  obtain  the  duly  acknowledged  consent  in 
writing  by  the  landlord  to  the  assignment  of  said  lease,  that  then  and  in 
that  event  this  agreement  »haU  hecome  nuU  and  void,  and  tliat  the  party  of 
the  first  part  will  surrender  or  pay  over  to  the  parties  of  the  second  pare 
the  aforesaid  mentltmed  d^KWlt  without  any  deductions,  conditioned,  bow- 
ever,  that  the  said  parties  of  the  second  part  shall  do  all  In  their  power  In 
order  to  get  such  consent,  and  that  the  same  shall  not  be  oolluslvely  or  arbi- 
trarily withheld  by  the  parties  of  the  second  part." 

The  contract  also  provides  that  the  party  of  the  first  part  (Engel) 
might  assign  the  contract,  and  that  the  parties  of  the  second  part 
(defendants)  would  cause  to  be  executed  and  delivered  to  the  assignee 
any  and  all  papers  aiad  instruments  mentioned  in  the  contract  or  that 
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might  become  necessary  in  connection  therewith.  The  party  of  the 
first  part  (Engel)  ass^ed  the  contract  in  question  to  the  plaintiff 
corporation  on  the  of  December,  1913.  By  the  terms  of  the 
contract,  the  transaction  was  to  close  the  15th  of  December,  1913 ; 
but  on  that  day  the  defendants  were  not  able  to  deliver  the  consent 
of  the  landlord  to  the  assignment  of  the  lease,  and  the  closing  was 
adjourned  to  the  17th.  On  the  17th  conditions  had  not  changed,  and 
the  closing  was  adjourned  to  the  19th  of  December.  On  the  19th 
of  December  the  plaintiff  was  ready  to  close  the  transaction,  but  the 
defendants  were  still  unaUe  to  deliver  the  landlord's  consent  to  the 
assignment  of  the  lease. 

At  this  time  the  plaintiff  wanted  to  get  possession  of  the  moving 
picture  business,  so  as  to  have  the  benefit  of  the  Christmas  season's 
business,  and  the  defendants  were  desirous  of  getting  possession  of 
the  Halsey  street  property.  The  plaintiff,  therefore,  deUvered  a  deed 
of  the  Halsey  street  property,  executed  by  plaintiff's  assignor  to  the 
defendants,  on  December  19th,  and  received  the  deposit  of  $500  from 
defendants,  and  went  into  possession  of  the  moving  picture  premises. 
The  plaintiff  claims  that  the  defendants  gave  it  possession  of  the 
leased  premises  in  return  for  the  immediate  conveyance  of  plaintiff's 
property,  but  that  the  defendants*  agreement  to  get  the  landlord's 
consent  to  the  transfer  of  the  lease  was  in  no  wise  affected  by  the 
transaction.  On  the  other  hand,  the  defendants  claim  that  when  the 
plaintiff  took  possession  of  the  leased  premises  with  knowledge  of 
defendants'  inability  to  get  the  landlord's  consent,  it  amounted  to 
a  waiver. 

The  plaintiff  remained  in  possession  of  the  moving  picture  premises 
until  April  1,  1914,  when  it  was  excluded  therefrom  by  the  landlord, 
who  had  previously  refused  to  accept  rent  from  plaintiff,  and  con- 
sistently refused  to  accept  the  plaintiff  as  tenant.  The  defendants  never 
secured  any  lease  from  the  landlord  to  the  plaintiff,  nor  the  consent 
of  the  landlord,  as  provided  in  the  contract.  Thereupon  this  action 
was  brought. 

The  complaint  sets  forth  the  terms  of  the  contract  in  a  general  way, 
without  alleging  the  condition  upon  which  the  contract  was  to  be- 
come null  and  void,  its  full  performance  by  plaintiff  and  plaintiff's  as- 
signor, and  alleges  a  breach  by  defendants,  in  that  they  failed  and 
refused  to  deliver  to  the  plaintiff  a  proper  assignment  of  the  lease 
and  security,  with  the  duly  acknowledged  consent  of  the  landlord 
thereto,  or,  in  the  alternative,  to  procure  a  new  lease  of  said  premises 
to  the  plaintiff,  and  alleges  damages  in  the  sum  of  $6,750,  and  de- 
mands judgment  therefor.  The  alleged  agreement  to  get  a  new  lease 
was  no  part  of  the  written  contract,  but  is  alleged  to  have  been  made 
orally. 

The  answer  denies  the  making  of  the  oral  agreement  to  get  a  new 
lease,  and  sets  forth  the  contract  in  terms,  and  as  a  separate  defense 
alleges  that  plaintiff  waived  so  much  thereof  as  provided  that  it 
should  become  null  and  void  if  the  defendants  were  unable  to  obtain 
the  duly  acknowledged  consent  of  the  landlord  to  the  assignment  of 
lease.    The  answer  also  alleges  the  facts  relied  upon  to  show 
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waiver,  viz.,  tha/t,  at  the  time  set  for  dosing,  defendants  told  plain- 
tiffs assignor  that  they  were  unable  to  get  the  landlord's  consent,  that 
they  were  willing  to  cancel  the  contract  as  provided  therein  upon 
repayment  to  them  of  the  $500  deposit,  that  plaintiff's  assignor  re- 
fused to  do  so,  and  went  into  possession  of  the  leased  premises; 
and  that  the  defendants  were  at  all  times  read^  and  willing  to  as- 
sign the  lease  to  the  plaintiff  or  to  plaintiff's  assignor. 

[  1  ]  There  was  a  clear  issue  raised  in  these  pleadings  as  to  whether 
plaintiffs  assignor  waived  the  getting  of  the  landlord's  (xwisent  to  the 
assignment  of  the  lease  in  question,  and  there  was  some  slight  evi- 
dence from  which  such  a  waiver  by  the  plaintiff  might  be  supported, 
at  least  enough  to  require  the  sutnnission  of  that  issue  to  the  jury. 
For  instance,  the  defendants  claimed  that  when  the  plaintiff  deliv- 
ered the  deed  of  the  Brooklyn  property  and  accepted  the  $500  prt 
liminary  payment,  and  went  into  possession  of  the  leased  premises 
and  proceeded  to  conduct  the  moving  picture  business  there,  knowii^ 
that  the  landlord  had  refused  to  give  the  required  consent,  and  treated 
directly  with  the  landlord  in  an  attempt  to  get  a  new  lease,  it  amounted 
to  a  waiver  of  the  provision  of  the  contract  requiring  the  defendants 
to  procure  the  consent  of  the  landlord.  The  learned  court  refused 
to  submit  this  issue  to  the  jury,  telling  them  that  the  only  question  for 
them  to  determine  was  whether  the  plaintiff  had  been  damaged  by  the 
failure  of  the  defendants  to  fulfill  their  contract  Proper  exc^on 
was  taken  to  this  part  of  the  charge,  and  Ae  court  was  requested, 
in  several  requests,  to  charge  upon  the  question  of  waiver.  These 
requests  were  refused,  and  the  sole  question  left  to  the  jury  was  the 
question  of  plaintiff's  damages,  which  the  jury  assessed  at  $3,500. 
The  question  of  waiver  should  have  been  submitted  to  the  jury.  The 
refusal  to  do  so  constituted  reversible  error. 

[2,  3]  In  the  view  we  take  of  this  case,  the  plaintiff  cannot  recover 
damages  under  any  circumstances.  If  there  was  a  waiver,  of  course, 
the  defendants  must  prevail.  If  there  was  not  a  waiver,  and  the 
defendants  were  chargeable  with  a  breach  of  the  contract,  the  con- 
tract by  its  very  terms  became  null  and  void,  and  the  parties  must 
reinstate  each  other.  If  either  refused,  the  other  could  maintain  an 
action  in  equity  to  compel  reconv^ance  of  the  properties  and  repay- 
ment of  moneys  deposited. 

The  judgment  and  order  appealed  from  should  be  reversed,  with 
costs,  and  the  complaint  dismissed,  with  costs.  Order  filed.  All 
concur. 
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BTBAnSS-PBITZ  Ca  T.  AXSON. 
(Snpieme  Comt,  i^pellate  Term.  Unit  DevartmenL   Matdi  13,  1916.) 

L  COBPORATIORS    <S=>672  (7) — ^FOBBIQN  OOBPO&^TIONS — ^AOTIONB — OOMPLAIITT. 

Though,  In  an  action  by  an  Oblo  corporation  for  the  purchase  price  of 
gooOs  aold  and  deUrered,  a  CDOij^int  all^^g  a  sale  In  New  Tork,  with- 
out alleglns  the  inrocnrlng  of  a  Ueenae  to  do  buslueas  In  New  Tork,  would 
bare  been  demorrable.  where  the  complaint  alleged  that  the  gooda  were 
sold  and  dellTored  In  Oblo,  It  was  good. 

[Ed.  Note.— For  other  cases,  see  Coxporatlona,  Gent.  Dig.  H 
Dec.  Dig.  «=»672  (7)>1 
2.  COBFOUTIONS  «S>8T2  aS) — ^FOKEIOIV  OOBPoiUTions^AcTioifs— Anbwsb. 

In  an  action  an  Ohio  corporation  tor  the  purchase  price  of  goods 
alleged  In  the  complaint  to  have  been  sold  and  dellTered  to  defendant  In 
Ohio,  an  answer  denying  that  the  goods  were  sold  in  Oblo,  and  alleging 
that  plaintiff  bad  procured  no  license  authorizing  it  to  do  business  In 
New  York,  did  not  set  up  a  defense,  as  a  dental  that  the  goods  were 
sold  In  Ohio  was  not  eQulvalent  to  an  allegation  that  they  were  sold  in 
New  York. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  H  2645-2649 
Dec.  Dig.  «s»672  (3).] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  the  Strauss-Pritz  Company  against  Frank  J.  Axs(m. 
From  a  judgment  in  favor  of  plaintiff,  entered  upon  the  pleadings,  de- 
fendant appeals,  Aflirmed. 

Argued  Februa^  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Mervyn  Wolff,  of  New  York  City  (Benjamin  Jaffe,  of  New  York 
City,  of  counsel),  for  appellant. 

Campbell  &  Scribner,  of  New  York  City  (Charles  E.  Scribner,  of 
New  York  City,  of  counsel),  for  respondent. 


WEEKS,  J.  The  complaint  herein  alleges  that  the  plaintiff  is  a 
foreign  corporation  created  under  the  laws  of  the  state  of  Ohio,  and 
that  in  November,  1914,  and  February  and  May,  1915,  "in  the  state 
of  Ohio,  it  sold  and  delivered  to  defendant  goods,  etc.,  amounting  to^ 
$248.50."  The  defendant  by  answer  admits  the  sale  and  delivery  of 
the  goods  and  their  value,  but  denies  that  part  of  the  complaint  which 
avers  that  the  goods  were  sold  "in  the  state  of  Ohio."  It  then  sets 
up  as  a  defense  that  the  plaintiff  has  not  procured  the  necessary  license ' 
to  authorize  it  to  do  business  in  this  state. 

[1,  2]  I  think  the  judgment  should  be  affirmed.  If  the  plaintiff  had 
alleged  a  sale  of  goods  in  this  state,  it  would  also  have  had  to  allege 
the  procuring  of  a  license;  otherwise,  the  complaint  would  have  been 
demurrable.  Alpha  Portland  Cement  Co.  v.  Schratwiesser  Fireproof 
Construction  Co.,  146  App.  Div.  571,  131  N.  Y.  Supp.  142.  Not  hav- 
ing so  alleged,  die  complaint  was  good.  In  order,  therefore,  to  set 
up  a  defense,  the  answer  should  have  alleged  that  tiie  goods  were  sold 
in  this  state,  as  well  as  a  want  of  license.   A  denial  that  the  goods 
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were  sold  in  Ohio  is  not  equivalent  to  an  allegation  that  ihty  were 
sold  in  the  state  of  New  York,  and  consequentiy  there  was  no  suffi- 
cient defense  pleaded. 

Judgment  affirmed,  with  $25  costs,  with  leave  to  defendant  to  amend 
the  answer,  upon  payment  of  the  costs  in  this  court  and  in  the  court 
below.  All  concur. 


^npreme  Court,  Appellate  Term,  Xirat  Department   Hardi  18,  lA16i) 
B£a9ixb  and  Sebvanx  «s»3^(^— Ikjurxib  to  Thxbs  FEBBoira— AcnoKB— I3- 

SIVQCnONS. 

In  an  action  for  Injuries  sustained  In  a  cession  with  a  wagon  owned 
by  defendant  and  driven  by  an  apprentice  employed  by  defendant,  the 
court  erred  In  refu^ng  an  Instruction  that  If  the  apprentice  was  not 
authorized  to  driye  the  wagon,  or  If  It  was  not  within  the  scope  of  his 
business  to  drive  the  wagon,  defendant  was  not  liable,  where,  thou^ 
the  court  undoubtedly  Intended  to  set  forth  this  propositioQ  of  law  in 
the  main  charge,  it  was  not  squarely  placed  before  tbe  Jury  In  clear 
language. 

[EM.  Note.— For  other  cases,  see  Master  and  Serrant,  Cent  Dig.  U 
m4r-m7;  Dec  Dig.  «s>S32(4).] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Edith  Stignitz,  an  infant,  by  Alfred  Stignitz,  her  guard- 
ian ad  litem,  against  John  Lamborghini.  From  a  judgment  rendered 
in  favor  of  plaintiff,  defendant  appeals.  Reversed,  and  new  trial  or- 
dered. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 

DELEHANTY,  JJ. 

Anthony  J.  Romagna,  of  New  York  City,  for  appellant. 
Ignace  Irving  Apfel,  of  New  York  City  (Sydney  S.  Braunberg,  of 
New  York  City,  of  counsel),  for  respondent 

LEHMAN,  J.  The  plaintiff  was  injured  by  a  collision  with  a  wagon 
owned  by  the  defendant,  and  driven  by  a  young  apprentice  employed 
by  the  defendant  and  a  brother  of  the  apprentice,  aged  9.  The  main 
defense  relied  on  by  the  defendant  was  that  the  apprentice  had  taken 
the  wagon  and  was  driving  it  for  his  own  pleasure,  and  was  acting 
,  without  authority  from  his  employer.  At  the  close  of  the  charge  to 
the  jury  tiie  defendant  asked  uie  court  to  charge  that: 

"If  this  Harry  Gocchlllcoo,  although  an  employe  of  the  d^endant,  was  Bot 
authorised  to  drive  tbie  wagon,  or  tbat  It  was  not  within  the  scope  of  lib 
business  to  drive  the  wagon,  the  defendant  Is  not  liable." 

The  trial  justice  declined  to  charge  other  than  he  had  already  chain- 
ed on  that  subject  It  is  not  disputed  that  under  the  circumstances 
of  this  case  the  request  to  charge  correctly  states  the  law,  but  it  is 
urged  that  the  trial  justice  had  already  charged  that  propositicm  of  Uv 
in  his  main  charge,  though  in  oUier  words.  A  trial  ju^ge  is  undout)t- 
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€dly  bound  to  comply  with  a  request  to  charge,  if  that  request  prop- 
erly sets  forth  the  law  applicable  to  the  case,  unless  the  main  charge 
sets  forth  the  same  proposition  in  clear  language,  so  that  the  jury 
have  already  been  sufficiently  instructed  as  to  the  law.  In  this  case, 
while  the  trial  judge  undoubtedly  intended  to  set  forth  this  proposi- 
tion of  law,  I  cannot  find  that  the  charge  brought  the  real  proposition 
squarely  before  the  jury,  and  the  defendant  was  entitled  to  have  the 
matter  made  clear. 

Judgment  ^ould  be  reversed,  and  a  new  trial  ordered,  with  $30  costs 
to  the  appellant  to  abide  the  event.  All  concur. 


WBSTOBBSTEB  MORTOAOB  GO.  T.  THOMAS  B.  McINTIItB.  Inc.,  et  al. 
(Supreme  Coort,  .^^ellate  Dlvlalott,  Second  DepaitmenL   BCatdi  1916.) 

1.  COBPOBATIONS  ^»432(I9— ACTXONS  OS  COHTUOIB— NXOBBSITr  OF  FSOOT  OF 

OvncEB'8  AirmoBiTr  to  Bxeoutb. 

In  an  actl<ni  on  a  gnaranty  of  paym^t  of  a  note  of  a  corporation,  ex- 
ecuted by  its  president  and  not  under  tbe  corporate  seal,  plaintiff  oould 
not  recover  wltboat  sbowlng  the  power  of  the  president  to  execute  and 
deliver  the  note,  as  any  defense  available  to  the  principal  debtor  was 
available  to  the  guarantor,  and  it  would  have  been  necessary  to  show  the 
president's  authority  as  against  the  corporation. 

[Ed.  Note. — For  other  eases,  see  Corporations,  Cent  Dig.  SS  1730,  1743, 
1782;  Dec.  Dig.  «=»432(5).] 

2.  COBPOBATIONS  €=»414(1)— AUTHOBITY   OF    OFFICE ES — EXECtJTION    OF  CON- 


An  officer  of  a  corporation  cannot  generally  bind  the  corporation  on  a 
promissory  note  without  special  authority,  arising  either  from  "spedflc 
resolutions  of  the  directors  or  from  by-laws  of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Gent  Dig.  |  1640;  Dec. 
mg.  4=9414(1).] 

jmks,  P.  J.,  and  Putnam,  X,  dissenting. 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  the  Westchester  Mortgage  Company  against  Thomas  B. 
Mclntire,  Incorporated,  and  others.  From  a  judgment  in  favor  of 
plaintiff,  defendant  William  H.  Foster,  appeals.  Reversed,  and  new 
trial  granted. 

Argued  before  JENKS,  P.  J.,  and  CARR,  STAPLETON,  RICH, 
and  PUTNAM,  JJ. 

Frederick  B.  Van  Kleeck,  Jr.,  of  White  Plains,  ior  appellant. 
Jonathan  Holden,  of  Pleasantville,  for  respondent. 

CARR,  J.  The  defendant  Foster  appeals  from  a  judgment  entered 
gainst  him  on  the  direction  of  a  verdict  in  favor  of  the  plaintiff. 
Both  parties  requested  the  direction  of  a  verdict  There  was  no  (pin- 
ion filed  on  the  direction  of  the  verdict. 

While  the  case  was  apiarently  a  very  simple  one,  yet  the  defendant 
Foster  set  up  10  separate  defenses  in  his  answer.   The  action  was 
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Upon  a  general  written  guaranty  for  the  payment  of  a  promissory  note 
alleged  to  have  been  made  by  the  defendant  Thomas  B.  Mclntire,  In- 
corporated, a  dcnnestic  corporatirai,  A  like  instrument  of  guaranty  be- 
tween the  same  parties  was  before  this  court  in  168  App.  Div.  139, 
153  N.  Y.  Supp.  437,  and  it  was  held  to  be  a  general  guaranty.  So 
far  as  the  facts  go,  I  reccnxim»id  no  interference  with  the  finding  of 
the  trial  court. 

[  1  ]  This  would  dispose  of  the  appellant's  contention  that  there  was 
a  diversion  of  the  proceeds  of  the  note,  contrary  to  the  understanding 
upon  which  he  signed  the  instrument  of  guaranty.  There  is,  however, 
a  question  of  law  involved,  as  to  which,  as  it  seems  to  me,  the  trial 
court  committed  reversible  error.  The  plaintiff  pleaded  the  making 
of  the  corporation  note  in  pars^aph  "First"  of  its  complaint.  The 
defendant  Foster  denied  this  allegation  in  his  answer.  The  guarantor, 
Foster,  had  a  right  to  avail  himself  of  any  defenses  available  to  tiie 
principal  debtor.  Springer  v.  Dwyer,  50  N.  Y.  19;  Feinstein  v.  Ja- 
cobs, 139  App.  Div.  192,  123  N.  Y.  Supp.  750.  As  against  the  latter, 
a  corporation,  it  would  have  been  necessary  to  show  the  power  of  the 
president,  Thomas  B.  Mclntire,  to  execute  and  deliver  the  note  which 
formed  the  subject  of  the  guaranty.  Likewise  was  it  necessary  so  to 
do  against  the  guarantor,  Foster.  The  note  was  not  under  the  cor- 
porate seal ;  if  so,  there  would  have  been  a  prima  facie  presumption 
of  authority  in  the  president  of  the  corporation.  Quadcenboss  v.  Globe 
&  R.  F.  Ins.  Co.,  177  N.  Y.  71,  69  N.  E.  223;  United  Surety  Co.  v. 
Meenan,  211  N.  Y.  39,  105  N.  E.  106.  But  where 'there  is  no  cor- 
porate seal  on  the  instrument,  there  is  no  presumption  of  authority 
in  the  officer  who  executed  it  in  the  corporate  name;  and  the  simple 
production  of  the  note  does  not  make  out  a  prima  facie  case  against 
the  corporati(Mi.  7  Ruling  Case  Law,  452. 

[2]  That  an  officer  of  a  corporation  cannot  generally  bind  the  cor- 
poration on  a  promissory  note,  without  special  authcn-ity  arising  eitiier 
from  specific  resolutions  of  the  directors  or  from  by-laws  of  uie  cor- 
poration, is  well  settled.  People's  Bank  v.  St.  Anthony's  R.  C.  Church,. 
109  N.  Y.  525,  17  N.  E.  408;  Parmelee  v.  Associated  Physicians,  etc.,. 
9  Misc.  Rep.  459,  30  N.  Y.  Supp.  250.  There  is  no  proof  in  the  rec- 
ord of  the  authority  of  Mclntire  as  president  to  make  and  deliver 
the  corporate  note.  Hence  there  seems  to  me  no  proof  that  the  de- 
fendant appellant's  guaranty  ever  took  a  legal  inception. 

If  I  am  ri^t  in  this,  the  judgment  must  be  reversed,  and  a  new 
trial  granted ;  costs  to  abide  the  event. 

STAPLETON  and  RICH,  JJ.,  concur. 

PUTNAM,  J.  (dissenting).  Appellant  Foster  by  the  words  of  his 
guaranty,  in  which  he  fully  described  this  60-day  note,  I  think  became 
estopped  from  setting  up  the  omission  of  a  seal,  or  otherwise  ques- 
tioning the  note's  validity.  As  vice  president  and  a  stockholder  in 
the  corporation  of  Thomas  B.  Mclntire,  Incorporated,  his  signature  on 
this  guaranty  procured  a  loan  for  the  corporate  purposes,  which  has 
been  so  applied.  He  stands  like  an  indorser  who  cannot  raise  such  z. 
defense,  as  by  the  indorsement  he  guarantees  the  validity  of  the  cor- 
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porate  notes.  Donohoe  v.  Meeker,  35  App.  Div.  43,  54  N.  Y.  Supp. 
286;  Glidden  v.  Chamberlain,  167  Mass.  486,  46  N.  E.  103,  57  Am. 
St  Rep.  479;  Joyce  <»  Defences  to  Commercial  Paper,  §§  95,  671, 
672, 

Furthermore,  there  was  proof  of  two  prior  corporate  notes  thus 
made  by  the  president  and  supported  by  a  like  guaranty  in  which  ap- 
pellant joined.  Corporate  audiority  may  be  implied  from  previous 
official  dealing^,  and  here  this  authority  must  be  regarded  as  found, 
and  such  a  finding  comprised  in  the  court's  direction  of  a  verdict. 

Where  the  corporation  had  the  full  proceeds  and  applied  them  in 
its  business  within  the  scope  of  the  guaranty,  I  cannot  agree  to  let  out 
a  guarantor,  merely  because  the  note  did  not  bear  a  corporate  seal. 


(Supreme  Court,  Appellate  Division,  Second  Department   Mardi  10,  1916.) 

L  UoBTGAQis  «=>559  (7) — Rights  ov  Mobtoaoebb — Deficienct  Judougnt. 
Defendant  H.,  the  owner  of  the  equity  of  redemption  of  land  which  was 
subject  to  several  mortgages,  one  of  them  prior  to  those  of  plaintiff  and 
defendant  I.,  respondents  herein,  bj  fraudulent  representations  to  re- 
spondents, obtained  a  release  of  an  award  against  the  dty  of  New  York 
for  land  covered  by  the  mortgages.  Respondents  at  that  time  extended 
their  mortgagee,  and  defendant  H.  made  part  payment  Beld  that  In 
determining  the  amount  of  the  deficiency  judgment  which  diould  be 
rendered  against  defendant  the  amount  ot  the  mortgage  having  priority 
to  those  of  respondents  should  be  deducted  from  the  amount  which  de- 
fendant received  from  the  city,  as  should  the  amount  which  defendant 
paid  respondents. 

[Ed.  Mote.— For  other  cases,  see  Blortxages,  Cvat.  Dig.  H  iSOZ,  1600- 
1603,  1606-lOOS;  Dec  Dig.  «s>500(7)J  • 

2.  MoBTGAOEs  «=»559  f7) — ^Rights  or  Mohtoaosk — Dmicibwot  Jddoiunt. 
In  such  case  sums  expended  by  defendant  for  a  foreclosure  proceeding 
pnrsuant  to  the  agreement  made  upon  his  misrepresentations  cannot  be 
deducted. 

[Ed.  Note.— For  other  cases,  see  MortgageSL  Gent  Dig.  H  1582,  1600- 
1603,  1006-1006;  Dec.  Dig.  «s»998(7)J 

Appeal  from  Special  Term,  Queens  County. 

Action  by  Lydia  E.  Gilmore  against  Stuard  Hirschman  and  others. 
From  a  judgment  for  plaintiff  and  defendant  Phcebe  A.  Ijams,  de- 
fendant Hirschman  appeals.   Judgment  modified. 

Argued  before  TENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

A.  S.  Gilbert,  of  New  York  City,  for  appellant 

John  Brooks  Leavitt,  of  New  York  City,  for  respondent  Gilmore. 

John  H.  Henshaw,  of  New  York  City,  for  respondent  Ijams. 

THOMAS,  J.  The  action  involves  the  foreclosure  of  two  mort- 
gages.  The  judgment  runs  against  Hirschman,  appellant,  for  any  de- 
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ficiency  not  exceeding  $16,210.04,  although  contractually  he  is  not  lia- 
ble therefor,  albeit  he  purchased  the  equity  of  redemption. 

[1]  Such  result  is  based  upon  a  finding  tfiat  Hirschman  by  fraudu- 
lent representations  obtained  a  release  of  an  award  against  the  dty 
of  New  York  for  land  covered  by  the  mortgages.  It  was  decided  that 
as  between  Hirschman  and  the  plaintiff  and  Ijams,  mortgagees,  the 
release  is  void,  and  that  the  mortgages  are  liens  on  the  net  amount 
($16,210.04)  which  Hirschman  received  from  the  award,  and  the  judg- 
ment makes  him  a  debtor  therefor,  so  far  as  necessary  to  pay  any  de- 
ficiency. The  facts  are  that  the  award  was  $32,000  and  the  first  as- 
sessment $16,672.  The  court  affirmed  the  award,  but  not  the  assess- 
ment In  that  way,  in  May,  1911,  tiie  matter  stood,  except  that  the 
award,  with  interest,  had  become  something  over  $40,000.  The  new 
assessment  of  $30,899.70  was  finally  reported  on  November  26,  1913, 
and  confirmed  March  4,  1914.  So  at  the  time  in  question.  May  to 
August  3,  1911,  the  award  stood  and  the  assessment  was  still  sub 
judice.  The  finding  is  that  in  1911  Hirschman  represented  fraudulent- 
ly that  there  had  been  made  an  award  of  $30,000  and  an  assessment 
of  $20,000;  that  he  had  arranged  with  the  city  to  pay  the  assessment 
out  of  the  award,  and  would  pay  the  remaining  $10,000  to  plaintiff 
and  Ijams — $5,000  on  account  of  plaintiff's  mortgage  for  $16,000.  and 
$5,000  to  discharge  Ijams'  $5,000  mortgage.  On  August  3,  1911, 
Hirschman  did  make  such  payments,  and  receive  the  release  from 
plaintiff  and  Ijams  and  an  extension  of  plaintiff's  mortgage  and  another 
mortgage  held  by  Ijams,  whereupon  he  drew  the  award  subject  to  oth- 
er assessments  of  $10,136.58  and  to  an  attorney's  lien  for  $4,038.57, 
which  he  paid,  leaving  him  $16,210.04,  the  sum  which,  as  decided,  lim- 
its his  personal  liability  for  deficiency.  The  situation  of  affairs  be- 
fore the  release  on  August  3,  1911,  was  as  follows,  disregarding  ac- 
orued  interest  on  mortgages  and  taxes  oa  the  premises : 

First  mortgage  beld  1^  millamBburgta  Bank  |10,000  00 

PlatDtlff'B  mortgage  ,  16,000  00 

Ijams*  mortgage  under  fttreclosure   C^OOO  00 

Ijams'  mortgage   4,000  00 

Total  mortgage  liens  135,000  00 

Award  and  Interest  $40,3S5  13 

Attorney's  lien  $  4,038  51 

Otber  assessments   10,136  58     14,175  09 

Balance  of  award  over  assessments  26,210  (H 


Excess  of  mortgage  liens  orer  award  

Present  assessment  not  then  made  »   30,890  TO 

Total  Uens  on  land.  $39,689  66 

In  other  words,  if  the  owners  of  the  four  mortgages,  including  the 
bank,  could  have  settled  with  the  city  as  Hirschman  did,  there  would 
remain  $8,789.96  due  on  all  four  mortgages,  which  would  be  subject 
to  the  assessment  of  $30,899.70.  So,  by  applying  on  August  3,  1911, 
the  net  awards,  the  bank's  mortgage  would  have  been  paid,  and  of  4e 
three  inferior  mortgages,  aggregating  $25,000,  but  ^,789.96  would 
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have  remained.  By  reason  of  the  agreement  made  by  Hirschman  as 
above  found,  as  well  as  through  the  release  procured  from  the  bank, 
the  following  resulted : 


The  bank's  mortgage  remained  f 10,000  00 

PlalntUTs  mortgages  of  fl6,00(^  by  reason  of  $6,000  ptdd  by  appe- 
lant, were  reduced  to  '   11,000  00 

IJam^  $6,000  was  paid  and  lier  other  mortgage  remained  at   4,000  00 


Total  mortgages  (25,000  00 

Assessments   30,8d9  TO 


Total  liens  $65,890  TO 


In  other  words,  the  mortgages  are  now  $25,000,  instead  of  $8,789.96, 
and  the  underlying  assessment  is  the  same,  and  all  the  mortgagees  are 
the  worse  for  the  releases  by  the  difference  between  such  sums,  or 
$16,210.04;  but  that  difference  relates  to  all  mortgage  liens,  including 
that  of  the  bank.  But  $10,000  of  that  sum  would  accrue  to  the  bank 
$10,000  mortgage,  which  deducted  leaves  $^10.04,  and  if  Hirschman 
is  liable  for  any  deficiency  that  sum  is  the  limit  of  it,  rather  than  the 
sum  of  $16,210.84,  as  found  by  the  court.  The  error  in  the  finding 
is  that  it  gives  plaintiff  and  Ijams  the  benefit  of  the  whole  net  balance 
received  by  Hirschman— that  is  $16,210.04 — whereas  the  amount  of  the 
bank  mortgage  should  be  deducted,  whereupon  there  would  remain 
$6,210.04,  which  is  the  sum  I  have  found  by  a  different  method.  Of 
course,  the  plaintiff  could  not  reach  a  conclusion  even  as  favorable 
as  that,  unless  it  can  be  inferred  that  all  the  mortgagees,  having  estab- 
lish^ their  liens  on  the  award,  could  have  persuaded  the  city  to  pay  it 
over  to  them  in  entire  disr^^ard  of  the  new  assessment  to  come,  and 
which  proved  to  be  $30,899.70.  But  it  is  not  to  be  assumed  Uiat  tiie 
city  would  have  favored  Hirschman  and  not  the  mortgagees. 

The  next  question  is  whether,  in  this  action,  Hirschman  can  be  made 
liable  even  to  the  extent  of  $6,210.04.  The  court  has  decided  that  the 
release  was  void  as  to  Hirschman  and  plaintiff  and  Ijams  and  valid 
as  to  the  city.  That  is  the  practical  result,  but  it  may  be  added  that 
the  agreement  between  Hirschman  and  jrfaintiff  and  Ijams  is  void. 
But  tiiat  involves  rescission,  and  requires  the  parties  to  be  placed 
where  they  were.   If  that  be  done,  the  situation  would  be  this : 

Plaintiff's  and  Ijams'  three  mortgages,  amonnt  due  $2£^000  00 

Award  $40,385  13 

Attorney's  lien  $  4,038  St 

Other  assessments   10,130  58    14,175  09 


$26,210  04 

Bank's  prior  lien   10,000  00 

Balance  award  $16,210  04 

— which  the  plaintiff  and  Ijams  could  use  to  pay  on  the  assessment,  or, 
if  permitted,  draw  and  apply  on  the  mor^ge.  But  the  mortgagees 
have  $10,000  that  Hirschman  paid  them  by  virtue  of  the  contract, 
and  that  must  be  returned  or  allowed  him  out  of  the  award  collected 
by  him.   So  the  same  result,  $6,210.04,  is  reached. 

[2]  Hie  mortgages  were  extended.  That  caimot  be  undone.  But  it 
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was  to  Hirschman's  benefit.   Hirschman  cannot  receive  again  the  $750 
paid  to  Mr.  Henshaw,  but  that  sum  was  to  coyer  foreclosure  costs  and 
the  attorney's  labor  in  arranging  the  ccmtract  into  which  Hirschman 
led  him.    Hirschman  cannot  complain  because  he  does  not  recover 
the  legal  expenses  incurred  in  leading  the  opposite  party  into  a  fraud- 
ulent contract.   The  evidence  sustains  the  finding  of  fraudulent  rep- 
resentations.  It  comes  near  to  inconceivable  credulity  on  one  hand  and 
equal  folly  of  statement  on  the  other  concerning  an  award  in  which 
the  parties  had  interest,  made  in  a  legal  proceeding  affecting  them  ail, 
and  relative  to  an  assessment  therein  in  the  course  of  adjudication- 
all  matters  of  a  public  record,  which,  dutifully  sought,  would  in  a  mo- 
ment have  dissipated  ccmfidence  and  revealed  the  trutii.   One  may 
wonder  at  the  faith  of  the  attorneys  without  rejecting  it,  and  credit  die 
representation  alleged  to  have  been  made  by  tiie  appellant  in  view  of 
his  testimony  and  manner  of  giving  it. 

The  judgment  should  be  modified,  so  as  to  reduce  the  limit  of  ap- 
pellant's liability  to  $6^10.04,  and,  as  modified,  afiSrmed,  without  costs. 
All  concur. 


(Supreme  Court,  Aiv^te  DItIsImi,  Slrat  DQ;>artiiiait  Mardi  S,  JSii^ 

1.  Ejectuent  «ss3l3— Tm.1  to  Maxhtaih  Action— Equitable  Trrut— Su^ 

UTB. 

Under  Code  Civ.  Proc.  {  1519,  reqalrlDg  the  verdict  in  an  action  to  re- 
cover real  property  to  tspedty  the  estate  ot  the  plaintiff  in  tha  piopertf 
recovered,  whether  it  is  a  fee,  or  for  life,  or  for  a  t«rm  of  yean,  an 
equitable  title  will  not  suiOTort  an  action  of  ejectment,  but  there  must  be 
a  legal  title  to  maintain  the  action. 

[Ed.  Note. — For  other  cases,  see  Ejectment,  Cent  Dig.  St  5M8;  Dec- 
Dig.  «=>13.] 

2.  EJXCTMENT  «=»111(4) — JUDOUEItT — SUPPOKT  BT  VEBDIOT — STATUTB. 

Under  each  provlMon.  a  verdict  not  specifying  whether  plalotlff  lad 
an  estate  in  fee.  or  fOr  life,  or  for  a  term  of  years,  because  the  plaintiff 
neither  alleged  nor  proved  any  of  sadb.  ratatea,  was  Insnffldeat  to 
port  a  Judgment  tor  plelntlfl,  which  would  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Ejectment,  Gent  Dig.  ||  327-313; 
Dec  Dig.  «=»U1(4).] 

S.  EZEOnTOBB  AND  ASHUTZSIBAnnS  4=S>121(2) — ^POWSB  OF  SAIS— BiGHIfl  OV 

Aduikistbatob  wrra  thx  Wili.  Aksbxbd. 

Ao  admlDlstrator  with  the  will  annexed  did  not  take  the  title  ol  tbe 
executor  after  adjudication  that  there  had  been  an  equitable  conrenloii 
of  all  the  real  estate  of  the  testatrix,  but  took  the  executor'B  power  of 
sale,  and  was  under  an  Imperative  obligation  to  exercise  such  pover. 

[Ed.  Note. — ^For  other  cases,  see  Executors  and  AdminUtrators,  Cent. 
Dig.  H  493,  493% ;  Dec  Dig.  «=»121(2).] 

4.  WlLLB  «=»693(7) — CONSTBUOTION — ESTATES  DEVISED. 

Under  a  devise  of  shares  of  the  residue  of  real  and  personal  eatitw 
absolutely,  tbe  fee  of  their  respective  shares  vested  in  the  devisees, 
Ject  to  the  power  of  sale  given  the  executor. 

[Ed.  Note— For  other  cases,  see  Wilis.  Cent  Dig.  {{  1655-1061;  D» 

Dig.  <©=3C&3(7).] 

<t»For  oUi*r  cues  mo  same  topic  A  KBT-NUUBER  In  all  Kej-Nnmbsnd  DlgMti  * 
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WrLLs  «=9681(2) — Teusts — Fbe. 

The  executors  were  trustees  of  an  express  trust  as  to  those  shares 
out  of  which  the  testatrix  created  life  estates  with  remainders  over,  and 
vested  with  the  fee  of  those  shares  as  trustees,  under  the  exs^nm  pro- 
vision of  Real  Property  Law  (Consol.  Laws,  a  60)  $  100. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  K  1IS80-1601,  1612, 
1613;   Dec.Dlg,  «=s>681(2).] 

■6.  Wills  «i=>681(l) — Trusts — Bxecutob  as  Tbttsteb. 

The  mere  fact  that  a  devise  was  to  executors,  without  designating 
them  as  tmsteea,  made  them  none  the  less  trustees,  when  from  the  terms 
of  the  will  It  appeared  that  tbey  were  to  act  as  trustees. 

ma.  Note.— For  other  caaea,  see  WUls,  Cent  Big.     1599-1001,  1612, 
1613 ;  Dec  Dig.  «s>68ia)-] 
T.  ExEcuTo&s  AND  Aduinistbatobs  «=>121(1) — Tmna  4s>i69(l) — Vaxlvvm  op 

TBUBTEE — POWES  OF  SUFBEUE  C0T7BT. 

Upon  the  appoln£ment  and  qualification  of  an  administrator  with  the 
will  annexed  as  a  successor  to  an  executor  and  trustee,  he  did  not  take 
legal  title  to  the  fee,  which  vested  In  the  Snpreme  Court  which  would 
be  empowered  to  «9(^t  some  pawn  to  execute  the  trust 

[Ed.  Note.— For  other  cases,  see  Executors  and  Administrators,  Cmt 
Dls.  H  ^  483%;  Dec  Dig.  «=9l21(l);  Trusts,  Cent  Dig.  it  222-224; 
Dec.  Dig.  «s>168a)J 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Clarence  H.  Kelsey,  as  administrator,  etc.,  against  John 
MacTigue  and  another.  From  a  judgment  entered  upon  a  directed 
verdict,  and  from  an  order  denying  a  motion  for  a  new  trial,  defend- 
ants appeal.   Judgment  and  order  reversed,  and  complaint  dismissed. 

Argued  before  CIARKE.  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  DAVIS,  JJ. 

Edward  Potter,  of  New  York  City,  for  appellants. 
Abram  I.  Elkus,  of  New  York  City,  for  respondent 


DAVIS,  J.  The  plaintiff,  as  administrator  with  the  will  annexed 
of  the  goods,  ete.,  of  Mary  G.  Finckney,  brought  this  action  in  eject- 
ment to  recover  possession  of  premises  in  the  cily  of  New  York  in- 
eluded  between  150th  street  on  the  north,  Seventh  avenue  on  the  west, 
and  the  bulkhead  line  on  the  Harlem  River  on  the  east.  Mary  G. 
Pinckney  died  December  8,  1908,  seised  in  fee  of  the  premises  in  ques- 
tion, and  leaving  a  will  which  was  admitted  to  probate  December 
31,  1908.  The  testatrix  appointed  Thomas  L.  Watt,  Archibald  Watt, 
and  Ciu^is  B.  Pierce  to  be  executors  and  trustees  under  her  will. 
Thomas  L.  Watt  and  Curtis  B.  Pierce  qualified  as  executors;  Archi- 
bald Watt  having  died  before  the  testatrix.  Thomas  L.  Watt  died 
October  10,  1910,  and  from  that  time  on  Curtis  B.  Pierce  continued 
to  act  as  sole  surviving  executor  until  his  death,  October  21,  1912. 
After  Pierce's  death,  Grace  Watt  .Thomas  and  Charles  E.  Littlefield 
were  appointed  administrators  with  the  will  annexed.  Grace  Watt 
Thomas  resigned  and  was  discharged  March  3,  1913.  Littlefield  be- 
gan this  action,  but  died  May  12,  1915.  Clarence  H.  Kelsey  was  then 
appointed  adn^istrator  with  the  will  annexed,  and  the  action  was 
continued  in  his  name. 
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The  premises  in  question  were  disposed  of  by  the  testatrix,  under 
the  eighth  and  ninth  clauses  of  her  will,  as  a  part  of  the  residue  of 
her  estate.  In  the  first  part  of  paragraph  8  of  the  will  the  testatrix 
leaves  a  quarter  of  the  residue  of  her  estate  both  real  and  personal 
to  Thomas  L.  Watt  absolutely,  and  in  like  manner  a  quarter  ta 
Archibald  Watt  The  remaining  one-half  of  the  residub,  except  one- 
eighth  given  absolutely  to  Grace  Watt,  is  left  to  the  executors  upon 
trust  to  invest  and  reinvest  and  pay  the  income  during  a  life,  with 
remainders  over.  The  testatrix  gave  her  executors  a  full  power  of 
sale,  and  in  an  action  to  construe  this  will  the  Supreme  Court  held 
that  there  had  been  an  equitable  conversion  of  all  the  real  estate  of 
the  testatrix. 

The  plaintiff  claims  to  recover  on  an  alleged  equitable  titie  as  a 
basis  for  his  action.  He  alleges  "that  the  said  Curtis  B.  Pierce  as 
executor  was  vested  with  the  title  to  all  of  the  said  property  as 
personal  property,"  because  of  its  equitable  conversion,  and  that  the 
plaintiff,  as  administrator  with  the  will  annexed  and  as  successor  to 
the  executor.  Pierce,  has  been  and  is  vested  with  the  title  to  the  prop- 
erty above  described  and  is  entitled  to  the  immediate  possession  thereof. 

[1,2]  An  equitable  title  will  not  support  an  action  of  ejectment. 
There  must  be  a  legal  title.  Cagger  v.  Lansing,  64  N.  Y.  417,  428; 
Bennett  v.  Gray,  92  Hun,  86,  36  N.  Y.  Supp.  372,  and  cases  cited; 
Code  Civ,  Proc.  §  1519.  This  section  of  the  Code  of  Civil  Procedure 
evidently  was  taken  from  the  Revised  Statutes,  which  declare  the 
essentials  of  a  complaint  and  verdict  in  ejectment.  3  R.  S.  (5th  Ed.) 
c.  5,  tit.  1,  §  10,  and  section  23,  subd.  7.  The  Code  has  not  changed 
the  provisions  of  the  Revised  Statutes,  except  so  far  as  to  omit  stat- 
ing expressly  the  form  of  the  complaint ;  but  the  Code,  in  prescribing 
the  form  of  the  verdict,  indicates  what  allegations  and  proofs  are 
essential  to  maintain  the  action.  It  is  clear  that  under  the  Code  of 
Civil  Procedure  the  plaintiff  in  ejectment  must  allege  and  prove  that 
he  has  an  estate  in  fee,  or  for  life,  or  for  a  term  of  years.  In  the 
case  under  consideration  the  plaintiff  neither  alleged  nor  proved 
these  facts,  and  naturally  the  verdict  did  not  specify  any  one  of  these 
estates.  Therefore  the  verdict  was  wrong  and  insufficient  for  the 
judgment  entered  upon  it.  For  this  reason  the  judgment  should  be 
reversed. 

[3]  In  the  case  at  bar  the  administrator  with  the  will  annexed  did 
not  take  the  title  of  the  executor.  Pierce.  Of  course,  he  took  the 
power  of  sale  conferred  upon  the  executor  (Mott  v.  Ackerman,  92 
N.  Y.  539,  553,  554),  and  was  under  an  imperative  obligation  to  ex- 
ercise that  power  of  sale,  but  under  the  circumstances  of  this  case 
he  did  not  take  legal  title  to  the  premises.  This  will  appear  from 
an  inspection  of  the  terms  of  the  eighth  clause  of  the  will. 

[4-6]  Under  the  devises  to  Thomas  L.  Watt  and  Archibald  Watt, 
the  fee  of  their  respective  shares  of  the  estate  vested  in  ihem  as 
devisees,  subject  to  the  power  of  sale  in  the  execut(»>s ;  while  as  to  those 
shares  out  of  which  the  testatrix  created  life  estates  with  remainders 
over,  the  executors  were  trustees  of  an  express  trust,  and  therefore 
the  fee  of  those  shares  vested  in  them  as  trustees.  Morse  v.  Morse, 
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85  N.  Y.  53,  58;  Salisbury  v.  Slade,  160  N.  Y.  278,  54  N.  E.  741; 
Real  Properly  Law,  §  100.  The  mere  fact  that  the  devise  was  to 
executors,  wiftiout  designating  them  as  trustees,  makes  them  none  the 
less  trustees  when,  from  the  terms  of  the  will,  it  appears  that  they 
were  to  act  as  trustees.  Mee  v.  Gordon,  187  N.  Y.  400,  407,  80  N. 
E.  353,  116  Am.  St.  Rep.  613,  10  Ann.  Cas.  172. 

The  case  of  Salisbury  v.  Slade,  supra,  was  quite  like  the  case  under 
consideration.  There  the  testator  gave,  devised  and  bequeathed  the 
residue  of  his  estate,  real  and  personal,  to  his  sons  and  daughters — 
to  his  sons  absolutely,  but  to  his  daughters  for  life,  with  remainders 
over;  the  executors  to  hold  the  daughters'  shares  and  pay  them  the 
income.  The  court  held  that  there  was  an  equitable  conversion  of  the 
land  into  personalty  at  the  moment  of  testator's  death  and  that : 

"The  naked  fee  of  the  land,  as  It  could  not  remain  In  suspension,  was  vested 
In  the  trustee  and  testator's  three  sons  for  the  purpose  of  carrying  out  in  ftict 
that  conversion  which  the  law  already  regarded  as  equitably  accomplished. 
The  real  estate,  as  such,  could  not  be  dealt  with  as  such  for  any  other  pur- 
pose." 

[7]  Upon  the  appointment  and  qualification  of  the  administrator 
with  the  will  annexed,  the  fee  did  not  pass  to  him,  but  vested  in  the 
Supreme  Court,  which  would  then  have  power  to  appoint  some  per- 
son to  execute  the  trust.  Horsfield  v.  Black,  40  App.  Div.  265,  57 
N.  Y.  Supp.  1006;  Dunning,  Trustee,  etc.,  v.  Ocean  Nat  Bank,  61 
N.  Y.  497,  501,  502,  19  Am.  Rep.  293;  Real  Property  Law,  §  111, 

The  judgment  should  be  reversed,  with  costs,  and  the  cotnplaint 
dismissed,  with  costs.  All  concur. 


(Supreme  Ciourt,  Appellate)  Division,  Second  Department.  March  10,  1916.) 
1.  Pleading  «»368 — Complai  nt —  Sep  a  eate  Statement  or  Gavsn  or  Ac- 


A  railroad  company  sued  to  recover  demurrage  charges  on  36  cars  at 
different  times  carried  and  delivered  to  defendants.  The  charges  rested 
on  the  regular  tariffs,  and  the  company  was  required  by  law  to  collect 
them.  It  appeared  that  tbey  were  Included  in  a  running  account,  and 
the  oomiOaint  did  not  show  that  more  than  tme  cause  of  action  was  in- 
tended  to  be  stated.  Beld  that,  it  being  fairly  doubtful,  a  motion  to 
compel  separate  statement  of  the  causes  of  action  arising  oat  of  the 
demurrage  charges  due  on  each  car  should  not  be  granted. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  ||  1178,  1104r- 
1198 :  Dec.  Dig.  «=»368.] 

2,  Plbadinq  4s»52(2) — Sepabaiv  Stateicert  of  Guiub. 

Where  a  railroad  company,  which  carried  cars  for  defendants,  sued 
to  recover  demurrage  charges  due  on  numerous  cars,  the  charges  may  con- 
stitute only  one  cause  of  action,  beln^  so  treated  by  the  company  and 
Included  in  a  running  account. 

[Ed.  Note.— For  other  cases,  see  Pleading  Cent.  Dig.  {  113;  Dec. 
Dig.  «=>52(2).] 

Pntuam,  J.,  dissenting. 
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Appeal  from  Special  Term,  Orange  County. 

Action  by  the  Erie  Railroad  Company  against  Samuel  J.  Hilton  and 
others,  copartners.  From  an  order  requirii^  plaintiff  to  serve  an 
amended  complaint,  separately  stating  and  nunmering  its  causes  of 
action,  plaintiff  appeals.   Order  reversed,  and  motion  denied. 

Argued  before  TENKS,  P.  T.,  and  THOMAS,  CARR,  RICH,  and 
PUTNAM,  JJ. 

Philip  A.  Rorty,  of  Goshen,  for  appellant 
Graham  Witschief ,  of  Newburgh,  for  respondents. 

JENKS,  P.  J.  The  action  is  to  recover  $266  demurrage  charges  on 
36  cars  at  different  times  carried  by  the  plaintiff  and  delivered  to  the 
defendant.  The  diarges  rest  upon  the  r^ular  tariff  of  plaintiff  oa 
file  with  the  Interstate  Commerce  Ccxxmiission,  and  these  charges  the 
plaintiff  must  by  law  collect  from  defendant  It  appears  ^t  the 
plaintiff  on  its  books  carried  chaiges  as  a  running  account  against  the 
defendants,  although  one  of  the  defendants  demes  that  there  was  a 
ruiming  account.  The  defendants  moved  the  Special  Term  to  order 
an  amended  complaint,  separately  statiti^  and  numbering  the  causes 
of  action.   The  moti(Hi  was  granted,  and  the  plaintiff  appeals. 

[1]  The  theory  of  the  defendant  is  that  each  transaction  as  to  each 
car  constituted  a  separate  cause  of  action.  I  think  that  the  plaintiff 
intended  to  state  but  a  single  cause  of  action,  and  that  it  may  be  said 
that  it  is  "fairly  doubtful"  whether  the  complaint  departs  from  this 
purpose.  And  so  ffie  rule  of  our  decision  in  Pope  v.  Kelly,  30  App. 
Div.  253,  51  N.  Y.  Supp.  557,  may  be  applied.  See,  too,  Weed  v. 
First  National  Bank,  106  App.  Div.  285-287,  94  N.  Y.  Supp.  681 ; 
Baruch  v.  Youngs  149  App.  Div.  466-^,  134  N.  Y.  Supp.  53. 

[2]  I  think  that  the  motion  should  be  denied,  under  the  authority 
of  Langdon  v.  New  York,  L.  E.  &  W.  Ry.  Co.,  15  N.  Y.  Supp.  255 
(First  Department,  General  Term).^  See,  too,  Baruch  v.  Young,  su- 
pra; Randall  v.  Gartner,  96  Mich.  284,  at  page  286,  55  N.  W.  1.  I  can 
even  say  that,  within  the  rule  and  exceptions  stated  in  Secor  v.  Stur- 
^s,  16  N.  Y.  548,  cited  by  the  learned  counsel  for  the  respondents, 
it  may  appear  that  the  circumstances  are  such  as  to  raise  an  implied 
contract  embracing  all  the  items,  to  make  them,  although  arising  at 
different  times,  a  single  and  entire  demand  or  cause  of  action. 

The  order  is  reversed,  with  $10  costs  and  disbursements,  and  &e 
motion  is  denied,  without  costs. 


THOMAS,  CARR,  and  RICH.  JJ..  cwicur.   PUTNAM,  J.,  dis- 


1  Beported  In  full  In  the  New  Tork  Supplement;  i^Torted  aa  a  maaorandam 
decision  without  opinion  In  60  Hon,  S8A. 
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In  re  ZBGEIL, 

(Supreme  Cknirt,  Appellate  DItIsIoq,  Second  Department   Mardb  10,  1916.) 

KXTOUTOBS  AND  ADinNisTBATOBe  «=»206(1) — Olaucs  AQAirrsT  BlaiATM— SUP- 
POBT — Outs. 

Where  It  was  the  eatahlldied  custom  among  the  people  of  the  locality 
for  the  adult  children  who  llred  at  home  to  contribute  to  the  fbmlly  sup- 
port all  their  earnings,  receiving  In  return  a  small  allowance  therefrom, 
their  board,  lodgtng,  and  clothing,  in  the  absence  of  eridaice  of  an  ex- 
press or  implied  agreement  between  parties  shown  to  have  recognized  the 
custom,  an  adult  son,  as  executor  of  his  deceased  father's  estate,  could 
not  require  the  repayment  to  him  of  earnings  so  contributed  before  his 
father's  death,  by  a  claim  In  his  account  filed  seven  years  thereafter. 

[Ea.  Note. — ^B\>r  other  cases,  see  Bxecntors  and  Administrators,  Oent. 
DiS.  i  738;  Dec.  Dig:  «s9206a).] 

.Appeal  from  Surrogate's  Court,  Suffolk  County. 
In  the  matter  of  the  judicial  accounting  of  Paul  E.  Zegel,  as  execu- 
tor of  Meindert  Zegel,  deceased.    From  a  decree  of  the  Surrogate's 
Court,  the  contestants,  Maatze  Zegel  and  Tonis  Zegel,  appeal.  Re- 
versed. 

Argued  before  JENKS.  P.  J.,  and  THOMAS,  CARR.  RICH,  and 
PUTNAM,  JJ. 

George  H.  Furman,  of  Patchogue,  for  appellants. 

George  Lupton  Robinson,  of  New  York  City,  for  respondent 

PUTNAM,  J.  Meindert  Zegel,  a  West  Sayville  oysterman,  died  in 
December,  1905,  leaving  a  widow,  Maatje,  and  three  children,  of 
whom  Paul  was  the  youngest.  His  will  named  Paul  as  executor,  and 
gave  his  property  to  his  widow  for  life,  and  then  to  go  equally  to  the 
three  children.  For  four  or  five  years  befwe  his  f  amer^s  death  Paul 
had  lived  at  hcrnie,  working  with  his  father  in  the  oyster  business, 
and  when  engaged  outside,  in  clamming  and  other  employments,  he 
had  paid  his  earnings  to  his  mother,  who  used  them  with  the  house- 
hold funds.  Though  over  21  years  old,  Paul  then  received  only  board, 
clothes,  moderate  spending  money,  with  gifts  of  $5  or  $10  on  Fourth 
of  July  and  $20  or  $25  at  Christmas.  After  the  father's  death,  Paul 
lived  in  the  house  with  his  mother,  to  whom  as  executor  he  paid  the 
income  of  the  estate.  The  mother  made  a  will  in  PaxA's  favor.  In 
1909  Paul  married  and  set  up  housekeeping  in  a  part  of  the  house  oc- 
cupied by  his  mother,  paying  rent  therefor.  The  mother  afterwards 
destroyed  her  will,  and  so  informed  Paul. 

In  filing  liis  account  as  executor  on  December  16,  1912 — seven  years 
after  his  father's  death — Paul  included  a  claim  for  work,  labor,  and 
services  in  his  father's  oyster  business  for  parts  of  the  years  1900- 
1903,  inclusive ;  also  for  the  gross  earnings  in  these  years  from  clam- 
ming and  other  pursuits,  which  he  had  turned  over  to  his  mother  from 
week  to  week.  The  widow,  Maatje  Zegel,  and  Tonis  Z^l,  a  brother, 
filed  objections  to  lliis  account.  In  the  hearings  before  the  surrogate 
there  was  uncontradicted  evidence  of  an  old-wcH'ld  cust(»n,  brought 
over  and  observed  among  the  Hollander  fisherfolk  at  West  SayviTle. 

^BsFor  oUmt  omm  n*  mum  toplo  A  KST-NVUBBR  Id  Ul  K*r-Niiiiib««a  DliMto  *  ladwm 
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It  had  long  been  the  local  usage  that  a  son,  althou^  over  age,  who 
continued  to  live  at  home  wiHi  his  parents,  only  received  his  board 
and  clothes,  with  an  allowance  for  spending  money  and  for  holidays. 

As  there  was  no  evidence  of  any  agreement,  express  or  implied,  to 
pay  Paul  wages  wh^le  he  was  at  home,  the  learned  surrogate  rejected 
that  part  of  his  claim.  He,  however,  allowed  him  $1,834,  being  $1,- 
584  for  the  average  weekly  gross  earnings  paid  to  his  mother,  also  a 
further  sum  of  $250  for  part  proceeds  of  an  oyster  lot,  also  paid  over 
to  her.  The  court  made  a  finding,  to  which  there  was  no  exception, 
that  there  was  no  evidence  that  deceased  had  any  knowledge  of  such 
payments  to  his  wife,  or  Imew  that  she  used  sudi  earnings  for  family 
expenses,  or  had  mingled  them  with  deceased's  other  moneys.  The 
custom  at  West  Sayville  among  the  Dutch  oystermen  as  to  sons  work- 
ing for  their  parents  while  still  members  of  one  household,  with  these 
negative  findings  as  to  any  promise,  knowledge,  or  understanding  by 
Meindert  Zegel  to  repay  these  gross  earnings,  repel  any  presumption 
of  a  promise,  direct  or  implied,  which  would  require  the  estate  to  pay 
back  to  respondent  his  earnings,  after  seven  years,  or  give  him  the 
standing  of  a  creditor  of  the  estate.  Matter  of  Delaney,  27  Misc. 
Rep.  398,  58  N.  Y.  Supp.  924  ;  29  Cyc.  1621. 

The  decree  of  the  Surrogate's  Court  of  Suffolk  County  should  there- 
fore be  reversed,  and  respondent's  claim  in  his  account  against  the 
estate  entirely  disallowed,  with  costs.   All  ccmcur. 


In  re  GREEN,  state  Excise  Coin*r. 
In  re  DI  lORlO. 

(Supreme  Gonrt,  Appellate  DlviBlon,  Slrst  Department.  March  3,  1916.) 

1.  IifToxioATina  IiiQuoBs  ^s>101 — ^Liquor  Tax  CKBTinoATu — ^Abandoniocrt 
—Effect. 

Uqnor  Tax  Law  (ConaoL  Laws,  c  84)  {  8,  snbd.  9,  as  amended  by  Laws 
1910,  c.  and  lAWfl  1911,  c.  2^,  proTldes,  in  part,  that  no  Uqqot  tax 
certificate  shall  be  issued  In  any  borough  nnless  the  ratio  of  population 
to  the  number  of  certificates  issued  eball  be  greater  than  750  to  1,  and 
also  provides  means  by  which  the  right  to  traffic  In  liquors  may  be 
transferred  from  one  location  to  another,  by  fiUug  a  written  notice  of 
abandonment  for  the  traffic  at  one  place  in  faror  of  new  premises,  and 
that  after  the  filing  of  such  notice,  which  Is  thereafter  made  effectual  by 
application  for  a  new  certificate  for  traffic  in  liquors  at  the  new  prem- 
ises, it  shall  be  unlawful  to  traffic  In  liquors  at  the  abandoned  premises, 
'Unless  there  shall  subsequently  be  filed  another  notice  of  abandonment, 
*  *  *  which  notice  shall  describe  sndti  first  abandoned  premises  as 
the  premises  in  wbldi  it  Is  Intended  to  again  carry  on  sueh  traffic  in 
liquors."  A  liquor  tax  certificate  was  Issued  on  September  22,  1914,  to 
defendant  for  237  East  151st  street,  effective  October  1,  1914.  On  Sep- 
tember 30,  1914,  a  person  in  possession  of  the  premises,  holding  a  liquor 
tax  certificate  expiring  September  30,  1914,  filed  a  proper  notice  of  aban- 
donment under  the  law.  In  favor  of  another  location,  at  which  a  saloon 
was  thereafter  conducted.  Held  that  the  Issuance  of  the  certificate  to 
defendant  conferred  no  rights  upon  her,  where  the  ratio  of  population  to 
liquor  certificates  issued  was  less  than  750  to  1. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Gent  DIt  | 
109;  Dec.  Dig.  «s»101.] 
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2.  IlTTOXIOATnfO    IdQQOBS  ^9lOS— LfQUOB    T4Z  OaOIflUn— OlALATKBU 

Attack. 

The  validity  of  the  aaeigimiait  of  a  liquor  tax  certiflcate  and  tlie  zigbt 
of  tbe  assignee  nnder  its  power  of  attorney  could  not  be  attained  ctA- 
laterally,  and  was  therefom  to  be  condiudTe^  inresnmed. 

[Bd.  Note.— I>>r  ottaer  cases,  see  Intoxicating  Uqnom,  Grait  IMg.  H 
lOS-112 ;  Dec.  Dig.  <»108.] 

3.  iNToxiCATTiTa  LiQUORS  fl»61(l)— Lkjttob  Tax  CxETinoATB — ^Notice  or 

Abandonment. 

It  was  the  doty  of  tbe  state  commissioner  of  excise  to  receive  and  file 
a  notice  of  abandonment  good  on  Its  face,  flleid  by  an  assignee  under  pow< 
er  of  attorney,  as  his  duUes  are  mirely  ministerial,  and  he  lias  no  authori- 
ty or  JurlsdlctloQ  to  pass  upcm  the  equitable  or  contract  rights  In  a  cer- 
tiflcate, not  affecting  the  1^1  title. 

[Bd.  Note^By>r  other  cases,  see  Ditoxicatlng  Iiqu<»s,  Cent  Dig.  IS 
e0-e2;  Dec  Dig.  4=»6ia)J 

4.  Estoppel  e=>6Z(S) — Liquoe  Tax  Ckbtificate — Revocation. 

Since  the  commissioner  of  excise  was  obliged  to  Issue  a  liquor  tax 
certiflcate  to  defendant,  and  defendant  knew,  or  should  have  known,  of 
the  existence  of  another  liquor  tax  certiflcate  issued  to  the  person  in 
possession  of  the  premises,  and  that,  if  a  certiflcate  were  issued  to  her. 
It  would  be  rendered  void  by  a  subsequoit  filing  of  a  notice  of  abandtm- 
ment  by  the  occupant  of  the  premises,  the  commissioner  was  not  estopped 
from  suing  to  revoke  her  certificate,  stnce  tbe  mere  Issuance  of  a  certifl- 
cate, which  subsequently  Is  rendered  void  under  the  statute,  works  no 
estoppel. 

[Ed.  Note.— For  other  cases,  see  Itetoppel,  Cent.  Dig.  U  161-168;  Dec 
Dig.  4=s>62<{9.] 

Appeal  from  Special  Term,  New  York  County. 

Petition  by  George  £.  Green,  as  State  Commissioner  of  Excise,  to 
cancel  a  liquor  tax  certificate  isued  to  Cristina  Di  lorio.  From  an 
order  denying  the  motion,  petitioner  appeals.  Reversed. 

Ai^ed  before  CLARKE,  P.  T.,  and  McLAUGHUN,  LAUGH- 
LIN.  SCOTT,  and  PAGE,  JJ. 

Louis  Kii^,  of  Schenectady,  iot  appellant. 

Domenick  A.  Montani,  of  New  York  City,  for  respondent 

McLaughlin,  J.  On  September  30,  1913,  a  liquor  tax  certificate 
was  duly  issued  to  one  John  Tino,  pursuant  to  subdivision  1  of  section 
8  of  the  Liquor  Tax  Law,  authoriziiu^  him  to  traffic  in  liquors  for  the 
year  ending  September  30,  1914,  at  245  Bast  152d  street  in  the  bor- 
ough of  the  Bronx.  On  January  15,  1914,  there  was  filed  with  the 
special  deputy  commissioner  of  excise  for  the  boroughs  of  Manhattan 
and  the  Bronx  an  assignment  of  this  certificate  as  collateral  security 
for  the  payment  of  money  loaned  or  advanced,  and  also  a  power 
of  attorney  executed  by  Tino  to  H.  Koehler  &  Co.  On  the  same  day, 
Tino,  by  H.  Koehler  &  Co.,  his  attorney  in  fact,  filed  a  notice  of  aban- 
donment of  premises  245  East  152d  street  in  favor  of  premises  237 
East  iSlst  street  On  September  30,  1914,  Tino,  by  the  same  attor- 
ns in  fac^  filed  a  notice  of  abandonment  of  premises  237  East  151st 
street  in  favor  of  premises  370  Morris  avenue,  and  on  November 
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25,  1914,  one  Alberto  Faiello  applied  for  and  received  a  liqnor  tax  | 
certificate  authorizing  him  to  traffic  in  liquors  at  the  latter  place  for 
the  excise  year  1914-1915.   Faiello,  from  November  25,  1914,  down  | 
to  the  time  of  the  trial,  engaged  in  the  traffic  of  liquors  at  370  Morris 
avenue  imder  that  certificate.    Prior  to  the  filing  of  the  last  notice  | 
of  abandonment,  and  on  September  8,  1914,  the  respondent  Di  lorio  i 
applied  for  and  on  September  22,  1914,  received  a  liquor  tax  certifi- 
cate for  the  term  commencing  October  1,  1914,  authorizing  her  to 
traffic  in  liquors  at  237  East  151st  street  It  is  this  certificate  that  the 
petitioner  seeks  to  have  canceled.    The  trial  court  denied  the  appli- 
cation to  cancel,  and  the  appeal  is  from  that  order.  | 

[1]  The  statute  applicable  to  the  conceded  or  established  facts  is 
subdivision  9  of  section  8  of  the  Liquor  Tax  Law  (Laws  of  1910, 
c.  494,  as  amended  by  Laws  of  1911,  c.  298).  This  subdivision  of 
the  statute  provides,  among  other  things,  that  no  liquor  tax  certificate 
shall  be  issued  in  any  borough  unless  or  until  the  ratio  of  population 
therein  to  the  number  of  certificates  issued  under  subdivision  1  of 
section  8  shall  be  greater  than  750  to  1.  It  also  provides  means 
by  which  the  right  to  traffic  in  liquors  may  be  transferred  from  one 
locati<Mi  to  another  by  filing  a  written  notice  of  ab^donment  for  the 
traffic  at  one  place  in  favor  of  new  premises  to  which  it  is  intended 
to  transfer  the  same.  It  also  prescribes  that  after  the  filii^  of  a 
notice  of  aband<Himent,  which  is  thereafter  made  effectual  appli- 
cation for  a  new  certificate  for  and  traffic  in  liquors  at  the  new  prem- 
ises, it  shall  be  unlawful  to  traffic  in  liquors  at  abandoned  premises 
"unless  there  shall  subsequently  be  filed  another  notice  of  abandon- 
ment, *  *  *  which  notice  shall  describe  such  first  abandoned 
premises  as  the  premises  in  which  it  is  intended  to  again  cany  on 
such  traffic  in  liquors." 

It  is  conceded  that  at  the  time  the  Di  lorio  certificate  was  issued, 
and  down  to  the  time  of  the  trial,  the  ratio  of  population  in  the  bor- 
ough of  the  Bronx  to  the  number  of  liquor  tax  certificates  issued 
therein  under  subdivision  1  of  section  8  was  less  than  750  to  1,  and 
no  claim  is  made  that  at  any  time  since  September  30,  1914,  a  notice 
of  abandonment  in  favor  of  237  East  151st  street  has  existed.  This 
being  so,  it  necessarily  follows  that  traffic  in  liquors  at  those  premises 
became  unlawful  upon  the  filing  of  the  notice  of  abandonment  on 
September  30,  1914.  The  issuance  of  the  certificate  sought  to  be 
canceled  conferred  no  rights  on  Di  lorio  to  traffic  in  liquors  there,  and 
for  that  reason  the  court  should  have  revoked  and  cancded  the  same. 
Matter  of  Farley,  154  App.  Div.  282,  138  N.  Y.  Supp.  1050.  affuroed 
on  opinion  below  208  N.  Y.  595,  102  N.  E.  1102;  Matter  of  Farley 
(Sup.)  155  N.  Y.  Supp.  1049  (decided  by  this  court  at  the  last  No- 
vember term,  not  yet  officially  reported).  These  authorities,  it  seems 
to  me,  are  directly  in  point,  and  required  the  trial  court  to  grant  the 
petition  and  cancel  the  certificate. 

[2]  The  respondent,  however,  urges  that  H.  Koehler  &  Co.  had  no 
right  to  execute  and  file  the  notice  of  abandonment  on  September  30, 
1914 ;  that  prior  to  that  date  it  had  been  paid  in  full  the  amount  of 
money  advanced  or  loaned  and  for  which  the  certificate  was  assigned 
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as  collateral  security;  hence  the  notice  of  abandonment  filed  by  it 
had  no  l^al  effect.  The  trouble  with  this  contention  is  that  the  validity 
of  the  Tino  assignment  and  the  right  of  Koehler  &  Co.  under  its 
power  of  attorney  cannot  be  attacked  collaterally,  certainly  not  by  Di 
lorio,  who  was  not  a  par^  to  the  same.  That  could  only  be  done  by 
the  parties  to  the  assignment,  or  their  representatives,  or  by  the  judg- 
ment of  a  court  of  ounpetent  jurisdiction  in  an  action  in  which  its 
validity  was  directly  brought  in  issue.  The  power  of  Koehler  &  Co., 
therefore,  as  attorneys  in  fact  for  Tino,  to  execute  and  file  the  notice 
of  abandonment  thereunder,  must,  for  the  purpose  of  this  proceeding, 
be  conclusively  presumed. 

[3]  The  duties  of  the  state  commissioner  of  excise  are  purely  min- 
isterial (People  ex  reL  Hope  v.  Masterman,  209  N.  Y.  182,  102  N. 
K.  553)  and  he  has  no  authority  or  jurisdiction  to  pass  upon  the 
equitable  or  contract  rights  in  reference  to  a  certificate  not  affecting 
the  legal  titie  (People  ex  rel.  Spang  v.  Carey,  167  App.  Div.  949,  152 
N.  Y.  Supp.  569).  In  the  present  case,  therefore,  it  was  the  duty  of 
the  petitioner  to  receive  and  file  the  notice  of  abandonment  and  to 
issue  a  new  certificate  to  Faiello  for  370  Morris  avenue. 

[4]  Nor  is  there  any  merit  in  the  respondent's  contention  that  the 
petitioner  is  estopped  from  seeking  to  revoke  her  certificate.  When  Di 
lorio  made  her  application,  she  was,  cm  the  records  and  facts  as  they 
then  existed,  entitled  to  a  certificate,  and  the  petitioner  had  no  alterna- 
tive but  to  issue  one  to  her.  But  she  then  knew,  or  might  have  known, 
that  by  reason  of  the  filed  assignment  and  power  of  attorney  to 
Koehler  &  Co.,  if  a  certificate  were  issued  to  her,  it  would  be  ren- 
dered void  by  the  subsequent  filing  of  a  notice  of  abandonment  by 
Koehler  &  Co.  of  245  East  152d  street.  When,  therefore,  a  notice 
of  abandonment  of  245  East  152d  street  was  filed  by  Koehler  &  Co., 
and  a  new  certificate  issued  for  370  Morris  avenue,  and  the  new  cer- 
tificate holder,  Faiello,  complied  with  the  reqtiirements  of  the  statute 
by  there  engaging  in  liquor  traffic  thereunder,  the  trafllic  in  liquors 
at  237  East  151st  street  became  illegal,  and  the  petitioner  was  botmd 
to  apply  for  the  revocation  of  the  Di  lorio  certificate. 

The  mere  issuance  of  a  certificate,  which  subsequently  is  rendered 
void  under  the  statute,  works  no  estoj^el,  nor  is  Matter  of  Farley, 
111  N.  E.  66,  upon  which  respondent  redies,  authority  for  such  a 
proposition.  In  that  case  the  right  to  revoke  a  certificate  on  the  ground 
that  answers  to  questions  in  tiie  application  were  false  was  denied,  it 
appearing  that  notice  of  abandonment  had  been  filed,  but  had  become 
null  and  void,  because  not  acted  upon  as  expressly  required  by  the 
statute.  It  also  there  appeared  that  the  certificate  was  issued  after 
the  notice  of  abandonment  had  become  so  null  and  void,  and  after  a 
full  disclosure  of  all  the  facts  and  circumstances  surrounding  the  ap- 
plication had  been  made  to  the  officer  issuing  the  certificate,  who  di- 
rected the  applicant  to  answer  in  the  native  the  question,  "Has  a 
notice  of  abandonment  *  *  *  been  heretofore  filed?"  The  court 
held  that  tmder  such  circumstances  the  state,  through  its  agent,  was 
estopped  from  destroying  the  property  of  the  applicant  on  the  ground 
that  tiie  answer  was  false. 
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If  the  foregoing  views  be  correct,  then  it  follows  that  the  order 
appealed  from  shc^ild  be  reversed,  with  $10  costs  and  disbursement^ 
and  the  application  to  revoke  liquor  tax  certificate  No.  5239  issued  to 
Di  lorio  for  the  year  1914-1915  should  be  granted.  Order  61ed.  All 
ccmcur. 


ANDERSON  r.  ERIE  R.  GO. 
(Snpreme  Court,  Appdlate  DlvlBlon,  Third  X>epartment.    Uardi  8;  191<U 

1.  Gabbiebb  «»307-70abbxaos  or  pAssEnaBBS— LxABiLmBa  »b  Ivjubub— 

Release. 

The  release  of  liability  of  a  carrier  for  Injuries  to  a  passenger  from 
negligence  of  the  carrier's  agents  and  serrants,  In  ocJnslderatloii  of  a 
reduced  rate  of  fare,  Is  valid. 

[Ed.  Note.— For  other  cases,  see  Oarrlers,  Cent  Dig.  SS  1252-1259, 
14»1;  Dec  Dig.  <gs=9307.] 

2.  CaBBIERS  <$=»307 — ^InJTJBIES  to  PaBSENQEB — RSLKABE  OF  Ii£ABILIT7— TaLID- 

HT. 

Even  If  a  release  by  a  passenger,  in  conslderatltm  of  reduced  tare,  of 
liability  of  a  railroad  company,  be  Invalid  aB  to  negligence  of  tin  cun- 
pany  Itself  or  Its  directors,  as  dlstlngnlahed  from  the  nctflgence  ol 
other  agents  or  servants,  negligence  in  permitting  a  defective  rail  to  be 
Qsed,  unknown  to  the  company,  Is  that  of  the  agents  and  aerrants,  aB  to 
which  the  release  Is  valid. 

[Ed.  Note.— For  other  cases,,  see  Garrien^  Gait  Dig.  H  ISSZ-lSSi, 
14&1;  Dec.  Dig.  <^307.] 

Appeal  from  Trial  Term,  Tioga  County. 

Action  by  Julia  M.  Anderson,  as  administratrix  of  the  estate  of 
James  A.  Anderson,  against  the  Erie  Railroad  Company.  From  a 
judgment  for  plaintiff,  and  an  order  denying  its  motion  for  a  new 
trial,  defendant  appeals.  Reversed,  and  new  trial  granted. 

Argued  before  KELLOGG,  P.  T.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

Stanchfield,  Lovell,  Falck  &  Sayles,  of-  Elmira  (Halsey  Sayles,  of 
Blmira,  of  counsel),  for  appellant. 

■  Lynch  &  Clifford,  of  Owego  (F.  W.  Clifford,  of  Ow^,  of  coao- 
sel),  for  respondent 

LYON,  J.  The  question  involved  npon  this  appeal  is  whether  tiie 
release  from  liability  for  negligence,  given  by  plaintiff*s  intestate  to 
the  defendant  in  consideration  of  a  reduced  rate  of  fare,  bars  tiie 
plaintiff's  right  of  recovery.  Plaintiff's  intestate  was  a  clergymafl. 
At  the  time  of  his  death  in  November,  1913,  he  was  traveling  from 
Elmira  to  Le  Roy  upon  a  clerical  ticlcet  for  which  he  had  paid  $1.20. 
The  regular  fare  between  the  two  places  was  $2.35.  Upon  the  bade 
of  the  ticket,  which  plaintiff's  intestate  purchased  at  Elmira,  was  die 
following : 

"Conditions. 

"In  conalderalloQ  of  this  ticket  b^g  sold  at  a  reduced  rate,  a  penm 
accepting  and  using  it  oEpresdy  agrees  to  and  does  thereby  assnme  all  rlA  of 
acddenta  and  damage  to  person  or  property,  whether  caused  by  negUgmce 
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of  the  ccHnpaay,  or  tbat  of  Ita  agents  or  employes  or  otberwlse.  AnA  aa  a 
coudltloa  precedent  to  tbe  Issuing  aad.  use  thereof,  each  person  represents 
that  he  or  she  is  legally  entitled  to  use  sach  reduced  rate  ticket  under  all 
laws  gOTemlng  the  same,  and  agrees  tbat  be  or  she  will  not  use  this  ticket 
In  violation  d  any  law. 

"This  ticket  is  not  tranafeEalil& 
"11/10/13.  [Slgnatnrej  James  A.  Anderson." 

Upon  the  bade  of  the  clerical  order  issued  by  the  defendant,  which 
by  the  terms  of  the  ticket  plaintiff's  intestate  was  required  to  present 
as  evidence  of  his  right  to  travel  at  the  reduced  rate  of  fare  at  which 
the  ticket  was  sold,  was  the  following : 

■'Conditions. 

"(1)  This  order  la  not  transferable  and  can  be  revoked  at  any  time.  Dupli- 
cate will  not  be  Issued.   •   •  • 

"(4)  This  (Oder  must  be  shown  to  conductora  in  omnectloii  with  the  tldEet 
Issued  therem. 

"(S)  I  accept  this  order  agre^g  to  be  governed  by  Its  conditions  and  by 
those  of  the  clerical  tl<^et  issued  to  me  and  atxompanying  It. 

"James  A.  Anderson." 

rhe  name  of  plaintiff's  intestate  upon  the  back  of  the  ticket,  as  well 
as  upon  the  back  of  the  order  was  conceded  to  be  in  his  handwriting. 
No  claim  was  made  by  the  plaintiff  upon  the  trial  that  her  intestate 
did  not  fully  comprehend  the  conditions  to  which  he  had  affixed  his 
signature.  Being  a  man  of  education,  it  is  to  be  presumed,  in  the  ab- 
sence of  all  evidence  upon  the  subject  and  of  any  claim  to  the  con- 
trary, that  he  knew  and  consented  to  such  conditions. 

Within  a  short  distance  of  Le  Roy  the  train  was  derailed  and  plain- 
tiffs intestate  killed.  The  refusal  of  the  court  to  dismiss  the  com- 
plaint, upon  the  ground  that  the  plaintiff's  intestate  was  being  carried 
1^  the  defendant  under  a  contract  which  exempted  it  frcun  liability, 
and  the  exception  taken  to  such  refusal,  furnish  the  basis  of  the  ap- 
peal from  the  judgment  entered  upon  the  verdict  in  favor  of  the  plain- 
tiff, and  from  the  order  denying  the  motion  of  defendant  for  a  new 
trial.  It  is  not  claimed  that  the  derailment  was  caused  by  any  affirma- 
tive act  of  wrongdcang  uprai  the  part  of  the  defendant,  or  of  any  of 
its  agents  or  servants,  Ccoicededly  it  resulted  fnxn  the  breaking  of 
a  defective  rail  over  whidi  the  locomotive  had  passed  in  safety.  The 
basis  of  plaintiff's  claim  of  right  to  recovery  may  be  embraced  in  two 
propositions — that  the  release  was  void  as  against  public  policy,  and 
that  the  negligence  causing  the  accident  was  that  of  the  defendant  it- 
self, and  not  of  its  servants. 

[  1  ]  As  to  the  validity  of  the  release :  It  must  be  regarded  as  estab- 
lished in  this  state,  although  at  variance  with  the  holdings  of  very 
many  other  states,  that  a  release  given  by  a  passenger  traveling  gratu- 
itously or  at  A  reduced  rate  of  fare  is  valid.  While  in  the  early  case 
of  Gould  v.  Hill,  2  Hill,  623,  it  was  held  that  common  carriers  could 
not  limit  their  liability,  or  evade  the  consequences  of  a  breach  of  their 
legal  duties  as  such  by  an  express  agreement,  or  by  special  acceptance 
of  goods  to  be  transported,  this  doctrine  was  soon  overruled,  since 
which  time  the  decisions  of  our  courts  have  been  uniform  in  sustain- 
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ing  the  efFectiveness  of  such  releases,  as  will  be  SMfn  by  the  following 
references  to  decisions  of  our  courts; 

In  the  case  of  Dorr  v.  Steam  Navigation  Co.,  11  N.  Y.  485,  62 
Am.  Dec.  125,  which  related  to  the  higher  responsibility  under  the 
common  law  for  the  transportation  of  property,  it  was  held  that  there 
was  no  controlling  consideration  of  public  policy  ^fainst  permitting 
the  giving  by  a  consignee  to  a  common  carrier  of  property  of  a  re- 
lease limiting  liability,  and  hence  that  such  release  was  v  afid. 

In  the  case  of  Perkins,  Adm'x,  v.  New  York  Central  Railroad  Com- 
pany, 24  N.  Y.  196,  203,  82  Am.  Dec.  281,  it  was  held  that  in  respect 
of  a  gratuitous  passenger  the  carrier  might  contract  for  exemption 
from  liability  for  any  degree  of  negligence  of  its  servants  other  than 
that  of  the  board  of  directOTs  or  managers  who  represent  the  corpo- 
ration itself  for  all  general  purposes,  but  could  not  by  contract  ex- 
empt itself  from  liability  to  a  passenger  for  damage  resulting  from 
its  own  willful  misconduct  or  recklessness.  In  this  case  the  plaintiff's 
intestate  was  killed  in  consequence  of  the  breaking  down  of  a  bridge, 
and  the  plaintiff  gave  evidence  tending  to  prove  that  the  bridge  was 
built  of  unsuitable  materials  and  that  some  of  the  timbers  were  rotten. 
The  court  said : 

"Parties,  in  making  a  contract,  must  be  held  to  contemplate  all  the  ordi- 
nary and  possible  Incidents,  accidents,  or  contingencies  which  may  attend  its 
execution ;  and  such  accidents  and  contingencies  must  be  deemed  within  the 
purview  of  the  contract,  not  as  accideats  expected,  but  as  accidents  possible." 

In  the  case  of  Smith,  Adm'r,  v.  New  York  Central  Railroad  Com- 
pany, 24  N.  Y.  222,  it  was  held  that  as  to  a  person  who  must  be  re- 
garded as  a  paying  passenger,  and  who  was  injured  by  the  gross  negli- 
gence of  an  agent  of  the  carrier  in  using  an  unfit  and  dangerous  car, 
a  provision  to  the  effect  that  persons  riding  free  did  so  at  their  own 
ri^  of  personal  injury,  from  whatever  cause,  was  void  as  against 
public  policy. 

In  the  case  of  Bissell  v.  New  York  Central  Railroad  Company,  25 
N.  Y.  442,  82  Am.  Dec.  369,  a  leading  case,  it  was  held  that  a  common 
carrier,  in  consideration  of  an  abatement  in  whole  or  in  part  of  his 
legal  fare,  may  lawfully  contract  with  a  passenger  that  the  latter  will 
take  upon  himself  the  risk  of  damage  from  the  negligence  of  agents 
and  servants,  for  which  the  carrier  would  otherwise  be  liable;,  that 
public  poliCT  is  satisfied  by  holding  a  railroad  corporation  bound  to 
take  the  risk  when  the  passenger  chooses  to  pay  the  fare  established 
by  the  Legislature ;  and  that,  if  a  passenger  voluntarily  and  for  any 
valuable  consideration  waives  the  right  to  indemnity,  the  contract  is 
binding. 

In  tiie  case  of  Poucher  v.  New  York  Central  Railroad  Company, 
49  N.  Y.  263,  10  Am.  Rep.  364,  it  was  held  that  the  defendant,  who 
had  issued  to  the  plaintiff  a  drover's  pass  in  consideration  of  his 
agreement  to  "take  all  the  risks  of  personal  injury  from  whatever 
cause,  whether  of  negligence  of  defendants,  its  agents,  or  othmirise." 
was  exempt  from  all  liability  by  reason  of  plaintiff  having  been  injured 
by  a  stick  of  wood  negligently  thrown  from  the  tender  of  the  engine 
as  he  was  passing  it;  his  stodc  already  having  been  loaded. 
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The  opinion  in  the  case  of  Baltimore  &  Ohio  S.  W.  Rv.  Co.  v. 
Voigt,  176  U.  S.  498,  518,  20  Sup.  Ct.  385,  392  (44  L.  'Ed.  560) 
comments  upon  the  cases  of  Bissell  v.  New  York  Central  Railroad, 
supra,  and  Foucher  v.  Same,  supra,  as  holding  that : 

"No  role  of  public  poller  forbids  contractual  exemption  from  llablUty,  be- 
caase  the  public  Is  amply  protected  by  the  right  of  every  one  to  decline  any 
special  contract,  on  paying  the  regular  fare  prescribed  by  law ;  that  la,  the 
highest  amount  which  the  law  allows  the  company  to  charge." 

It  was  said  in  Northern  Pacific  Railway  Co.  v.  Adams,  192  U.  S. 
440,  24  Sup.  Ct.  408,  48  h.  Ed.  513,  that  if  a  passenger  is  injured  or 
killed  while  riding  on  a  pass  gratuitously  given,  which  he  has  accepted 
with  knowledge  of  the  conditions  therein,  the  company  is  not  liable 
therefor,  either  to  him  or  to  his  heirs,  in  the  absence  of  willful  oi 
wanton  negligence ;  that  a  railroad  ccmipany  is  not  under  two  meas- 
ures of  liability,  one  to'the  passengers  and  the  other  to  his  heirs.  The 
latter  claim  under  him,  and  can  recover  only  in  case  he  could  have 
recovered,  had  he  been  injured  only,  and  not  killed.  These  last  two 
cases  are  cited  and  approved  in  Santa  Fe  Railway  Co.  v.  Grant  Bros., 
228  U.  S.  177,  185,  33  Sup.  Ct.  474,  57  L.  Ed.  787. 

In  the  case  of  Seybolt  v.  New  York,  Lake  Erie  &  Western  R.  R. 
Co.,  95  N.  Y.  562,  573  (47  Am.  Rep.  75)  it  was  said: 

"It  cannot  now  be  disputed  that  an  individual  transported  over  the  route 
of  a  carrier  of  passengers  may  debar  himself,  by  a  contract  founded  upon  a 
anffldent  consideration,  from  any  claim  to  damages  for  Injuries  to  hl&  per- 
son or  property  occasioned  by  the  negligence  of  such  corporation  dnrlng  the 
course  of  tranaportation." 

In  the  case  of  Ulrich  v.  New  York  Central  &  Hudson  River  R.  R., 
lOS  N.  Y.  80,  15  N.  E.  60,  2  Am.  iSl  Rep.  369,  it  was  held  that  the 
rights  and  liabilities  of  the  parties  must  be  governed  the  provi- 
sions of  the  indorsement  of  the  pass  by  which  the  plaintiff  assumed 
all  risk  of  accident  and  agreed  that  the  defendant  should  not  be  lia- 
ble under  any  circumstances,  whether  by  negligence  of  their  agents 
or  otherwise,  for  any  injury  to  his  person  or  property. 

In  the  case  of  Kenney  v.  N.  Y.  C  &  H.  R.  R.  Co.,  125  N,  Y.  422, 
425,  26  N.  E.  626,  627,  it  was  said: 

"The  mle  la  firmly  established  In  this  state  that  a  common  carrier  may 
contract  for  immunity  from  Its  negligence,  or  that  of  Its  agents,  bat  that,  to 
accomplish  that  object,  the  contract  must  be  so  expressed,  and  it  must  not 
be  left  to  a  preaomptton  troax  the  language.** 

A  recovery  in  this  case  by  the  plaintiff  was  affirmed  upon  the  ground 
that  at  the  time  of  the  injury  he  was  traveling  upon  defendant's  road 
as  an  employe  of  the  National  Express  Company,  and  hence  should 
be  regarded  a  passenger  paying  full  fare. 

In  the  case  of  Hodge,  Adra'r,  v.  Rutland  lUilroad  Co.,  112  App. 
Div.  142,  97  N.  Y.  Supp.  1107,  amended  115  App.  Div.  881,  100  N. 
Y.  Supp.  764,  affirmed  194  N.  Y.  570,  88  N.  E.  1121,  it  was  held 
that  plaintiff's  intestate,  a  shipper  of  freight,  having,  in  considera- 
tion of  a  free  passage,  signed  a  contract  relieving  the  defendant  from 
liability  for  personal  injury  sustained  by  him,  whether  caused  by 
the  negligence  of  the  defendant  or  any  of  its  employes,  or  otherwise. 
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cotdd  not  recover,  althougb  the  death  of  her  intestate  was  caused  by 
the  negligence  of  the  defendant.  Plaintiff's  intestate  was  killed  in  a 
rear-end  collision  of  two  of  defendant's  trains. 

In  the  case  of  Gill  v.  Erie  Railroad  C<nnpany,  151  App.  Div.  131, 
135,  135  N.  Y.  Supp.  355,  358,  it  was  held: 

"If  the  plaintiff  was  a  passenger  riding  gratuitously  on  tbls  pass,  he  cannot 
recover,  for  It  Is  well  settled  that  a  railroad  company  may,  by  express  con- 
tract,- relieve  Itself  from  liability  for  the  n^Ugence  <tf  its  servants  to  one  who 
rides  on  a  free  ticket  containing  each  an  exemptton." 

In  the  case  of  Fish  v.  D.,  L.  &  W.  R.  R.  Co.,  211  N.  Y.  374.  382. 
105  N.  E.  661,  it  was  said  that  a  contract  which  provided  that  the 
plaintiff,  who  was  to  be  carried  without  charge  other  than  the  sum 
paid  for  the  transportation  of  live  stock,  and  which  the  plaintiff 
agreed  to  indemnify  and  save  harmless  such  ca,mer  from  all  liabilities 
by  reason  of  personal  injury  sustained  by  him,  "whether  the  same  be 
caused  by  the  negligence  of  said  carrier  or  any  connecting  carrier, 
or  any  of  its  or  their  employes,  or  otherwise,"  was  valid  in  this  state, 

However,  plaintiff's  counsel  seeks  to  draw  a  distinction  between 
the  effect  of  a  release  indorsed  Upon  a  free  pass  and  a  release  indorsed 
upon  a  reduced  fare  ticket.  But  in  his  opinion  in  tlie  Bissell  Case,  25 
N.  Y.  442,  448,  82  Am.  Dec.  369,  Judge  Selden  said: 

"So  &r  as  the  pnUlc  are  concerned,  the  question  of  reward  la  one  of  Is- 
dUference ;  and  bo  far  as  the  parties  are  oonoerned.  If  they  are  allowed  to 
make  the  ccntract  at  all,  they  are  the  judges  of  the  amonnt  of  consideration 
which  will  compensate  them  for  assuming  the  risk,  whether  the  whole  ftn, 
or  half,  or  an  eighth,  or  any  other  proportion,  or  other  consideratton." 

It  is  not  necessary  to  the  validity  and  effectiveness  of  the  contract 
of  release  that  the  passenger  be  carried  free  of  all  charge,  but  it  is 
sufficient  that  a  valid  reduction  of  fare  satisfactory  to  the  passenger 
be  agreed  upon. 

[2]  As  to  the  second  proposition  of  plaintiff,  that  the  negligence 
causing  the  accident  was  that  of  the  defendant  itself,  and  not  that  of 
its  servants,  and  that  a  release  exempting  a  carrier  from  liability  for 
its  own  negligence  is  void,  it  is  to  be  observed  that  the  New  York 
cases  above  cited  have  established  the  proposition  that  a  carrier  my 
contract  against  its  own  negligent  acts,  other  than  its  willful  and  wan- 
ton misconduct.  However,  it  was  said  in  the  case  of  Perkins  v.  New 
York  Central  Railroad  Co.,  supra: 

"But  a  distinction  is  no  doubt  to  be  made  between  the  directors  or  manag- 
ing officers  of  a  corporation  and  Its  subordinate  agents.  As  the  former 
eierelse  all  Oie  powers  of  the  corporation,  and  are  Its  only  direct  medltun  Qt 
commnni cation  with  outside  parties,  they  must,  in  respect  to  all  its  extenial 
relations,  be  considered  as  Identical  with  the  corporation  itself.  No  con- 
tract, therefore,  can  exempt  a  railroad  company  from  liability  for  tbe  wlll- 
fnl  or  wantcm  misconduct  or  giosB  recklessness  of  Its  directors;  bnt  the  nile 
extends  to  no  other  officer  or  agent  of  the  company," 

That  any  negligence  resulting  in  the  accident  was  that  of  the  serv- 
ants of  the  company  will  be  seen  from  a  brief  review  of  the  evidence. 
The  rail  which  broke  was  a  standard  50-pound  rail,  rolled  in  1893.  It 
had  apparently  been  used  on  the  Erie  main  line ;  but,  heavier  trains  har- 
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ing  required  heavier  rails,  the  rail  in  question  was  in  1907  transferred 
to  the  Attica  single  trade  division,  upon  which  the  traffic  was  much 
lighter,  and  for  use  upon  which  the  undisputed  evidence  is  that  the 
rail  was  of  sufficient  weight  It,  however,  proved  to  be  what  is  known 
as  a  "piped"  rail ;  a  condition  resulting  from  a  bubble  of  gas  or  air 
imbedded  in  the  ingot  being  rolled,  or  stretched  into  the  rail,  prevent- 
ing the  sides  of  £e  met^,  when  pressed  together,  frcmn  adhering. 
The  "pipe"  fissure  or  crack,  which  was  about  5  or  6  feet  long,  ran 
lengthwise  of  the  rail,  and  doubtless  underneath,  but  very  close  to  the 
surface  of,  the  head,  and  did  not  extend  quite  to  the  end  of  the  rail, 
where  its  existence  could  have  been  readily  detected.  The  sides  of 
the  pipe  or  crack  were  rusty,  indicating  that  it  was  old.  It  was  a  dis- 
puted question  of  fact  whether  any  reasonable  inspection  made  prior 
to  the  accident  would  have  shown  the  insufficiency  of  the  rail.  Pol- 
lowing  the  breaking  of  the  rail,  there  was  also  a  crack  discovered  some 
30  inches  in.  length  on  the  outside  of  the  rail  upon  the  underside  of 
the  head  of  the  rail,  at  or  very  near  the  angle  formed  by  the  head  and 
the  web,  the  sides  of  which  crack  were  rusty.  It  was  claimed  by  the 
plaintiff  that  a  narrow  black  streak  5  or  6  feet  long  along  the  top  of  the 
rail,  being  merely  a  discoloration  of  the  surface  of  the  metal,  showed  a 
depression  in  the  rail,  ior  the  reason  that  this  space  was  not  polished 
by  the  wheels  passix^f  over  the  rail,  and  indicated  that  the  rail  was 
piped  and  defective  at  that  place.  The  rail  had  been  in  use  upcm  the 
Attica  division  for  six  years  at  the  time  of  the  accident,  and  so  far  as 
appears  from  the  evidence  its  defectiveness  was  not  known  or  sus- 
pected up  to  that  time. 

The  expert  called  by  the  plaintiff,  who  examined  the  broken  rail 
the  day  following  the  accident,  testified  that  it  was  impossible  to  de- 
termine whether  or  not  any  crack  showed  on  die  top  of  the  rail  be- 
fore the  accident,  and  that,  if  the  "pipe"  were  visible  at  the  surface 
at  the  time  the  rail  was  made,  the  railroad  company  inspectors  at  the 
mill  would  have  thrown  it  out,  but  that,  if  not  visible,  there  was  no 
way  of  telling  it  until  after  wear  showed  some  indications  of  its  ex- 
istence. The  witness  called  by  the  plaintiff,  who  relaid  the  rails  in 
1907,  testified  that  some  of  the  rails  were  flattened  a  very  little  as  the 
result  of  previous  traffic;  that  some  of  them  were  thrown  out;  that 
he  laid  what  he  could  of  them,  changing  sides,  so  that  the  side  which 
had  been  the  inside  became  the  outside  when  relaid,  which  was  the 
customary  way  of  relaying  rails ;  that  he  did  not  relay  any  rails  which 
to  his  knowledge  were  not  good;  that  any  defect  in  the  rail  which  did 
not  show  in  the  six  years  of  use  on  the  Attica  branch  could  not  have 
been  discovered  by  him  when  the  rail  was  put  in ;  that  he  could  not 
identify  the  rail  which  caused  the  accident  as  one  which  he  laid  in 
1907,  as  there  might  have  been  several  rails  in  that  place  since  that 
time,  and  that  as  rails  proved  defective  he  took  them  out.  The  track 
was  ballasted. with  gravel,  the  roadbed  reasonably  well  drained,  and 
the  ties  in  reasonably  good  ccmdition.  No  evidence  was  offered  by 
either  party  as  to  any  inspection  of  the  track,  otherwise  than  as  may 
be  gathered  from  the  foregoing  testimony  that  as  rails  proved  de- 
fective they  were  taken  out.  There  is  no  evidence  indicating  that  any 
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person  connected  with  the  defendant  company,  officer  or  servant,  knew 
or  suspected  that  this  rail  was  defective,  nor  any  evidence  that  any 
other  rail  had  ever  broken,  or  accident  happened,  upon  that  division. 

Plainly  any  negligence  causing  the  accident  was  that  of  the  servants 
of  the  defendant  who  rdaid  the  rails  and  had  chaj^  of  repairing  the 
track.  Hence,  even  under  the  contention  of  plaintiff's  counsel,  the  in- 
jury suffered  by  plaintiff's  intestate,  causing  his  death,  was  covered 
by  the  release.  Nor  can  it  be  said  that  such  conclusion  is  unjust. 
The  decedent  had  absolute  freedom  of  choice  as  to  what  contract  he 
should  make,  and  it  was  not  a  matter  of  public  concern  which  ticket 
he  purchased.  He  had  the  right  to  require  the  defendant  to  furnish 
him  a  full-fare  ticket,  and  to  itself  take  the  risk  of  his  being  injured 
during  his  journey,  or  he  had  the  right  to  accept  the  offer  of  the  de- 
fendant and  himself  assume  the  ri^  of  injury,  relievit^  the  com- 
pany therefrom.  He  freely  and  vcrfuntarily  chose  the  latter,  and,  in 
view  of  the  very  small  percentage  of  passengers  injured  in  railroad 
travel,  the  nearly  50  per  cent,  deduction  of  fare  made  by  the  defend- 
ant upon  clerical  tickets  might  naturally  be  considered  favorably  by 
plaintiff's  intestate.  The  contracts  printed  upon  the  back  of  the  ticket 
and  of  the  order  were  plain  and  simple,  and  in  no  way  ambiguous. 
The  breakii^  of  a  rail  has  lor^  been  recognized  as  one  of  the  more 
frequent  causes  of  railway  accidents,  and  may  well  be  a>nsidered  to 
have  been  one  of  the  risks  intended  to  be  assumed  by  the  traveler, 
when  by  executing  the  contract  he  assumed  "all  risk  of  accidents  and 
damage  to  perscm  or  property,  whether  caused  by  n^Ugence  of  the 
company,  or  that  of  its  agents  or  employes  or  otherwise."  Had  the 
defendant  known  of  the  defective  condition  of  this  rail,  and  omitted 
to  immediately  replace  it,  or  to  disclose  its  condition  to  plaintiff's  in- 
testate at  the  time  he  purchased  the  ticket,  a  very  different  question 
would  be  presented.  The  contract,  having  been  freely  and  understand- 
ii^W  entered  into,  cannot  now  be  disr^arded. 

The  judgment  and  order  appealed  fnxn  must  therefore  be  reversed, 
and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the  event.  All 
concur. 


(Supreme  Conrt,  Appellate  Division,  Third  Department.    Marcb  %  1016.) 

1.  Sales  ^=>428 — Action  by  Sklleb — Defense. 

That  the  seller  of  goods  in  one  transaction  broke  its  warranty  of  quail, 
ty  was  no  defense  to  its  suit  for  the  agreed  price  of  goods  sold  sobse- 
quently,  as  Its  failure  to  deliver  the  goods,  the  price  of  whidi  was  sued 
for,  or  its  breach  of  war^ty  as  to  such  goods,  would  faave  been. 

[Ed.  Note.— B\)r  other  cases,  see  Sales,  Gent  Dig.  H  1214-1223;  Dec. 
Dig.  «»42a] 

2.  PLEiDiNG  *=»370— Raising  Issue — Dbnialb. 

The  Issue  presented  by  the  complaint  Is  raised  by  the  denials  of  the 
answer,  not  by  the  affirmative  matter. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  fl  1210;  Dec. 
Dig.  «=»370.]   
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S.  Sales  «e»271— Impuxd  Wabbautt— Statotb. 

By  direct  provision  of  Personal  Property  Law  (ConsoL  Laws,  c  41)  f 
07,  as  added  by  Laws  c.  671,  a  dealer  In  goods  sold  by  sample 

Impliedly  warrants  that  they  are  free  from  any  defect,  rendering  them 
UDmerclUint^Ui^  wblch  would  not  be  apparent  on  reasonable  examlnatloa 
of  tiieeamiOe. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  U  06»-97l;  Dec. 
Dig.  ^271.] 

4.  Sales  «=a28S— Wabkakit— AccBPrAircB— Coiocon  Law. 

At  common  law  an  express  warranty  aorrives  acc^tance,  but  an  Im- 
plled  warranty  does  not. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent  Dig.  U  817-828:  Dec. 
Dig.  «=o288.] 

5.  Sales  «C9288— WaMautt— AcoitPTAWOB— Statut*. 

By  direct  provision  of  Personal  Property  Law  (Consol  Laws,  c  41)  | 
180,  as  added  by  Laws  1911,  c.  871,  In  the  absence  of  agreement,  accept- 
ance of  the  goods  by  the  buyer  does  not  dlsciharge  the  seller  from  liability 
ft>r  breach  of  warranty,  provided  the  buyer,  after  acceptance,  notifies  the 
seller  of  the  breach  within  a  reasonable  time  after  he  learns  or  should 
learn  of  It. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  fifi  817-823;  Dec 
Dig.  «=>288,1 

6l  Sales  4=»485(4) — RBMxniES  or  Buteb— Pleadino  Bbeach  or  Wakbantt— 
Statutk. 

The  buyer  of  goods,  who  accepted  delivery,  defending  the  seller's  suit 
for  the  agreed  price  on  account  of  a  breach  of  warranty,  must  plead  t*w 
condition  precedent  to  sacHi  warranty's  surviving  acceptance  establlahed 
by  Personal  Property  Law,  S  190^  that  he  notified  the  seller  of  the  breaiih 
after  acc4>tance  within  a  teosonable  time  of  learning  thereof. 

[Ed.  Notfc— For  other  cases,  see  Sales,  Cent  Dig.  Si  1244.  1246;  Dec 
Dig.  ^»436(4).] 

Appeal  frcrni  Special  Term,  Broome  County. 

Action  by  the  Regina  Company  against  the  Gately  Furniture  Com- 
pany. From  a  judgment  (154  N.  Y.  Supp.  888)  sustaining  plaintiff's 
demurrer  to  the  alleged  defense  and  counterclaim,  defendant  appeals. 
Judgment  affirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE.  JJ. 

Charles  C.  Annabel,  of  Waverly  (James  O.  Sebring,  of  Coming,  on 
the  brief),  for  appellant. 
T.  B.  &  L-  M.  Merchant,  of  Binghamton,  for  respondent 

WOODWARD,  J.  The  complaint  alleges  ihe  incorporation  of 
the  plaintiff  and  defendant,  and  then  sets  forth  that  the  defendant 
ordered  from  the  plaintiff,  on  several  dates,  vacuum  cleaners  of  dif- 
ferent types,  and  that  the  said  cleaners  were  shipped  to  the  defendant,, 
and  were  of  certain  agreed  values ;  that  these  cleaners  were  received 
by  the  defendant,  and  that  the  latter  agreed  to  pay  for  the  same,  but 
that  no  such  payments  had  been  made ;  and  that  the  defendant  was 
indebted  for  the  aggregate  of  these  shipments,  amounting  to  $162.75. 
The  answer  admits  the  formal  averments,  and  then,  "further  an- 
swering plaintiff's  amended  ccmiplaint,  denies  each  and  every  allega- 
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tion  contained  therein,  except  as  hereinafter  admitted,  qualified,  or 
denied/'  and  then,  without  making  any  admissions,  qualifications,  or 
denials,  the  defendant : 

"Farther  answering  plalntilTB  complaint  and  for  a  defense  thereto,  allegea 
on  InformatloD  and  belief"  that  "heretofore  defendant  had  entered  Into  aa 
agreement  with  the  plalntUf,  wherein  and  whereby  the  plaintiff  did  agree  to 
sell  and  deliver  to  defendant  certain  goods,  wares,  and  merchandise  at  the 
agreed  price  of  $162.75,  and  which  goods  tho  plaintiff  warranted  and  repre- 
sented to  be  of  good  and  merchantable  quality  tree  from  defects;  that  In 
pursuance  of  said  agreanent  plalntlfl  did  deliver  certain  goods,  wares,  and 
mendiandlBe  to  defendant,  tmt  Hiat  the  certain  goods,  wares,  and  merdiaa- 
dlse  80  delivered  were  not  as  represented  In  said  original  agreement,  and 
were  not  of  a  good  and  merchantable  qoallty,  and  free  and  clear  from  detects, 
but,  on  the  contrary,  were  of  an  Inferior  quality,  and  not  the  same  as  pierlow 
goods  which  had  been  sold  and  delivered  to  the  said  defendant  heretofore  by 
said  plaintiff,  and  aa  plaintlfC  represented  them  to  be ;  that  said  goods  were 
not  delivered  at  the  time  agreed  upon  and  in  accordance  wltli  tlie  terms  of 
the  said  original  agreeoient,  which  is  referred  to  in  the  idalntUTs  complaint" 

[1,2]  The  plaintiff  demurred  to  this  alleged  defense,  oa  the  ground 
that  it  is  insufficient  in  law  upon  the  face  thereof ;  and  we  think  it 
must  be  conceded  that  the  matter  pleaded  as  an  sifiimaatiTe  defense 
is  not  such  to  the  cause  of  action  set  forth  in  the  complainL  The 
fact  that  the  defendant  may  have  had  s<»ne  other  transactirai  with  die 
plaintifiF,  in  which  the  plaintiflf  failed  to  perform,  is  of  no  consequence. 
The  question  is  whether  the  plaintiff  sold  and  delivered  certain  sped- 
fied  goods  to  the  defendant,  which  the  latter  has  received  and  re- 
tained and  reftises  to  pay  for.  This  is  the  issue  presented  by  the 
denials  of  the  answer,  and  the  new  matter  does  not  in  any  sense  show 
that  plaintiff  is  not  entitled  to  recover  upon  the  cause  of  action  set 
forth  in  the  complaint.  It  is  not  alleged  that  there  was  any  failure  to 
deliver  the  goods  set  out  in  the  complaint,  or  that  there  was  any  war- 
ranty as  to  such  goods  which  had  not  been  fulfilled,  and  in  the  absence 
of  such  auctions  no  defense  is  presented.  It  is  the  purpose  of 
pleadings  to  indicate  the  issues  to  be  tried,  and  the  all<^ed  affirmative 
defense  herein  presented  does  not  present  such  an  issue,  and,  if  it  were 
established,  it  would  not  defeat  this  action.  The  issue  presented  is 
raised  by  the  denials,  not  by  the  affirmative  matter,  and  the  court  prop- 
erly sustained  the  demurrer  as  to  this  feature  of  the  answer. 

The  defendant  then  attempts  to  set  a  counterclaim  by  all^i^ 
the  incorporation  of  the  defendant  and  plaintiff  and  that : 

"Heretofore  and  at  divers  times  between  the  7th  day  of  Blay  and  the  let 
day  of  October,  1014,  the  plaintiff  herein  entered  into  an  agreement  to  and 
with  the  aforesaid  defendant,  wherein  and  whereby  the  plaintiff  did  agree  to 
sell  and  deliver  to  the  defendant  at  its  various  places  of  business  and  at 
its  store  In  Elmlra,  Chemung  county,  N.  Y.,  and  at  Bio^uimton,  Biooiiie 
county,  N.  T.,  various  vacuum  sweepers  of  the  value  and  agreed  price  of 
1162.75,  to  which  the  defendant  agreed ;  that  said  plaintiff  at  said  time  did 
mtrrant  and  represent  the  said  goods  so  sold  to  be  of  good  merdiantable 
qaalit7,  and  free  from  all  defects,  whidi  goods  were  sold  by  tlie  lAahitlff  to 
defendant  by  sample  and  from  representations  made  by  the  plaintiff  to  de- 
fendant ;  that  the  said  goods  consisted  of  sweepers,  ete^,  which  were  not  u 
warranted  and  represented,  and  not  free  from  defects,  and  were  not  of  the 
same  quality  and  condition  and  style  as  other  sweepers  previously  sold  bj 
the  plaintiff  to  defendant,  whidi  the  said  plaintiff  represented  to  be  of  tk 
same  Idnd,  condition,  aud  quality ;  that  the  said  goods  were  not  dellnnd 
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within  a  reftsonable  length  of  time,  In  sccordance  wlOi  flie  original  agree- 
ment made  between  plaintiff  and  defendant;"  and  that  "by  reason  of  the 
failure  of  the  plaintiff  to  deliver  the  goods  promptly  as  agreed  npon  as 
aforesaid,  by  reason  of  the  inferior  qnallty,  which  condition  could  not  be 
disclosed  by  reascmable  Inapeotlon,  and  by  reason  of  default  and  negligence  of 
the  plaintiff  to  sell  and  deliver  the  aforesaid  goods  according  to  prerious 
samples,  plaintiff  has  been  damaged  In  the  snm  of  ?50." 

[3-0]  To  this  all^fed  counterclaim  the  plaintiff  demurred  on  the 
grounds  that  "said  counterclaim  is  insufficient  in  law  upon  the  face 
thereof,  that  the  counterclaim  is  not  of  the  character  specified  in  sec- 
tion 501  of  the  Code  of  Civil  Procedure,  that  the  counterclaim  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,"  and  the 
learned  court  at  Special  Term  has  sustained  the  demurrer.  There 
is  no  allegation  of  any  express  vramnU;  but,  as  tiie  plaintiff  was 
a  dealer  in  the  kind  of  goods  being  sold,  there  was,  of  course,  an 
implied  warranty  that  the  goods  should  be  free  from  any  defect,  ren- 
dering them  unmerchantable,  which  would  not  be  apparent  on  rea- 
sonable examination  of  the  sample.  Personal  Property  Law,  §  97. 
At  common  law  an  express  warranty  survives  acceptance,  but  an 
implied  warranty  does  not.  Ferguson  v.  Netter,  204  N.  Y.  505,  510, 
98  N.  E.  16.  Section  130  of  the  Personal  Property  Law  has,  however, 
extended  the  rights  of  purchasers,  and  it  is  Ifaere  provided  that: 

In  "the  absence  of  express  or  implied  agreement  of  the  parties,  acceptance 
of  the  goods  by  the  buyer  shall  not  discharge  the  seller  from  liability  in 
damages  or  other  legal  remedy  for  breach  of  any  promise  or  warranty  in  the 
cinitract  to  sell  or  the  sale." 

This  places  the  warranty,  whether  expressed  or  implied,  upon  tiie 
same  foundation,  but  as  a  condition  of  thb  change  it  is  provided,  in 
the  same  section,  that: 

"If,  after  acceptance  of  the  goods,  the  bnyer  fails  to  give  notice  to  the  sell- 
er of  the  breach  of  any  premise  or  warranty  within  a  reasonable  time  after 
the  bnyer  knows,  or  on^t  to  know,  (tf  such  breadi,  the  seller  shall  not  be 
liable  therefor.** 

Obviously  the  buyer  takes  this  additional  right  to  the  survival  of 
a  warranty,  expressed  or  implied,  upon  the  condition  that  he  shall  give 
notice  of  a  breach  of  the  warranty  within  a  reasonable  time.  Such 
notice  is  therefore  a  condition  precedent,  and  this  he  is  oUiged  to 
plead.  There  is  nothing  said  in  the  alleged  counterclaim  of  any  no- 
tice having  been  given  to  the  seller  of  any  alleged  breach  of  warranty, 
and  in  the  absence  of  such  an  allegation  there  is  a  failure  to  state  the 
facts  necessary  to  constitute  a  counterclaim.  Buffalo  Wholesale  Hard- 
ware Co.  v.  Hodgeboom,  90  Misc.  Rep.  53,  55,  152  N.  Y.  Supp.  900, 
and  authority  there  cited ;  Marx  v.  Locomobile  Co.  of  America,  82 
Misc.  Rep.  468,  144  N.  Y.  Supp.  937. 

The  interlocutoiy  judgment  appealed  from  should  be  affirmed.  All 
concur. 
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1.  Sales  ^»35tK3) — Action  fob  Pbice — Suiticienct  of  Evzdence — Patuent. 

In  an  action  to  recover  on  a  store  account,  evidence  held  Insufficient  to 
establish  the  defense  of  payment. 

[Ed.  ^'ote.~For  other  cases,  see  Sales,  Cent  Dig.  H  611,  1066-1000; 
Dec.  Dig.  «s>35d(3).] 

2.  Justices  of  thk  Peace  «=»185(3) — Appeal— Powbks  or  Gountt  Coubt. 

The  Cotmty  Court  should  reverse  a  Judgment  of  a  Justice's  Court  oa 
the  facts  only  when  the  Judgment  Is  so  clearly  against  the  weight  of 
the  evidence  that  it  can  be  seen  that  the  Justice  could  not  reasonably 
have  arrived  at  the  decision  made.  The  County  Court  is  a  court  of 
review  ^n  such  cases,  and  not  a  court  of  original  Jurisdiction  to  determine 
the  facts. 

[Ed.  Note. — For  other  cases,  see  Justices  of  the  Peace,  Cent.  Dig.  SI 
716-720;  Dec  Dig.  «»185(3).] 

3.  Sales  ®=>357(2) — Actions  foe  Price — Defense  of  Payment — Buboen  of 

Fboof. 

In  an  action  for  the  balance  due  on  a  store  account,  defendant  had 
the  burden  of  establishing  his  affirmative  defense  of  payment. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  H  511.  1044-1048; 
Dec.  Dig.  «s>357(;^.] 

Appeal  from  Rensselaer  County  Court. 

Action  by  Frank  Bame  against  John  A,  Groat.  From  an  order  re- 
versing a  judgment  in  favor  of  the  plaintiff,  rendered  by  a  justice  of 
the  peace,  the  plaintiff  appeals.  Order  reversed,  and  judgment  of  the 
justice  affirmed. 

Argued  before  KELLOGG,  P.  T.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

Ralph  M.  Cocker,  of  East  Nassau,  for  appellant 
George  H.  Witbeck,  of  Albany,  for  respondent 


COCHRANE,  J.  The  plaintiff  recovered  in  Justice's  Court  a  judg- 
ment of  $14.74  on  a  store  bill  incurred  by  the  defendant  between  May 
29,  1913,  and  November  13,  1913.  The  County  Court,  has  reversed 
this  judgment  as  against  the  weight  of  evidence.  The' defendant,  in 
his  answer  and  at  the  trial,  admitted  the  sale  and  delivery  of  all  the 
merchandise  in  question,  except  one  item  of  $1.40,  which  the  plaintiff 
proved.  The  defense  was  payment,  and  depends  on  what  occurred 
on  November  13,  1913. 

The  defendant  testified  that  he  left  his  home  November  13,  1913, 
intending  to  pay  the  bill,  but  that  he  toc^  no  check  with  him  for  that 
purpose,  although  he  had  a  bank  account  and  sometimes  paid  his  bills 
by  check ;  that  he  had  a  canvas  bag  with  money  in  it ;  that  he  went 
to  a  blacksmith  shop,  and  on  the  way  back  stopped  at  the  plaintiff's 
store;  that  the  plaintiff  was  absent,  and  the  store  was  in  charge  of 
his  clerk,  Brown;  that  defendant  did  not  enter  the  store,  but  stood  in 
the  door  holding  the  reins  of  his  horses ;  that  he  asked  for  the  bill, 
and  that  be  paid  Brown  "something  over  $25" ;  that  Brown  counted 
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out  the  money  from  the  bag  on  the  desk.  If,  as  the  defendant  claims, 
he  paid  over  $25,  he  paid  about  twice  as  much  as  he  owed  the  plain- 
tiff according  to  the  theory  of  both  parties.  No  satisfactory  explana- 
tion is  given  of  this  large  overpayment,  nor  why  the  alleged  payment 
exceeded  $25,  nor  how  they  arrived  at  the  amount  As  a  matter  of 
fact  the  books  of  account  were  locked  up  in  the  safe,  and  plaintiff  had 
the  key  and  was  absent.  No  bill  was  made  out,  and  could  not  be,  and 
defendant  does  not  claim  that  tiie  books  were  produced  or  examined, 
or  that  any  bill  was  thtn  {resented.  Not  a  word  of  the  CMiversation 
between  Brown  and  the  defendant  concerning  this  alleged  payment  is 
given.  It  does  not  appear  that  the  defendant  ever  claimed  he  had 
made  a  mistake,  or  demanded  back  the  excess  of  payment.  He  inter- 
posed a  verified  answer  in  Justice's  Court,  and  even  then  did  not  claim 
an  overpayment,  but  on  the  trial  asked  permission  and  was  allowed  to 
amend  his  answer  by  alleging  a  counterclaim  for  the  overpayment. 

Brown,  on  the  other  hand,  testified  that  no  money  was  paid;  that 
the  defendant  came  to  the  store  and  got  some  middlings,  amounting  to 
$1.40,  which  both  Brown  and  the  plaintiff  testified  the  defendant  had 
ordered  a  few  days  before  with  some  other  articles  he  then  procured, 
but  had  forgotten  to  take  with  him,  and  which  constitutes  the  only 
disputed  item  in  plaintiff's  bill.  Defendant  does  not  deny  that  he  had 
ordered  the  middlings  a  few  days  before  and  had  forgotten  to  take 
tiiem,  but  denies  taking  them  on  the  13th.  If,  as  the  uncontradicted 
testimony  shows,  he  had  ordered  the  middlings  a  few  days  before, 
it  is  most  naturaJ  that  he  should  have  taken  them  on  the  13th,  when 
he  was  there.  Both  plaintiff  and  Brown  testified  that  the  latter  ac- 
cording to  custom  made  a  memorandum  of  this  item  of  middlings, 
which  plaintiff  afterwards  entered  on  his  books  under  date  of  Novem- 
ber 13th;  but  there  was  no  memorandum  in  regard  to  the  payment, 
nor  was  it  received  by  the  plaintiff.  If  it  was  made.  Brown  has  never 
accounted  for  it  to  the  plaintiff. 

[i,  2]  On  this  testimraiy  the  justice  of  tiie  peace  found  that  the  pay- 
ment had  not  been  made,  and  it  seems  to  me  that  was  the  only  proper 
disposition  to  make  of  tiiat  question.  The  rule  has  frequently  been 
announced  in  this  and  other  departments  that  the  County  Court  should 
reverse  a  judgment  of  a  Justice's  Court  on  the  facts  only  when  the 
judgment  is  so  clearly  against  the  weight  of  evidence  that  it  can  be 
seen  that  the  Justice  could  not  reasonably  have  arrived  at  the  decision 
made.  The  County  Court  is  a  court  of  review  in  such  cases,  and  not 
a  court  of  original  jurisdictitm  to  determine  the  facts.  Murtagh  v. 
Dempsey,  85  App.  Div.  204,  83  N.  Y.  Supp.  296;  McDonald  v.  Dun- 
bar, 114  App.  Div.  306,  99  N.  Y.  Supp.  768;  McRavy  v.  Barto,  114 
App.  Div.  262,  99  N.  Y.  Supp.  712;  Brewer  v.  CalifT,  103  App.  Div. 
138,  92  N.  Y.  Supp.  627;  Vandeymark  v.  Corbett,  131  App.  Div.  391, 
115  N.  Y.  Supp.  911 ;  Clinton  v.  Frear,  107  App.  Div.  571,  95  N.  Y. 
Supp.  321;  International  Tailoring  Company  v.  Bennett,  113  App. 
Div.  476,  99  N.  Y.  Supp.  438. 

[3]  The  learned  county  judge  was  of  the  opinitxi  that  the  record 
was  unsatisfactory  and  incc»nplete.  It  must  be  borne  in  mind,  how- 
ever, that  the  burden  of  proof  was  on  the  defendant  and,  if  the  record 
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is  insufficient  and  unsatisfactory,  it  merely  establishes  that  the  defend- 
ant has  failed  to  establish  by  a  prq)onderance  of  evidence  his  afiirm- 
ative  defense.  The  plaintiff's  claim  is  admitted,  except  as  to  the 
small  item  mentioned,  and  he  should  not  be  penalized  because  the  de- 
fendant's evidence  on  an  affirmative  issue  is  weak  and  unsatisfactory. 
That  establishes,  not  the  defendant's  right  to  a  new  trial,  but  the  plain- 
tiff's right  to  judgment.  The  learned  county  judge  also  seems  to  have 
been  influenced  by  the  plaintiif's  testimony  to  the  effect  that  he  could 
not  swear  that  Groat  had  not  paid  the  bill.  That  was  the  only  truth- 
ful testimcmy  he  could  give,  becatbse  the  transaction  of  &e  alleged 
payment  was  not  with  him,  but  with  his  cleik,  and,  of  course,  he  could 
not  testify  as  to  what  had  occurred  with  his  clerk  in  his  absence. 

In  April  and  July  following  this  alleged  payment  the  plaintiff  pre- 
sented bills  to  the  defendant  which  contained  some  erroneous  items, 
mainly  a  double  charge  for  a  barrel  of  flour  sold  to  the  defendant's 
hired  man,  and  which  the  defendant  admitted  he  had  promised  to  pay 
out  of  the  wages  of  the  hired  man,  if  the  latter  continued  to  work 
for  him.  The  defendant  objected  to  this  item  when  the  bills  were 
presented,  and  the  plaintiff  did  not  insist  on  die  same.  These  bills 
and  certain  discrepancies  which  may  have  appeared  on  the  books  m^ht 
be  important,  if  the  defendant  were  litigating  the  items  of  the  plam- 
tiff's  claim.  But  they  are  admitted,  with  the  small  exception  mentioned, 
and  no  bill  had  been  presented,  nor  were  the  books  examined  at  the 
time  of  the  alleged  payment,  and  any  errors  in  the  bills  or  in  the  books 
can  therefore  have  no  bearing  on  the  questicm  here  presented.  The 
first  bill  as  presented  in  April,  1914,  was  for  $27.24,  and  if  it  had 
been  presented  at  the  time  when  the  defendant  claims  to  have  made 
payment  of  "something  over  $25"  it  might  expl^  such  overpay- 
ment; but  it  was  not  presented  until  April,  and  the  errors  upon  it 
were  apparent  and  immediately  noticed  by  defendant,  and  of  course 
it  did  not  enter  into  any  transaction  which  occurred  in  the  previous 
November,  and  does  not  in  the  slightest  extent  explain  why  the  de- 
fendant should  then  have  paid  more  than  $25  on  a  bill  which  the  plain- 
tiff now  claims  was  only  $14.74,  and  which  the  defendant  contends 
was  something  less  than  that. 

It  seems  to  me  very  clear  on  the  foregoii^  facts  that  the  defendant 
failed  to  establish  the  defense  of  pa3rment  by  a  preponderance  of  evi- 
dence, and  that  the  justice  of  the  peace  rendered  the  only  appropriate 
judgment  which  the  evidence  warranted.  The  case  resolved  itself  into 
a  simple  question  of  fact  as  to  what  took  place,  between  defendant  and 
Brown  on  November  13th.  They  were  in  direct  conflict  in  their  tes- 
timony, with  the  defendant  laboring  under  the  burden  of  proof,  and 
the  circiunstances  and  probabilities  somewhat  against  him.  The  jus- 
tice of  the  peace  decided  against  him,  as  he  had  a  right  to  do  on  con- 
flicting testimony  and  inferences,  and  under  the  well-settled  rule  of  law 
declared  in  the  cases  above  cited  ttie  County  Court  was  not  at  Uberty 
to  reverse  the  judgment  as  against  the  weight  of  evidence. 

The  order  of  the  County  Court  should  be  reversed,  and  the  judg- 
ment of  the  justice  affirmed,  with  costs  to  the  appellant  in  this  court 
and  in  the  County  Court.  AH  cuicur. 
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IfLBIOH  T.  INTBSBOBOUGH  BAPID  rTBANSIT  CKX 
(Smpmm  Oonrt,  ^rpellate  Term,  Urst  D^Mitment.   Marcb  18,  ^6L) 

flAW¥»iia  ^s»315(l)— INJUBIES  TO  PAENmNGBBS — LUBILITr. 

In  an  action  for  Injuries  from  being  jrasbed  against  an  iron  oolamn 
while  attempting  to  board  an  express  train,  the  coort'B  statement  that 
the  gravamen  of  plalntifC's  claim  was  the  oTercrowded  condition,  and 
whether  they  had  gnards  there  In  any  number  la  entire^  immate^l,  Is 
error,  where  it  is  not  shown  that  the  accident  resulted  solely  from  over- 
crowding to  such  extent  that  negligence  could  be  predicated  on  failure 
to  prevent  the  access  of  sach  a  number  of  passengers,  and  the  case 
should  be  submitted  on  the  question  whether  defendant  made  provision 
fbr  moderating  undue  crowding. 

[Bd.  Note.— For  other  caaea,  see  Carriers,  Gent  Dig.  |  1281;  Dec. 
Dig.  «»316a)J 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  Anna  C.  Ulrich  against  the  Interborougfa  Rapid  Transit 
Company.  Prom  a  jud^ent  for  plaintiff,  defendant  appeals.  Re- 
versed. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 

DELEHANTY,  JJ. 

James  L.  Quackenbush,  of  New  York  City  (Walter  Henry  Wood, 
of  New  York  City,  of  cotuisel),  for  appellant. 

Moss,  Marais  &  Wels,  of  New  York  City  (Isidor  Wels,  of  New 
Yoik  City,  of  counsel),  for  respondent. 

WEEKS,  J.  The  plaintiff  was  injured  at  the  City  Hall  station  of 
the  Elevated  Railroad  while  attempting  to  board  an  express  train  by 
being  pushed  against  one  of  the  iron  columns  supporting  the  roof  of 
the  platform.  The  court  stated  in  the  course  of  the  trial  that : 

*^e  gravamen  of  the  plaintlfTs  claim  was  the  overcrowded  condition  which 
they  allowed  to  exist ;  whether  they  had  guards  there  In  any  number  Is  en- 
tlrdy  ImmateriaL*' 

It  was  not  shown  that  the  accident  resulted  solely  from  overcrowd- 
ing the  platform  to  such  an  extent  that  negligence  could  be  predicated 
upon  the  failure  of  defendant  to  prevent  the  access  of  such  a  number 
of  passengers,  and  the  case  shoidd  have  been  submitted  to  the  juiy 
upon  the  question  as  to  whether  the  defendant  made  provision  for 
moderating  undue  crowding,  and  whether  there  was  any  negligent  fail- 
ure on  the  part  of  the  platform  men  to  discharge  that  duty.  Bacon  v. 
Hudson  &  Manhattan  Railroad  Co.,  154  App.  Div.  742,  139  N.  Y. 
Supp.  740. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  or- 
dered, with  $30  costs  to  appellant  to  abide  the  event.   All  concur. 

«s»For  otbtr  oases  ne  m«w  topl«  *  KBT-NXmBBlt  la  all  Kir-Nu&lMrad  tHiwU  ft  Indnw 
IWN.T.S.— 48 
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DICK  T.  KNOPE]EtBATnC. 
(Supreme  Oourt.  Aivellate  Term,  Xlrst  Department   Uaitih  U,  191&) 

1.  Mabtsb  AZfD  SsBTAnr  «»361— WonooEit'B  CoMFSituTioif  Aop— Bzunoa 

OF  Bemedt. 

Under  Workmen's  Compensation  Act  (CodsoL  Lews,  c.  87)  S  11,  antbor 
Izlnc  an  Injured  employA  to  claim  compensation  under  the  act  or  to  Mag 
an  action  for  common-law  damages,  the  recovery,  where  the  emplo;£ 
elects  the  latter  alternative,  Is  not  limited  to  the  rate  tA  oompensatloD  | 
fixed  by  the  Compensation  Act  j 

[Ed.  Note. — Vor  other  cases,  see  Master  and  Servant,  Dec  Vlg.  ^>3SL] 

2.  Mabtsb  ano  Sebtaitf  «=»278(1) — Injcbies  to  Sbbtant — Aonoifs— Evi- 

dence. 

In  an  action  for  injuries  to  an  employ^,  where  the  testimony  as  to  how 
the  accident  occurred  Is  entirely  onlntelllglble,  and  no  inference  can  be  i 
drawn  that  It  occurred  through  any  negligence  of  defendant  or  soy 
other  person,  a  Judgment  for  plaintiff  will  be  reversed. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent,  Dig.  {{  9U, 
957;  Dec.  Dig.  «b>278(1).] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict ! 

Action  by  Louis  Dick  against  Isidore  Knoperbaum.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial  or- 
dered. 

Argued  February  term.  1916,  before  LEHMAN,  WEEKS,  and 

DELEHANTY,  JJ.  | 

Henry  Waldman,  of  New  York  City,  for  appellant. 
Theodore  Arnold,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  [1]  The  plaintiff  has  recovered  a  judgment  for  the 
sum  of  $150  for  mjuries  suffered  while  in  the  defendant's  employ. 
The  action  is  brought  under  section  11  of  the  Workmen's  Compensa- 
tion Act.  The  plaintiff  under  that  section  has  an  alternative  remedy; 
he  may  claim  compensation  under  the  act  or  he  may  bring  an  action 
for  damages.  In  the  present  case  the  plaintiff  has  evidently  chosen 
the  second  alternative,  and  he  is  entitled,  upon  proof  that  the  injuries 
occurred  through  the  defendant's  negligence,  to  a  judgment  for  cnn- 
mon-Iaw  damages.  The  contention  of  the  defendant  that  in  this  ac- 
tion the  plaintiff  is  confined  to  the  rate  of  compensaticKi  fixed  by  the 
Workmen's  Compensation  Act  is  without  merit. 

[2]  The  plaintiff  must,  however,  prove  that  the  injuries  occurred 
through  the  negligence  of  the  defendant.  In  this  case  the  testimony 
of  how  the  accident  occurred  is  entirely  unintelligible,  and  no  infer- 
ence can  be  drawn  that  it  occurred  through  any  negligence  on  the  part 
of  the  defendant  or  any  other  person. 

It  follows  that  the  judgment  must  be  reversed,  and  a  new  trial  cf- 
dered,  with  $30  costs  to  appellant  to  abide  the  event.   All  cmw. 

Cs»For  oUi«r  eaoM  m  mbu  topis  a  KBT-NUHBBB  la  M  Ksr-Niimbmd  DigMti  t  Ittem 
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WESTBROOK  et  at  T.  WARD. 
(Sapreme  Oonrt^  Appellate  Dirlalon,  Second  Department.   March  10;  1916w) 

PaOOESS  «5»86— SeBTICB— NONBBSIDEITT. 

PlalntUfs,  who  licensed  defendant  to .  manufacture  and  sell  patent 
medicine  under  a  royalty  agreement,  filed  a  complaint  seeking  an  accouut- 
1ns,  and  demanding  that  defendant  disclose  all  facts  relating  to  the  manu- 
facture and  sale  of  the  remedy,  and  that  a  clause  of  the  agreement  be 
constrned.  There  was  no  claim  of  tortlons  wrong  or  breach  of  contract, 
plainttfTa  merely  clalmtng  that  they  had  not  received  all  moneys  to  which 
they  were  entitled.  Defendant  was  a  nonresident.  Seld  that,  as  the 
complaint  did  not  state  facts  upon  which  the  court  could  render  Judg- 
ment that  defendant  be  excluded  from  a  rested  or  contingent  Interest  in 
or  lien  upon  real  or  personal  property  within  the  state,  or  that  such  an 
Interest  or  lien  In  ftiTor  of  either  party  could  be  enforced,  defined,  or 
limited,  process  could  not  be  served  by  publication,  under  Code  Civ. 
Proc.  SS  438,  439,  authorizing  that  mode  of  service  in  specified  cases;  de- 
fendant not  being  within  the  jurisdiction  and  none  of  his  property  therein 
having  been  attached. 

[Ed.  Note.— £\>r  other  cases,  see  Process,  Cent  Dig.  {  100;  Dec  Dig. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Jessie  J.  K.  Westbrook  and  another,  as  trustees,  against 
William  P.  Ward.  From  an  order  denying  a  motion  to  vacate  an 
order  directing  service  of  summons  upon  defendant  by  publication, 
defendant  appeals.    Order  reversed,  and  motion  granted. 

Argued  before  TENKS,  P.  J.,  and  THOMAS,  STAPLETON, 
MILLS,  and  PUTNAM,  JJ. 

Edwin  D.  Worcester,  of  New  York  City,  for  appellant. 
Joseph  A.  Burdeau,  of  New  York  City,  for  respondents. 


PER  CURIAM.  The  appeal  is  from  aii  order  denying  a  motion  to 
vacate  an  order  directing  the  service  of  ^e  summons  upon  the  defend- 
ant by  publication.  The  defendant  is  not  a  resident  of  the  state.  He 
appeared  specially  for  the  sole  purpose  of  making  the  motion.  No 
attachment  has  been  issued  against  the  property  of  the  defendant. 
The  demand  for  judgment  is  reproduced  from  the  complaint; 

"Wherefore  plaintiffs  demand  Judgment  as  follows: 

"First  That  an  accounting  be  had  between  the  parties  hereto. 

"Second.  That  the  defendant  be  compelled  to  discover  and  disclose  to 
plaintiffs  any  and  all  facts  in  any  way  relating  to  or  affecting  the  manufac- 
tore  and  sale  of  said  Mexican  Mustang  liniment 

"Third.  That  the  said  clause  of  said  contract  Schedule  A,  mentioned  and 
set  forth  in  paragraph  fifteenth  of  this  complalDt  tie  JudMaUy  integrated 
and  construed. 

"Fourth.  Tbat  the  Interest  of  the  plalnUffa  under  the  terms  of  the  con- 
tracts set  forth  ber^  he  defined  and  enforced. 

"Fifth.  That  it  be  adjw^ed  that  defendant  shall  specifically  perform  said 
contracts,  Schedules  A  and  B,  and  in  default  thereof  that  dami^es  for  said 
default  be  awarded  to  plaintiffs. 

"Sixth.  That  plttintlffs  have  judgment  for  any  sum  or  sums  of  money 
which  may  be  found  due  them  on  an  acoountb^  between  the  parties,  or 
which  may  be  found  due  tliem  by  reason  of  any  neglect  or  mnlsrton  on  the 
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part  of  the  defaidant  In  the  management  of  the  manufacture  and  nle  of  said 
Mexican  Mustang  liniment 

"SevraitlL  That  plalatlfEs  hare  such  other  and  farther  and  general  relief  la 
the  premises  as  to  the  court  may  seem  Just" 

The  subject-matter  is  a  claim  for  royalty  upon  the  sales  of  a  pro- 
prietary medicine,  payments  to  be  made  annually.  The  plaintiffs  claim 
they  should  have  had  more  money  than  was  remitted  to  them  for  the 
fiscal  year  ending  July,  1914,  although  th^  allege  in  their  complaint 
no  tortious  wrong  or  breach  of  contract.  The  compl^nt  does  not  state 
facts  upon  which  the  court  could  render  judgment: 

"That  the  defendant  be  excluded  from  a  vested  or  contingent  Interest  In  or 
lien  upon  spedlflc  real  or  personal  property  within  the  state,  or  that  snch  aa 
Interest  or  lien  In  favor  of  either  party  be  enforced,  regulated,  deflaed.  or 
limited,  or  otherwise  affecting  the  title  to  such  property." 

Hie  cc»nplaint  states  no  cause  of  action  against  a  nonresident  of 
which  the  courts  of  this  state  could  take  cognizance  without  acquiring 
jurisdiction  of  his  person  by  his  voluntary  appearance  or  by  personal 
service  of  the  summons  upon  him  within  the  state.  Sections  438,  439, 
Code  of  Civil  Procedure;  Pennoyer  v.  Neff,  95  U.  S.  714,  727,  24  L. 
Ed.  565;  Bryan  v.  University  Pub.  Co.  of  N.  Y.,  112  N.  Y.  382,  19 
N.  E.  825,  2  L.  R.  A.  638 ;  Ward  v.  Boyce,  152  N.  Y.  191,  196,  46 
N.  E.  180,  36  L.  R.  A.  549;  Von  Hesse  v.  Mackaye,  55  Hun,  365, 8 
N.  Y.  Supp.  894,  affirmed  121  N.  Y.  694,  24  N.  E.  1099. 

The  part  of  the  order  denying  defendant's  motion  should  be  re- 
versed, with  $10  costs  and  disbursements,  and  the  defendants  motioa 
granted,  with  costs. 


In  re  BRANN. 
In  re  LEAYITT'S  WILU 
(Supreme  Court,  Appellate  IMvldoii,  First  Department  March  8,  IRLQ) 

1.  WnXS  «=»570 — OONBTBUCTION — SPECIFIC  LEGACIEa — ChANOE  OF  FOBM. 

A  t^tatrlz  gave  30  shares  of  stock  In  the  S.  Co.,  constituting  practical- 
ly all  of  her  proper^. when  the  will  was  made,  and  then  worth  abont 
$19,000.  In  tmst  for  a  brother  dnrlng  hla  lifetime,  and  npon  his  death 
directed  that  it  be  sold  and  the  proceeds  divided,  and  then  beqneatlied 
the  residue  of  her  estate  by  a  realdnary  dause,  which  was  almost  parely 
formal,  there  being  practically  no  property  undisposed  of.  Thereafter 
the  S.  Co.  was  declared  an  illegal  combination,  because  of  its  control  by 
means  of  stock  ownership  of  subsidiary  companies,  and  It  accordliigl; 
distributed  the  stock  In  such  companies  amoii^  Its  stockholdoti,  thereby 
reducing  the  value  of  Its  own  stock.  The  stockholders  were  also  glvea 
pre-emptive  rights  to  purchase  new  stock  in  such  companies,  whlcb  tbe 
testatrix  exercised,  borrowing  $600  for  that  purpose.  At  a  time  wben 
this  new  stock  was  worth  abont  fl.TOO  the  testatrix  ezecated  a  codlcll, 
making  spedfic  bequests  of  small  sums  of  mcmey  amounting  to  $1,700. 
After  her  death  the  stock  In  the  8.  Oo.  sold  for  about  $12,000,  and  tbe 
distributed  stock  in  the  subsidiary  companies  for  over  $18,000.  MeU, 
that  this  distributed  stock  passed  under  the  bequest  of  the  stock  la  tiu 
8.  Co.,  as  It  was  not  a  reascmable  oonstructlou  of  the  testamentary  acti 
ot  the  testatrix  to  impnte  to  her  an  Intent  to  reduce  a  gift  of  $19,000  to 
about  $12,000,  wUle  leaThtg  vwperi^  worth  $18,000  to  pasa  to  a  lesfate; 

«s»rw  etMr  oUM  M*  HUM  toplo  «  KBT^UUBBB  la  aU  lUr^lvmbmA  DllMta  a  UdOM 
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&TJ  legatee  otlgliuiUy  glvra  mer^  maaory  benefits,  wUIe  If  the  natore 

of  the  property,  rather  than  the  Intent  of  the  testatrix,  was  considered, 
the  new  shares  represented  merely  a  changed  form  of  the  shares  be- 
queathed. 

[Ed.  Note.— For  ottier  cases,  see  Wis,  Cent  Dig.  |  1243;  Dec:  Dig. 

2.  WIZ.U  €=»753 — OoiTSTBtronoN— Spwmo  Lboaoies. 

A  specific  beqnest  is  eonetmed  wltti  tefeienoe  to  the  sltoatkm  at  the 
time  of  the  drawing  of  the  will. 

[Ed.  Note.— For  other  caaea,  see  Wills,  Cent  Dig.  Sf  igSfr-lOM;  Dea 
Dig.  ^753.] 

8.  Wills  €=>439 — Cokbtbdotioh— Followino  Intkntion. 

The  controlling  factor  In  tbe  construction  of  a  will  is  the  intent  of  the 
testator,  If  expressed. 

[Ed.  Note. — iV>r  other  cases,  see  VnOa,  Oent  Dig.  U  952,  906,  907 ;  Dec. 
Dig.  «=»439.] 

Page  and  Davis,  33.,  dissenting. 

Appeal  from  Surrogate's  Court,  New  York  County. 

Proceeding  for  the  judicial  seltlement  of  the  account  of  John  A. 
Brann  as  sole  survivii^  executor  of  Alice  Victorine  Leavitt,  deceased. 
From  a  portion  of  a  decree  construii^  tiie  will  and  directing  a  dis- 
tribution of  the  estate  of  the  decedent,  Iieavitt,  Bessie  R.  Johnston 
appeals.  Affirmed. 

See,  also,  86  Misc.  Rep.  609,  148  N.  Y.  Supp.  758. 

Argued  before  Cl^RKE.  P.  J.,  and  DOWUNG,  SMITH.  PAGE, 
and  DAVIS.  JJ. 

George  H.  Richards,  of  New  York  City,  for  appellant 
Joseph  FenneUy  and  Joseph  H.  Fargis,  both  of  New  York  City,  for 
re^Kmdents. 

SMITH,  J.  [1]  The  will  of  the  testatrix  among  its  provisions 
contained  the  following : 

"Seventh:  I  give  and  bequeath  to  my  executors  hereinafter  named  the  30 
sharea  of  stock  of  the  Standard  Oil  Co.,  owned  by  me.  In  trust  to  receive  the 
income  thereof,  and  ei^ly  $600  pa:  annum  of  the  same  In  monthly  install- 
luentH  of  $50.00  per  month  to  the  use  of  my  brother  Alexander  Leavitt  of  Oka, 
Canada,  during  Ms  life,  and  I  authorize  and  empower  th^  to  increase  the 
sum  of  said  payments  If  in  their  discretion  they  deem  It  necessary  owing  to 
his  serious  and  prolonged  illness  or  other  grave  cause. 

"Eighth:  Upon  the  death  of  my  said  brother  I  direct  that  the  thirty  sharea 
of  Standard  Oil  Co.  stock  aforementioned  be  sold  and  the  proceeds  divided  in 
the  manner  following,  together  with  whatever  income  may  tiave  accumulated 
thereon  after  the  payment  of  the  annuity  aa  directed  in  clause  seventh  of  this 
win.   •   •  ♦ 

"MnUi:  All  the  rest,  nsldoe  and  femalnder  of  my  estate,  Inclnding  any 
l^cy  wlildi  may  lapse  or  be  void,  I  give  and  beaneath  to  Mr&  Boy  John- 
ston. •  • 

At  the  time  of  making  the  will  practically  all  of  the  property  the 
testatrix  owned  was  the  30  shares  of  the  stock  of  the  Standard  Oil 
Company  of  New  Jersey  (then  valued  at  about  $19,000),  and  this 
stock  she  continued  to  hold  tmtil  her  death.  But  intennediate  the  ex- 
ecution of  her  will  and  her  death  the  Standard  Oil  Company  was 
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declared  an  illegal  combination  by  reasOTi  of  the  fact  that  it  controlled 
by  stock  ownership  many  subsidiary  companies.  To  remedy  this  sit- 
uation the  company  distributed  among  its  stockholders  pro  rata  the 
stock  which  it  held  of  these  subsidiary  companies,  and  the  testatrix,  by 
reason  of  her  ownership  of  the  30  shares  of  Standard  Oil  stock,  re- 
ceived certain  of  these  distributed  shares.  The  value  of  the  30  shares 
of  Standard  Oil  Company  of  New  Jersey  was  thereto  reduced,  so  that 
after  her  death  it  realized  on  a  sale  only  $12,734.40,  and  the  shares 
received  by  her  on  the  distribution  sold  for  $18,872.47. 

This  appeal  is  from  that  portion  of  the  decree  which  holds  that  the 
proceeds  of  these  shares  of  the  subsidiary  companies  belong  to  the 
legatee  of  the  30  shares. 

[2]  The  bequest  of  the  thirty  shares  was  specific,  as  it  refers  to  "the 
thirty  shares  of  stock  of  the  Standard  Oil  Company  owned  by  me." 
A  specific  bequest  is  construed  with  reference  to  the  situation  at  the 
time  of  the  drawing  of  the  will.  Matter  of  Ddaney,  133  App.  Div. 
409,  117  N.  Y.  Supp.  838,  affirmed  196  N.  Y.  530,  89  N.  E.  1098. 

[3]  It  is,  of  course,  axiomatic  that  the  controlling  factor  in  the  con- 
struction of  a  will  is  the  intent  of  the  testator,  if  expressed,  and 
therefore,  if  any  such  expressions  of  intent  are  present  in  this  will 
or  codicil,  they  must  govern. 

It  appears  that  at  the  time  of  the  execution  of  the  will  the  testatrix 
disposed  of  practically  her  entire  estate  by  means  of  specific  legacies, 
leaving  the  residuary  clause  almost  a  purely  formal  part  of  the  will. 
After  the  distribution  of  additional  shares  the  testatrix  also  was 
entitled  to  pre-emptive  rights  to  purchase  new  stock  in  certain  of  the 
subsidiary  companies.  She  exercised  these  rights,  and  the  stock  real- 
ized on  the  administrator's  sale  about  $2,000.  On  September  18,  1912, 
the  testatrix  executed  a  codicil  of  her  will  making  specific  bequests 
of  a  portrait  and  of  small  sums  of  money  amounting  in  all  to  $1,700. 
At  the  time  of  the  execution  of  this  codicil  the  stock  purchased  under 
the  rights  was  valued  at  about  $1,700.  In  OTder  to  make  the  pur- 
chase of  these  stocks,  the  testatrix  borrowed  $600  on  a  note.  The 
amount  of  the  legacies  contained  in  this  codicil  so  closely  approximates 
the  value  of  the  stock  purchased  under  the  above-mentioned  rights 
that  the  indications  seem  to  be  that  the  codicil  was  intended  as  a  dis- 
position of  this  undisposed  of  portion  of  her  estate.  Tliere  will  re- 
main a  surplus  of  $438.14  out  of  the  proceeds  of  this  purchased  stock 
after  satisfying  the  legacies  in  the  codicil,  and  this,  added  to  about 
^00  cashf  which  she  had  in  banks,  will  meet  the  $600  note.  It  would 
seem  fair  to  assume  that  the  testatrix  regarded  the  $1,700  of  stock  as 
a  part  of  her  capital  which  she  would  leave  at  her  death,  and  that 
she  contemplated  meeting  the  $600  note  which  she  made  to  enable  her 
to  purchase  this  capital  out  of  her  current  income  prior  to  her  death. 
In  any  case  it  hardly  seems  that  this  item  of  a  $600  note  should  be  al- 
lowed great  weight  in  ascertaining  the  testatrix's  intent  with  regard  to 
the  disposition  of  $18,000  of  her  estate.  The  expenses  of  adminis- 
tration do  not  seem  to  have  been  provided  for  by  leaving  any  un- 
disposed of  residue  under  the  original  will,  and  so  it  hardly  seems  that 
the  necessi^  of  their  satisfaction  should  be  considered  in  respect  of 
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the  codicil  for  the  purpose  of  discovering  the  testatrix's  intention. 
On  the  whole,  it  would  seem  that  a  reasonable  construction  of  the 
testatrix's  testamentary  acts  would  be  that  which  would  not  impute 
to  her  in  the  execution  of  her  codicil  an  intent  to  leave  undisposed 
of  property  to  the  value  of  about  $18,000,  which,  if  undisposed  of, 
would  go  to  a  residuary  l^tee^  who  under  the  will  was  given  merely 
illusory  boiefits,  nor  an  mtent  to  effect  a  reduction  of  a  gift  of  $19,000 
under  the  will  to  about  $12,000  under  the  codicil. 

If,  however,  in  order  to  determine  where  the  distributed  shares 
should  go,  it  should  be  necessary  to  rely  on  the  nature  of  the  property 
itself,  unaided  by  deductions  as  to  the  intent  of  the  testatrix  as  dis- 
closed by  her  testamentary  acts,  the  question  will  then  be  whether  the 
new  stuu^  represented  merely  a  changed  form  of  the  30  shares  as 
they  stood  at  the  time  of  drawmg  the  will  or  whether  they  represented 
income  omsequent  on  the  owner^ip  of  the  30  shuvs.  It  is  claimed 
that  the  distributed  shares  were  dividends,  since  they  were  a  portion  of 
the  surplus  of  the  company.  If  all  distributions  of  surplus  among 
stockholders  are  dividends,  then  these  were  such  in  form ;  but  in  view 
of  the  reason  for  the  distribution,  and  the  situations  before  and  after 
it,  I  do  not  think  that  fact  determinative.  The  stockholders  in  the 
Standard  Oil  Company,  of  which  this  testatrix  was  one,  were,  if  the 
corporate  fiction  be  laid  aside  for  a  moment,  owners  of  all  the  ccm- 
pany's  property,  including  these  shares,  and  through  the  ownership 
of  these  shares  owners  of  the  property  of  the  subsidiary  companies 
also.  The  form  of  corporate  organization  was  a  mechanism  simply. 
This  mechanism  resulted  in  illegality,  and  it  was  discarded  to  the  ex- 
tent of  making  the  ownership  more  direct  by  transferring  the  shares 
of  the  subsidiary  companies  from  the  Standard  Oil  Company  to  the 
shareholders  in  that  company,  who  had  been  their  real  owners  all 
along.  Thus,  where  the  ownership  had  previously  been  evidenced  by 
the  30  shares  of  the  Standard  Oil  stock,  it  was  evidenced  after  the 
distribution  by  the  30  shares  together  widi  the  distributed  shares.  The 
change  was  purely  formal  from  the  point  of  the  ultimate  ownership, 
and  so,  when  the  testatrix  bequeathed  the  30  shares  of  Standard  Oil 
stock,  she  in  effect  bequeathed  also  the  shares  in  question  of  the  sub- 
sidiary companies.  Brundage  v.  Brundage,  60  N.  Y,  544,  is  in  no 
way  in  point,  as  there  the  bequest  was  clearly  not  specific,  but  gen- 
eral. Of  course,  the  principle  above  outlined  does  not  apply  to  or- 
dinary dividends,  as  they  merely  represent  current  inc(»ne,  and  when 
they  are  paid  they  fall  as  a  matter  of  course  into  the  general  estate, 
irrespective  of  their  source. 

The  decree  is  affirmed,  with  costs  to  the  respondents  appearing  sep- 
arately and  filing  briefs  on  this  appeal.   Order  filed. 

CLARKE,  P.  J.,  and  DOWLING,  J.,  concur. 

PAGE,  J.  (dissenting).  The  question  involved  on  this  appeal  is 
one  of  law  as  to  the  constructicm  of  the  will  of  the  deceased  and  the 
distribution  of  the  estate  in  accordance  with  the  construction  adopted. 
Practically  all  the  property  of  which  Alice  Victorine  Leavitt  was  pos- 
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sessed  at  the  time  of  the  execution  of  her  will  was  30  shares  of  stock 
of  the  Standard  Oil  Company  of  New  Jersey.   In  regard  to  that  her 
■  last  will  and  testament  provided  as  follows : 

"Seventh.  I  give  and  bequeath  to  my  executors  berdnafter  named  the  30 
shares  of  the  Standard  Oil  Company  owned  by  me,  in  tmst  to  receive  the 
Income  thereof  and  apply  *  *  *  to  the  use  of  my  brother  Alexander 
Leavltt,    •    •    •   during  his  Ufa.   ♦   •  • 

"Eighth.  Upon  the  death  of  my  said  brother  I  direct  that  the  90  shares  of 
Standard  Oil  stock  aforementicmed  be  sold  and  fbe  proceeds  divided  In  the 
manner  following^  together  vith  whatever  tnccmie  may  bare  accomnlated 
thereon  after  the  payment  of  the  annuity  as  Erected  In  clause  seroith  of  tUs 
wUL" 

Then  follow  three  separate  bequests  of  sums  of  money,  and  the  will 

continues : 

"D.  All  the  rest,  residue  and  remainder  of  said  tmst  fund,  after  payment 
of  the  foregoing  legacies  shall  be  divided  Into  two  equal  portions.  I  give  and 
bequeath  to  the  Home  for  the  A^^  of  the  little  Sisten  ct  the  Poor  of  tiie 
City  of  New  Tork  one  of  said  portions. 

"E.  The  remaining  portion  I  give  and  bequeath  to  the  College  of  St.  Stan- 
ds Xavler.   •   •  • 

"Ninth.  All  the  rest,  residue  and  remainder  of  my  estate,  including  any 
legacy  which  may  lapse  or  be  void,  I  give  and  bequeath  to  Mrs.  Boy  John- 
ston. •  • 

Subsequent  to  the  execution  of  the  will,  and  on  April  2»  1911,  Alex- 
ander Leavitt  died.  On  May  15,  1911,  the  United  States  Supreme 
Court  (Standard  Oil  Co.  v.  United  States,  221  U.  S.  1,  31  Sup.  Ct. 
502,  55  L.  Ed.  619,  34  h.  R.  A.  [N.  S.]  834,  Ann.  Cas.  1912D,  734) 
modified  and  affirmed  the  decree  of  the  lower  court  pursuant  to  which 
the  Standard  Oil  Company  of  New  Jersey  on  December  1,  1911,  dis- 
tributed to  its  stockholders  an  equivalent  proportion  of  the  stock  of 
its  various  subsidiary  companies.  The  testatrix  did  not  surrender  her 
said  30  shares  of  Standard  Oil  Company  of  New  Jersey  stock,  but 
tmder  said  decree  received  in  addition  various  shares  and  fractional 
shares  of  stock  hi  the  subsidiary  companies  proportionate  to  her  hold- 
ings of  Standard  Oil  Company  of  New  Jersey  stock.  On  September 
18,  1912,  testatrix  executed  a  codicil  to  her  will,  by  which  she  made  a 
specific  legacy  of  a  portrait,  certain  bequests  aggregatii^  $1^00,  and 
in  all  other  respects  ratified  and  confirmed  the  will. 

Between  the  date  of  the  distribution  of  the  stock  pursuant  to  the  de- 
jCree  and  the  date  of  testatrix's  death,  December  29,  1912,  she  exer- 
cised the  right  to  subscribe  for  and  purchase  stock  which  was  given 
to  the  stockholders  of  Swan  &  Finch  Compaiw,  Vacuum  Oil  Company, 
and  Standard  Oil  Company  of  California.  This  stock,  with  the  divi- 
dends thereon,  sold  for  $2,138.44.  To  make  this  purchase  she  bor- 
rowed on  her  note  the  sum  of  $600  from  the  German  Bank  of  Louis- 
ville, Ky.,  which  note  was  outstanding  and  unpaid  at  the  date  of  the 
death  of  the  testatrix. 

As  to  the  ordinary  dividends  received  during  the  testator's  lifetime 
on  the  original  30  ^ares  and  the  dividends  (ordinary,  extraordinary, 
or  stock)  of  the  subsidiary  companies  the  disposition  by  the  surrogate 
is  not  questioned  upon  this  ai^eal.  The  learned  surrogate  has  found, 
however,  that  the  bequest  of  the  30  shares  of  stock  hi  the  Standard 
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Oil  Cwnpany  carried  with  it  the  shares  of  stock  of  th?  subsidiary 
companies  avrarded  upon  the  distribution  made  by  the  Standard  Oil 
Company  in  December,  1911.  This  decision  was  first  made  in  the 
transfer  tax  matter,  and  has  been  adhered  to  in  the  accounting  pro- 
ceeding. This  construction  practically  eliminates  the  codicil  to  the 
wilt,  and  the  reason  that  the  legatees  of  the  codicil  are  not  appealing 
is  disclosed  by  the  petition — that  the  executor  has  an  j^eement  with 
the  Home  for  the  Aged  of  the  Little  Sisters  of  the  Poor  and  the  Col- 
lege of  St  Francis  Xavier,  omsenting  to  the  payment  of  these  lega- 
cies, and  that  each  of  such  beneficiaries  of  the  trust  will  allow  half 
of  the  amount  required  for  such  payment  to  be  deducted  by  the  execu- 
tor frcMn  the  amount  of  the  trust  fund  to  which  each  is  entitled. 

In  the  construction  of  a  will  the  first  and  all-important  consideration 
is  to  ascertain  the  intention  of  the  testator,  and  to  give  effect  to  each 
provision  and  to  every  word  used  if  it  be  possible.  When,  therefore, 
the  result  reached  by  a  given  ccMistruction  renders  nugatory  certain 
clearly  expressed  provisions  of  the  will,  there  is  a  wrong  result,  which 
demonstrates  a  wrong  construction.  The  fact  that  after  the  death 
of  her  brother,  and  after  she  had  received  the  stock  in  the  subsidiary 
ccMnpanies,  skt  made  a  codicil  to  her  wUI,  containing  certain  pecuniary 
bequests,  that  could  only  be  paid  out  of  tiie  proceeds  of  that  stock, 
demonstrates  that  it  was  not  her  intention  that  the  subsidiary  stock 
was  to  be  considered  as  a  part  of  the  original  30  shares. 

It  is  urged  tliat,  as  the  stock  she  purchased  cost  her  a  trifle  over 
$1,700,  she  expected  the  legacies  to  be  paid  out  of  this  stock,  and  not 
out  of  the  stock  of  the  subsidiary  companies.  She  Icnew,  however, 
that  she  had  become  indebted  to  the  extent  of  $600,  which,  with  inter- 
est, would  have  to  be  paid  together  with  the  expenses  of  administra- 
tion, ^cperience  has  demonstrated  that  not  one  dollar  of  the  proceeds 
of  this  stock  is  available  for  the  payment  of  the  pecuniary  legacies 
given  by  the  codicil.  While  it  is  true  that  as  to  a  specific  bequest  the 
will  is  deemed  to  speak  as  of  the  time  of  its  execution  (Matter  of 
Delaney,  133  App.  Div.  409,  117  N.  Y.  Supp.  838),  and,  had  the  Stand- 
ard Oil  Company  of  New  Jersey  been  reorganized,  these  specific  30 
shares  of  stock  surrendered,  and  other  shares  issued  in  lieu  thereof, 
undoubtedly,  the  substituted  shares  would  have  passed  under  the  spe- 
cific bequest  (Mallam  v.  McFie,  81  L.  J.  Ch.  220;  Turner  v.  Leeming, 


81  L.  J.  Ch.  453;  Blair  v.  Scribner,  65  N.  J.  Eq.  498,  57  AtL  318, 


That,  however,  is  not  the  present  case.  There  has  been  no  change  of 
identity,  the  same  30  shares  of  stock  that  were  specifically  bequeathed 
were  in  existence,  and  could  be  applied  to  the  satisfaction  of  the  legacy. 
The  making  of  the  codicil  is  a  republicatic»i  of  the  will,  and  carries 
forward  its  date  of  execution  to  the  date  of  the  codicil,  and  the  testa- 
trix must  be  deemed  to  have  spoken  as  of  the  date  of  the  codicil. 
Viewed  in  this  light,  it  is  clear  that  it  was  her  intention  that  30  shares 
should  still  be  applied  as  directed  in  the  seventh  and  eighth  clauses  of 
the  will,  but  that^  the  stock  in  the  subsidiary  companies  should  be  apf- 
plied  in  satisfaction  of  the  pecuniary  legacies,  and  if  there  was  any- 
thing remaining  it  would  by  force  of  tiie  will  pass  under  the  residuary 
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clause.  It  is  conceded  that  the  stock  dividends  so  passed.  The  learned 
counsel  for  the  respondent  argues  that  this  follows  because  a  dividend 
is  the  voluntary  act  of  the  directors,  while  the  distribution  of  the 
stock  of  the  subsidiary  companies  was  an  involuntary  act,  compelled 
by  the  decree  of  the  United  States  court.  The  action  of  the  directors 
of  the  corporation  in  makii^  the  distribution  is  not  the  question  to  be 
oMisidered ;  but  the  intention  of  the  testatrix  in  disposing  of  the  prop- 
erty which  she  had  received  and  the  operation  of  the  law  upon  the 
property  in  her  possession  are  the  questions  to  be  determined. 

The  case  of  Brundage  v.  Brundage,  60  N.  Y.  544,  was  an  action  to 
ccmstrue  a  will.  The  will  bequeath«l  10  shares  of  New  York  Central 
Railroad  Company  stock  to  the  testator's  daughter  and  20  shares  of 
such  stock  to  his  wife  for  her  sole  use  during  life.  Said  cot]:^>any, 
after  the  execution  of  tiie  will  and  before  the  testator's  death,  issued 
to  its  stockholders  what  were  styled  "interest  certificates."  By  thdr 
terms  they  were  made  assignable,  and  payable  at  the  option  of  the  com- 
pany out  of  future  earnings,  with  dividends  thereon,  or  convertible 
into  stock.  It  was  held  that  the  legatees  took  the  specific  number  of 
shares  of  stock  as  they  were  at  the  time  of  the  testator's  death,  and 
could  claim  no  right  to,  or  interest  in,  the  certificates ;  that,  having 
been  issued  to  and  received  by  the  testator,  they  became  an  independent 
part  of  his  estate,  and  passed  by  the  residuary  clause  o£  the  will,  and 
the  cotut  said  (page  549) : 

"If  dividends,  •  •  •  then,  as  dividends,  they  belonged  to  the  etot*- 
holder  owning  the  shares  upon  which  they  were  paid ;  paid,  to  be  sure,  as 
scHnetbing  growing  out  of  his  stock,  but  instantly,  when  paid,  separable  fniD 
and  ind^ndent  of  It,  as  much  ao  as  though  paid  In  money  and  appearing  In 
his  assets  as  a  deposit  to  his  credit  tn  his  bank  account.  If  not  dlrtd^ds, 
*  *  *  then  by  their  terms  they  were  transferable  by  the  holder,  and  by 
their  terms,  and  by  the  necessary  legal  effect  ot  them,  an  indepn^ent  thlDC 
of  value,  not  a  part  of  the  stock,  nor  in  any  ways  atta^ied  tbereto^  or  aocom- 
panylng  it." 

There  can  be  no  question  but  that  the  stock  in  the  subsidiary  com- 
pany was  an  independent  thing  of  value  in  the  hands  of  the  testatrix 
m  her  lifetime,  and  that  she  could  have  sold  or  given  it  away.  If 
she  had  sold  it,  and  deposited  the  money  in  her  bank  account,  it  hardly 
seems  credible  that  any  (me  would  have  claimed  that  the  money  would 
have  passed  under  the  specific  legacy  of  30  shares  of  stock.  Nor  in 
my  opinion  was  there  any  guaranty  that  the  stock  should  not  be  di- 
mmished  in  value  by  a  distribution  of  surplus  profits  intermediate  the 
making  of  the  will  and  the  death  of  the  testatrix.  The  30  shares 
of  stock  sold  for  $12,734.40,  or  at  4^4  times  its  par  value.  There- 
fore, after  the  distribution  of  the  stock  of  the  subsidiary  companies, 
the  surplus  remaining  amounted  to  $325  on  each  $100  share  of  tfie 
Standard  Oil  stock.  It  is  conceded  that  if  the  company  had  distributed 
so  much  of  the  surplus  as  a  dividend,  and  delivered  ihis  stodc,  vhidi 
was  a  part  of  the  surplus,  as  was  done  by  the  Union  Pacific  under 
like  compulsion  of  the  federal  courts,  the  stock  would  have  becocne 
a  part  of  the  genera!  estate,  and  not  attached  to  or  accompanying  the 
shares  mentioned  in  the  specific  legacy.  To  my  mind,  the  method  of 
distribution  of  the  surplus,  whether  it  be  called  a  dividend  or  not, 
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no  bearing  on  the  case.  If  it  did,  to  my  mind,  the  controlling  fact 
would  not  be  the  question  of  the  intent  of  the  directors,  but  the  inten- 
tion of  the  court  in  ordering  the  distribution  and  that  was  clearly  that 
the  holding  of  these  shares  in  the  subsidiary  ccMnpanies  was  illegal,  and 
theref(M-e  that  the  Standard  Oil  C(»npany  sdiould  no  longer  hcAd  it 
as  a  part  of  its  sui|dtis,  but  should  segregate  these  shares  and  effectu- 
ally dispose  of  them.  To  now  hold  tiiat»  neverdieless,  they  remained 
attached  to  and  passed  as  an  incident  with  the  tr^sfer  ox  the  stock 
of  that  company  is  to  go  counter  to  that  decision. 

I  am  of  opinion  that  the  stock  of  the  subsidiary  companies,  when 
issued  and  received  by  the  testatrix,  became  an  independent  asset  of 
the  estate,  not  in  any  way  attached  to  or  aconnpanying  the  original 
stock;  that  it  was  the  intention  of  the  testatrix  to  have  the  legacies 
of  the  codicil  paid  out  of  the  proceeds  of  the  subsidiary  stock ;  and 
that  the  30  shares  of  stodc  of  ^e  Standard  Oil  Company  of  New 
Jersey  passed  under  the  eighth  clause  of  the  will  to  the  Home  for  the 
Aged  of  the  Uttle  Sisters  of  the  Poor  and  St,  Francis  Xavier  College, 
and  that,  after  paying  debts,  executor's  commissions,  and  the  expenses 
of  administration,  whatever  is  left  passes  to  the  residuary  legatee. 

In  my  opinitm  the  decree  of  the  surrogate  should  be  reversed  and 
the  matter  remitted. 

DAVIS,  J.,  concurs. 


MODBL  BXAHININO  ft  SPONOINQ  00.  T.  MARK  et  aL 
(Supreme  Ck>urt,  Aiq^ellate  Term,  First  Department.    Bforch  13,  1&16.) 
L  WoBK  AND  Labob  «s>28(^ — SumcuwoT  or  BinDKnoB— Auodht  or  Bb- 

COVBBT. 

Evidence  In  an  action  for  work,  labor,  and  services  keUl  to  show  plain- 
tiff entitled  to  recover  the  sum  of  f36.S0  upon  Its  claim  for  $71.33. 

tBd.  Note.— For  other  cases,  see  Work  and  I.abor,  Cent  Dig.  1 55;  Dec. 
Dl«.  ^28(4).] 
2.  BviDBMoz  ^s»600— SumoniroT— ODtnrrEBouiif. 

A  coont^claim  must  be  anstatned  by  strong  and  convincing  prooL 

[Ed.  Note.— For  other  cases,  see  Bridenoe,  Ccat.  Dig.  i|  2453-2460; 
Dec  Dig.  «»600.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  the  Model  Examining  &  Sponging  Company  against 
Nathan  Mark  and  Israel  Mark,  copartners  doing  business  under  the 
firm  name  and  style  of  the  Acme  Clothing  Company.  From  a  judg- 
ment rendered  in  favor  of  plaintiff,  after  a  trial  before  the  court  with- 
out a  jury,  defendants  appeal.  Reversed,  and  new  trial  granted,  un- 
less plaintiff  stipulates  for  a  reduction  of  judgment,  in  which  case, 
judgment  modified  and  afiuTned. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Herman  S.  Fried,  of  New  York  City,  for  appellants. 
Jacob  Klein,  of  New  York  City,  for  respondent. 
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PER  CURIAM.  [1]  The  action  is  for  work,  labor,  and  services, 
and  the  only  witness  called  by  plaintiff  testified  that  he  was  unable  to 
say  whether  there  was  an  agreed  price  fixed  for  the  work  in  ques- 
tion, but  gave  the  reasonable  value  thereof.  The  doing  of  the  work 
having  been  conceded,  the  defendants  proved  that  the  agreed  price 
was  fixed  by  the  plaintiif's  Mr.  Siegel,  and  all  bills  prior  to  the  one 
sued  upon  had  been  adjusted  upon  that  basis.  This  testimony  was 
corroborated  by  the  bills  for  such  former  work  and  the  checks  in  pay- 
ment of  same,  and  fully  sustained  the  defense  of  agreed  price.  On 
that  issue  the  plaintiff  was  entitled  to  recover  the  sum  of  $35.30,  in- 
stead of  $71.33  claimed,  and  that  we  think  should  have  been  the  judg- 
ment of  the  court  upon  the  whole  issue. 

[2]  As  to  the  counterclaim  pleaded,  it  was  not,  in  our  opinion,  sus- 
tained 1^  that  strong  and  convincing  kind  of  proof  required.  It  was 
simply  me  story  of  one  of  the  defendants  as  against  that  of  plain- 
tiff's manager,  and  it  was  fairly  resolved  by  the  learned  court  in  favor 
of  plaintiff. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  ap- 
pellants to  abide  the  event,  unless  respondent  stipulates  to  reduce  the 
judgment  to  $35.30,  with  appropriate  costs  in  the  court  below,  in 
which  event  the  judgment,  as  modified,  is  affirmed,  without  costs  to 
either  party. 


FRANCIS  T.  HOFTHAN. 

(Supreme  Court,  Appellate  Term,  First  Depcurtment.    March  13,  1916i) 

Lardlobo  and  Tenant  ^=»169(6) — Ikjubt  to  Tenant— Nkqlioence. 

Plaintiff  tenant,  familiar  with  a  stairway  and  knowing  of  the  existence 
of  a  hand  rail,  but  wbo  did  not  nae  it,  and  wbo  did  not  explain  the  cause 
of  bis  falling,  except  that  his  foot  slipped,  or  he  made  a  misstep,  as 
descending,  or  show  that  the  slip  was  caused  by  any  defect  In  the  stair- 
way, or  was  attributable  to  the  absoice  oC  light,  ot  his  own  freedom 
from  contributory  negUgeaoe,  had  no  cause  of  action  against  the  defend- 
ant landlord  for  negUgence. 

[Ed.  Note.— Fbr  other  cases,  see  Landlord  and  Tuwnt,  Oei^  Dig.  IS 
645,  660,  688 ;  Dec  Dig.  <»168(6).] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan*  Third  Dis- 
trict 

Action  by  Herbert  H.  Francis  against  Emilie  Hoffman.  From  a 
judgment  for  the  plaintiff  for  the  sum  of  $88,  rendered  by  the  court 
without  a  jury,  defendant  appeals.  Reversed,  and  judgment  entered 

dismissing  the  complaint 


Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 

DELEHANTY,  JJ. 

Stem,  Barr  &  Tyler,  of  New  York  City  (Henry  C.  Moses,  of  New 
York  City,  of  counsel),  for  appellant. 
Isidor  H.  Taylor,  of  New  York  City,  for  respondent 

WEEKS,  J.  No  explanation  was  given  as  to  the  cause  of  plain- 
tiff's fall,  except  that  his  foot  slipped,  or  he  made  a  misstep  on  the 
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stairway,  as  he  was  descending.  There  was  no  evidence  that  &e  slip- 
ping was  caused  by  any  defect  in  the  stairway,  or  that  the  accident 
was  attributable  to  the  absence  of  a  light. 

Plaintiff  was  familiar  with  the  stairway,  and  knew  of  the  existence 
of  a  handrail,  but  did  not  use  it^  There  was  no  proof  of  freedom 
irom  contributory  negligence,  and  the  motion  to  dismiss  the  complaint 
at  the  close  of  plaintiff's  case  should  have  been  granted.  Schindler 
V.  Welz  &  Zerweck,  145  App.  Div.  532,  130  N.  Y.  Supp.  344;  Broad- 
bent  V.  N.  Y.  Evening  Jouinal  Pub.  Co.,  147  App.  Div.  133,  131  N. 
Y.  Supp.  780. 

The  judgment  appeal^  from  should  be  reversed,  with  $30  costs, 
and  judgment  entered  dismissing  the  complaint,  with  costs.  All  concur. 


BBiITU  ▼.  BUSSBLL  et  aL ' 
(Saioeme  Gonrt,  Ainidlate  DlTlsl<m,  ndrd  Depaitment  Uardt  8,  1S16l) 

1.  HAerrEB  aitd  Sebvant  9s»821 — ^Ikjubt  to  Sbbtast  or  Independent  Con- 

TBAOTOB— Sa?1!  PLAOB. 

The  owner  of  premises  under  constmctlon,  who  agreed  himself  to  fur- 
nish, and  place  In  the  walls,  all  door  and  window  frames,  and  to  furnlsb 
floor  and  celling  joists,  was  not  liable  to  the  employ^  of  the  contractor  for 
the  oatalde  walls  for  injuries  through  the  collapse  of  the  floor  Joists, 
proiierlr  installed  by  the  owner,  on  which  the  employing  contractor  had 
piled  concrete  bIo<^  for  the  outside  walls,  an  unnMonable  use  ot  the 
floors,  Instead  of  erecting  outside  scafT^dlng,  dnce  the  owner's  agreement 
did  not  cover  the  fumialiing  of  scaffolding  f6r  the  constnictioiL  of  the 
outside  walls. 

[Bd.  Note. — BV>r  otlier  cases,  see  Blaster  and  Servant,  Cent.  Dig.  1 1262 ; 
Dec.  Dig.  «sb321.] 

2.  KaBOEB  and  jSEBTAKT  ^>821-- IlvmBT  XO  SKBTAKT  OT  InDEPXRIIBNT  GON- 

TBAGTOB— DDTT  OF  OWKEB, 

The  mere  fact  that  the  owner  of  a  building  under  construction,  who 
agreed  to  place  floor  Joists  himself,  made  no  objection  to  the  contractor 
for  the  outside  walls  using  the  floor  to  support  cement  blocks  for  soxAl 
walls,  did  not  impose  upon  such  owner  the  obligations  flxed  by  Labor  Law 
(ConsoL  Laws,  c.  31)  {  18,  touching  the  erection  of  scaffolding. 

[£d.  Note.— For  other  cases,  see  Master  and  Serrant,  Oent  Dig.  1  1262; 
Dec  Dig.  «=>321.] 

8.  ICabtbb  and  Seetaut  «»28e(17),  832(3)— Obligation  or  Owner  ov  Pbbk- 

ZBES — REABONABIEHESS  OT  VSK  OP  FLOOES — QUEOTION  FOE  JUET. 

In  an  action  for  personal  injuries  by  an  employe  against  his  employer, 
contractor  for  the  outside  walls  of  a  building,  and  against  the  owner 
thereof,  who  had  agreed  to  lay  floor  Joists,  such  Injuries  having  been  oc- 
casioned by  the  collapse  of  the  floors  when  the  employing  contractor  plied 
on  tb^  conent  blocks  for  the  outside  walls,  the  question  of  the  reason- 
ableness ot  such  use  of  the  floor,  determining  the  owner's  liability,  was 
tor  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Blaster  and  Serrant,  Cent  Dig.  i% 
1276 ;  Dec.  Dig.  .^286(17),  832(3),] 

4.  BlABTBB  AND  SEBVANT  ^S»116(1) — INJTTET  TO  SERVANT — LIABILITY  OE  MAS- 
TEB. 

The  contractor  for  the  erection  of  the  outside  walls  of  a  building  was 
liable  for  injuries  to  his  servant,  occasioned  by  the  collapse  of  the  floor 
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on  which  sadL  contracts  had  i^Ied  cement  blocks  for  use  In  the  walls, 
Instead  of  erecting  scaffolding  to  handle  them. 

[Ed.  Note.— For  other  cases,  see  Uastor  and  Servant,  Cent.  Dig.  f  207 ; 
Dec.  Dig.  «=»116(1)J 

Appeal  from  Trial  Term,  Delaware  County. 

Action  by  Harve;^  Smith  against  RoUand  Russell  and  Howard 
Northrup.  From  a  ju(l§^ent  for  plaintiff,  and  frcxn  orders  denyii^ 
defendants'  moticms  for  a  new  trial,  defendants  appeal.  Judgment 
and  order  as  to  defendant  Russell  affirmed,  and  reversed  as  to  defend- 
ant Nortiirup. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

A,  D.  &  C.  N.  Peake,  of  Walton  (A.  D.  Peake,  of  Walton,  of  coun- 
sel), for  appellant  Russell. 

Fancher  &  Fancher,  of  Walton  (A.  G.  Patterson,  of  Walttm,  of  coun- 
sel), for  appellant  Northrup. 

Arthur  K.  Conner,  of  Walton,  for  resptmdent 

WOODWARD,  J.  The  plaintiff  was  employed  by  the  defendant 
Russell.  Russell  had  entered  into  a  contract  in  writing  with  the  de- 
fendant Northrup  by  the  terms  of  which  Russell  was  to  do  the  ex- 
cavating, construct  the  foundation,  and  erect  the  walls  of  the  two- 
story  theater  building  where  the  accident  out  of  which  this  action 
arose  occurred.  The  defendant  Northrup  was  the  owner  of  the  prem- 
ises, and  he  agreed  to  furnish,  and  place  in  the  walls  as  the  work  pro- 
gressed, all  doors  and  window  frames,  as  per  plan ;  also  floor  and 
ceiling  joists.  The  building  had  reached  a  stage  in  the  OHistructimi 
where  the  second  floor  joists  were  put  into  place  by  tiie  defendant 
Nvthrup,  and  the  employes  of  the  latter  appear  to  have  been  at 
work  on  the  interior.  The  defendant  Russell,  as  appears  fr<Mn  his 
own  testimony,  was  making  use  of  these  floor  joists  for  the  purpose 
of  storing  the  concrete  blocks  of  which  the  outside  walls  were  being 
constructed,  because  he  could  perform  his  contract  cheaper  by  so  do- 
ing than  by  erecting  scaffolding  upon  the  outside  of  the  building  and 
taking  them  up  on  Sie  outside.  While  a  quantity  of  this  material  was 
being  placed  and  moved  about  the  floor  upon  the  joists  which  the  de- 
fendant Northrup  had  placed,  the  floor  collapsed,  and  the  plaintiff. 
Smith,  was  more  or  less  seriously  injured. 

[1-3]  There  can  be  no  reasonable  doubt  that  it  was  incumbent  upwi 
the  defendant  to  supply  the  necessary  scaffoldings  and  appliances  for 
the  construction  of  the  outside  walls  of  this  building,  and  that  no 
such  duty  rested  upon  the  defendant  Northrup.  The  latter  had  mere- 
ly agreed  to  "furnish,  and  place  in  walls  as  the  work  progresses,  all 
door  and  window  frames,  as  per  plan,  also  floor  and  ceilmg  joists," 
and  having  done  these  things  m  a  proper  manner  no  further  obliga- 
tion rested  uptm  him.  The  suggestion  that  this  contract  can  be  read 
to  impose  the  duty  of  furnishing  scaffoldings  to  the  defendant  Rus- 
sell, or  that  the  defendant  Northrup  undertook  to  furnish  such  scaf- 
foldings, is  wholly  without  force.  He  merely  undertook  to  furnish 
and  place  the  floor  and  ceiling  joists  in  the  construction  of  this  build- 


Sup.  Ct) 


SMITH  T.  BUS8BUL 


7C7 


ing.  He  said  in  effect  that  he  would  place  in  the  building,  as  the  work 
progressed,  and  as  required  by  the  plans,  the  floor  and  ceiling  joists. 
He  would  put  in  such  floor  and  ceiling  joists  as  the  plans  called  for, 
or  such  as  were  necessary  to  support  the  floors  and  ceilings  of  the 
building  under  construction. 

To  undertake  to  make  tibis  cover  the  furnishing  of  scaffolding  for 
the  construction  of  the  outside  walls  of  the  building  is  absurd.  He 
had  performed  his  entire  duty  in  the  premises  when  he  had  furnished 
and  placed  the  joists  necessary  to  support  the  floors  of  the  building, 
and  the  mere  fact  that  he  may  not  have  raised  objections  to  the  defend- 
ant Russell  using  the  floor  in  the  work  of  construction  does  not  im- 
pose upon  him  the  duties  and  obligations  fixed  by  section  18  of  the 
Labor  Law  in  respect  to  the  erection  of  scaffoldings.  The  floor  joists 
were  put  in  place  by  the  defendant  Northrup  for  the  sole  purpose,  so 
far  as  he  is  concerned,  of  performing  his  part  of  the  contract,  which 
made  no  suggesticm  of  scaffolding,  but  of  floors  for  the  building,  and 
there  is  no  evidence  whatever  that  the  joists  were  not  strong  enough, 
or  that  they  were  not  properly  placed,  to  accomplish  all  of  the  pur- 
poses for  which  Northrup  had  designed  them.  If  defendant  Russell 
saw  fit  to  make  use  of  these  floor  joists  for  scaffolding,  it  was  clearly 
his  duty  to  determine  whether  they  were  proper  for  this  purpose. 

Defendant  Northrui^  by  placing  floor  joists  under  his  contract  with 
Russell,  did  not  warrant  tiieir  use  for  the  purposes  of  defendant  Rus- 
sell's contract.  He  assumed  no  other  liability  than  their  use  as  floors 
in  the  character  of  building  then  under  construction,  and  it  was  error, 
therefore,  for  tfie  learned  trial  court  to  refuse  to  charge  that,  if  the 
jury  find  the  defendant  Russell's  use  of  this  structure  was  unreason- 
able, defendant  Northrup  is  not  liable.  Russell  knew  all  about  the 
building.  Northrup  had  no  obligation  to  construct  a  scaffolding.  He 
had  only  undertaken  to  place  the  floor  joists,  and  when  these  joists 
were  put  to  any  other  use  than  that  of  supp(»i:ing  the  floor  of  this 
building,  the  question  of  the  reasonableness  of  that  use  was  for  the 
jury,  and  it  was  the  duty  of  the  court  to  so  charge  upon  the  defend- 
ant Northrup's  request.  Duhme  v.  Hamburg-American  Packet  Co., 
184  N.  Y.  404,  77  N.  E.  386,  112  Am.  St.  Rep.  615;  Lorenzo  v.  Fail- 
lace,  132  App.  Div.  103,  116  N.  Y.  Supp.  326. 

[4]  We  are  fully  persuaded  that  the  defendant  Russell  failed  in 
the  discharge  of  his  duty  to  the  plaintiff,  and  that  as  to  him  the  ver- 
dict was  proper,  and  the  judgment  and  order  should  be  affirmed ;  but 
in  the  case  of  the  defendant  Northrup  there  was  neither  an  obligation 
to  construct  a  scaffolding  nor  an  invitation  to  use  the  floor  joists  as 
such  scaffolding,  and  that  the  error  of  the  court,  in  refusing  to  charge 
as  requested,  demands  the  reversal  of  the  judgment  and  order  as  to 
him.  The  judgment  and  order  should  be  affirmed  as  to  defendant 
Russell,  and  as  to  defendant  Northrup  should  be  reversed. 

Judgment  and  order  affirmed,  with  costs,  as  to  defendant  Russell, 
and  as  to  defendant  Northrup  judgment  and  order  reversed,  and  new 
trial  granted,  with  costs  to  appellant  to  abide  event  All  concur. 
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INTERBOBOUQH  RAPID  TRANSIT  CO.  et  aL  T.  CITX  OF  NEW 

TOBK  et  aL 

(Supreme  Court,  Appellate  DlTlslon,  First  Department.   Mardi  3,  1916.) 

MiJNICIPAL  COBFOBATIOKS  «S»719 — WaTBB  FBOHTAOB  AND  DOOKfl — POWESS  Or 

Officers. 

Plaintiff  was  authorized  by  the  board  of  docks  and  the  Public  Service 
CkHnmlssion  to  contract  and  maintain  Intake  and  discharge  ^pea  for  con- 
densing purposes  vnAer  Exterlw  street  and  thiDagb  tbe  bnlkliead  waU, 
and  to  erect  on  the  bulkhead  suitable  coal-receiving  and  ash-dtscbarge 
devices,  with  the  privilege  of  building  coal  and  ash  conveyors  over  and 
under  the  street.  Laws  1887,  c  697,  as  amended  by  Laws  1888,  c  272, 
and  Laws  1889,  a  257,  provides  for  the  laying  oat  of  Exterior  street  115 
feet  wide,  and  empowers  the  departm^t  of  docks  to  determine  on  a  plan 
for  the  street,  and  to  fix  the  grade  of  the  street,  with  the  concurrence  of 
the  commissioner  of  public  works,  giving  to  the  department  of  public 
works  exclusive  charge  and  control  of  the  west  65  feet  of  the  street,  and 
to  the  board  of  docks  control  of  the  remainder.  Laws  1897,  c  378,  as 
amended  by  Laws  1901,  c.  466,  being  aecUon  819  at  the  Greater  New  Imlc. 
Obarter,  gives  tbe  Gommlsstoner  of  dodcs  exclaslve  power  to  regulate  tbe 
use  of  marginal  streets  to  the  best  advantage  fbr  use  In  omnectlon  with 
wharves  and  bulkheads,  and  to  regulate  by  license  or  any  other  means 
tbe  transfer  of  goods  or  merchandise  upon,  over  or  under  such  marginal 
Btreeta  Held,  that  plaintiff  could  not  be  required  to  secure  further  li- 
cense than  that  from  the  board  of  docks,  since  tbe  street  was  but  one 
street,  over  which  it  had  exclusive  control. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Die  fl 
1423,  1529-1535;  Dec.  Dig.  «=»719.] 

Clarke,  P.  J.,  and  Page,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County, 

Proceeding  for  injunction  by  the  Interborough  Rapid  Transit  Com- 
pany and  the  Manhattan  Railway  Company  against  the  Cit^  of  New 
York,  and  another.  From  an  order  denying  plaintiffs'  moti<m  for  an 
injunction  pendente  lite,  they  appeal.   Reversed,  and  motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  SCOTT,  and  PAGE,  JJ. 

Henry  J.  Smith,  of  New  York  Ci^,  for  appellants. 
William  J.  Clarke,  of  New  York  City,  for  re^ndents. 

SCOTT,  J.  The  order  appealed  from  denies  plaintiffs'  motion  for 
an  injunction  pendente  lite  restraining  the  president  of  the  borough  of 
Manhattan  from  removing  or  interfering  with  the  intake  and  discharge 
tunnels  and  coal-conveying  devices  erected  under  and  over  Exterior 
street,  along  the  East  River,  between  Seventy-Fourth  and  Seventy- 
Fifth  streets,  connecting  with  plaintiffs'  power  house  abutting  on  said 
Exterior  street.  The  tunnels  are  used  to  supply  and  discharge  the 
water  required  for  condensing  pmposes  in  the  power  house,  amount- 
ing to  200,000  gallons  per  minute,  and  are  laid  from  said  power  house 
under  said  Exterior  street  to  the  East  lUver.  The  coal-carrying  de- 
vice is  in  the  form  of  a  bridge  erected  over  Exterior  street  about  40 
feet  above  the  surface,  with  a  coal-hoisting  device  on  the  dock  op- 
posite the  power  house.  Hie  conveyors  carry  from  700  to  1,000  tons 
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of  coal  per  diem.  The  power  house  is  erected  chi  Exterior  streiet,  be- 
tween Seventy-Fourth  and  Seventy-Fifth  streets,  occupying  the  ¥^ole 
block  front,  and  supplies  the  entire  elevated  railway  system  of  the 
plaintiffs  witfi  power,  except  on  a  portion  of  the  Sixth  and  Ninth  Ave- 
nue lines.  The  use  of  the  intake  and  discharge  tunnels  and  the  coal 
conveyor  is  necessary,  as  matters  now  stand,  for  the  operation  of  the 
power  house.  It  was  made  quite  clear  on  the  argument  that  there  is 
no  real  desire  on  Ihe  part  of  the  defendants  to  compel  the  removal  and- 
discontinuance  of  the  said  tunnels  and  conveyor,  but  their  claim  is 
that  plaintiffs  have  erected  and  are  using  said  devices  without  lawful 
authority,  and  wish  to  compel  plaintiffs  to  apply  for  and  obtain  from 
what  defendants  insist  is  the  proper  municipal  authority  a  permit  or 
franchise  to  continue  the  use  and  maintenance  of  said  facilities. 

There  is  nothing  in  the  case  which  will  require  the  taking  of  any- 
evidence,  the  facts  being  all  admitted,  and  the  determination  of  the 
questions  involved,  being  dependent  upon  certain  statutes  and  written 
documents  of  record,  will  tiierefore  be  determinative  of  the  action. 
The  au&ority  upon  which  plaintiffs  rely  consists  of  two  agreements 
between  the  plaintiff  Manhattan  Railway  C<»npany  and  the  board  of 
docks,  one  dated  May  31, 1900,  and  the  other  dated  July  27,  1910,  and 
a  permit  or  authorization  from  the  Public  Service  Commission  dated 
September  27,  1913.  By  the  agreements  above  referred  to  the  said 
Manhattan  Railway  Company  is  given  the  right : 

"To  construct  and  maintain,  during  tbe  term  of  the  lease  bereby  demised 
and  any  renewals  thereof,  Intake  and  discharge  pipes  for  condensing  purposes 
onder  the  margtnal  street  and  through  the  bulkhead  wall,  and  to  erect  on  said 
bulkhead  suitable  coal-recelrlng  and  ash-distdiarge  devices,  with  the  prlTllege 
of  placing  coal  and  ash  conveyors  over  and  under  the  manual  street" 

If  the  board  of  docks  had  power  to  grant  to  the  railway  company 
the  right  to  cross  the  whole  of  the  marginal  street  by  its  tunnels  and 
coal  conveyor,  there  seems  to  be  no  doubt,  and  as  I  understand  it  no 
question  is  made,  that  the  a^eements  constitute  a  sufficient  permit 
and  authorization  so  to  do.  The  defendants  claim,  however,  that  in 
so  far  as  concerns  the  westerly  65  feet  of  said  marginal  street  the 
board  of  docks  had  no  such  power,  and  therefore  that  as  to  said  por- 
tion of  the  street  its  attempted  authorization  was  ineffective.  The 
question  involved  is  therefore  merely  as  to  which  city  department 
has  been  vested  with  power  and  authority  to  grant  a  permit  for  such 
structures. 

Exterior  street  was  laid  out  and  established  by  chapter  697,  Laws 
of  1887,  amended  by  chapter  272,  Laws  of  1888,  and  chapter  257, 
Laws  of  1889.   The  first  section  of  that  act  reads  as  follows : 

"Section  1.  There  shall  be  laid  out  and  completed  upon  and  after  the 
flUng  of  a  plan  therefor,  and  as  provided  by  this  act,  an  exterior  street  of  one 
hundred  and  fifteen  feet  In  width,  extending  along  the  westerly  shore  of  the 
East  River  In  tbe  city  of  New  York,  from  tbe  center  line  of  East  Sixty- 
Fourth  street,  as  such  line  is  and  would  be,  If  extended  eastwardly  Into  the 
East  River,  to  the  northerly  line  of  East  Elgbty-Hrst  street,  as  such  Une  Is 
and  would  be  If  extended  eaatwardly  into  the  East  BXva." 

By  the  second  section  of  tfie  act  the  board  of  the  department  of 
docks  was  intrusted  with  the  du^  of  determining  upon  a  plan  for 
167N.X.S.--49 
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the  said  street,  and  it  was  provided  that  the  plan,  when  approved  by 
the  commissioners  of  the  sinking  fund,  should  be  "the  plan  according 
to  which  said  street  shall  be  laid  out  and  c<Hnpleted."  By  the  fourth 
section  it  was  provided  that  the  grades  of  the  "whole  of  said  exterior 
street  shall  be  fixed  by  the  *  *  •  board  of  the  department  of 
docks,  witli  the  concurrence  of  the  commissioner  of  public  wcwks/'  and 
as  to  the  charge  and  control  of  the  street  when  laid  out  it  was  pro- 
vided as  follows: 

"That  portion  of  tnld  street  and  being  between  Its  westerly  line  and 
a  line  drawn  parallel  with  sncta  westerly  line,  and  aUty-five  fe^  easterly 
therefrom,  diall  l)e  and  remain  nnder  the  excln^ve  charge  and  control  of  the 
department  of  public  works,  as  Is  now  provided  by  law  for  the  other  public 
streets  In  the  dty  of  New  York,  and  the  remaining  portiim  of  said  street  lying 
easterly  of  said  sixty-five  feet  line  shall  be  and  remain  under  the  ezidoslTe 
charge  and  control  of  the  said  department  of  docks." 

It  was  also  provided  that: 

"The  said  street,  and  the  bulkhead  forming  its  outer  edge,  shall  b«  and 
remain  at  all  times  a  public  exterior  street  or  wharf,  for  free  and  common 
use  except  as  herdn  otherwise  provided,  and  the  same  and  the  wharfage  and 
emoluments  arising  from  the  use  thereof  shall  be  the  property  of  the  coxpora- 
thm  of  the  dty  of  New  York." 

I  have  quoted  thus  fully  from  the  Act  establishing  the  exterior 
street  to  emphasize  the  fact,  which  seems  to  me  to  be  of  consequence, 
that  but  a  single  street  115  feet  wide  was  provided  for,  not  a  street 
65  feet  wide  and  a  dock  or  wharf  50  feet  wide,  although  a  part  of 
this  street  was  ordained  to  remain  under  the  charge  of  the  departmrat 
of  public  works  and  a  part  under  the  charge  of  the  department  of 
dodcs. 

The  important  legislative  enactment  bearing  upon  the  question  now 
under  consideration  is  section  819  of  the  Greater  New  York  Charter 
(chs^ter  378,  Laws  1897,  amended  by  chapter  466,  I^ws  1901).  This 
section  was  derived  frwn  section  712  of  the  New  York  City  Ccmsoli- 
dation  Act  (chapter  410,  Laws  1882),  which  was  itself  frequently 
amended,  and  always  in  the  direction  of  extending  and  increasing  the 
authority  and  jurisdiction  of  the  department  of  docks  over  the  water 
front  of  the  city  and  the  lands  adjacent  thereto.  See  chapter  567, 
Laws  1887;  chapter  482,  Laws  of  1890;  chapter  158,  Laws  of  1892; 
chapter  397,  Laws  of  1893.  Finally  section  819  of  the  Charter  con- 
ferred upon  the  commissioners  of  docks  a  broader  power  respecting 
marginal  or  exterior  streets  than  had  ever  before  been  conferred  upon 
ttie  department  of  docks.  It  provided  as  follows : 

"The  commissioner  of  docks  shall  have  exclusive  power  to  regulate  the  use 
of  marginal  streets  so  that  the  land  and  buildings  upon  all  such  marginal 
Btireets  may  be  used  to  the  best  advantage  In  connection  with  the  wharves  and 
bulkheads ;  and  the  commissioner  of  docks  shall  have  the  power  to  reflate, 
by  license  or  by  any  other  suitable  means,  the  transfer  of  goods  and  merchan- 
dise upon,  over  or  under  all  such  marginal  streets;  except  that  the  said 
commisaifnier  of  docks  shall  not,  under  tUs  section,  have  aoy  power  in  re- 
spect to,  or  jurisdiction  over,  the  public  driveway  authorised  by  and  con- 
structed nnder  chapter  102  of  the  Lan  ot  1893  and  acts  amendatory  thereof 
[the  sPMdway  on  Harlem  Blverl.'' 
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It  may  well  be  true,  as  insisted  by  defendants,  that  this  new  enact- 
ment did  not  change  or  attempt  to  change  the  status  of  any  street, 
or  to  convert  the  westerly  65  feet  of  the  exterior  street  from  a  street 
into  a  wharf  or  bulWiead.  Doubtless  that  65  feet  still  remained  a  part 
of  the  street  system  of  the  city,  and  so  far  as  concerns  its  care  and 
general  control  continued  to  be  in  the  charge  of  the  borough  presi- 
dent, as  successor  to  the  former  department  of  public  works.  But 
the  power  to  regulate  its  use  in  regard  to  the  transfer  of  goods,  wares, 
and  merchandise  upon,  over,  and  under  it  was  distinctly  conferred 
upon  the  commissioner  of  docks.  I  can  find,  neither  in  the  act  of 
1887  establishing  the  exterior  street,  nor  in  the  sections  of  the  Char- 
ter from  which  I  have  quoted,  any  warrant  for  holding  that  the  power 
given  by  the  Charter  to  the  commissioner  of  docks  was  intended  to 
be  limited  to  the  outer  50  feet  of  the  street. 

Kxterior  street,  as  already  pointed  out,  was  established  as  one  street, 
of  the  width  of  115  feet,  and  the  authority  to  lay  it  out,  and  to  estab- 
lish its  grade  for  its  whole  width,  was  from  the  first  given  to  the  dock 
department,  and  so  far  as  I  can  find,  from  an  examination  of  the  stat- 
utes, it  has  never  ceased  to  be  a  single  street  for  its  whole  original 
width.  The  declared  purpose  of  the  Charter,  in  conferring  upon  the 
dock  ccwnmissioner  power  to  regulate  its  use,  is  "so  that  the  lands  and 
buildings  upon  all  such  marginal  streets  may  be  used  to  the  best  ad- 
vantage in  connection  with  the  wharves  and  bulkheads."  The  lands 
and  buildings  upcm  a  marginal  street  must  of  necessity  lie  upon  the 
inshore  sides  of  sudi  streets,  and  the  wharves  and  bulkheads  must, 
of  like  necessity,  He  upon  the  offshore  sides.  If  the  commissioner  of 
docks  is  to  regulate  the  use  of  such  streets,  so  that  the  lands  and  build- 
ings may  be  used  to  the  best  advantage  in  connection  with  the  wharves 
and  bulicheads,  and  to  that  end  is  given  power  to  regulate  by  license 
or  other  suitable  means  the  transfer  of  goods  and  merchandise  up(ni, 
over,  or  under  such  marginal  streets,  that  power,  to  be  effectually  ex- 
ercised, must  extend  to  the  whole  street  lying  between  the  lands  and 
buildings,  on  the  one  hand,  and  the  wharves  and  bulkheads,  on  the 
other.  To  confine  it  to  the  outwardly  SO  feet  of  a  115-foot  street  would 
be  to  neutralize  the  statute  and  prevent  the  doing  by  the  dock  com- 
missioner of  that  which  he  is  expressly  authorized  to  do. 

To  so  hold  is  not  in  conflict  with,  but  entirely  in  accord  with  Vilias 
V,  Featherson,  94  App.  Div.  259,  87  N.  Y.  Supp.  1094,  cited  upon  the 
briefs  of  both  appellant  and  respondent.  That  case  had  to  do  pri- 
marily with  the  question  whether  or  not  the  dock  department  could 
lease  dock  property  for  commercial  purposes  unconnected  with  water 
front  usage,  but  in  the  cotu'se  of  the  discussion  reference  was  had  to 
section  819  of  the  Charter  in  the  following  language : 

"The  farther  provision  ot  section  819  of  the  Charter  that  the  commissioner 
of  docks  should  have  the  exclusive  power  to  regulate  the  use  of  marginal 
streets,  so  that  the  land  and  bnlldhigs  upon  all  such  marginal  streets  might 
be  used  to  the  best  advantage,  In  c<Hinectioa  with  the  wharves  and  bulkheads, 
did  not  rafer  to  the  land  and  buildings  in  the  marginal  streets,  but  to  the 
abutting  land  and  bnlldings,  thus  emphasizing  the  intention  that  these  streets 
should  be  so  used  In  connection  with  the  wharves  and  the  abutting  laud  and 
buildings  thereon  as  would  best  conserve  the  general  purposes  of  commerce. 
For  that  purpose,  ondoabtedly,  the  commlsslonier  could  authorize  the  con- 
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strucUon  of  machinery  for  loading  and  unloading  ships,  and  carrying  the 
merchandise  therefrom  to  the  adjoining  property,  although  such  a  use  would 
be  Inconsistent  with  a  strict  street  use.  •  *  •  He  is  given  authority  to 
lease  the  wharves  and  piers,  and  incidental  authority  in  connection  with 
such  leases  to  control  the  marginal  streets  whlc^  are  adjacent  to  such  i^ers 
and  bolUieads." 

For  these  reasons  I  am  of  opinion  that  the  right  given  to  the  Man- 
hattan Railway  by  the  dock  department  in  1900  and  1910  was  sufficient 
to  warrant  the  construction  and  maintenance  of  the  tunnels  and  coal 
conveyor  hereinbefore  described,  and  consequently  that  the  order  ap- 
pealed from  should  be  reversed,  with  $10  costs  and  disbursements  and 
the  motion  granted.  Order  filed. 

Mclaughlin  and  LAUGHLIN,  JJ.,  concur. 

PAGE,  J.  (dissenting).  This  is  an  appeal  from  an  order  denying 
plaintiffs'  motion  for  an  injunction  pendente  lite  to  prevent  the  presi- 
dent of  the  borough  of  Manhattan  from  removing  or  interfering  with 
certain  overhead  and  substurface  structures  maintained  by  the  Inter- 
borough  Rapid  Transit  Company  or  its  lessor,  tiie  Manhattan  Railway 
Company. 

The  plaintiffs'  power  house  is  situated  on  the  west  side  of  Exterior 
street  between  Seventy-Fourth  and  Sevenly-Piftii  streets.  It  also  holds 
a  lease  of  the  bulldiead  on  the  East  River  between  Seventy-Fourth  and 
Seventy-Fifth  streets.  The  structures  which  the  city  authorities  threat- 
en to  remove  are  the  intake  and  discharge  tunnels  used  to  supply  and 
discharge  the  water  required  for  condensing  purposes  in  the  power 
house,  and  a  bridge  erected  40  feet  above  Exterior  street,  in  which 
is  a  coal-carrying  device,  connecting  the  power  house  with  a  coal 
hoist  erected  upon  the  bulkhead.  The  city  of  New  York  claimed  that 
the  bridge  and  tunnels  are  illegal  structures,  and,  unless  the  plaintiffs 
applied  for  a  permit  to  maintain  them,  the  borough  president  was  di- 
rected to  remove  them  on  December  1,  1915.  The  plaintiffs  claim  that 
the  structures  are  lawfully  in  the  street  under  a  contract  with  the 
dock  department,  and  that  since  1902  the  structures  have  been  main- 
tained under  such  contract,  except  a  new  intake  tunnel  was  constructed 
in  the  year  1914  by  virtue  of  a  permit  of  the  dock  department,  under 
the  direction  and  supervision  of  the  Public  Service  Commission.  The 
plaintiffs  further  contend  that  the  occupation  of  &cterior  street  by  the 
tunnds  and  the  coal  conveyor  is  a  right  necessary  and  incidental  1x> 
the  operation  of  a  power  house,  and  as  such  a  necessary  incident  of 
its  general  franchise  to  operate  a  railroad  by  electricity. 

This  plea  of  necessity  in  my  opinion  is  entitled  to  little  considera- 
tion. Even  if  we  should  concede  tiiat  the  manufacture  of  its  own  elec- 
tric power  is  a  necessary  adjimct  to  the  operation  of  its  franchise,  the 
transportation  of  coal  by  conveyors  within  streets  of  the  city,  or  the 
transportation  of  water  by  means  of  tunnels  in  the  street,  is  not  neces- 
sary to  the  (^ration  of  a  power  house.  No  doubt,  with  a  power  house 
situated  as  is  this  one,  such  transportati(ni  is  more  eccmmnical  and  of 
greater  convenience  than  would  be  possible  by  other  means ;  but  this 
is  not  synonymous  with  necessity.   The  plaintiffs  operate  &eir  road 
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through  a  large  portion  of  the  boroughs  of  Manhattan  and  the  Bronx. 
Direct  access  to  the  water  front  is  possible  in  many  localities,  as  near 
to  its  lines  of  road  as  the  one  in  question,  and  I  think  we  can  take  ju- 
dicial notice  of  the  fact  that  several  large  power  houses  for  the  manu- 
facture of  electric  current,  both  for  commercial  and  transportation 
use,  are  situated  directly  upon  the  water  front.  That  electric  current 
may  be  and  is  transmitted  great  distances  from  the  place  of  manufac- 
ture to  the  place  of  use  is  also  a  well-known  scientific  fact.  There  is, 
therefore,  not  tiie  same  necessity  for  a  close  proximity  between  the 
power  house  and  the  road  that  would  justify  the  appropriation  of 
certain  streets  to  its  use. 

The  case  of  Brookl>*n  Heights  R.  R.  Co.  v.  City  of  Brooklyn,  152 
N.  Y.  244,  46  N.  E.  509,  relied  upon  by  appellants,  is  clearly  distin- 
guishable from  the  instant  case.  In  that  case  the  company  was  pro- 
hibited by  its  grant  of  franchise  from  locating  its  car  barns  on  any  of 
the  streets  immediately  contiguous  to  its  line  of  road,  but  was  given 
authority  to  construct  and  maintain  in  "said  street"  (that  upon  which 
its  road  was  to  be  constructed),  "and  in  such  parts  of  those  adjacent 
thereto  as  may  be  necessary,  connections,  switches  *  *  *  for  the 
convenient  operation  of  said  road  and  the  housing  and  care  of  its  cars 
and  other  equipments.    *   *    *  "   The  Court  said : 

"Wben  we  consider  the  gnestion  of  the  existence  of  authority  In  the  plain- 
tlfF  to  use  these  other  streets,  for  the  purpose  of  having  a  storehouse  and  of 
connecting  Its  railroad  therewith,  I  think  we  may  readily  diq;K>se  of  It  upon 
the  theory  that  It  was  a  reasonable  necessity,  InqtUedly,  if  not  expressly,  sanc^ 
tioned  by  the  law  of  Its  creation." 

This  case  cannot  be  cited  as  an  authority  for  the  appropriation  by 
a  railroad  corporation  of  rights  in  streets,  not  expressly  or  impliedly 
within  its  grant,  merely  because  of  convenience  or  economy  of  opera- 
ticm,  nor  even  on  the  plea  of  necessity,  to  appropriate  to  its  use  public 
or  private  [HY^>er^  without  compensation.  The  right  to  acquire  prop- 
erty by  eminent  domain  yfzs  given  to  such  corporaticm  that  it  might 
be  able  to  acquire  such  property  as  was  necessary  for  the  proper  op- 
eration of  its  frandiise  upon  an  adequate  payment  for  property  taken, 
and  for  the  reason  that  the  use  by  it  of  such  pwoperty  as  was  neces- 
sary for  its  operation  was  to  the  public  advantage  and  convenience. 
Whatever  rights  the  plaintiffs  have  to  use  this  street  rest  upon  the 
permission  given  by  the  dock  department.  Undoubtedly  the  right  to 
construct  and  maintain  the  tunnels  and  the  coal  conveyor  from  the 
water  frcmt  to  the  power  house  was  expressly  given  by  that  depart- 
ment, and  if  it  was  within  the  powers  of  that  department  the  city  can- 
not disturb  or  interfere  with  the  plaintiffs'  use  of  such  structures.  It 
is  therefore  necessary  to  consider  the  authority  of  the  dock  department 
over  the  street. 

Exterior  street,  from  Sixty-Fourth  to  Eighty-First  street,  was  laid 
out  and  established  under  and  by  virtue  of  an  act  of  the  Legislature 
of  the  state  of  New  York  (Laws  1887,  c.  697,  amended  by  Laws  1888, 
c.  272,  and  Laws  1889,  c.  257)  which  provided  for  an  exterior  street 
of  115  feet  in  width  extending  along  the  westerly  shore  of  the  East 
River  frc»n  the  center  line  of  East  Sixty-Fourth  street  to  the  norther- 
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ly  line  of  East  Eighty-First  street.  The  plan  for  the  street  was  to  be 
prepared  by  the  dock  department,  subject  to  the  approval  of  the  cxxa- 
missioners  of  the  sinking  fund,  and  the  act  provided  that : 

*'Satd  plan  on  Its  approval  shall  be  the  plan  according  to  whldi  the  said 
street  shall  be  laid  out  and  completed,  and  also  the  sole  plan  according  to 
which  any  wharf,  pier,  bulkhead,  basin,  dock  or  slip  or  any  wharf  stnictare 
or  superstructure  shall  thereafter  be  laid  out  in  tliat  part  of  the  water 
front  included  In  and  specified  upon  said  plan."  "That  portion  of  the  said 
street  lying  and  being  between  its  westerly  line  and  a  line  drawn  paralld 
with  sndi  westerly  line,  and  slxty-flve  feet  easterly  therefrom  shall  be  and 
remain  under  the  exclusiTe  charge  and  control  of  the  department  of  public 
works,  as  Is  now  provided  by  law  for  other  public  streets  In  the  dty  of  New 
York,  and  the  remaining  portion  of  said  street  lying  easterly  of  said  sixty- 
five  foot  line  shall  be  and  rraudn  under  the  exdusiTe  charge  and  control  of 
said  department  of  docks." 

Pursuant  to  the  provisions  of  this  act  condemnation  proceedings 
were  instituted  and  title  was  vested  in  tiie  city  on  confirmation  of  the 
report  of  the  commission.  The  fee  in  the  65-foot  strip  was  condemned 
for  street  purp<wes,  and  the  expense  was  assessed  and  paid  by  the  ad- 
joining property  owners,  while  as  to  the  50-foot  strip  the  fee  simple 
was  taken  and  the  expense  of  acquiring  it  was  paid  by  tlie  city  from 
the  proceeds  of  the  sale  of  dock  bonds.  Laws  1^7,  c.  ^7,  §  6 ;  Laws 
1882,  c.  410,  §  143.  The  commissioner  of  public  works  was,  by  the 
act  of  1887,  amended  as  aforesaid,  required  to  regulate,  grade,  and 
otherwise  improve  "that  portion  of  said  street  hereinbefore  placed  un- 
der the  control  of  the  department  of  public  works,"  and  "the  depart- 
ment of  docks  is  hereby  authorized  and  directed  *  *  *  to  regu- 
late, grade  and  otherwise  improve  that  portion  of  said  Exterior  street 
which  by  this  act  is  placed  under  the  charge  and  control  of  said  depart- 
ment of  docks."  The  department  of  docks  is  given  power  to  lease 
the  wharfage,  and  they  may  give  an  exclusive  right  to  the  use  and 
occupancy  by  the  lessee  of  that  part  of  the  street  or  wharf  lying  east 
of  a  line  drawn  parallel  to  and  100  feet  easterly  of  the  westerly  line 
of  said  street. 

It  is  evident  from  these  considerations  that  the  65  feet  of  the  west- 
erly portion  of  said  street  was  not  under  the  jurisdiction  or  control  of 
the  department  of  docks,  and  that  the  jurisdiction  and  control  of  the 
department  of  docks  was  limited  to  the  50-foot  strip  adjacent  to  the 
bulkhead.  This  is  the  clearly  expressed  provision  of  law.  While  in 
the  dianges  made  necessary  by  the  reclassification  of  many  adminis- 
trative departments  by  the  Greater  New  York  Charter  I  do  not  find 
anywhere  an  express  repeal  of  the  powers  given  to  the  commissioner 
of  public  works  over  this  portion  of  Exterior  street,  the  power  has 
devolved  upon  the  borough  president,  and  together  with  other  public 
streets  certain  powers  have  been  given  to  the  board  of  estimate  to  grant 
permits  or  franchise  rights  within  it.  Nor  do  I  find  in  the  various 
laws  to  which  the  appellant  has  referred  anything  that  shows  an  inten- 
tion of  givii^  ^e  department  of  docks  jurisdiction  and  control  over 
the  westerly  65  feet  of  this  street,  or  to  change  the  purpose  of  its  use 
from  street  to  wharf  purposes. 

Section  819  of  the  Greater  New  York  Charter  is  a  re-enactment  of 
section  712  of  the  Consolidation  Act  of  1882,  as  amended  by  chapter 
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482  of  the  Laws  of  1890,  chapter  158  of  the  Laws  of  1^2,  and  chapter 
397  of  the  Laws  of  1893.  As  originally  enacted,  section  712  undoubt- 
edly was  limited  in  its  application  to  such  portions  of  the  water  front 
as  were  authorized  by  the  third  subdivision  of  section  99,  of  chapter 
137  of  the  Laws  of  1870,  as  amended  by  section  6  of  chapter  574  of 
the  Laws  of  1871.  By  reference  to  these  statutes  it  appears  that  the 
plans  were  to  be  prepared  by  the  department  of  docks  and  were 
to  be — 

"the  sole  plan  according  to  which  any  wharf,  pier,  bulkhead,  basin,  dock  or 
slip,  or  any  wharf,  structure  or  superstructure  shall  thereafter  be  laid  out 
or  constructed  within  the  territory  or  district  embraced  In  and  spedfled  upon 
such  idan,  and  be  the  sole  and  authority  for  aoUd  fiUing  in  the  waters 
surrounding  said  dty  and  for  extending  piers  into  said  waters  and  erecting 
bulkbeada  around  said  city.** 

There  is  no  mention  in  this  act  of  the  establishment,  opening,  or  use 
of  public  streets.  The  expenses  of  acquiring  lands  nnder  water  or 
uplands  were  to  be  paid  from  the  proceeds  of  dock  bonds,  authorized 
to  be  issued  for  that  purpose.  Such  marginal  streets,  therefore,  as 
were  laid  out  upon  the  plan,  were  a  portion  of  the  dock  property  and 
established  for  access  to  and  the  convenient  use  of  bulkheads,  wharves, 
and  piers  shown  upon  the  plans.  Most  of  this  property  was  formed 
by  filling  in  of  the  land  between  high  and  low  water  mark,  which 
already  belonged  to  the  city.  For  a  detailed  historical  statement,  see 
Langdon  v.  Mayor,  etc.,  93  N.  Y.  129. 

By  chapter  482  of  the  Laws  of  1890,  the  words  "including  the  water 
front  on  the  westerly  side  of  the  Harlem  River  from  the  easterly  line 
of  Third  avenue  along  the  water  front  from  said  line  to  the  north- 
erly side  of  Eighty-Sixth  street"  were  interpolated.  In  chapter  397 
of  the  Laws  of  1893  certain  acts  relating  to  the  powers  of  the  de.- 
partment  of  public  works  and  other  departments  of  the  city  govern- 
ment were  expressly  repealed,  but  the  act  under  which  the  street  un- 
der consideration  was  established  and  constructed  was  not  menticmed. 

Section  819  of  the  Charter,  by  its  terms,  in  so  far  as  it  relates  to  the 
repeal  of  laws  inconsistent  witii  that  section,  relates  only  to  the  ter- 
ritory embraced  within  that  section,  which,  as  we  have  seen,  is  such 
.  as  appeared  upon  the  plan  authorized  by  the  act  of  1871.  The  prem- 
ises under  consideration  were  not  in  that  part  of  the  city  covered  by 
the  plan  of  1871,  nor  embraced  in  the  territory  from  Harlem  Riyer  to 
East  Eighty-Sixth  street,  but  included  in  the  plan  authorized  by  a 
special  act  (Laws  1887,  1888,  and  1889,  supra),  which,  so  far  as  the 
marg^nfd  street  was  concerned,  created  an  entirely  different  condition ; 
i.  e.,  by  creating  a  marginal  street  of  50  feet  in  width,  similar  in  all 
respects  to  the  marginal  streets  in  the  plan  authorized  by  the  act  of 
1871,  and,  in  addition  thereto,  a  public  street  65  feet  in  width.  In 
this  public  street  there  existed  the  usual  easements  of  the  public  and 
abutting  property  owners,  which  did  not  obtain  in  the  marginal  street 
under  the  plan  of  1871,  nor  in  the  50-foot  part  of  this  street.  Chapter 
697,  Laws  of  1887,  and  the  acts  amendatory  thereof,  are  not  repealed 
by  secticm  819  of  the  Greater  New  York  Charter,  and  are  still  in  full 
force  and  effect 
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We  call  attention  to  the  fact  that  the  case  of  Vilias  v.  Featherson, 
94  App.  Div.  259,  87  N.  Y.  Supp.  1094,  related  to  the  marginal  streets 
as  laid  down  on  the  plan  adopted  pursuant  to  the  act  of  1871,  and  is 
not,  for  the  reasons  already  stated,  to  be  construed  as  dealing  with  the 
power  of  the  dock  department  in  relation  to  buildings  abutting  the  pub- 
lic street  in  the  instant  case. 

The  right  to  construct  a  bridge  over  or  tunnels  under  the  street 
would  argue  the  right  of  the  dock  department  to  build  a  railroad  upon 
or  elevated  above  the  street,  if  the  commissioner  of  docks  should  deem 
that  to  be  a  use  "to  the  best  advantage  in  connection  with  the  wharves 
and  bulldieads."  This  right  could  not  be  conferred  without  the  coo- 
demnation  of  and  ccmipensation  for  the  takii^  of  the  easements  of 
the  abutting  property  owners  in  the  public  street. 

It  follows  that,  in  so  far  as  the  contract  and  permit  of  the  dock  de- 
partment assumed  to  grant  permission  to  the  plaintiff  to  build  and 
maintain  the  bridge  for  coal  conveyors  over,  or  the  tunnets  under,  the 
westerly  65  feet  of  the  exterior  street,  they  were  void,  and  the  plain- 
tiffs are  unlawfully  maintaining  such  structures.  We  are  of  opinion 
that  the  use  of  these  structures  is  so  related  to  the  railroad  facilities 
and  purposes  that  &e  board  of  estimate  and  apportionment  has  power 
to  grant  the  ri^t  to  their  use  and  maintenance. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 

CLARKE,  P.  J.,  concurs. 


OBOUBB  SOC.  OF  LONDON  TOBSHAY. 
(Snpieme  Court,  A^iellate  Tenn,  Xlrst  Department.   March  18, 

1.  Infants  4=»58<1) — Cohtracts — Right  to  Dibaittbu. 

An  Infant,  entering  into  a  contract  for  the  purchase  of  books,  had  oa 
absolute  right  to  cUsafflrm,  and  tender  bade  the  books. 

[Bd.  Note.— For  other  cases,  see  In&nts,  Ceat  Dig.  |  14d;  Dea  Dlt 
«e»58<l).] 

2.  INTAHTS  4SS9S7C1) — GOHTKACnS— ^'RATxnoAnoN." 

"Batlflcation"  reqntres  afflrmatlTe  action  on  the  part  of  the  lii£ut, 
showing  unequivocally  an  Intention  to  confirm  the  contract 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent  IMg.  S  140;  Dea  DSi. 
«sa67(l). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Seileii 
Batlficatlon.] 

8.  Infants  ^ssSTCL) — Cohixaots— Batdioation— Bvidkno*. 

Defendant,  who  while  an  Infant  entered  Into  a  contract  fbr  flw  vat- 
diase  of  books,  and  who  witliin  a  few  days  after  he  received  tliem  offered 
to  return  them  to  plaintiff,  and  who  did  not  pay  any  fartber  Initalbnetits, 
and  who  thereafter  held  the  books,  not  to  obtain  any  ben^t  under  tbe 
contract  but  merely  under  an  otter  to  return,  was  not  liable  oa  Qie 
ground  of  ratification. 

[Ed.  Note.— For  ottier  cases,  see  Infants,  Cent  Dig.  |  148;  Dee.  Dfs- 
4fc=»57(l).] 

^sFor  oUt«r  COMB  BM  MUM  tople  a  K£Y-NUUBBB  In  aU  Ke]r-i4iimlMr«d  Dlgwu  A  ladnH 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  the  Grolier  Society  of  Lond<wi  against  Ralph  H.  Forshay. 
From  a  jud^ent  entered  in  faVor  of  plaintiff,  after  trial  before  the 
court  without  a  jury,  defendant  appeals.  Reversed,  and  complaint 
dismissed. 

Arg:ued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Frank  Harvey  Field,  of  New  York  City  (Richard  I^ee  Phillips,  of 
New  York  City,  and  Henry  B.  Moore,  of  counsel),  for  appellant 
Mark  H.  Ellison,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  The  defendant  on  February  16, 1915,  agreed  in  writ- 
ms  to  purdiase  a  set  of  books  from  the  i^amtiff,  and  to  pay  therefcM* 
the  sum  of  $39.60  in  monthly  installments  of  $2.  He  paid  the  sum 
of  $2  at  the  time  when  the  order  was  given,  and  received  ddivery  of 
the  books.  The  plaintiff  has  now  recovered  a  judgment  for  the  sum 
of  $37.60,  which  is  still  unpaid,  together  with  interest  and  costs. 

[1]  The  defendant  in  his  answer  set  up  the  plea  of  infancy.  At 
the  trial  he  proved  that  when  he  made  the  contract  he  was  two  days 
under  the  age  of  21.  The  defendant  consequently  had  an  absolute 
right  to  disaffirm  l^s  omtract  and  tender  back  the  books,  unless  it  ap- 
pears tiiat  after  he  arrived  at  the  age  of  21  years  he  ratified  the  con- 
tract. 

[2,3]  Ratification  requires  affirmative  action  on  the  part  of  the 
infant  showing  unequivocally  an  intention  to  confirm  the  contract.  In- 
ternational Text-Bode  Company  v.  Connelly,  206  N.  Y.  188,  99  N.  E. 
722,  42  L.  R.  A.  (N.  S.)  1115.  In  this  case  I  can  find  no  such  act. 
On  the  contrary,  while  the  bo(^s  were  not  returned  to  the  plaintiff 
until  the  month  of  July,  th^  were  retained  by  the  defendwt  under 
circumstances  which  unequivocally  show  that  the  defendant  repudiated 
the  contract. 

It  is  undisputed  that,  within  a  few  days  after  he  received  the  books, 
the  defendant  offered  to  return  them  to  the  plaintiff,  and  that  he  did 
not  thereafter  pay  any  further  installments.  Even  if  the  offer  to  re- 
turn the  books  was  coupled,  as  plaintiff  claims,  with  a  statement  that 
the  reason  for  the  offer  to  return  was  because  the  defendant  could 
buy  them  cheaper  elsewhere,  such  a  statement  would  certainly  not  be 
any  evidence  of  an  affirmance  of  the  ccmtract  The  mere  retention  of 
the  books  after  that  for  a  period  of  a  few  months  would  not  show 
any  acceptance  of  the  benefit ;  in  fact,  coupled  with  the  defendant's 
repudiation  of  liability  and  failure  to  pay  the  installments  due,  it  could 
hardly  be  considered  even  an  acquiescence  in  the  contract,  llie  plain- 
tiff, however,  claims  that  the  defendant's  testimony  shows  an  affirma- 
tive agreement  that  he  would  "keep  the  books,"  and  that  this  agree- 
ment is  sufficient  to  show  a  ratification.   This  testimoify  is: 

"I  told  him  tliat  I  did  not  want  the  books  and  that  I  did  not  think  I  was 
liable;.  I  told  him  I  would  return  the  books  and  pay  the  expressage  and  any 
other  minor  expenses,  and  he  told  me  he  would  not  accept  Uie  hooka ;  and  I 
tolA  him  I  would  Iceep  the  hooks  until  he  -would  <igree  to  woept  (Aefl^  at 
wblcb  time  I  would  letom  the  books  at  my  ezpensew" 
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Instead  of  showing  an  agreement  to  keep  the  books,  this  testimony 
shows  affirmatively  that  the  defendant  held  the  books,  not  to  obtain 
any  beneBt  under  the  contract,  but  merely  under  an  offer  to  return. 

Judgment  should  be  reversed,  with  $30  costs,  and  comj^aint  dis- 
missed^ with  costs.  All  concur. 


(Supreme  Court,  Api>ellftte  Tenn,  BlrBt  D^wrtment.   Marcjh  18,  lAiA) 
Landlord  and  Tssant  ^»164C1) — Pbbsohai.  Injubt  to  Tenant— Nequ- 

OERCS. 

The  owner  of  a  tmement  house,  whose  employA  washed  slate  steps  at 
6  o'clock  on  Sand^  morning  and  left  them  wet  and  ali]M>ery,  but  who 
need  no  oil  In  the  deaning  and  permitted  no  water  to  colleet  In  puddles, 
was  not  negllg^t,  and  hence  was  not  liable  to  a  tenant  Injured  by  slip- 
ping on  the  steps. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Temmt,  Gent.  Dig.  || 
630.  6S4 ;  Dec  Dig.  «»164(1).] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Estelle  Kaufman,  an  infant,  by  Abraham  Kaufman,  her 
guardian  ad  litem,  against  Louis  Young.  From  a  judgment  dismiss- 
ing the  complaint  on  the  merits  at  the  close  of  the  case,  plaintiff  ap- 
peals. Affirmed. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Samuel  G.  Ijtwm,  of  New  York  City  (J.  Nathan  Helfat,  of  New 
York  City,  of  counsel),  for  appellant. 

Amos  H.  Stephens,  of  New  York  City  (Samuel  L.  Sargent,  of  New 
York  City,  of  counsd),  for  respondent 

LEHMAN,  J.  The  plaintiff  testified  that  the  stairs  were  "oily  and 
slippery."  The  only  evidence  connecting  the  defendant  with  this  con- 
dition is  that  an  hour  before  the  accident,  at  about  6  o'clock,  an  em- 
ploye of  the  defendant  washed  down  the  steps,  as  she  did  on  every 
other  Sunday  morning,  and  that  she  left  the  steps  "wet  and  slippery." 
There  is  no  testimony  that  she  used  any  oil  in  the  cleaning,  or  that 
;  she  permitted  any  water  or  other  substance  to  collect  in  puddles;  on 
I  the  contrary,  it  affirmatively  appears  that  the  steps  were  of  slate,  and 
'  that  the  employe  washed  them  down  with  a  "wet  rag." 

I  know  of  no  method  by  which  slate  steps  can  be  washed  without 
leaving  them  wet.  The  only  question,  therefore,  that  the  trial  jus- 
tice could  have  left  to  the  jury,  is  whether  it  is  negligent  for  the  own- 
er of  a  tenement  house  to  wash  slate  steps  at  6  o'clock  each  Sunday 
morning.  I  iio  not  think  that,  under  any  view  of  what  constitutes 
reasonable  care,  such  an  act  could  be  considered  as  negligent,  and  the 
trial  justice  properly  refused  to  leave  the  question  to  the  jury. 
Judgment  affirmed,  with  $23  costs.  All  concur. 

«s>For  oUMr  cum  im  mum  tople  k  KXT-NUMBBR  In  aU  K«]r-Niimb«r«d  Dl«Mt«  h  IwltxM 


KAUFMAN  T.  TOUNG. 
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VOBOK  &  OHAFF.  Inc..  r.  BIOiraniAT. 
(Snpreme  Goort,  AsffeOatB  Tenn,  Elist  Department.   BCordi  18,  1916.)  . 

1.  Appeai,  and  Bbbob  «=s»1^(4) — Objkotion  FnsT  Kads  on  Appeai- 

Where  It  nowhere  appeared  In  the  record  that  the  right  of  plaintiff  to  a 
bill  of  partlcalars  to  a  defense  web  qnestloned  on  the  ground  of  failure 
to  make  due  demand  tbCTefor,  the  right  to  sactx  bill  could  not  be  raised  for 
the  first  time  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Dec.  Dig.  «=s>l^(4).] 

2.  CSoTTBTa  ^»188(7) — Mdnzcipal  Goubw— Bnj.  of  Pabticuubs — T>xmsaE, 

Under  Munldiwl  Court  Code  of  New  Tork  Ctty  (Laws  1915,  c.  2T8), 
eftectlTe  S^tember  1,  1915,  by  section  78  providing  generally  for  plead- 
ings, bill  of  particulars,  etc.,  by  subdivision  7  tbat  In  a  proper  case  a 
written  demand  for  a  bill  of  particulars  of  the  complaint  or  counterclaim 
may  be  filed  with  the  clerk,  and  by  section  15  providing  that,  except  as 
otherwise  provided  in  the  act  or  In  the  practice  of  the  court,  It  should 
conform  as  nearly  as  might  be  to  the  practice  in  Ufee  cases  in  the  Su- 
preme Court,  the  Municipal  Court's  power  to  order  a  bill  of  particulars  is 
not  limited  to  particulars  of  the  complaint  and  ooonterclalm.  but  It  may 
order  a  bill  of  particulars  to  a  d^ense. 

[Ed.  Note.— For  other  cases,  see  Courts,  Ceat.  Dig.  |  409,  Dec.  Dig. 
«»18(K7}.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Acticm  by  Voron  &  Chait,  Incorporated,  against  Mordecai  Benguiat. 
Fr(Hn  an  order  granting  plaintiffs  motion  for  a  bill  of  particulars,  de- 
fendant appeals.  Dismissed. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Louis  Ogust,  of  New  York  City,  for  appellant. 
Grossfidd  Bros.,  of  New  York  City,  for  respcnident. 

DELEHANTY,  J.  The  appeal  presented  is  from  an  wder  granting 
plaintiff's  motion  for  a  bill  of  particulars  in  certain  respects  of  the  so- 
called  second  separate  and  distinct  defense  contained  in  the  answer 
herein.  Issue  was  jcuned  between  the  ptarties  cwi  November  11,  1915, 
and  thereafter,  and  on  November  20,  1915,  plaintiff  served  a  notice 
of  motion  returnable  November  23,  1915,  for  the  bill  in  question. 

The  action  is  for  goods  sdd  and  delivered  and  moneys  advanced 
to  defendant.  The  second  defense  pleaded,  which  is  the  subject  of 
the  bill  ordered,  is  not  only  evasive,  but  mystifying,  in  its  allegations, 
and  warranted  the  granting  of  particulars  thereof,  unless  the  court  ex- 
ceeded, as  claimed,  its  authority  in  so  doing.  Section  78  of  the  Mu- 
nicipal Court  Code  of  New  York  City,  whidi  went  into  eflFect  Septem- 
ber 1,  1915,  provides  generally  for  pleadings,  bills  of  particulars,  and 
special  appearance,  and  subdivision  7  thereof,  in  so  far  as  material 
herein,  reads  as  follows: 

"In  a  proper  case  a  written  demand  for  a  bill  of  particulars  of  the  com- 
plaint or  counterclaim  may  be  filed  with  the  clerk.  The  defendant  may  file 
bis  demand  at  the  time  of  answering.  Tbe  plaintiff  may  file  his  demand  three 
di^s  after  the  counterclaim  is  Interposed.   In  either  case  a  bill  of  particulars 
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must  be  filed  with  the  <derk  within  three  days  after  the  demand  U  filed. 
♦  •  •  The  court  may  order  a  written  bill  of  particulars,  with  or  without 
Teriflcatlon,  to  be  filed  and  serred  by  the  plalntltt  or  by  the  defendant  iDte^ 
poalns  a  counterclaim.*' 

Section  15  thereof  provides: 

"Except  as  otherwise  provided  In  this  Act  or  In  the  rules,  tba  practice, 
pleadings,  forms  and  procedure  In  this  court  shall  conform,  as  nearly  as  may 
be,  to  the  practice,  pleadings,  forms  and  procedure  exlstliig  at  the  time  hi 
like  causes  in  the  Supreme  Court,  any  statutory  limitation^  heretofore  en- 
acted, to  the  contrary  thereof  notwithstanding." 

[1]  Two  grounds  are  urged  for  the  reversal  of  the  order  z^peaM 
from :  First,  that  plaintiff  lost  its  rights  (if  it  ever  had  any)  to  a  bill 
of  particulars  by  not  demanding  same  and  proceeding  as  provided  in 
the  Municipal  Court  Code ;  and,  second,  that  the  Municipal  Court  is 
without  power  to  order  a  bill  of  particulars  of  a  defendant's  defense. 
I  will  consider  these  points  in  the  order  named.  It  nowhere  appears 
in  the  record  that  the  right  of  plaintiff  to  a  hUl  was  questioned  fail- 
ing to  make  due  demand  therefor,  and,  such  being  the  case,  it  cannot 
be  raised  for  the  first  time  on  appeal. 

[2]  On  the  second  point,  whidi  is  tiie  maun  one  in  omtroveray,  the 
defendant  urges  that,  inasmuch  as  the  L^pslature  has  provided  in  sub- 
division 7  of  section  78,  cited,  for  bills  of  particulars  of  the  complaint 
or  counterclaim,  the  Municipal  Court  has  no  power  to  grant  a  bill,  ex- 
cept as  therein  provided.  I  caimot  interpret  the  statute  in  that  way. 
It  does  not  seem  that  the  Legislature  intended  by  that  subdivision 
to  limit  the  power  of  the  Municipal  Court.  That  section  provides  for 
a  speedy  method  of  obtaining  a  bill  of  particulars  of  a  complaint  or 
counterclaim,  but  makes  no  provisi<Mi  for  a  bill  of  particulars  of  a  d^ 
f ense.  The  right  tx>  a  bill  of  particulars  of  a  defense  is  as  imp»tant 
to  a  litigant  as  is  the  right  of  a  bill  of  jMuticulars  of  a  complaint  or  a 
counterclaim.  That  right  is  recognized  in  the  practice  prevailing  in 
this  court,  and  under  the  broad  iM-ovision  of  the  Municipal  Court  Code 
should  be  recognized  as  a  matter  of  right  thereunder.  It  would  seem 
unreasonable  to  hold  that  the  l^slative  intent  was  to  deny  to  a  plain- 
tiff the  right  to  such  a  bill  when  the  necessity  therefor  in  the  proper 
preparation  for  trial  is  duly  shown.  Our  opinicMi  is  that  the  section  in 
question  should  not  be  ccoistrued  as  creating,  so  far  as  bills  of  par- 
ticulars are  concerned,  an  exclusive  remedy,  but  rather  that  it  gives 
an  additional  one  to  enable  litigants  to  procure  such  bills  more  speedily 
in  regard  to  pleadings  which  require  an  answer  or  may  require  reply. 
To  adhere  strictly  to  the  letter  of  the  statute  and  limit  ^Is  to  c«n- 
plaints  and  counterclaims  would  lead  to  grave  injustice. 

It  follows  that  the  trial  justice  had  the  power  to  make  the  <^er, 
which  is  therefore  not  appealable,  and  the  motion  to  dismiss  die  ap- 
peal  is  accordingly  granted,  wi&  $10  costs.  All  concur. 
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STBYAim  T.  GOLDBBBG. 
(Supreme  Goart,  .Apellate  Term,  Xlnt  Departmoit.   Mardi  1^  1916.) 


Landlobd  and  Tbnaht  4s32SS(4) — Suiocakt  Fboosedihos— Acraons— In- 

STBDOnOHS. 

In  summary  proceedings  for  nonpayment  of  rent,  brought  against  the 
undNtenant,  where  the  undertenant  proved  ber  payment  of  rent  to  the 
t«iant,  but  the  court  refused  to  submit  the  Question  of  whether  the  land- 
lord was  estopped  from  denying  the  tenant's  nonpayment  of  rent,  and 
the  only  Issue  submitted  was  that  of  payment,  an  Instruction  that  the 
landlord  had  the  burden  of  proving  payment  is  erroneous,  and  warrants 
reversal,  where  from  the  jury's  Inquiry  It  appeared  they  did  not  find 
any  nnch  payment 

[Ed.  Note.— fV>r  other  cases,  see  Landlord  and  Tenant,  Cent  f  MS ; 
Dec.  Dig.  «a»288(^.] 

Appeal  itom  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Summary  proceedings  by  Albert  Stevane,  landlord,  against  Sadie 
Goldberg,  undertenant,  impleaded.  From  a  final  order  for  the  under- 
tenant, the  landlord  appeals.    Reversed  and  remanded. 

Argued  February  term,  1916,  before  I.EHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Louis  Levene,  of  New  York  City  (Max  Sdileimer,  of  New  York 
City,  of  counsel),  for  appellant 

Hcwace  Londm,  of  New  York  City,  for  respondent. 

WEEKS,  J.  This  was  a  summary  proceeding  for  nonpaym^t  of 
rent  for  &e  month  of  May,  1915.  The  landlcMrd  had  rented  tiie  prem- 
ises No.  48  Division  street  to  one  Abramowitz  for  the  term  of  three 
years  at  a  rental  of  $240  per  month,  payable  in  advance  on  the  1st 
day  of  each  month.  Thereafter  part  of  said  premises  were  leased 
to  the  subtenant,  Goldberg,  at  a  monthly  rental  of  $165. 

No  answer  was  filed  by  the  tenant,  but  the  subtenant  filed  an  an- 
swer, alleging  payment  to  Abramowitz  of  her  rent  of  $165  with  tiie 
knowle<^e  and  consent  of  the  landlord ;  and  upon  the  trial,  with  tiie 
consent  of  tiie  landlord,  she  was  permitted  to  amend  her  answer  by 
also  setting  up  payment  of  the  full  amount  of  the  rent  by  Abramo- 
witz to  the  landlcffd. 

Upon  the  trial  both  landlord  and  tenant  testified  that  the  rent  had 
not  been  paid.  The  subtenant  proved  payment  of  her  rent  to  Abramo- 
witz on  May  7th,  and  offered  evidence  that  this  payment  had  been 
made  after  her  representative  had  been  told  by  the  landlord  that  he 
had  received  his  rent  for  the  month  of  May.  This  conversation  was 
denied  by  the  landlord.  Although  the  subtenant  now  urges  that  the 
landlord  was  estopped  from  claiming  that  he  had  not  received  the 
May  rent,  the  case  was  submitted  to  the  jury  solely  t^n  the  defense 
of  payment  The  court  charged  the  jiuy  as  follows: 

"In  this  case  there  Is  no  doabt  tbat  Mrs.  Goldberg  had  paid  $165  to 
Abramowlts;  but  as  far  as  Stevane  Is  concerned  It  does  not  make  any  differ^ 
ence  how  much  he  has  paid,  because  there  Is  not  what  we  call  a  contractual 
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relationship  between  Stevane  and  Mrs.  Goldberg.  •  •  •  If  AbrunoTits 
has  not  paid  this  money,  then  the  landlord  Is  entitled  to  the  poesessloa  of  this 
building.  ♦  •  •  Either  Stevane  received  $240  from  Abramowitz  for  the 
rent  for  the  month  of  May,  or  he  did  not  If  he  received  tlie  rent  for  U&y, 
$240,  from  Abramowitz  under  this  lease  of  his,  then,  of  course,  all  the  tenauta 
and  subtenants  are  entitled  to  stay  there  for  the  month  of  May,  and  Dot  be 
disturbed.  If  that  money  was  not  paid  to  Stevane  by  Abramowlts,  Qat 
then  Stevane  is  entitled  to  the  possession  of  these  premises." 

The  court  refused  to  instruct  the  jury  as  to  estoppel,  but  upon  re- 
quest of  the  tenant's  attorney  the  court  charged  that : 

"The  burden  of  proof  Is  upon  the  landlord,  and  if  at  ttie  end  of  the  cue 
they  are  in  doubt  as  to  whether  he  made  out  a  case  or  not,  there  shouU  be  t 
verdict  in  favor  of  the  tenant" 

To  this  charge  the  landlord  duly  excepted.  This  was  the  only  in- 
structi(m  given  to  the  jury  upon  the  burden  of  proof,  and,  as  the  only 
questi(Hi  submitted  to  them  was  the  affirmative  defense  of  payment, 
tiiis  charge  was  error;  but,  as  no  specific ' charge  upon  tihe  subject 
was  requested  by  the  landlord,  a  reversal  might  not  be  necessary,  if  it 
appeared  that  the  jury  properly  understood  the  question  submitted  to 
them,  and  were  not  misled  as  to  the  burden  of  proof.  Before  render- 
ing a  verdict,  however,  the  jury  returned  to  court  and  asked  the  fol- 
lowing question : 

"If  we  decide  on  the  defendant  to  pay  the  balance  <tt  $76,  and  to  raBBln 
there  as  a  tenant  for  the  balance  of  the  year,  could  It  be  done,  because  be  paid 
the  balance  of  $165  he  has  paid?" 

The  court  properly  instructed  the  jury  that  the  verdict  must  be  in 
favor  either  of  the  landlord  or  the  tenant ;  but,  in  view  of  this  inquii)' 
by  the  jury,  it  seems  manifest  that  they  never  determined  that 
tenant  had  estaUished  by  a  prepcHiderance  of  evidence  that  tiie  rent 
had  been  paid  to  the  landlord,  but  that  their  verdict  was  influenced  by 
sympathy  for  the  undertenant,  who  had  actually  paid  $165. 

The  erroneous  charge  as  to  the  burden  of  proof,  therefore,  in  my 
opinion,  requires  the  reversal  of  the  wder  af^ealed  from,  and  the 
granting  of  a  new  trial,  with  $30  costs  to  tlie  appellant  to  al»de  tiie 
event.  All  amcur. 


(Siq>rem6  Court.  Appellate  Term,  First  Department   Uardi  10,  lAUU 

1.  Tbul  «=3l49— Taeiho  Oasi  fboic  JnBT— Efrot  or  Fatlvux  to  BK<ivn>- 

In  an  action  for  the  wrongful  detention  of  certain  tools  and  appliances 
any  defect  tn  the  proof  respecting  plalntllTs  ownership  of  Uie  propertf 
and  demand  therefor,  and  def«idant's  wrongful  detention  thereof,  wu 
widved  by  defendant's  failure  at  the  dose  of  the  entire  case  to  more  tot 
the  dismissal  of  the  complaint  or  the  directloQ  of  a  verdict 

[&d.  Vot^j—^  other  cases,  see  Trial,  Gent  Dig.  S  MS;  Dec.  Dlg- 
^149.] 

2.  TUAL  ^»296<13) — ^iNSTKTJCnONS — CVBB  BT  OTHBB  iHSTBUCTIO^Ta. 

In  an  action  for  damages  for  the  wrongful  detention  by  defendant  of 
tools  and  appliances  used  in  the  erection  of  a  building  by  the  F.  Co.,  of 
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which  plaintiff  wu  treamretf-  under  a  contract  with  defendant  which 
the  F.  Co.  did  not  complete,  d^endant  excepted  at  the  close  of  the  cbarge 
•to  the  remark  •  •  •  that  the  ownership  of  F.  [plaintiff],  Individual- 
ly Is  not  In  dispute,"  whereupon  the  court  said  that  he  did  not  recall 
Baying  that,  that  that  was  a  question  for  the  Jury  under  tbe  eTld«ice,  and 
that  what  he  did  charge  was  that  plalntUf  could  have  no  right  superior 
to,  or  other  or  better  than,  that  of  the  F.  Co.,  and  that  if  the  P.  Co. 
put  their  tools,  belonging  In  fact  to  plaintiff,  at  the  building,  without 
dlsqkH^ng  plaintiff's  ownership,  then  plaintiff's  right  to  hold  defendant 
liable  In  ccmTerslDn  would  be  subject  to  any  right  existing  as  between  the 
F.  Go.  and  defendant  Sdd  tba^  If  the  <^rge  was  subject  to  the  objec- 
tion raised  by  defendant.  It  was  cared  by  tbe  judge's  remark. 

im.  Note.— For  other  cases,  see  Trial.  Gent  Dig.  |  71S;  Dec  Dig. 
«S==»296(13).] 

S.  CONTEACra  <3=3306(4) — BUZLDINO  OONTaAOTS— Nohpbbtobmance   bt  Cok- 
3-BACTOB — TaEIKG  POSSESSION  OF  MaTEE1AI>8  AND  ApFUAHCEB. 

A  building  contract  provided  that,  In  case  of  the  contractor's  failure 
to  supply  a  euffldencf  of  skilled  workmen  and  materials  certified  to  by 
the  architect,  the  owner  upon  three  days'  written  notice  to  the  contractor 
might  provide  such  latw  or  materials  and  deduct  the  cost  from  any 
amount  coming  due  the  omtractor,  and  that  In  case  of  snob  fiiUure,  and 
in  case  a  certificate  was  given  by  the  architect  that  sucdi  failure  was  a 
sufficient  ground  for  the  termination  of  the  contract  by  the  owner,  the 
owner  might  take  possession  of  the  materials,  tools,  and  appliances  on 
the  Job.  Eeld  that,  where  no  certificate  was  ^ven  by  the  architect  that 
the  neglect  or  failure  of  the  contractor  to  famish  workmen  or  materials 
was  sufficient  ground  for  terminating  the  (x>ntra<^  defendant  had  no 
right  to  take  possession  of  materials,  tools,  and  appliances  belonging  to 
the  contractor. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Gent  Dig.  1 1531 ;  Dec  Dig. 
«»806(4).] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Isaac  O.  Father  against  the  Essie  Construction  Com- 
pany. Judgment  for  plaintiff,  and  defendant  appeals.  On  motion 
for  rcargument    Motion  denied. 

At  the  close  of  the  charge  defendant's  counsel  excepted  "to  the 
remark  *  *  *  that  the  ownership  of  Farber  individually  is  not 
in  dispute,"  whereupon  the  court  said  he  did  not  recall  saymg  that, 
that  that  question  was  for  the  jury  under  all  the  evidence,  and  that 
what  he  did  charge  was  that  Farber  could  have  no  right  superior  to, 
or  other  or  better  than^  that  of  the  Farber  Contracting  Company,  and 
that  if  the  contracting  company  put  their  tools,  which  belonged  in 
fact  to  Farber,  at  the  place  there  without  disclosing  it,  then  Farber's 
right  to  hold  defendant  liable  in  conversion  would  be  subject  to  any 
right  which  existed  as  between  the  Farber  Contracting  Company  and 
defendant. 


Argued  January  term,  1916,  before  GUY,  BIJXJR,  and  GAVE- 
GAN,  JJ. 


Beekman,  Menken  &  Griscom,  of  New  York  City  (S.  Stanwood 
Menken  and  Stephen  P.  Anderton,  both  of  New  York  City,  of  coun- 
sel), for  appellant. 

Josej^  A.  Seidman,  of  New  York  City,  of  counsel,  for  respondent 
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GUY,  J.  Defendant  appellant  moves  for  an  order  setting  aside 
an  order  of  this  court  denying  its  motion  for  a  reai^ment  of  the  ap- 
peal herein,  or,  in  the  alternative,  for  leave  to  appeal  to  the  Appellate 
Division,  and  asks  for  the  same  relief  demanded  upon  the  original 
motion  for  reargument.  The  action  was  to  recover  damages  for  the 
wrongful  detention  by  defendant  of  certain  tools  and  appliances  used 
in  the  erection  of  a  building  by  the  Farber  Contracting  Company 
under  a  contract  made  by  that  company  with  the  defendant,  which 
contract  was  also  signed  by  the  plaintiff,  "Isaac  O.  Farber,  Treas." 

[1]  The  evidence  was  sufficient  to  audiorize  the  submission  to  the 
jury  of  the  questions  of  ownership  and  demand  by  the  plaintiff  and 
wrongful  detention  on  the  part  of  the  defendant.  If  there  was  any 
defect  of  proof  with  respect  to  any  of  these  questions,  the  defendant 
waived  it  by  failure  at  the  close  of  the  entire  case  to  move  for  the 
dismissal  of  the  complaint  or  the  directi(Ki  of  a  verdict   Hopkins  v. 


[2]  The  issues  litigated  by  the  parties  were  submitted  by  the  trial 
judge  to  the  jury  in  a  charge  to  which  only  one  exception  was  taken 
by  the  defendant  appellant  This  exception  was  on  the  assumption 
that  the  judge  had  charged  the  jury  that  the  ownership  of  the  chat- 
tels by  the  plaintiff  was  not  in  dispute ;  but  no  such  charge  was  made, 
and  if  there  was  anything  in  the  charge  to  that  effect  it  was  cured  by 
what  was  said  by  the  judge  at  the  time  the  exception  was  taken. 

The  court  charged  the  jury  without  exception  that,  in  view  of  the 
terms  of  the  building  contract,  the  plaintiff's  rights  against  the  defend- 
ant were  no  greater  than  the  rights  of  the  Farber  Contracting  Com- 
pany ;  and  he  further  said : 

"Under  the  proof  in  this  case  there  Is  converBlon  as  against  Farber  only 
if  under  the  contract  and  aiutor  the  terms  thereof  there  was  a  conrerslon 
ot  chattels  tantamonnt  to  a  oonveralon  as  against  the  Farber  Ccnapany." 


"I  charge  yoa  that,  If  jon  find  under  the  evidence  In  this  ease  that  that  Is 
what  toc^  place,  if  you  find  that  the  Farber  Oonvany  abandoned  its  cm- 
tract,  threw  It  up,  and  quit  the  job,  then,  under  the  erldencB  in  this  case,  the 
Essie  Conrtruction  Company  had  the  right  under  Its  contract  with  the  Farber 
Contracting  Company  to  take  possesion  of  these  materials,  and  use  them,  and 
finish  the  Job  with  them." 

It  is  dear,  therefore,  that  to  prove  a  defense  to  the  action  the 
defendant  was  bound  to  show  that  under  the  provisicms  of  the  con- 
tract it  had  a  right  to  take  possession  of  the  property  in  question  as 
against  the  company. 

[3]  Defendant  relies  upon  a  certificate  made  by  the  architect,  pur- 
smnt,  as  the  defendant  claims,  to  article  V  of  the  contract,  as  au- 
thorizing the  defendant  to  take  possession  of  the  chattels  in  question. 
But  a  reading  of  the  certificate  in  the  light  of  article  V  shows  that 
that  certificate  gave  defendant  no  rig^t  to  the  possession  of  the 
property. 

As  far  as  material  to  the  question  under  consideration,  article  V 
provides  for  two  contingencies:  (1)  The  failure  of  the  contractor 
to  supply,  among  other  things,  a  sufficiency  of  sldlled  woikmen  or 


Clark,  158  N.  Y.  299,  53  N.  E.  27. 


And: 


Sup.  Ct)  HALFON  v.  OONBT  ISLAND  A  B.  B.  GO. 


785 


materials,  certified  to  by  the  architeict,  in  which  event  the  owner, 
upon  three  days'  written  notice  to  tiiie  contractor,  is  authorized  to 
provide  such  labor  or  materials  and  deduct  the  cost  from  any  amount 
to  become  due  the  contractor  under  the  contract;  (2)  sudi  failure 
on  the  part  of  the  contractor  and  a  certificate  by  the  architect  that  the 
failure  is  sufficient  ground  for  the  termination  of  the  contract  by  the 
oTvner,  in  which  event  (and  in  which  event  only)  the  owner  is  given 
the  right  to  take  possession  of  the  materials,  tools,  and  appliances  on 
the  job. 

In  this  case  there  is  no  certificate  by  the  architect  that  the  neglect 
or  failure  of  the  contractor  to  furnish  the  workmen  or  materials  was 
sufficient  ground  for  the  owner  to  terminate  the  contract,  and  in 
the  absence  of  such  a  certificate  there  is  no  right  in  the  defendant 
to  the  possessic»i  of  the  chattels  described  in  the  complaint.  See 
Midtown  Contracting  Co.  v.  Goldsticker,  165  App.  Div.  264,  150  N. 
Y.  Supp.  809. 

The  motion  must  be  denied.   All  concur. 


HALFON  T.  C0NE3Y  ISLAND  &  B.  H.  CO. 
(Supreme  Oourt,  .^>pellate  Term,  First  Department.   Harcb  13,  1916.) 

Affeal  and  Brbob  «s»1012(1) — Bevuew— Fxndxnos  of  Tbial  Ooubt— Wit- 
hxsses — csoss-exuahation  bt  godbt. 

Where,  on  trial  by  the  court  ol  her  peraonal  Injury  suit  as  a  passenger 
against  defendant  street  car  company,  plaintiffs  judgment  was  against 
the  apparent  weight  of  the  evidence,  and  It  appeared  that  the  trial  Justice 
cross-examined  defendant's  witnesses  from  signed  statements  given  to 
defendant's  Inveatigator  by  such  witnesses,  bat  which  were  not  marked 
for  Identlflcatlon  or  introduced  in  evidence,  and  In  the  absence  of  such 
papers  It  could  not  be  determined  on  aKMal  what  weight  mig^t  have 
tteen  given  tbiem  by  the  justice  in  his  determinatloii,  held,  Hbat  the 
Interests  of  justicft  required  reversal  and  ranand  tor  a  new  triaL 

[EA.  Mote.— For  other  easra,  see  Appeal  and  Error,  Oent  Dig,  |  8990; 
Dec.  Dig.  ^1012(1).] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  Clara  Halfon  against  the  Coney  Island  &  Brooklyn  Rail- 
road Company.  From  a  judgment  for  plaintiff,  on  trial  by  the  court 
without  a  jury,  defendant  appeals.  Reversed. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

George  D.  Yeomans,  of  Brooklyn  (B.  W.  Hendrickson,  of  Brook- 
lyn»  of  cotms^,  for  appellant 
Morton  S.  Osan,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  plaintiff  has  recovered  a  judgment  for  the 
sum  of  $137  for  injuries  which  she  claims  she  suffered  in  alighting 
from  a  street  car  operated  by  the  defendant.  Her  story  is  corrobo- 
rated by  the  testimony  of  one  witness,  who  was  accompanying  her  at 
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the  time  of  the  accident,  and  is  contradicted  by  the  testimony  of  die 
conductor,  the  motorman,  and  a  number  of  apparently  disinterested 
witnesses.  The  trial  justice  resolved  this  coi^ct  of  testimoi^  in 
favor  of  the  plaintiff. 

If  the  record  disclosed  that  the  trial  justice  had  reached  his  de- 
termination solely  upon  the  evidence  presented,  we  should  be  averse 
to  setting  aside  his  verdict  as  against  the  weight  of  evidence.  The 
record,  however,  shows  that  during  the  trial  Sie  trial  justice  cross- 
examined  the  defendant's  witnesses  from  certain  papers,  which,  from 
the  form  of  tiie  questions,  appear  to  have  been  statements  signed  by 
these  witnesses,  or  statements  written  out  by  the  defendant's  inves- 
*  tigator,  and  which  purport  to  have  been  read  over  to  the  witnesses. 
They  were  never  marked  for  identification,  and  were  not  offered 
in  evidence.  In  the  absence  of  these  papers,  we  cannot  determine 
what  weight  they  may  have  had  in  the  determination  of  the  trial  jus- 
tice. It  seems  to  iss  that  the  record  presents  a  situation  anal(^;ous 
to  that  presented  in  the  case  where  the  jury  took  into  the  jury  room 
during  their  deliberaticHis  documents  that  had  not  been  admitted  in 
evidence. 

In  the  interest  of  justice,  we  think  that,  under  these  circumstances, 
especially  in  view  of  the  apparently  strong  testimony  presented  b)- 
the  defendant,  judgment  should  be  reversed,  and  a  new  trial  grant- 
ed, with  $30  costs  to  appellant  to  abide  the  event 


(Supreme  Court,  Appellate  Division,  Second  Department    March  10,  1916.) 

Municipal  Cobfob&tions  «=>185(13) — Rimoval  or  Pouobmak — Rkview—  ! 
Certiooabi — Judicial  Acts. 

The  act  of  the  police  commissioner  of  the  city  of  New  York  Id  falUug  I 
to  retain  a  inntKitloiutiT  poUce  officer,  whose  apExdutmait  was  r^nlatcd 

by  rale  U  of  the  Bnles  and  Begolations  of  the  Municipal  dvU  Senke  ' 

Commlssicm,  though  involving  the  exercise  of  Judgment  and  discretion.  | 
was  not  such  a  Judicial  act  as  could  be  reviewed  by  a  vnlt  ot  certtorarL 

[Ed.  Note. — Wot  other  cases,  see  Municipal  Oorporations,  Cent  Dig.  H  i 

505-607;  Dec.  Dig.  ^185(18).]  j 

Appeal  from  Special  Term,  Kings  County.  j 

Certiorari  by  the  People,  on  the  relation  of  Max  Katz,  E^^ainst  Ar-  I 

thur  Woods,  as  Police  Commissioner  of  the  City  of  New  York.  From  : 

an  order  of  the  Special  Term,  quashing  writ  of  certiorari,  relator  sp-  \ 
peals.  AfHrmed. 

Argued  before  JENKS,  P.  J..  and  THOMAS,  CARR,  MILLS,  and  j 


Florence  J.  Sullivan,  of  New  York  City,  for  appellant 
Frank  Julian  Price,  of  New  York  City  (Thomas  F.  Manner,  of 
Brooklyn,  on  the  brief),  for  respondent 

CARR,  J.  This  is  an  appeal  from  an  order  vacating  or  quashing 
"  writ  of  certiorari.   The  order  was  made  at  Special  Term,  and  was 
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accompanied  hy  a  brief  memorandum,  in  which  the  court  stated  that 
the  relator  had  mistaken  his  remedy  and  should  have  af^Hed  for  man- 
damus. The  relator  was  appointed  from  the  eligible  list  of  the  civil 
service  commission  of  the  city  of  New  York  to  the  position  of  patrol- 
man on  the  police  force  of  the  city  of  New  York.  The  nature  of  his 
appointment  is  regulated  by  rule  11  of  the  Rules  and  Regulations  of 
the  Municipal  Civil  Service  Commission.  This  rule  does  not  appear  to 
have  be^  set  up  in  extenso  in  the  petition  of  the  relator  for  the  writ  of 
certiorari,  but  no  point  is  made  on  that  ground  by  the  respondent. 
This  rule  provides  that  a  person  selected  from  the  eligible  list  for  ap- 
pointment on  the  police  force  of  the  city  of  New  York  shall  be  notified 
of  such  selection  by  the  appointing  officer,  and  shall  receive  a  certifi- 
cate of  appointment  for  a  "probationary  period  of  three  months,  ex- 
cept for  ilie  position  of  patrolman,  where  such  period  shall  be  six 
months/'  and  it  further  declares : 

"If  his  conduct  or  capacity  on  probation  be  unsatisfactory  to  tbe  appoint^ 
in^  officer,  the  probationer  shall  be  notified  in  writing  that  at  the  end  of  such 
period  he  shall,  for  that  reason,  not  be  retained ;  his  retention  In  the  service 
otherwise  shall  be  equivalent  to  permanent  appointment  Veterans  of  the 
Civil  War,  honorably  discharged  from  the  military  or  the  naval  service  of 
the  United  States,  shall  not  be  subject  to  such  probation." 

Shortly  before  the  termination  of  the  probationary  period,  the  police 
commissioner  notified  the  relator  in  writing  that  he  (the  relator)  would 
not  be  retained  in  the  service  as  a  patrolman,  as  his  conduct  was 
found  by  the  cwnmissioner  to  be  unsatisfactory.  The  petition  sets  up 
in  detail  reasons  why  the  police  commissioner  should  have  determined 
otherwise  than  he  did,  and  asks  for  a  writ  of  certiorari,  on  the  theory 
that  the  determination  of  the  police  commissioner  was  in  its  nature 
such  a  judicial  act  as  entitled  the  probationer  to  a  hearing  and  deter- 
mination on  the  question  of  his  satisfactory  service. 

On  this  appeal  the  relator  relies  upon  sc»ne  language  of  Mr.  Jus- 
tice Putnam  in  the  recent  opinion  of  this  court  in  People  ex  rel.  Walter 
V.  Woods,  168  App.  Div.  3,  153  N.  Y.  Supp.  872,  which,  as  he-claims, 
describes  the  act  of  the  police  commissioner  in  failing  to  retain  a  pro- 
bationary officer  as  a  "judicial  determination."  The  respondent  con- 
tends that  the  words  "judicial  determination,"  used  in  the  opinion 
of  Mr.  Justice  Putnam,  did  not  refer  to  the  acts  of  the  police  c<»nmis- 
sioner,  but,  on  the  cwitrary,  allied  only  to  a  decisi6n  recently  made 
(HI  a  similar  question  by  ^e  Appellate  Division  of  the  First  D^art- 
ment,  which  ^is  court  deemed  it  its  duty  to  follow,  and  in  this  con- 
tention we  think  the  respondent  is  right. 

The  relator  also  places  reliance  upon  a  phrase  in  an  opinion  by 
Landon,  J.,  in  People  ex  rel.  Sweet  v.  Lyman,  30  App.  Div.  135,  141, 
50  N.  Y.  Supp.  444,  51  N.  Y.  Supp.  641.  The  provision  of  the  Civil 
Service  Commission  on  this  questitm  of  probation  is  practically  the 
same  in  language  and  in  scope  as  that  which  existed  in  the  charter  -of 
tfie  old  city  of  Brooklyn.  It  was  held  by  this  court,  construing  the 
Brooklyn  charter  provision,  that  the  act  of  the  police  commissimer 
in  failing  to  retain  a  probationary  police  officer  on  the  police  fwce  was 
not  judicial  in  its  nature,  but  simply  administrative.  There  the  ap- 
plication was  made  for  a  writ  of  mandamus,  on  the  theory  that  the 
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relator,  hang  a  probationary  policeman,  could  not  be  dismissed  wiA- 
out  a  judici^  hearing.  Bartlett,  J.,  who  wrote  for  this  court,  discussed 
the  question  fully  and  in  a  manner  which  seems  to  us  completely  sat- 
isfactory. The  writ  of  mandamus  was  denied,  on  the  ground  that  he 
was  not  entitled  to  any  hearing  as  a  preliminary  for  the  act  of  the 
commissioner  in  not  making  a  permanent  appointment,  and  that  there- 
fore failure  to  retain  the  rdator  did  not  constitute  a  dismissal  of  him 
from  the  police  service.  This  case  (Matter  of  Murray,  18  App.  Div. 
337,  46  N.  Y.  Supp.  172)  went  to  the  Court  of  Appeals,  and  was  af- 
firmed on  the  (pinion  below  (Murray  v,  Welles,  155  N.  Y.  628,  49 
N.  E.  1101). 

Therefore,  as  we  think,  it  is  plain  that  the  relator  in  this  case  was 
not  entitled  to  a  writ  of  certiorari,  as  the  act  of  the  police  commis- 
sioner, while  it  involved  necessarily  the  exercise  of  judgment  and  dis- 
cretion, was  not  in  its  nature  such  a  judicial  act  that  can  be  reviewed 
by  a  writ  of  certiorari. 

The  order  is  affirmed,  with  $10  costs  and  disbursements.  All  con- 
cur. 


EOTBERG  et  aL  v.  HEBRON. 
(Supreme  Court,  Appellate  Term,  First  Department.    March  13,  ldl&) 

1.  DisuissAi.  AND  Nonsuit  9=^75 — Disuissal  WrrHOtjr  Prejudicb. 

Where  a  case  was  tiled  on  the  merits,  and  both  parties  pat  in  tlKlr 
entire  proof,  there  was  no  ground  for  a  dismissal  "without  i^ndica" 

[Ed.  Note.— For  other  cases,  see  Dismissal  and  N<»isult,  Gent  Sif.  i 
169;  Dec  Dig.  «»75.] 

2.  SnPTJLATioNs  <6=>10 — Construction — Bnwbciment  as  Contbact. 

Where  a  mortgagee  in  foreclosure  Joined  as  defendant  the  seHers  lit 
fixtures  under  a  conditional  sale  to  the  mortgagor,  and  anthorlied  or 
ratified  a  sUpnlatlon  between  her  attoniey  and  the  attorney  for  the  on- 
dltional  sellers  that  the  mortgagee  might  enter  judgment  of  foreclosaie; 
and  that  before  any  money  should  be  paid  to  her  from  the  proceeds  ot 
the  sale  the  conditional  sellers  should  be  paid  their  claim,  whereupon 
they  would  deliyer  to  the  purchaser  a  bill  of  sale  of  the  fiiturea,  and 
that  an  order  to  that  effect  might  be  entered,  there  was  an  enforceable 
contract  against  the  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Stipulations,  C^t  Dig.  {g  Dec 
Dig.  ^19.] 

3.  Attobnet  and  Clibnt  «»86 — Authositt  of  AnosNBT — Contbact  os  Bi- 

HALF  OF  Client. 

In  such  action,  the  attorney  for  the  mortgagee  had  no  Implied  Tfova 
to  make  such  a  stipulation,  in  effect  a  contract  enfbrceabto  against  tbe 
mortgagee. 

[Ed.  Note.— For  other  casea,  «ee  Attorney  and  GUmL  Gent  Dig.  B ISS- 
160;  Dec.  Dig.  «=386.] 

4.  Attobnkt  and  Cusnt  0=>1OS — Avraoaxrt  or  AxroBinr— Oonucr  m 
-  Behalf  of  Clibnt — Evidbncr. 

In  such  action,  evidence  held  snfflclent  to  show  that  the  moitgagee 
either  authorized  or  ratified  the  action  of  her  attorney  In  makhig  ffldi 
stipulation  or  cmitract. 

[Ed.  Note.— For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  1 15*; 
Dec  Dig.  «=5l08.] 
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fi.  Costs  ^377— Faxtt  EUttrud— Olbiii. 

Costs  and  allowances  belong  to  the  party,  and  not  to  the  attorney,  era 
fhon^  tbey  may  nsnally  be  paid  to  lie  attorney. 

[Ed.  Note.— For  oQuet  cases,  see  Costs,  Gent  Dls.  H  880-834;  Dec 
Dig.  ♦s»77  J 

6  STiPuLAnons  4ss>10 — AmiON  to  EvroBOB— Gomuer  of  Mobtoaoxb— 

— Costs. 

Under  a  cODtra<4  by  the  mortgagee,  suing  to  foreclose,  whereby  It  was 
agreed  that  he  might  enter  Judgment  of  foreclosure,  and  that,  before  any 
money  should  be  paid  to  her  from  the  proceeds  of  the  sale,  the  condi- 
tional seller  who  had  placed  fixtures  on  the  premises,  should  be  paid  the 
sum  of  $310,  whereupon  he  would  execute  a  bill  of  sale  to  the  purchaser, 
followed  by  Judgment  reciting  the  stipulation,  and  providing  that  out  of 
the  proceeds  the  referee  should  pay  the  taxes,  assessments,  etc.,  then 
the  costs  and  expenses  of  the  sale,  and  theu  the  lien  of  the  mortgagee's 
fi>rmer  attorney,  then  the  costs  and  allowances  of  the  action,  and  theu 
pay  the  $340,  the  mortgagee,  who  pardiased  for  $800,  out  ot  which  the 
referee  jnid  the  costs  and  expenses  of  the  actloa,  and  the  costs  and 
alio  wan  ces,  amountlDg  to  $476,  made  up  of  $160  paid  on  the  lien  of  the 
former  attorney  and  ^26  paid  to  the  subsequent  attorney,  recelTed  money 
within  the  meaning  of  the  omtract  out  of  which  she  was  bound  to  pay 
the  stipulated  sum  to  <  the  ctHidltional  seller,  notwithstanding  the  form  of 
the  Judgment,  wlil<dL  was  only  intended  to  protect  the  rights  of  the 
parties. 

[Ed.  ^ote.— For  ottier  caaes^  see  Btipnlattons,  Cent.  Dig.  H  OS-68 ;  Dec. 
Dig.  «=»ld.] 

7.  HoBTQAOia  «s»66Q — Fobbci.osubs — ^Application  or  Pbocxeds  or  Sale. 

As  between  the  mortgagee  and  the  mortgagor,  or  owner  of  the  equity  of 
redemption,  all  the  proceeds  of  the  sale,  after  payment  of  oosts  and  ex- 
penses, are  to  be  applied  on  the  mortgage  debt 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  i  1628;  I>ec. 
Dig.  <^&6S.] 

Appeal  from  Municii^  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  Morris  Rotberg  and  another  against  Mary  Hebron.  Frwn 
a  judgment  dismissing  the  plaintiffs*  complaint  after  trial,  plaintiffs  ap- 
peal.  Reversed,  and  jud^ent  directed  for  the  plaintiffs. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 

DELEHANTY,  JJ. 

Benjamin  I.  Shiverts,  of  New  York  City,  for  appellants. 
Claude  V.  Pallister,  of  New  York  City,  for  respondent 

LEHMAN,  J.  The  defendant  herein,  in  the  year  1914,  brought  an 
acti<Hi  to  foreclose  a  mortgage  on  certain  premises  in  Bronx  county. 
The  plaintiffs  had  previously  installed  in  the  premises  chandeliers  and 
fixtures  under  a  conditional  sale  to  the  owner  of  the  equity  of  redemp- 
tion. Under  the  terms  of  the  contract  of  sale  it  was  agreed  that  the 
title  to  these  fixtures  should  remain  in  the  vendors  until  the  sum  of 
$340  was  paid  to  them.  This  contract  of  sale  was  duly  filed.  When 
this  defendant  started  her  action  in  foreclosure  she  made  diese  i^iain- 
tiffs  parties  defendant.  These  plsuntiffs  thereupon  served  an  answer, 
setting  up  their  claim  of  title  to  the  fixtures,  lliereafter  the  attorneys 
for  the  parties  entered  into  the  following  stipulaticm : 
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"It  is  hereby  stipulated,  consented,  and  agreed  by  and  between  the  plain- 
tiff's attorney  and  the  attorney  for  tbe  defendants,  Morris  Rotberg  and 
Michael  Kosenbllett,  doing  business  as  cc^rtuers  under  the  name  of  Rot- 
berg &  Roaentdiett,  that  the  plaintiff  may  enter  Judgment  of  foreclosure  and 
sale,  with  the  understanding,  however,  that  before  any  money  shall  be  paid 
to  the  plaintiff  herein  from  the  proceeds  of  the  sale  of  the  real  estate  in-. 
Tolred  herein  that  the  defendants  Rotbei^r  &  Bosenbliett  shall  be  paid  the 
sum  of  $340,  with  Interest  from  the  1st  day  of  October,  1913,  whereupon  the 
defeudnnts  Rotberg  &  Rosenbliett  wlU  execute  and  deliver  to  the  plaintiff,  If 
tbe  plaintiff  Is  the  purchaser  at  said  foreclosure  sale,  or  any  person  who 
may  become  the  purchaser  at  said  foreclosure  sale,  a  bill  of  sale  of  the  prop- 
erty mentioned  In  the  answer  of  said  defendants  Rotberg  &  Rosenbliett, 
title  to  which  is  claimed  by  the  defendants  Rotberg  &  Rosenbliett,  and  which 
title  shall  not  be  affected  until  payment  is  made,  and  that  an  order  to  that 
effect  may  be  entered  forthwltb,  without  costs." 

Pursuant  to  that  stipulation  these  plaintiffs  withdrew  their  answer 
in  the  foreclosure  suit,  and  in  December  this  defendant,  the  plaintiff 
in  that  action,  entered  a  judgment  after  an  inquest.  The  judgment 
recites  the  stipulation,  and  provides  that  the  referee  shall  sell  the 
property,  and  out  of  the  proceeds  of  the  sale  he  shall  pay  the  taxes, 
assessments,  and  water  rents,  and  shall  then  pay  the  costs  and  ex- 
penses of  the  sale,  shall  then  pay  to  L.  J.  Morrison,  a  former  attorney 
of  the  plaintiffs  in  that  action,  such  sum  as  may  be  certified  by  him 
by  a  referee  appointed  to  determine  his  lien,  shall  then  pay  the  costs 
and  allowances  of  the  action,  and  shall  then  pay  to  these  plaintiffs  the 
sum  of  $340,  with  interest  from  October  1,  1913.  That  judgment  fur- 
ther provides  that  the  referee  shall  then  pay  to  the  plaintiffs  in  that 
action  the  sum  of  $7,693,  the  amount  found  due  on  their  mortgage, 
"after  deducting  such  amounts  as  shall  have  been  paid  to  L.  J.  Mor- 
rison and  to  Rotberg  &  Rosenbliett,  or  so  much  thereof  as  tiie  pur- 
chase money  of  the  mortgaged  premises  will  pay  of  the  same." 

It  appears  that  this  defendant,  the  plaiiltiff  in  the  fored<»iu'e  ac- 
tion, bought  in  the  inroperty  for  the  sum  of  $800.  Out  of  this  sum  the 
referee  paid  the  costs  and  expenses  of  the  action,  the  amount  ad- 
judged to  L.  J.  Morrison,  the  former  attorney  of  the  foreclosing  mort- 
gagee, and  to  their  then  acting  attorneys  a  part  of  the  costs  and  allow- 
ances made  to  them.  At  the  trial  the  defendant  herein  stipulated  that 
payment  of  $476  for  costs  and  allowances  had  been  made.  This  item 
is  apparently  made  up  of  the  sum  of  $150  paid  to  L.  T.  Morrison  and 
the  sum  of  $326  paid  to  the  substituted  attorney.  Hie  amount  re- 
ceived on  the  sale  was,  however,  concededly  insufficient  to  complete 
all  the  payments  which  under  the  terms  of  the  judgment  were  to  be 
made. before  the  referee  was  directed  to  make  any  payment  to  these 
plaintiffs. 

The  plaintiffs  have  now  brought  this  action  for  the  sum  of  $340, 
with  interest  from  October  1,  1913,  claiming  that  the  stipulation  was, 
in  effect,  a  contract  on  the  part  of  the  defendant  to  pay  to  them  that 
sum  out  of  any  moneys  received  on  the  sale,  that  the  defendant,  has 
received  the  sum  of  $476  on  that  sale,  and  must  now,  out  of  that  sum, 
fay  to  them  the  agreed  amount.  These  facts  were  undisputed,  and 
tfie  only  issue  upon  which  there  is  an  apparent  conflict  of  testimony 
was  the  question  whether  tiie  defendant  ever  authorized  her  attorney 
to  make  this  stipulation  or  subsequently  ratified  it   At  the  close  o£^ 
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the  plaintiffs*  case  the  trial  justice  reserved  decision  upon  the  motion 
to  dismiss.  The  defendant  Uien  put  in  her  testimraiy.  Thereafter  the 
trial  justice  rendered  the  following  opinion: 

"Complahit  dismissed,  on  the  ground  that  plalntUfs  did  not  prove  a  prima 
fade  case^  Judgment  for  the  d^endant,  after  trial,  without  prejudice  to  a 
new  actl<Hi." 

[1]  A  careful  examination  of  the  record  fails  to  show  any  defect 
of  proof  that  mi^t  be  supplied  hereafter,  and  the  parties  point  out 
no  such  defect  The  case  was  tried  oa  the  merits,  and  both  parties 
put  in  their  entire  proof.  I  can  therefore  see  no  ground  for  a  dis- 
missal "without  prejudice."  It  seems  to  me  that,  in  spite  of  the  fact 
that  there  is  ati  apparent  conflict  of  testimony  oa  the  one  issue,  the 
case  presents  merely  questions  of  Uiw. 

[2]  The  first  question  presented  is  the  correct  construction  of  the 
"stipulatitm."  It  seems  to  me  that  that  paper  goes  far  beyond  an  or- 
dinary stipulation  made  in  a  case,  but  c(»istitutes,  as  these  plaintiffs 
claim,  a  contract.  It  begins  with  the  statement  that  "it  is  hereby  stip- 
ulated, consented,  and  agreed."  It  then  provides  for  the  entry  of  judg- 
ment, but  with  the  "understanding"  that  these  plaintiffs  shall  be  paid 
the  sum  of  $340^  with  interest,  before  this  defendant  should  receive 
any  moneys  irom  the  proceeds  of  the  sale.  If  this  defendant  agreed 
that  this  proviso  was  her  understanding,  I  fail  to  see  how  she  can 
now  contend  that  the  paper  does  not  constitute  an  enforceable  con- 
tract on  her  part.  Moreover,  it  is  perfectly  clear  that  some  of  the 
provisions  of  this  paper  could  not  and  were  not  intended  to  be  a  part 
of  the  judgment,  but  were  to  be  carried  out  after  judgment. 

[3,4]  Inasmuch,  however,  as  this  paper  is  really  a  contract,  and 
not  an  ordinary  stipulation,  it  follows  that  the  attorney  for  the  defend- 
ant had  no  implied  power  to  make  such  a  stipulaticm.  The  plaintiffs 
must  therefore,  as  part  of  their  case,  show  actual  authority  on  the 
part  of  the  attorney.  For  this  purpose  they  called  the  defendant,  and 
showed  through  her  that  she  was  represented  by  her  husband  in  all 
transactions  cwiceming  these  premises.  They  then  called  the  attor- 
ney, who  testified  that,  while  his  recollection  on  this  point  was  not 
very  clear,  his  best  recollection  was  that  he  had  told  the  defendant's 
husband  about  the  matter  before  the  stipulation  was  signed.  This  tes- 
timony on  the  part  of  the  attorney  was  contradicted  by  the  defendant's 
husband,  but  his  own  testimony  shows  ratification  of  his  attorney's 
act  after  he  learned  of  it.  According  to  this  testimony,  new  attorneys 
were  substituted  for  the  attorney  who  signed  the  stipulation  shortly 
after  the  stipulaticm  was  signed.  He  learned  of  the  stipulation  shortly 
thereafter,  but  he  toc^  no  steps  to  repudiate  the  stipulation,  so  that 
the  answer  of  these  plaintiffs  might  be  restored.  On  the  contrary, 
through  his  new  attorneys,  he  took  advantage  of  the  benefits  of  the 
stipulation,  and  entered  judgment  after  an  inquest  upon  the  withdraw- 
al of  the  answer  of  these  plaintiffs,  made  in  pursuance  of  the  stipula- 
tion. In  fact,  he  affirmatively,  through  the  attorn^s,  made  use  of 
the  stipulation  and  entered  juc^iment  upon  that  stipulation,  and  even 
now  claims  that  that  judgment  adjudicates  the  rights  of  the  parties 
under  the  stipulatioa  It  is  clear,  therefore,  that  tlie  defendant,  by 
her  husband,  either  authorized  or  ratified  the  action  of  her  attorney* 
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[6-7]  The  next  question  which  we  must  consider  is  the  question 
of  whether  the  payment  of  costs  and  allowances  to  plaintiff's  attor- 
neys constitutes  a  receipt  by  her  of  moneys  from  the  proceeds  of  the 
sale.  It  is  too  well  established  to  require  citation  that  costs  and  al- 
lowances belong  to  the  party,  and  not  to  the  attorney,  even  though  they 
may  usually  be  paid  to  the  attorney.  I  think,  therefore,  that  the  de- 
fendant has  received  mcmeys,  within  the  xneaning^  of  the  contract  or 
stipulation,  out  of  which  she  was  bound  to  pay  the  agreed  sum  to 
these  plaintiffs.  As  a  matter  of  fact  the  defendant  does  not  attempt, 
on  this  appeal,  to  dispute  the  proposition  as  a  general  rule,  but  claims 
that  in  this  case  the  rights  of  the  parties  are  settled  by  the  judgment 
itself,  which  postpones  the  payment  to  these  plaintiffs  till  after  the 
payment  to  his  former  attorney,  Morrison,  and  the  payment  of  costs 
and  allowances. 

In  considering  the  effect  of  this  judgment  we  must  bear  in  mind 
two  points:  First,  that  the  judgment  was  entered  after  an  inquest; 
second,  that  this  inquest  followed  upon  tiie  withdrawal  of  the  answer 
of  these  plaintiffs  under  the  stipulation,  so  that  at  the  time  the  judg- 
ment was  entered  the  parties  had  themselves  agreed  that  there  was  no 
issue  in  the  case  upon  which  the  court  was  called  upon  to  adjudicate. 
While  the  judgment  did  attempt  to  provide  for  payment  under  the 
stipulation,  these  plaintiffs  at  that  time  had  no  standing  in  court  and 
could  not  demand  to  be  heard.  Moreover,  I  do  not  think  that  the 
judgment  attempts  to  pass  iipon  their  rights  and  to  make  the  order  of 
payment  by  the  referee  binding  upon  them.  At  that  time  the  situa- 
tion was  peculiar.  Morrison,  tiie  former  attorney,  had  established  a 
lien  on  any  judgment  which  the  plaintiff  might  recover.  That  Hen 
was  payable  out  of  the  judgment,  including  any  costs  or  allowances 
to  the  plaintiff  in  that  action,  and  the  judgment  was  bound  to  make 
provision  for  the  payment  of  this  Hen  in  that  manner.  On  the  oflier 
hand,  the  law  establishes,  as  between  the  mortgagee  and  the  mor^agw 
or  owner  of  tiie  equity  of  redemption,  that  after  the  payment  of  costs 
and  expenses  all  the  proceeds  of  the  sale  shall  be  applied  on  the  mort- 
gage debt. 

The  judgment  in  this  case,  I  think,  merely  attempted  to  provide  for 
priority  of  payment  as  fixed  by  the  law.  The  claim  of  Morrison  and 
the  claim  of  the  present  plaintiffs  were  payable,  as  between  them- 
selves and  the  mortgagee,  out  of  any  proceeds  received  by  the  mort- 
gagee, including  costs.  On  the  other  hand,  these  claims  did  not  in 
any  way  concern  the  mortgagor  or  owner  of  tiie  equity  of  redemptim, 
and  they  were  entitled  to  have  all  payments  after  costs  and  expenses 
applied  upon  the  mortgage  indebtedness,  while  the  mortgagee  was  en- 
titled to  her  costs  and  allowances  before  any  payments  could  be  made 
to  reduce  her  mortgage  debt.  When  the  court  ordered  the  referee 
to  pay  a  sum  applicable  to  the  reduction  of  the  mortg^^  debt  before 
the  payment  of  costs  and  allowances,  he  clearly  did  not  intend  fo 
change  tiie  order  of  priority  as  fixed  by  the  law,  and  to  order  that,  if 
the  proceeds  of  the  sale  should  be  less  than  the  costs  and  allowances, 
the  prior  payment  should  be  applied  in  reduction  of  the  debt. 

The  defendant's  attorney  in  this  case  has  himself  taken  the  poutkn 
lhat  tfiia  payment  to  Morrison  was  part  of  the  costs  and  allowances. 
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and  included  it  in  his  concession  that  the  sum  of  $476  was  paid  for 
costs  and  allowances  in  the  case.  The  true  construction  of  this  judg- 
ment, I  think,  is  that  the  court  merely  directed  the  referee  to  make 
payments  in  the  manner  set  forth  in  order,  so  far  as  was  practical,  to 
protect  the  rights  of  all  claimants.  This  direction  was  binding  only 
so  far  as  concerned  the  rights  of  the  parties  to  payments  frcon  the 
referee  directiy ;  it  was  not,  however,  binding  upcm  Uie  parties  as  be- 
tween themselves  in  regard  to  the  application  of  these  payments,  zxid 
especially  it  was  not  binding  upon  the  plaintiffs,  whose  claim  was  not 
dependent  upon  the  determination  of  any  issue  in  die  action,  but  rested 
only  upon  an  agreement  of  the  parties. 

Judgment  should  be  reversed,  with  $30  costs,  and  judgment  directed 
for  the  plaintiffs  for  the  sum  of  $340,  with  interest  from  October  1, 
1913,  and  costs.  All  ccmcur. 


SCHINDLEB  T.  HISROOH. 
(Sapreme  Goart,  Ai^ellate  Term,  Slrat  Departmimt.   ICanA  18,  191S.) 

1.  Courts  ^r=>lSQ(lS) — HimtciPjLL  Cotjbt — Defaults — ^Vacation. 

As  plaintiff  may  commoice  a  new  action,  a  default  Judgment  entered 
against  plaintiff  for  nonappearance  of  counsel  will  not  be  vacated,  wbere 
no  affidavit  of  engagement  was  presented  when  the  case  was  called, 
and  a  prior  default  of  plaintiff  had  already  been  set  aside,  though  plain- 
tlfC's  counsel  appeared  a  few  hours  after  default  was  entered, 

[£d.  Note.— For  other  cases,  see  Courts,  Gent.  Dig.  U  409,  458;  Dec. 
Dig.  ^189(15).l 

2.  COTJKTB  «=>189(15) — ^MUNIMPAL  COTTBT — USFAWTB. 

That  plaintiff's  counsel  was  engaged  before  a  Justice  sitting  in  the 
CShtldren's  Court  is  no  ground  for  setting  aside  a  default  entered  in  the 
Municipal  Court  for  nonappearance  of  couiisel. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  H  409,  45S;  Dec 
Dig.  «»189(16).] 

Appeal  from  Municii^  Court,  Borough  of  Manhattan,  Second 
District. 

Action  by  Eva  Schindler  against  Abraham  Misroch.  From  an  or- 
der granting  a  motion  to  open  plaintiff's  default,  defendant  appeals. 
Order  reversed,  motion  denied,  and  judgment  reinstated. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Moss,  Marcus  &  Wels,  of  New  York  City  (Isidor  Wels,  of  New 
York  City,  of  counsel),  for  appellant. 
Charles  S.  Rosenthal*  of  New  York  City,  for  respondent 

WEEKS,  J.  The  action,  which  is  to  recover  damages  for  personal 
injuries,  was  commenced  in  September,  1915,  and  was  finally  set  for 
trial  for  November  9,  1915,  on  which  day  it  was  dismissed,  because 
of  the  nonappearance  of  plaintiff's  attorney.  This  dismissal  was  va- 
cated and  the  case  set  down  for  trial  for  November  24,  1915.  When 
the  case  was  called  on  that  day  the  representative  of  plaintiff's  at- 
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tomey  requested  that  the  action  be  held  until  the  attorney  arrived, 
but  no  affidavit  of  engagement  was  presented  to  the  trial  justice,  and 
the  case  was  sent  out,  and  the  complaint  dismissed. 

From  the  affidavit  used  upon  the  hearing  of  the  motion  to  open  the 
default  it  appears  that  the  plaintiff's  attorney  was  "detained  at  the  Fifth 
District  Municipal  Court  before  Justice  Coleman  for  a  short  time, 
and  was  actually  on  trial  before  Justice  Mayo  in  a  case  of  Fogel  which 
occupied  his  time  until  about  10:30  a.  m.,"  and  that  he  arrived  at 
court  at  11  o'clock.  Application  to  vacate  the  judgment  and  restore 
the  case  was  not  made  until  November  29,  1915,  by  notice  of  motion 
returnable  December  6,  1915,  before  another  justice. 

[1,  2]  In  view  of  the  fact  that  the  dismissal  of  the  complaint  would 
not  prevent  plaintiff  from  commencing  another  action,  and  that  one 
default  of  plaintiff  had  already  been  opened,  and  that  no  affidavit 
of  engagement  was  presented,  the  court  was  justified  in  refusing  to 
hold  the  case.  Anderson  v.  Lazarowitz  (Sup.)  142  N.  Y.  Supp.  304. 
The  moving  papers  failed  to  show  any  engagement  that  entitled  plain- 
tiff to  a  postponement,  as  Justice  Mayo  was  then  sitting  in  the  Chil- 
dren's Court.  Miller  v.  Samson,  84  Misc.  Rep.  412,  146  N.  Y.  Supp. 
132.  In  the  case  last  cited  this  court  announced  that  in  the  absence  of 
meritorious  excuse  it  would  follow  the  rule  as  stated  by  Mr.  Justice 
Gaynor  in  Herbert  Land  Co.  v.  Lorenzen,  113  App.  Div.  802,  99  N. 


"The  practice  of  opening  defaults  as  a  matter  of  course  should  not  be  con- 
tinued. Such  practice  has  lowered  respect  for  and  Injured  the  administration 
of  justice,  and  la  also  a  wrong  to  diligent  attorneys  and  litigants,  who  cod- 
form  to  the  rules  of  court  and  are  entitled  to  the  protection  and  favor  of  the 
court  against  the  opposite  kind  of  attorneys  and  litigants." 

Under  the  circumstances  shown  in  this  case,  I  am  of  opinion  that 
the  order  should  be  reversed,  with  $10  costs,  and  the  motion  to  open 
the  default  denied,  and  judgment  reinstated.   All  concur. 


(Supreme  Ck>nrt,  Appellate  DItIsIou,  Third  Department.   March  8,  1916.) 

X.  InSUBANCE  €=p5S0(1)— iNStTBABLB  IltTEBEST — VENDOR  AND  PUBCHASEB. 

A  vendor  of  land  under  a  contract  Is  entitled  to  the  benefit  of  insur- 
ance taken  by  a  purchaser  In  his  own  name  under  an  agreement  to  In- 
sure for  the  benefit  of  the  vendor ;  but  where  such  a  purchaser  obtains 
Insurance  for  his  own  benefit  without  such  an  agreement,  the  latter  can 
claim  no  benefit  from  the  insurance. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Gent  Dig.  H  1439,  1440; 
Dec.  Dig.  «g=95ti0(l).] 

2.  IiAUDLOKD  AND  TENANT  ®=>92(1) — OPTION  TO  PuBCHASE — CONBTBUCTIOX — 

Afflication  or  Insubancb  Monet. 

Under  a  lease  for  five  years,  requiring  the  lessor  to  build  an  addition 
to  the  store  and  to  make  repairs,  which  wus  done  at  an  expense  of  $700, 
and  giving  the  lessee  the  option  to  purchase  the  premises  for  $5,000  at 
any  time  during  the  lease,  but  not  providing  for  the  application  of  In- 
surance money  In  case  of  damnge  to  the  buildings  by  fire,  the  lessee  could 
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mot  leqtdre  the  lessor  to  apply  <ni  tbe  pnrchoBe  price  the  proceeds  of  In- 
surance policies  vrtdfAi  the  l«»sor  had  placed  upon  the  buildings  sabse- 
qnent  to  the  execuUcm  <tf  the  lease,  and  for  which  he  had  paid  the  pre- 
xnlnins. 

[Ed.  Note. — For  other  cases,  see  landlord  and  Tenant,  Gent  Dig.  %  290; 
Dec  Dig.  «s»g2(i).] 

3.  Ii&NDIiOBD  AND  Tknaut  4=s>150(l)--GONDXTIOn  OF  Preuisbs — ^Repaib. 

Withont  an  agreem^t  to  tliat  effect,  tlie  lessor  Is  not  bound  to  repair 
premises  snbsequently  damaged  fire. 

[Ed.  Note. — For  other  cases,  see  landlord  and  Tenant,  Cent.  Dig.  §S 
536,  538;  Dec.  Dig.  «s>160a).] 

4.  LA.ITDLOBn  AND  TENANT  «=»101 — UNTENANTABLE  CONDITION  OT  PBEUISES — 

Bjohtb  or  Lbssbe. 

After  a  Are  had  rendered  leased  premises  nntenantable,  the  tenant 
might  elect  to  consider  the  lease  continued  in  force  for  the  remainder  of 
tbe  term,  and  repair  or  rebuild  the  damaged  property  at  his  own  expense. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Gent  Dig.  H 
814,316;  Dec.  Dig.  ^101.] 

6.  IANDI.OBD  AND  TENANT  <8=>101 — UNTENANTABLE  CONDITION  OF  PbEUISBS— 
SUOBBNDEB  OF  PbBUISBS — STATUTE. 

In  snch  case  tbe  tenant  was  entitled,  under  Real  Property  Law  (Consol. 
Laws,  c.  50)  §  227,  to  quit  and  surrender  possession  of  tbe  leased  prem- 
ises, if  be  elected  to  do  so  within  a  reasonable  time,  depending  much  upon 
the  circumstances. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  {3 
314,  315 ;  Dec.  Dig.  <s=>101.] 

6.  Landlobd  AND  Tenant  ^=9101 — Untenantabu;  Condition  of  Pbemises — 

LiABiLtiT  fob  Rent. 

In  such  case  the  lessee,  unless  making  an  election  to  surrender  poasea- 
Edon  of  the  leased  premises,  continued  liable  under  the  covenants  of  the 
lease  for  the  payment  of  the  rent 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  H 
314,  SIB;  Dec.  Dig.  «=>101.] 

7.  Landlobd  and  Tenant  4=992(1)— Option  to  Pubohabb — Tendee  of  Peb- 

FOBUANCB. 

Where  a  tenant  had  an  option  to  purchase  the  leased  premises,  but  was 
not  entitled  to  have  tbe  proceeds  of  Insurance  policies  received  by  the 
lessor  applied  upon  the  purchase  price  of  the  property,  bla  offer  of  the 
purchase  i»rice,  as  reduced  by  the  amount  of  mdk  proceeds,  was  too 
small,  and  wh(dly  ineffective. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Taiant,  Cent  Dig.  |  290; 
Dec.  Dig.  «s}92(l).] 

8.  Landlord  and  Tenant  «»101 — UNraNANTABLx  Condition  of  Pbbuises — 

BXAOXEOH  to  OCHmNmi  AS  ^RANT. 

Where  a  fire  occurred  November  8th,  rendering  tbe  premises  untenant- 
able, the  tenant's  remaining  In  possession  until  January  22d  following 
without  proposing  to  surrender,  notwithstanding  a  demand  on  behalf  of 
tbe  landlord,  as  well  aa  his  answer  in  an  action  for  rent,  showed  an 
election  to  continue  the  tenancy. 

CEd.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dlir.  8 
814,  316;  Dea  Dig.«s>101.1 

Howard,  J.,  dissenting. 
Apf>^  from  Trial  Term,  Clinton  County. 

Acticm  by  Ida  Grace  Trumbull  against  Thomas  E.  Bombard.  From 
a  judgment  for  plaintiff,  defendant  appeals.  Affirmed. 

^s»For  otbar  ouw  ue  Mm*  topio  *  EET-^afMBBR  In  all  Key-NnmtMred  DlgMti  ft  loitaxw 
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Argued  before  KELLOGG,  P,  J.,  and  LYON,  HOWARD.  WOOI>- 
WARD,  and  COCHRANE,  JJ- 

Arthur  S.  Hogue,  of  Plattsburgh,  for  appellant. 
Charles  J.  Vert,  of  Plattsburgh,  ior  respondent. 

LYON,  J.  The  questions  involved  upon  this  appeal  are  the  re- 
spective rights  of  the  parties  hereto  under  a  lease  giving  the  lessee  an 

option  to  purchase  certain  premises  known  as  the  Allen  house,  store, 
and  lot,  situated  at  Ausable  Forks,  N.  Y.  The  lease  was  of  date  May 
11,  1914,  for  a  period  of  five  years,  at  an  annual  rental  of  $500,  pay- 
able quarterly.    Embodied  in  the  lease  was  the  following  provision: 

"And  the  said  party  of  tbe  second  part  Is  hereby  given  the  option,  and  the 
said  party  of  the  first  part  agrees  to  sell  the  said  Bombard  all  the  premises 
above  described  for  the  saini  of  ffijOOO  at  any  time  beCbre  the  ampliation  of 
this  lease." 

The  defendant  entered  into  immediate  possession  of  the  property, 
and  the  plaintiff  in  accordance  with  the  requirements  of  the  lease 
expended  $700  in  building  an  addition  to  the  store  and  in  repairs,  at 
the  time  and  in  the  manner  suggested  by  the  defendant  The  defend- 
ant expended  about  $150,  mainly  for  electric  wiring,  shelving,  and 
painting,  and  he  and  his  brother  each  devoted  about  two  months'  time 
in  fitting  up  the  proper^  in  accordance  with  a  clause  in  the  lease  giv- 
ing the  defendant  the  right  to  make  such  further  repairs  and  changes 
for  the  betterment  of  the  prc^erty  as  he  might  see  fit.  The  defendant 
occupied  the  store  for  general  mercantile  purposes,  and  on  August 
11,  1914,  paid  the  quarterly  rent  which  became  due  that  day.  On 
November  8th  following  a  fire  originated  in  the  store,  and  the  larger 
part  of  the  building  was  destroyed,  and  the  building  rendered  Unten- 
antable. Concededly  the  fire  occurred  witiiout  the  fatilt  of  either  of 
the  parties  to  the  lease.  Soon  after  the  fire  plaintiff  received  $3,925 
for  insurance  under  policies  payable  to  her,  which  she  had  placed 
upon  the  buildings  subsequent  to  the  execution  of  the  lease,  and  for 
which  she  had  paid  the  premiums.  On  November  11,  1914,  three 
days  after  the  fire,  the  defendant  paid  the  plaintiff  the  quarter's  rent 
faflix^  due  that  day.  The  store  was  not  rebuilt,  and  the  house  ap- 
pears not  to  have  been  rented  until  the  next  March  or  April. 

January  22,  1915,  &e  defendant  wrote  the  plaintiff,  stating  that  he 
elected  to  accept  the  option  given  by  the  lease,  and  offering  to  pay 
her  $5,000,  less  tiie  amount  of  the  insurance  moneys  received  by  her, 
and  also  agreeing  to  pay  her  tlie  insurance  premiums  required  to 
carry  the  policies  from  the  date  of  the  lease  until  she  ceased  to  pay 
such  premiums.  The  letter  also  advised  the  plaintiif  that  the  de- 
fendant quit  and  surrendered  the  possession  of  the  premises  as  a 
tenant,  and  that  the  cause  of  his  doing  so  was  the  fire  which  destroy- 
ed the  premises,  and  that  he  quit  by  virtue  of  his  rights  as  stated  in 
section  227  of  the  Real  Property  Law.  The  letter  dosed  with  the 
request  that  the  plaintiff  prepare  and  deliver  to  the  defendant  a  war- 
ranty deed  of  the  premises,  together  with  a  statement  of  the  exact 
amount  to  be  deducted  from  the  sum  of  $5,000,  which  balance  he 
would  pay  the  plaintiff,  and  that  be  retained  possession  as  vendee. 


Sup.  Ct.) 


TBUMBUU.  V.  BOHBABD 


797 


On  January  28, 1915,  the  plaintiff  caused  to  be  tendered  to  the  defend- 
ant a  warranty  deed  of  the  premises,  and  demand  to  be  made  upon 

him  for  the  sum  of  $5,000.  This  tender  and  demand  the  defendant 
refused,  but  renewed  his  said  offer  of  January  22d.  February  11, 
1915,  the  plaintiff  demanded  of  the  defendant  the  payment  of  the 
quarter's  rent  of  $125  falling  due  that  day,  or  that  he  yield  her  pos- 
session of  the  property.  The  defendant  has  not  made  the  payment, 
and  has  made  no  further  surrender  or  att^pt  to  surrttider  the  prop- 
erty. This  action  has  been  brought  to  recover  such  quarter's  rent 
claimed  by  plaintiff  to  have  become  due  February  11,  1915. 

The  defendant,  in  addition  to  the  denials  contained  in  his  answer, 
interposed  a  counterclaim,  asking  for  judgment  requiring  the  plain- 
tiff to  specifically  perform  the  agreement  contained  in  the  lease,  and 
to  convey  the  property  to  him  upon  the  payment  to  her  of  the  balance 
of  $5,000  after  deducting  the  mcHieys  received  by  her  under  the  fire 
insurance  policies.  The  plaintiff  by  reply  denied  defendant's  right 
to  specific  performance.  The  trial  court  refused  such  relief,  and 
held  ^at  the  lease  was  in  full  force  and  effect,  during  the  three  months 
next  prior  to  February  11,  1915,  and  at  the  time  of  the  commencement 
of  the  trial  of  this  action  in  September,  1915,  and  directed  judgment 
for  the  quarter's  rent  becoming  due  February  11,  1915,  together  with 
the  costs  of  the  action.  From  such  judgment  this  appeal  has  been 
taken. 

[1]  The  two  important  questions  inv(dved  are  whether  the  defend- 
ant is  entitled  to  have  the  insurance  moneys  applied  upon  the  pur- 
chase price  of  the  property,  and  whether  the  defendant  remains  holden 
for  the  payment  of  Uie  rentals  stipulated  in  the  lease.  The  defend- 
ant, in  support  of  his  contention  that  the  equities  of  the  situation  re- 
quire the  application  of  the  insurance  moneys  in  reduction  of  the  pur- 
chase price,  cites  the  case  of  Williams  v.  LiUey,  67  Conn.  50,  34  Atl. 
765,  37  Iv.  R.  A.  150.  In  that  case  it  was  held  that  the  insurance  stand- 
ing in  the  name  of  the  owner  of  the  building,  the  premiums  of  which 
were  paid  by  tiie  lessee  of  a  portion  of  the  building  with  an  option 
to  purdiase  the  whole  building  and  have  all  payments  of  rents  applied 
as  part  of  the  purchase  money,  was  for  the  b^efit  of  the  lessee  upon 
his  acceptance  of  the  option,  where  tiie  contract  required  him  to  keep 
the  building  in  a  condition  to  be  desirable  for  tenants,  and  provided 
that,  on  his  failure  to  realize  from  the  rents  collected  by  him  as  much 
as  he  paid  for  rent  and  expenses,  the  difference  should  be  returned 
to  him.  As  so  much  reliance  seems  to  be  placed  upon  this  case  as  an 
authority  for  defendant's  contention,  we  quote  somewhat  liberally  from 
the  lengthy  opinion  for  the  purpose  of  showing  the  dissimilarity  of 
the  cases: 

"The  Intent  of  the  paitieB  to  treat  the  contract,  In  tbe  event  of  the  plain- 
tiff's election  to  take  the  property,  as  In  effect  a  present  purchase  of  it,  as  of 
the  date  of  tbe  agreement,  ai^iears  to  be  thus  clearly  mflnifested.  *  •  « 
From  a  carefnl  consideration  of  these  peculiar  features  of  the  instrunient  it 
appears  clear  to  ns  that  the  plaintiff's  relation  to  the  premises  In  question, 
as  lessee  of  a  portion  thereof,  was,  and  was  designed,  understood,  and  Intend- 
ed by  tbe  parties  to  be,  subordinate  and  incidental  to  a  broader  connection 
with  the  entire  property,  as  an  inchoate  or  initiate  purchaser  thereof. 
*  *   *   Under  such  a  construction — which  seems  to  as  a  Jnst  one — ought  It 
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not  to  be  held  that  the  sums  stlpnlated  to  be  paid   *   *   *  by  the  plalatlS 

toT  InsurnDce  upon  the  property  were  so  paid  with  the  iDtention,  attributable 
to  both  parties,  that  such  Insurance  should  protect  both,  and  should.  In  case 
of  loss,  though  payable  to  the  defendants  as  owners  of  the  legal  title  to  the 
property  Insured,  be  what  the  property  itself  was,  a  thing  to  which  an  equity 
applied,  a  trust  attached,  a  matter  to  which  the  contract  In  Its  spirit  and 
essence  extended?  •  *  •  This  Insurance  had,  as  we  have  seen,  been 
effected  pursuant  to  that  part  of  the  contract  which  was  not  confined  to  the 
leased  property,  In  the  name  of  the  defendants,  but  at  tlie  expense  of  the 
plainUff." 

The  court  also  said : 

"Indeed,  the  provlaloiu  of  the  agreement  between  the  parties  are  so  ezcep* 
tional  and  peculiar  that  we  desire  it  to  be  clearly  understood  that  our  ded- 
slou  is  largely  based  upon  them,  and  confined  to  the  Individual  case  presented, 
and  should  not  be  regarded  as  laying  down  general  principles  alike  applica- 
ble to  all  oontractB  of  option,  or  to  aneb  contracts  usually." 

In  the  case  of  Cromwell  v.  Bro<^lyn  Fire  Insurance  Company,  44 
N.  Y.  42,  47,  4  Am.  Rep.  641,  it  was  held  that  a  vendor  under  a  con- 
tract for  the  purchase  of  real  estate  is  entitled  to  the  benefit  of  in- 
surance taken  by  a  vendee  in  his  own  name,  but  under  an  agreement 
to  insure  for  the  benefit  of  the  vendor,  and  that  where  such  a  vendee 
obtains  insurance  f<»:  his  own  benefit,  without  any  agreement  to  in- 
sure for  the  benefit  of  tiie  vendor,  the  latter  can  claim  no  benefit  from 
the  insurance.  Analogous  in  principle  is  the  relation  of  mortgagor  and 
mortgagee,  in  which  it  is  held  that  a  contract  of  insurance  against 
fire  as  a  general  rule  is  a  mere  personal  contract,  and  that,  in  case  a 
mortgagor  effects  insurance  upon  the  mortgaged  premises,  the  mort- 
g^ee  can  claim  no  benefit  from  it  unless  he  can  base  his  claim  upon 
some  agreement,  although  the  mortgagor  may  have  been  personally 
liable  for  the  debt  secured  by  the  mortg^e.  Carter  v.  Rockett  and 
New  York  Fire  Ins.  Co.,  8  Paige,  437;  Cromwell  v.  Brooklyn  Fire 
Ins.  Co.,  supra;  19  Cyc.  884. 

A  leading  case  upon  this  question,  and  one  which  is  very  applicable 
to  the  case  at  bar,  is  the  case  of  Edwards  v.  West,  L.  R.  7  Chan.  Div. 
858,  47  L.  J.  Ch.  463,  38  L.  T.  Rep.  N.  S.  481.  By  the  terms  of  the 
lease  which  was  the  subject  of  that  litigation  the  lessor  was  to  insure 
in  the  sum  of  £14,000.  If  damage  by  fire  should  not  exceed  £4,000, 
the  term  of  the  lease  was  to  c<mtinue,  and  the  lessor  was  to  apply  the 
insurance  mon^s  to  the  restoration  of  the  premises ;  but  if  the  dam- 
age caused  by  fire  should  exce«l  £4,000  the  term  of  the  lease  was  to 
cease.  There  was  no  stipulation  as  to  insurance  moneys,  except  in 
the  single  contingency  of  the  damage  being  less  than  £4,000.  The 
lessees  were  given  an  option  to  purchase  for  £14,000.  Pending  the 
exercise  of  such  option  the  property  was  damaged  by  fire  to  the  ex- 
tent of  £12,000.  Thereafter  the  lessees  gave  notice  of  their  intention 
to  purchase  and  to  claim  the  insurance  moneys  as  damages.  The  lessor 
refusing  to  sell  upon  those  conditions,  the  lessees  brought  the  action, 
claiming  to  be  entitled  to  purchase  Hie  property,  and  that  tlie  lessor 
might  be  declared  a  trustee  for  the  lessees  of  tiie  insurance  moneys, 
which  must  be  treated  as  purchase  money  or  as  belonging  to  the  lessees. 
The  court,  in  heading  that  the  lessees  had  no  claim  to  the  insurance 
money,  said: 
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"There  Is  no  stlpnlaUoD  wliateTer  wlfb  regard  to  these  Insarance  moneys, 
except  In  one  contingency,  namely,  fire  causing  damage  of  Irss  than  £4,000. 
In  that  event  the  parties  have  said  what  was  to  be  done  with  the  money ; 
as  to  every  other  event  they  hare  maintained  absolute  stlence.  It  Is  said  tbat 
I  am  therefore  to  infer  that  there  was  a  contract  tliat  the  money  should  be 
held  for  the  benefit  of  the  possible  purchaser.  I  do  not  think  that  I  can 
draw  that  inference  from  that  silence,  and  I  think  that  when  we  look  at  the 
nature  of  the  option  we  see  that  there  Is  no  taardi^p  whatever  In  not  draw- 
ing snch  an  inference.  Wben  a  fire  bappois  wtalidi  causes  damage  amoimting 
to  more  than  £4,000,  the  lessee  is  released  ^m  his  obligation  tx>  pay  rent, 
and  then  he  has  this  question  to  ask  himself:  Is  It  worth  my  while  to  buy  the 
premises,  or  is  it  not  worth  my  while?  If  It  Is  worth  his  wblle  to  buy  them 
at  the  price  fixed  upon,  he  buys  them ;  If  It  Is  not  worth  his  while,  he  leaves 
them.   That  is  the  whole  case." 

[2]  In  the  case  at  bar  there  is  nothing  in  the  lease  which  can  be 
construed  into  a  covenant  upon  the  part  of  the  lessor  that  she  would 
maintam  the  buildings  during  the  existence  of  the  option,  or  that,  if 
the  option  should  be  accepted,  she  would  ccHivey  the  property  in  the 
condition  in  which  it  then  was  or  should  be,  after  $700  had  been  ex- 
pended by  her  in  repairs.  Had  it  been  contemplated  by  either  party 
that  in  the  event  of  damage  to  the  buildings  by  fire  the  insurance  mon- 
eys should  be  applied  upon  the  purchase  price  of  the  property,  such 
provision  would  naturally  have  been  inserted  in  the  lease.  Doubtless 
the  defendant,  had  he  wished,  might  have  obtained  the  insertion  of  a 
clause  allowing  him  to  take  out  insurance  upon  the  buildings  in  the 
name  of  the  plaintiff,  which,  in  the  event  of  their  damage  or  destruc- 
tion by  fire,  should  be  applied  upon  the  purchase  price  of  the  prop- 
erty. However,  he  did  not  see  fit  to  do  so,  although  he  obtained  in- 
surance upon  his  own  property  contained  in  the  store.  To  require 
the  plaintiff,  in  the  absence  of  any  agreement  so  to  do,  to  apply  for 
the  benefit  of  the  defendant  the  proceeds  of  insurance  policies  which 
her  prudence  and  her  money  had  procured  for  her  own  protection, 
and  to  require  that  application  to  be  made,  not  under  a  contract  of 
purchase  between  the  parties,  but  under  a  mere  option  to  purchase, 
which  the  defendant  had  not  seen  fit  to  accept  until  it  became  appar- 
ent to  him,  more  than  two  months  after  the  fire,  that  it  would  be  profit- 
able for  him  to  do  so,  is  demanded  by  no  principle  of  law  or  of  equity. 

[3-B]  As  to  the  second  question,  the  liability  of  the  defendant  for 
the  payment  of  the  rentals  stipulated  in  the  lease :  In  the  absence  of 
an  agreement  to  that  effect,  the  lessor  was  not  bound  to  repair  the 
damaged  premises.  Sawyer  v.  Adams,  140  App.  Div.  756,  126  K.  Y. 
Supp.  128.  The  fire  having  rendered  the  premises  untenantable  and 
unfit  for  occupancy,  the  defendant  might  follow  either  of  two  courses : 
He  might  elect  to  consider  the  lease  continued  in  force  for  the  re- 
mainder of  the  term,  and  repair  or  rebuild  the  damaged  property  at 
his  own  expense  (Doupe  v.  Genin,  45  N.  Y.  119,  6  Am.  Rep.  47; 
Viterbo  v.  Friedlander,  120  U.  S.  712,  7  Sup.  Ct.  962,  30  U  Ed. 
776);  or  he  might  quit  and  surrender  possession  of  the  leasehold 
premises  (Real  Property  Law  [Consol.  Laws,  c.  50;  Laws  of  1909,  c. 
52]  §  227).  Unless  he  made  such  surrender,  he  continued  liable  un- 
do: covenants  of  the  lease  for  the  payment  of  the  rent  Smith  v. 
Kerr.  108  N.  Y.  34,  15  N.  E.  70,  2  Am.  St  Rep.  362.   In  case  he 
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elected  to  make  such  surrender,  he  was  required  to  act  within  a  rea- 
sonable time,  and  what  would  be  considered  a  reasonable  time  would  | 
depend  very  much  upon  the  circumstances.  Fleischman  v.  Toplitz,  134  j 
N.  Y.  349,  31  N.  E.  1089;  Bassett  v.  Dean,  34  Hun,  250;  Decker  v.  ! 
Morton,  31  App.  TAv.  469,  52  N.  Y.  Supp.  172. 

The  defendant's  stock  of  goods  was  insured,  and  its  immediate  j 
disposition  was  in  a  measure  subject  to  the  requirements  of  the  stand- 
ard fire,  insurance  policy.   The  fire  loss  was  adjusted,  however,  on  or  ^ 
about  November  20th.   The  defendant  then  removed  the  goods  from  | 
the  damaged  store  building  to  the  house  on  the  fnremises,  althou^  j 
there  was  at  the  time  a  vacant  store  in  the  village,  where  it  would  ap-  I 
pear  that  he  could  have  placed  his  goods.   Immediately  following  the 
removal  of  the  goods  to  the  house,  he  engaged  in  selling  them.  He 
continued  the  sale  until  about  the  middle  of  December,  when  nearly  ! 
all  the  property  had  been  disposed  of.    However,  some  of  it  seems  | 
to  have  been  left  in  the  house  until  the  house  was  remodeled  and 
teased  in  March  or  April  following.    Defendant's  horses  and  hay  j 
were  sold,  and  taken  from  the  bam  early  in  January.    A  safe  and  1 
oil  tank  were  left  in  the  store  building  and  a  wagon  in  the  bam,  evi-  j 
dently  at  least  until  spring.  There  is  no  evidence  of  any  attempt  upon  ! 
the  part  of  the  defendant  to  surrender  the  leased  premises  prior  to  i 
his  letter  of  January  22d,  to  which  reference  has  been  made.   That  j 
the  defendant  elected  to  consider  the  lease  still  in  full  effect  January  : 
22,  1915,  ZYz  months  after  the  fire,  is  admitted  by  his  then  seeking  | 
to  avail  himself  of  the  option,  which  by  the  terms  of  the  lease  he  was  i 
required  to  do  during  tiie  period  of  its  existence.    In  his  letter  of  | 
January  22d,  he  states  that  he  quits  and  surrenders  the  premises  as 
tenant,  but  says : 

"I  advise  yon,  further,  that  I  wUl  retain  praseesion  of  the  said  prcxnlsa  is 
tbe  vendee  thereof  and  am  awaiting  yonr  deed." 

[7,  S]  Defendant's  position,  as  stated  in  the  brief  of  his  counsel 
upon  this  appeal,  is  that,  by  reason  of  defendant's  alleged  acceptance 
of  the  option  by  his  letter  of  January  22d,  there  became  a  merger  of 
estates,  and  that  the  defendant  then  ceased  being  a  tenant,  and  be- 
came the  owner  of  the  premises  in  equity.  Not  having  been  entitled 
to  have  the  insurance  moneys  applied  upon  the  purchase  price  of  the 
property,  defendant's  offer  did  not  comply  with  the  option,  but  was 
of  a  sura  far  too  small,  and  hence  was  wholly  ineffective.  That  the 
defendant  in  fact  elected  to  continue  the  relation  of  landlord  and 
tenant  cannot  only  be  inferred  from  the  fact  of  his  remaining  in  pos- 
session until  January  22d,  without  proposing  to  surrender  the  prem- 
ises, notwithstanding  demand  for  possession  had  been  made  oa  plain- 
tiff's behalf,  but  also  from  the  following  allegation  of  his  answer, 
verified  March  27,  1915: 

*vrhat  It  is  bis  decdre  to  build  a  proper  and  suitable  store  bulldlnfr  on  Q« 
said  lot.  In  order  to  enable  Mm  to  continue  bis  business ;  tbat  tbe  particolir 
location  in  tbat  [mrtlcular  village  Is  of  value  to  tbls  defendant ;  and  tbat,  U 
he  Is  not  permitted  to  retain  tbe  same.  It  will  be  very  difficult  and  impoeslWe 
for  talm  to  obtain  a  proper  and  snitaUe  place  to  operate  his  buatnen." 
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The  conclusion  of  tlie  trial  judge  that  the  lease  was  m  full  force 
and  effect  during  the  three  months  next  prior  to  February  II,  1915, 
was  correct,  and  the  judgment  and  order  appealed  from  should  be 
affirmed,  with  costs.  All  c<»icur,  exc^t  HOWARD,  J.,  who  dissents. 


DUOiAS  T.  DUCAS  et  aL 
(Supreme  Court,  Appellate  DlvlEdon,  First  Department.   March  Z,  1016.) 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Rachel  N.  Ducas  against  Benjamin  P.  Ducas  and  Jay 
C.  Gt^enheimer,  as  trustee,  and  another.  From  a  judgment  (90 
Misc.  Rep.  191,  153  N.  Y.  Supp.  591)  entered  upon  a  decision  setting 
aside  a  separation  agreement,  the  defendants  named  appeal  Af- 
firmed. 

Argued  before  CLARKE.  P.  J.,  and  McLAUGHUN,  DOWUNG, 
SMITH,  and  DAVIS,  JJ. 

Edward  W.  Hatch,  of  New  York  City,  for  aK>ellant  Ducas. 
Julius  J.  Frank,  of  New  York  City,  for  appellant  Gug^^enheimer. 
Daniel  P.  Hays,  of  New  York  C^ty,  for  respondent  Rachel  N.  Ducas. 
Reid  h.  Carr,  of  New  York  City,  guardian  ad  litem,  for  infant  re- 
spondent. ' 

PER  CURIAM.   Judgment  affirmed,  with  costs. 

McLaughlin,  J.  (dissentinlj).  The  plaintiff  and  defendant  Ben- 
jamin P.  Ducas  were  married  in  August,  1900,  and  separated  shortly 
prior  to  the  1st  of  December,  1906;  the  defendant  Robert  N.  Ducas 
being  their  only  child.  On  the  1st  of  December,  1906,  they  entered 
into  an  agreement  by  which  it  was  stipulated  they  were  to  live  sepa- 
rate and  apart;  Mrs.  Ducas  to  have  the  care  and  custody  of  the 
son,  under  certain  conditions,  and  Mr.  Ducas  to  pay  her  $4,000  an- 
nually for  her  support  and  maintenance  during  life,  and  $2,000  an- 
nually for  the  education  and  maintenance  of  the  son  during  his  minor- 
ity. The  appellant  Guggenheimer  was  named  in  the  agreement  as 
a  trustee,  to  whom  the  payments  were  to  be  made.  Payments  were 
thereafter  made  as  stipulated  until  about  February  4,  1914,  when  this 
action  was  commenced  to  procure  a  judgment  setting  aside  the  agree- 
ment, on  the  ground  that  its  execution  by  the  plaintiff  was  procured 
by  fraud  and  duress  practiced  upon  her  by  counsel  for  the  respective 
parties  and  by  the  husband  as  to  his  financial  condition.  Answers 
of  the  husband  and  trustee  put  in  issue  the  allegations  of  fraud  set 
out  in  the  complaint.  After  a  trial  at  which  much  evidence  was 
offered  upon  either  side,  the  court  found  in  favor  of  the  plaintiff,  and 
from  a  judgment  setting  aside  the  agreement,  the  husband  and  trus- 
tee appi^. 

I  know  of  no  rule  of  law  which,  as  applied  to  tkit  evidence  and 
findings  made,  justifies  the  ccmclusion  reached  by  the  learned  trial 
justice  in  setting  aside  the  agreement    There  is  no  finding  of  any 
167N.T.S.— 61 


Digitized  by 


I 


802  167  SSW  ZOBK  BUPPLBHBNT  (Sup.  Ct 

actual  fraud  or  duress  practiced  upon  the  plaintiff  which  induced 
her  to  enter  into  the  agreement,  and  the  learned  trial  justice  in  his 
opinion  states  that  the  e^dence  is  insufficient  to  sustain  a  finding 
to  that  effect ;  and  there  is  a  finding  that  at  the  time  of  the  execution 
of  the  agreement  the  plaintiff  was  not  under  duress,  and  was  not  in- 
duced to  execute  or  deliver  it  by  any  false  or  fratidulent  represen- 
tations by  the  defendant  Guggenheimer.  The  plaintiff,  for  at  least 
a  year  immediately  prior  to  and  at  the  time  the  agreement  was  exe- 
cuted, had  as  an  adviser  a  lawyer  of  high  standing  and  unquestioned 
integrity,  who  signed  the  agreement  as  a  witness,  and  against  whom 
not  one  word  of  criticism  was  made  at  the  trial  or  upon  the  argument 
of  the  appeal.  Nor  was  any  claim  made  upon  the  trial,  or  appeal, 
that  the  plaintiff  executed  the  agreement  by  reason  of  any  fraud  or 
duress  practiced  upon  her  by  the  husband,  and  it  could  not  well  be, 
since  she  was  tiie  one  who  insisted  upCMi  the  agreement,  the  husband 
•  was  not  present  when  she  executed  it,  and  the  only  part  which  he 
took  was  to  determine  what  he  would  or  would  not  do.  Notwith- 
standing the  court  found  that  there  was  no  actual  fraud  or  duress, 
it  was  nevertheless  of  the  opinion  the  agreement  should  be  set  aside, 
because  the  husband  had  not  informed  his  wife,  immediately  prior  to 
its  executicm,  of  the  true  state  of  his  financial  affairs,  and  during  the 
time  they  had  lived  together  had  many  times  made  false  statements 
with  reference  thereto. 

But  this  is  no  justification  for  setting  aside  Hie  agreement.  The 
plaintiff,  when  she  executed  it,  was  well  aware  that  she  had  no  knowl- 
edge as  to  the  financial  condition  of  her  husband,  and  she  was  ad- 
vised by  her  own  coiHisel  and  the  trustee  that  she  could  ascertain 
that  fact  by  bringing  an  action  for  a  separation.  This  she  did  not 
desire  to  do,  preferring  rather  to  accept  for  herself  and  child  what 
he  had  finally  agreed  to  pay.  The  fact  that  he  was  then  a  man  of 
large  means,  and  had  a  large  annual  income,  and  could  well  have  afford- 
ed to  pay  a  much  larger  amount,  does  not  diange  the  situation.  Agree- 
ments are  not  set  aside,  which,  in  the  absence  of  fraud,  duress,  or 
mistake,  are  deliberately  entered  into,  because  one  of  the  parties  re- 
ceives less  than  what  the  other,  if  generous,  ought  to  have  paid.  If 
so,  written  contracts  rest  upon  a  very  slender  reed,  because  each 
party,  so  to  speak,  in  effect  acts  as  the  adviser  of  the  other.  When 
parties  deal  at  arm's  length,  as  these  parties  were  dealing,  each 
must  look  out  for  his  own  interest.  Acticms  to  set  aside  separation 
s^eements,  where  tiie  motive  of  the  moving  party  is  pectmiary,  and 
not  otherwise,  rest  upon  and  are  to  be  determined  the  same  gen- 
eral principles  which  are  applied  in  actions  brought  for  a  similar 
purpose  affecting  other  contracts,  or,  as  stated  by  Judge  Hiscock  in 
Johnson  v.  Johnson,  206  N.  Y.  561,  100  N.  E.  408,  Ann.  Cas.  1914B, 
407: 

"Such  a  salt  would  be  governed  hj  the  same  principles  as  one  to  procure 
the  cancellation  of  a  contract  for  the  sale  of  land  or  the  purchase  of  personal 
property." 

The  plaintiff  was  the  moving  party  in  procuring  the  separation 
agreement    She  now  wants  it  set  aside,  not  for  th^  purpose  of  re- 
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sumir^^  Hie  marital  relation,  but  solely  for  the  purpose  of  placing 
her  in  a  position  to  apply  for  a  larger  allowance.  The  amount  to 
be  paid  the  plaintiff  and  son — and  I  do  not  understand  there  is  a 
serious  complaint  as  to  the  amotint  to  be  paid  to  him— is  substantially 
one-half  of  what  it  cost  the  husband  to  maintain  the  family  while 
living  together.  An  allowance  made  for  the  support  of  a  wife,  where 
the  (parties  live  separate  and  apart,  is  not  based  solely  upon  what  the 
husband  is  worth,  but  rather  upon  the  amount  necessary  to  enable 
her  to  live,  taking  all  the  facts  and  circumstances  into  consideration,! 
in  a  manner  fitting  to  her  station  in  life.  Considering  the  way  in 
which  the  plaintiff  lived  prior  to  and  after  the  marriage,  the  amount 
paid  enables  her  to  live  substantially  as  well  as  before  the  separation 
took  place.  While  it  may  be,  if  the  allowance  were  to  be  fixed  by 
this  court,  it  would  make  a  lai^r  one  than  that  provided  in  the  agree- 
ment, that  is  no  reason  for  setting  the  agreement  aside,  unless  the 
court  is  prepared  to  hold  that  it  will  make  a  new  agreement  and  sub- 
stitute it  for  the  one  which  the  parties  deliberately  entered  into.  The 
court  performs  its  duty  by  enforcing  such  contracts,  unmoved  and 
uninfluenced  by  sympathy  or  sentiment. 
I  am  therefore  of  the  opinion  the  judgment  shoiild  be  reversed. 


WECHSLEB  et  al.  v.  PICARD  IMPORTING  CO. 
(Supreme  Court,  Appellate  Term,  Flrat  Depaitmoit   Uarcb  18,  1916.) 

L  Bailment  <s=»31(3) — GEATurroTJB  BAn.M«TTT — SurnciBKCT  o»  Evidence. 

Evidence  In  an  action  for  the  stipulated  value  of  merchandise,  wblcb 
plaintiff  claimed  liad  been  delivered  to  defendant  for  Incloanre  wltb  other 
merchandise  which  defendant  was  to  ship  to  a  certain  consignee,  helA 
not  to  show  that  defraidant  offered  voluntarily  to  accept  and  forward  it. 

[Ed.  Note.— For  other  cases,  see  Bailment,  Cent  Dig.  S  131 ;  Dec.  Dig. 
€=»31(3).] 

2.  Bailiient  — ^Requisiteh — Express  ob  Implied  Contbaot. 

A  ballmrat  must  be  predicated  upon  some  contractual  relation,  express 
or  Implied,  upon  the  delivery  of  the  goods  between  the  bailor  and  the 
bailee. 

[Ed.  Note.— For  other  cases,  see  Bailment.  Cent  Dig.  §S  1-12;  Dec. 
Dig.  «=5i.l 

8.  Pbincipal  and  Agent  «=>28(1)— Aoenct— Suificienct  oe  Evidence. 

In  an  action  for  the  stlpQlated  valne  of  merchandise,  wbUA  plaintiff 
claimed  was  delivered  to  defendant  on  its  agreement  to  Indose  it  with, 
other  merchandise  whidi  it  was  to  ship  to  a  certain  conedgnee,  evidence 
held  not  to  show  an  agency  tor  defmdant  for  tba  reoeipt  or  delivezy  of 
the  9>ods. 

[Bd.  Note.— For  other  cases,  see  Principal  and  Agent,  Osnt  Dig.  {  23 ; 
Dec.  Dig.  «=s»23a)J 
4.  Baiucbnv  «=9l2— Aonoif  fob  Contebsion— Oboss  Nbolioenoe. 

In  such  action,  defendant,  even  If  bound  by  the  acts  of  others  on  the 
theory  of  their  agency,  who  had  himself  been  tricked  and  deceived  into 
parting  with  the  goods  to  a  swindler,  was  not  guilty  of  such  gross  negli- 
gence as  to  make  him  liable  for  their  stipulated  value. 

[Ed.  Note. — For  other  cases,  see  Bailment  Cent.  Dig.  |S  37-41 ;  Dec. 
Dig.  «=3l2.] 

4s»For  oUwr  casM  ■••  hum         *  KET-NUUBBR  In  all  Kcjr-Ntnnberad  DlSMti  4  IsdsxM 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Isaac  Wechsler  and  another  against  the  Picard  Import- 
ing Company.  From  a  judgment  for  plaintiffs,  defendant  appeals. 
Reversed,  and  complaint  dismissed. 

Argued  February  term,  1916,  before  LEHMAN.  WEEKS,  and 
rffiLEHANTY,  JJ. 

Oscar  Englander,  of  New  York  City  (Harry  M.  Markson,  of  New 
York  City,  of  counsel),  for  appellant. 

Frank  F.  Bergenfeld,  of  New  York  City,  for  respondents. 

DELEHANTY,  J.  This  action  was  brought  to  recover  the  stipu- 
lated value  of  two  packages  of  merchandise,  which  plaintiff  claims 
were  delivered  to  defendant,  and  which  defendant  agreed  to  inclose 
in  a  case  containii^  other  merchandise  which  it  was  to  ship  to  Crosby 
Bros.  Company,  Topeka,  Kan.  At  the  trial  it  was  shown  that  one 
Gilbert,  a  swindler,  fraudulently  representing  himself  to  be  a  bu^er 
for  the  Crosby  concern,  visited  the  places  of  business  of  both  plain- 
tiffs and  defendant,-  orderi^  ^oods  from  each.  His  first  appearance 
was  at  defendant's  office,  lliis  was  located  in  a  small  room  with  two 
other  tenants— Silverman,  a  representative  of  a  German  concern,  and 
Michael,  a  dealer  in  envelopes.  Each  tenant  had  his  name  on  the  door. 
Gilbert  ordered  from  Leopold  Picard,  of  the  Picard  Company,  some 
$300  worth  of  fountain  pens,  and  desired  to  have  them  shipped  by  an 
express  company  of  his  own  selection.  This  did  not  meet  with  the 
approval  of  said  Picard,  and  he  declined  to  let  the  goods  go  out  un- 
til he  made  an  investigation.  Meantime  Gilbert  went  to  plaintiff's 
estaMishment  and  orderal  two  boxes  of  suspenders  and  neckties.  He 
gave  directions  that  these  goods  should  be  sent  to  the  Picard  Import- 
ing Company,  to  be  inclosed  by  that  concern  with  goods  purchased  from 
it  for  shipment  to  the  Crosby  Company  in  Topeka.  Plaintiffs'  goods 
were  addressed  to  Crosby  Bros.  Company,  Topeka,  Kan.,  and  were 
sent  to  the  Picard  Company's  office  accordingly.  When  they  arrived 
the  only  person  on  the  premises  was  the  tenant  Silverman;  Picard 
himself  havii^  gone  that  day  direct  from  his  house  to  call  upon  cer- 
tain of  his  customers.  Silverman  accepted  the  goods  and  signed  a 
receipt  therefor.  He  put  the  goods  in  Picard's  rocnn  and  went  out. 
The  tenant  Michael  then  arrived,  and  thereafter  Gilbert  came  and 
asked  to  see  the  goods  that  he  had  caused  to  be  sent  from  plaintiff's 
place  of  business.  He  was  allowed  to  see  the  goods,  and  upon  an 
apparent  examination  thereof  complained  that  they  were  not  right,  and 
that  plaintiffs  must  be  irresponsible  people.  He  said  he  would  im- 
mediately return  the  goods  to  them,  and  Michael  allowed  him  to  re- 
move both  boxes  from  the  premises.  Later  Picard  came  to  the  of- 
fice and  learned  what  had  transpired.  He  tried  to  trace  where  the 
goods  came  f  rc»n,  and  finally  located  the  plaintiffs  next  morning,  when 
he  told  them  what  had  happened.  Picard  testified  that  plaintiffs  thank- 
ed him,  and  said  that  he  had  saved  them  from  shipping  out  a  further 
order  of  $500.    Gilbert  and  the  goods  were  never  seen  again. 

[1-3]  I  am  of  the  opinion  that  upon  the  facts  presented  by  the  rec- 
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ord  in  this  case  the  judgment  should  be  reversed.  The  defendant  never 
voluntarily  agreed  to  accept  the  goods  or  forward  them  to  Crosby 
Bros.,  and  the  plaintiffs  are  now  attempting  to  thrust  such  an  obliga- 
tion upon  him.  The  defendant  is  sought  to  be  held  liable  on  the  the- 
ory that  he  was  a  gratuitous  bailee  of  the  goods  in  question.  A  iMiil- 
ment  must  be  premcated  upon  seme  ccMitractual  relaticm,  express  or 
implied,  upon  the  delivery  of  the  goods,  between  the  bailor  and  bailee. 
There  is  evidence  that  the  tenants  occupying  the  room  with  the  Picard 
concern  performed  a  number  of  acts  for  the  mutual  acccxnmodaticm 
of  one  another,  but  I  do  not  find  that  tiiey  were  of  such  character  as 
to  constitute  an  agency  on  the  part  of  Silverman  or  Michael  for  the 
receipt  or  ddivery  of  the  goods  in  question. 

[4]  But,  even  assuming  that  Picard  was  bound  by  their  acts  upon 
the  theory  of  agency,  still  I  do  not  think  there  is  sufficient  ground  for 
sustaining  this  judgment.  A  gratuitous  bailee  is  liable  only  for  gross 
negligence,  and  the  facts  in  ^is  case  fall  short  of  establishing  that. 
Defendant  was  tricked  and  deceived  into  parting  w-ith  the  goods,  and 
in  this  respect  he  was  certainly  no  more  negligent  than  the  owner  there- 
of. Both  were  victims  of  tfie  swindler,  and  it  seems  to  me  that  it 
would  be  clearly  unjust  under  the  circumstances  presented  to  permit 
the  plaintiff  to  fasten  his  loss  upon  the  defendant.  See  Krumsky  v. 
Loeser,  37  Misc.  Rep.  505,  75  N.  Y.  Supp.  1012. 

Judgment  should  be  reversed,  with  $30  costs,  and  c(nnplaint  dis- 
missed upon  the  merits,  with  appropriate  costs  in  the  court  below. 
All  concur. 


KLBINBIAN  V.  HBNBT  KUPJI'JSB  ft  OO. 

(Snpreme  Conrt,  Appellate  Term,  First  Department    March  18,  I&IB.) 

L  PUNCIFAIi  AND    AOERT  ^»190(2) — LlABrLITT   OF  AOENT — KN0WI£DQE  Of 
AOKNCT. 

Id  an  action  for  breach  of  contract  to  deliver  goods,  the  exclusion  of 
testimony  tending  to  show  plalntlfTs  knowledge  that  Oie  defendant  was 
an  agent  was  error. 

IBM.  Mote.— For  other  cases,  see  Principal  and  Agent,  Oent  Dig.  1  719 ; 
Dee.  Dig.  ^190(2).] 

2.  pRiNOiPAii  AND  Agent  «=al90(S) — EN^idincb — Suffioienct. 

In  an  action  on  a  contract  for  the  delivery  of  goods,  documentary  evi- 
dence, oottBlstlng  of  the  letter  and  a  copy  of  the  order.  In  which  the  de* 
fendant  was  described  ax  an  ag»it,  held  sufficient  to  show  that  the  plain- 
tlfl  knew,  or  bad  focts  from  which  he  ehoald  have  known,  that  the  de- 
fendant was  acting  in  a  representatlTe  capacity. 

[Ed.  Note;— For  other  caaes,  see  Filndpal  and  Agent,  Gent  Dig.  i  720: 
Dec.  Dig.  «=>190(9.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  Max  Kleimnan  s^ainst  Henry  Kupfer  &  Co.  Verdict 
for  plaintiff.    Defendant  appeals.    Reversed,  and  new  trisJ  granted. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
IffiLEHANTY,  JJ.  

«s>Por  oUi«r  emm  ma  um*  toplo  A  KSY-NUIIBSR  In  aU  Kar-Nombarad  DigaiU  *  IndaM 
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Leo  G.  Rosenblatt,  of  New  York  City,  f  appellant 
Kaufman  &  Gisnet,  of  New  York  City  (Midiad  Kaufman,  of  New 
York  City,  of  counsel),  for  respondent 

PER  CURIAM.  The  defendant  appeals  from  a  judgment  of  the 
Municipal  Court  in  an  action  brought  to  recover  damages  for  breach 
of  contract  to  deliver  certain  merchandise.  Defendant  claims  that  it 
was  acting  as  agent  for  a  concern  known  as  Ae  Crcxnpton  Company 
in  the  making  of  the  contract  sued  upon,  and  that  fact  was  known 
to  the  plaintiff  at  the  time  die  agreement  was  entered  into.  Upon  the 
trial  it  speared  that  ior  five  or  six  years  prior  to  the  trsuisaction  in 
suit  plaintiff  and  defendant  had  been  dealing  with  one  another,  that 
correspondence  and  communications  had  passed  between  them  in  the 
ordinary  course  of  business,  and  that  plaintiff  was  on  more  or  less 
familiar  terms  with  the  employes  and  agents  of  defendant  The  lat- 
ter was  sole  agent  for  the  Crompton  CcHnpany,  a  manufacturer  of 
velveteens  and  corduroys. 

To  establish  the  contract  sued  upon,  plaintiff  introduced  in  evidence 
a  letter,  dated  S^ember  30,  1915,  in  which  defendant  is  described  as 
"Selling  Agents  for  Crompton  Co.,"  tt^^ether  with  an  inclosure  desig- 
nated as  "Copy  of  order  given  to  Henry  Kupfer  &  Co.,  Inc.,  Sole 
Agents  Crompton  Co.,  Crompton,  R.  I.,  *  *  *  by  Max  Kleinman." 
The  terms  of  this  last  paper  provided  that  the  order  was  to  be  filled  at 
the  Crompton  Mills,  that  the  goods  were  to  be  labeled  Crompton  and 
shipped  by  the  "Joy  Line"  to  one  Williams,  who  it  appears  was  the 
Cnnnpton  Mills  truckman  in  this  city,  and  who  was  to  deliver  direct 
to  the  plaintiff  the  goods  in  question.  Printed  upon  the  face  of  die 
CMrder  was  the  following  clause : 

"All  orders  are  taken  subject  to  delays  or  nondelivery  caused  by  strikes, 
acddents,  or  lor  any  other  reason  b^tmd  our  controL" 

[1]  Defendant,  in  furtherance  of  its  claim  that  it  acted  herein  as 
agent  with  knowledge  of  the  plaintiff,  sought  to  show  that,  upon  all 
the  letters  which  plaintiff  received  from  defendant,  defendant  was  des- 
ignated as  "Selling  Agents  for  Crompton  Co.";  that  all  goods  of  the 
quality  ordered  by  plaintiff  were  labeled  "Crompton  Velveteen";  that 
the  price  list  of  the  Crmnpton  Company  was  shown  to  this  plaintiff 
and  his  OTder  was  based  thereon;  and  that  the  Crompton  Company 
was  the  owner  of  the  goods  in  questi(»i.  This  and  similar  evidence 
was  all  excluded  by  the  court  below.  The  ruling  in  this  respect  was 
in  our  opinion  clearly  prejudicial  to  defendant  and  sufficient  to  call 
for  a  reversal  of  the  judgment. 

[2]  Furthermore,  we  think  that  the  documentary  proof  alone  is  suf- 
ficient to  show  that  the  plaintiff  knew,  or  had  facts  from  which  he 
should  have  known,  that  defendant  was  acting  in  a  representative  ca- 
pacity and  not  for  itself.  If  right  in  this  conclusion,  then  no  rule 
invoked  by  plaintiff  can  justify  his  claim  that  defendant  was  the  prin- 
cipal in  the  transaction  in  question.  Wright  v.  Cabot,  89  N.  Y.  570; 
Hall  v.  Lauderdale,  46  N.  Y.  70. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  sppA- 
lant  to  abide  the  event 
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In  re  HtlMPHBBY  et  aL 
(Supreme  Court,  Special  Term,  Genesee  County.    MarcA  23,  1916.) 

1.  SCROOI.S  AND  School  Djstbictb  4=>126— AcnoNs—CosTS  and  ExPEirsEs. 

An  action  by  a  trustee  ot  a  school  district  and  one  who  daimed  to  be  a 
trustee,  for  injunction  against  another  claimed  trustee  and  a  teacher 
employed  by  the  latter  and  the  other  trustee,  begun  without  consulting 
the  lost-mentioned  trustee,  who  was,  however,  afterwards  made  a  party, 
resulting  in  a  jfidgment  that  it  was  not  a  proper  case  for  injunction,  did 
not  affect  the  property,  claim,  rights,  or  interests  of  the  district,  within 
Educati(»t  Law  (Cousol.  Laws,  c.  16)  3§  85S-S61,  authorizing  trustees 
who  have  brought  an  action  InvolTlng  the  property,  claim,  rights,  or  Inter- 
ests of  the  district  to  recover  the  costs  and  charges  expended  by  them 
from  the  district 

[Ed.  Note.— For  other  cases,  see  Schools  and  School  Districts,  Cent.  Dig. 
{282;  Dec  Dig.  «=»126.] 

2.  ScHooziB  AND  School  Distbiots  <ga53(l>— TnuBncBo  DmaMiwAnoN  or 

Right  to  Officil 

The  remedy  of  a  person  claiming  to  bare  been  elected  trustee  of  a 
school  district  against  another  claimant  Is  by  appeal  to  the  commissioner 
of  education,  as  authorised  by  Education  Law,  |  880. 

[Ed.  Note. — Vor  other  cases,  see  Schools  and  School  XHstricts,  Cent. 
Dig.  IS  lis,  127,  128,  184.  135;  Dec.  Dig.  «e»53(1).] 

3.  Schools  and  Sohocxl  Distbicts  9s>126 — ^Actions — Gosis  and  Bxpbnbbs. 

Code  ClT.  Proc  {  1^1,  authorizing  ezecatlMi  on  a  Judgmoit  against 
the  trustees  of  a  school  district  in  an  action  brought  In  their  official  ca- 
pacity, and  providing  that  the  sum  must  be  allowed  to  them  In  settlement 
of  their  official  accounts,  except  as  otherwise  specially  provided,  does  not 
anthoilze  recovery  by  a  trustee  and  claimed  trustee  of  the  costs  and  ex- 
penses of  an  action  for  injunction  against  the  other  claimant  and  a 
teacher  appointed  by  the  latter  claimant  and  another  trustee ;  an  action 
brought  by  two  of  the  trustees  without  consulting  the  third,  though  the 
third  trustee  was  afterwards  made  a  party,  not  being  brought  in  their 
official  capacity. 

[Ed.  Note.— For  other  cases,  see  Schools  and  School  Districts,  Cent.  Dig. 
f  282;  Dec.  Dig.  «»126.] 

Frank  C.  Humphrey  and  another  appeal  from  the  refusal  of  School 

District  No.  12,  Darien,  N.  Y.,  to  vote  a  tax  for  the  payment  of  costs 
and  expenses  of  litigation;  proceedings  having  been  instituted  before 
the  County  Judge,  and  continued  before  Supreme  Court  Justice  at 
chambers,  under  Code  Civ.  Proc,  §  342.   Claim  denied. 

Wallace  Thayer,  of  Buffalo,  for  claimants. 
William  H.  Coon,  of  Batavia,  for  school  district 


BROWN,  J.  At  a  duly  assembled  meeting  of  the  qualified  voters 
of  school  district  No.  12  of  the  town  of  Darien,  N.  Y.,  held  July  9, 
1915,  there  were  presented  duly  verified  accounts  of  the  claimants 
against  the  district,  aggregating  about  $3,000,  accompanied  by  a  duly 
verified  petition  alleging  diat  such  sum  of  money  had  been  expended 
by  the  claimants  in  bringing  an  action  in  the  Supreme  Court  touching 
the  school  district  prt^rty  or  a  claim  of  the  district,  or  involving  the 
rights  or  interests,  and  {»-aying  that  such  accounts  be  approved  the 
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meeting,  and  that  it  direct  the  trustees  to  assess  and  collect  the  same 
out  of  the  taxable  property  of  the  district,  etc.  The  district  meeting 
duly  passed  a  resolution  denying  the  petition,  and  refused  the  relief 
requested  or  demanded  therein.  Thereupon  the  claimants  duly  appeal- 
ed from  such  refusal  to  the  county  judge  of  Genesee  county,  and  gave 
notice  of  the  presentation  of  sudi  petition  and  claim  to  such  county 
judge  for  settlement,  as  provided  by  section  860  of  the  Education  Law. 
The  district  duly  served  an  answer,  denying  that  the  claimants  had 
expended  any  mcKiey  for  and  on  behalf  of  the  district  in  any  litiga- 
tion* touching  its  property,  claim,  rights,  or  interests,  and  alleging  that 
the  district  had  never  hj  resolution  or  otherwise  authorized  claimants 
to  institute  or  prosecute  such  litigation,  or  to  incur  any  liability  on  its 
behalf,  and  that  such  litigation  was  instituted  by  claimants  solely  in 
their  private  interests,  to  determine  whether  claimant  Humphrey  or 
one  Andrew  J.  Lathrop  had  been  elected  trustee  of  said  district  at  an 
annual  meeting  held  August  4,  1906;  that  such  liti^ticm  was  wholly 
unnecessary. 

The  petition  and  accounts  of  the  claimants,  tc^ether  with  the  an- 
swer of  the  district,  were  presented  to  the  counly  judge  of  Genesee 
coun^  for  settlement,  and  such  county  judge,  deeming  himself  dis- 
qualified to  act,  £led  his  certificate  of  disqualification,  and  under  the 
provisions  of  section  342  of  tiie  Code  of  Civil  Procedure  the  proceed- 
ings were  continued  before  me  at  chambers  in  the  city  of  Buffalo  in 
July,  1915.  By  the  terms  of  section  861  of  the  Education  Law  it  is 
my  duty  to  determine  whether  or  not  the  aca>unt,  or  any  and  what 
portion  thereof,  ought  justly  to  be  charged  to  the  district.  Such  de- 
termination involves  the  exammation  of  all  the  testimony  relative  to 
the  services  rendered,  expenditures  made,  and  the  reasons  therefor,  to 
the  end  that  a  finding  be  made  as  to  whether  the  litigation  resulting  in 
such  a  lar^  chai-ge  was  an  action  brought  by  the  trustees  of  the  dis- 
trict touching  or  involving  any  property,  claim,  r^ts,  or  interests  of 
the  district,  within  the  terms  of  sections  858,  859,  and  860  of  the  Edu- 
cation Law.  Unless  such  property,  claim,  rights,  or  interests  were  in- 
volved in  such  an  action,  the  expense  thereof  could  in  no  event  beccmie 
a  charge  against  the  district. 

[1]  It  is  the  contention  of  the  claimants  that  the  sum  of  $3,000 
was  unavoidably  expended  in  good  faith  for  the  benefit  of  the  dis- 
trict, in  determining  who  was  elected  trustee  at  the  aimual  meeting 
in  August,  1906,  and  who  was  legally  employed  to  teach  the  school  for 
the  then  ensuing  school  year.  It  is  believed  that  a  brief  recital  of  the 
proceedings  at  such  schoc^  meeting,  the  various  steps  taken  by  the 
claimants,  the  services  rendered  and  the  things  done  that  constitute  the 
charge  against  tiie  district,  will  establish  t^t  such  services  and  ex- 
penditures were  wholly  unnecessary  and  cannot  form  the  basis  for  any 
just  charge  against  the  district. 

At  the  annual  school  meeting  the  voters  proceeded  to  elect  one  trus- 
tee for  three  years.  The  claimant  Humirfirey  received  a  majority  of 
the  votes  cast.  A  motion  was  tfien  Unanimously  adopted  to  proceed 
to  a  formal  ballot  for  trustee,  and  Andrew  J.  Lathrop  received  a  ma- 
jority of  the  votes  cast.   The  chairman  of  the  meeting  declared  La- 
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throp  elected  trustee.  lAthrop,  acting  with  Trustee  Tiffany,  employed 
one  Barber  to  teach  the  school  for  the  school  year.  Claimant  Humph- 
rey then  contended  that  he  was  elected  trustee  on  the  first  ballot,  and 
that  tlie  subsequent  vote,  which  resulted  in  the  choice  of  Lathr^,  was 
irregular  and  unauthorized;  and  he  thereupon,  acting  with  Trustee 
Welker,  employed  one  Lavin  to  teach  the  school  for  the  ensuing  term. 
Both  teachers  undertook  to  open  school  on  the  first  Monday  of  Sep- 
tember, 1906.  Claimant  Humphrey  procured  the  arrest  of  Barber 
on  the  charge  of  willful  interference  with  the  school.  Barber  was  dis- 
charged by  the  magistrate  upon  his  giving  an  undertaking  ioc  his  ap- 
pearance for  trial,  returned  to  the  schoolhouse,  took  possession,  and 
displaced  Lavin.  Whereupon  claimants  Humphrey  and  Welker 
brought  an  action  in  the'  Supreme  Court  as  plaintiffs  against  Lathrop 
and  Barber,  alleging  that  they,  Humphrey  and  Welker,  were  the  law- 
ful trustees  of  the  district,  that  lyathrop  was  not  a  trustee,  that  Barber 
had  not  been  legally  employed  as  teacher,  that  Lathrop  and  Barber 
unlawfully  took  possession  of  the  school  and  were  unlawfully  con- 
ductix^  the  same,  and  obtained  a  preliminary  injunction  restraining 
them  from  entering  the  schoolhouse,  etc.  Latiirop  and  Barber  there- 
upon ceased  to  act  as  trustee  and  teacher,  respectively,  employed  sep- 
arate counsel,  and  answered  the  complaint,  alleging  that  Lathrop  was 
trustee  and  that  Barber  had  been  legally  employed  as  teacher.  The 
action  was  brought  to  trial  before  a  referee  Fetiruary  19,  1909,  testi- 
mony as  to  all  proceedings  at  the  school  meeting  was  taken,  and  on 
May  5,  1909,  findings  were  made  by  the  referee,  deciding  that  claim- 
ants Humphrey  and  Welker  and  one  Tiffany  were,  and  ever  since 
August  5,  had  been,  sole  trustees  of  the  district,  and  <&ecting 

judgment  restraining  Lathrop  and  Barber  from  interfering  with  the 
school,  with  costs. 

From  the  judgment  entered  in  pursuance  of  such  report  of  the  ref- 
eree, Lathrop  and  Barber  took  an  appeal  to  the  Appellate  Division, 
and  in  June,  1910,  the  judgment  appealed  from  was  reversed  on  the 
law  and  facts,  a  new  trial  was  ordered,  with  costs  to  appellant  to 
abide  the  event,  and  it  was  held  that  Trustee  Tiffany  should  have  been 
made  a  party.  Welker  v.  Lathrop,  139  App.  Div.  924,  123  N.  Y.  Supp. 
1148.  Tiffany  was  made  a  party,  and  a  new  trial  was  had  March  31, 
1911,  before  anotho-  referee.  On  October  26,  1911,  such  referee  de- 
cided that  Lathr(^  was  legally  elected  trustee  at  the  August,  1908, 
school  meeting,  and  that  the  defendants  in  the  action,  L^hrop  and 
Barber,  were  entitled  to  judgment  dismissing  the  complaint  on  the 
merits,  with  separate  bills  of  costs.  From  the  judgment  entered  upon 
such  report  claimants  Humphrey  and  Welker  a{^)ealed  to  the  Ap- 
pellate X>ivision,  where  in  March,  1912,  the  judgment  ai^>ealed  fr<Kn 
was  affirmed,  with  costs.  149  App.  Div.  935,  134  N.  Y.  Supp.  1150. 
From  this  judgment  of  affirmance  the  claimants  Htunphrey  and  Welk- 
er appealed  to  the  Court  of  Appeals,  where  in  March,  1914,  tiie  judg- 
ment was  modified  1^  striking  out  "on  the  merits,"  and,  as  modified, 
affirmed.   210  N.  Y.  434,  104  N.  E.  938. 

The  result  of  this  litigation  is  a  judgment  dismissing  the  complaint 
of  claimants  Humj^ey  and  Welker,  which  has  been  afiirmed  by  the 
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Court  of  Appeals ;  that  such  claimants  did  not  prove  any  facts  enti- 
tling them  to  an  injunction;  that  the  claimants  in  their  complaint  had 

not  stated  any  cause  of  action  against  Lathrop  and  Barber;  that  the 
claimants  had  judgments  for  taxable  costs  and  disbursements  against 
them  for  a  large  sum  of  money ;  that  Lathrop  and  Barber  are  not  lia- 
ble for  any  costs  or  disbursements — all  of  which  does  not  affect  the 
property,  claim,  rights,  or  interests  of  the  district  in  the  sl^htest  de- 
gi-ee.  . 

The  claimants  contend  that  the  <mly  way  or  manner  in  which  the 
contest  could  be  determined  as  to  who  should. teach  the  school  in  Sep- 
tember, 1908,  and  a  peaceful,  suitable  school  conducted,  was  to  obtain 
the  injunction  and  restrain  Lathrop  and  Barber  from  interfering  with 
the  school,  that  they  took  the  only  reasonable  steps  that  could  have 
been  taken  to  insure  the  peaceable  teaching  of  the  school,  and  that 
their  acts  were  all  in  good  faith  and  ior  the  benefit  of  the  district  The 
difficulty  with  this  argument  is  that  the  Court  of  Appeals  has  said: 

"It  Is  urged  that  an  Injunction  was  necessaiy  to  prevent  an  nnwamnted 
Inradon  of  the  office  by  tiie  defendant  Lathrop.  Bnt  the  court,  In  People  ex 
rel.  Corscaddea  t.  Howe.  177  N.  T.  499,  69  N.  E.  1114.  66  L.  B.  A.  664.  decided 
that  proposition.  It)  was  urged  there  that  an  injunction  was  proper  to  pre- 
vent a  trespass  and  an  Interference  with  the  plaintiff's  duty  to  care  for  the 
public  books  and  records.  The  court  said  it  was  not  Impressed  with  this 
theory,  and  continued:  'If  the  theory  is  sound,  it  would  seem  to  be  eqoally 
applicable  to  the  cases  of  all  public  officers,  and  the  result  of  this  doctrine  of 
the  case  would  be  that  every  oificlal  could  retain  his  office  until  his  successor 
had  succeeded  In  ousting  Urn  by  quo  warranta*  There  may  be  cases  *  •  * 
where  the  tardy  remedies  of  quo  warranto,  (%rtiorarl,  and  other  like  writs 
wlU  be  entirely  inadequate,  and  resort  to  Injunction  may  be  necessary  lo 
the  public  interests ;  *  *  *  but  tULs  la  not  a  case  of  that  nature.  •  *  * 
There  is  simply  a  contest  over  the  title  to  the  office  of  school  trustee,  both 
claimants  resting  upon  an  election  alleged  to  be  r^ular  and  valid.  It  was 
no  case  for  an  Injunction." 

The  action  brought  by  the  claimants  Humphrey  and  Welker  against 
Lathrop  and  Barber  was  for  an  injunction.  The  Court  of  Appeals 
has  said  that  it  was  no  case  for  an  injunction.  Such  being  the  law 
of  that  case,  how  can  it  be  said  here  that  the  property,  claim,  rights  or 
interests  of  the  district  were  or  could  have  been  involved  in  that  ac- 
tion? If  anything  is  certain,  it  is  that  claimants'  action  for  an  injunc- 
tion thus  far  has  not  been  an  action  touching  any  district  property  or 
claim  of  the  district,  or  involving  its  r^hts  or  interests. 

[2]  It  is  provided  by  section  880  of  the  Education  Law  that  any 
person  conceiving  himself  aggrieved  may  appeal  from  the  action  of  any 
school  district  meeting  to  the  commissioner  of  education,  who  is  ^^ 
quired  to  examine  and  decide  the  same,  and  his  decision  m  such  ap- 
peal shall  be  final  and  ccmdusive,  and  not  subject  to  question  or  re- 
view in  any  place  or  court  whatever.  It  would  have  been  a  very  sim- 
ple, inexpensive,  expeditious,  and  effective  proceeding  for  the  claim- 
ants to  have  taken  advantage  of  the  provisions  of  this  section,  and 
have  had  it  determined  within  a  week  who  was  legally  elected  trustee 
at  the  August,  1908,  school  meeting.  The  expense  would  not  have 
ex:ceeded.^5.  It  is  believed  that  it  was  the  official  duty  of  the  claim- 
Ants  to  !serve  the^U*  district  in  this  economical  manner,  xaAi&r  than  em- 
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bark  in  litigation  that  results  in  their  makii^  a  claim  against  the  tax- 
able property  of  the  district  of  $3,000. 

It  is  claimed,  however,  by  claimants,  that  in  effect  an  appeal  was 
taken  to  the  commissioner  of  education,  resulting  in  a  practical  deci- 
sion that  claimant  Humphrey  was  duly  elected  at  the  August,  1908, 
school  meeting.  While  it  is  true  that  a  copy  of  the  minutes  of  that 
school  meeting  was  sent  to  the  commissioner  of  education,  with  the 
inquiry  as  to  who  was  elected  trustee,  and  a  letter  was  received  by 
the  district  clerk  from  the  law  division  of  the  education  department 
stating  that  claimant  Humphrey  was  elected,  yet  the  fact  remains  that 
no  appeal  such  as  is  contemplated  by  statute  was  ever  taken  from  the 
action  of  the  annual  meeting,  and  claimants  never  took  the  simple  and 
necessary  steps  to  obtain  from  the  only  existing  authority  an  eflfective 
decision  as  to  who  was  legally  elected  trustee;  that  simple  question 
has  never  yet  been  effectively  decided.  The  Court  of  Appeals  said  on 
the  appeal  to  it  that  a  court  of  equity  will  not  entertain  jurisdiction 
over  contests  for  public  office.  Wclker  v.  Lathrop,  210  N.  Y.  436, 
104  N.  £.  938.  Such  a  decision  on  an  appeal  to  the  commissioner  of 
education  would  have  ended  all  trouble,  or  else  have  given  the  claim- 
ants a  meritorious  cause  of  action  to  enforce  such  decision. 

It  is  very  clear  that  the  school  district  never,  by  resolution  or  other- 
wise, instructed  claimants  to  bring  such  action,  never  ratified  the  bring- 
ing of  such  action,  never  has  taken  any  steps  from  which  an  infer- 
ence is  permissible  that  it  was  the  district's  litigation,  and  has  not  ap- 
proved of  claimants'  accounts  in  any  manner.  It  is  equally  clear  that 
the  claimants  instituted  the  litigation,  then  intending  that  the  costs 
and  expenses  would  be  paid  by  Lathrop  and  Barber  as  unsuccessful 
defendants,  in  satisfaction  of  judgments  against  them  for  costs.  Hiere 
is  nothing  in  the  record  indicating  an  intent  on  the  part  of  any  dis- 
trict meeting  to  assume  liability  for  these  claims. 

[3]  It  is  urged  on  behalf  of  the  claimants  that  under  the  provisions 
of  section  1931  of  the  Code  of  Civil  Procedure  that  portion  of  their 
claim  which  consists  of  moneys  paid  in  satisfaction  of  judgment  re- 
covered against  them  as  trustees  must  be  allowed  and  paid  by  the  dis- 
trict. That  section  provides  that,  where  judgment  is  rendered  against 
a  trustee  of  a  school  district  or  a  commissioner  of  highways,  an  execu- 
tion may  be  issued  and  <»llected  out  of  the  property  of  the  officer, 
and  the  sum  collected  must  be  allowed  to  him  in  the  settlement  of  his 
official  accounts,  except  as  otherwise  specially  prescribed  by  law. 

It  seems  to  be  otherwise  specially  prescribed  by  law  (sections  850-862 
of  the  Education  Law)  precisely  how  and  in  what  manner  claims  for 
school  trustees'  costs  and  reasonable  expenses,  as  well  as  all  costs- 
and  damages  adjudged  against  them,  may  be  allowed  and  paid.  It 
was  held  in  People  ex  rel.  Wallace  v.  Abbott,  107  N.  Y.  225,  13  N.  E. 
779,  that  a  judgment  for  costs  against  a  school  trustee  could  not  be 
collected,  except  by  and  in  the  manner  provided  by  the  School  Law, 
which  proceeding  was  prescribed  by  a  statute  identical  with  sections^ 
850-862  of  the  Education  Law,  and  that  that  proceeding  was  exclusive.- ' 
In  Beck  V.  Kerr,  87  App.  Div,  1,  83  N.  Y.  Supp.  1057,  it  was  held  that 
a  judgment  for  costs  against  a  school  trustee,  in  an  actiw  instituted 
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by  the  trustees  wiUiout  authority  of  the  district,  is  not  a  claim  ^fainst 
the  district,  but  against  the  trustees  personally.  In  People  v.  Skinner, 
74  App.  Div.  58,  77  N.  Y.  Supp.  36,  the  order  of  the  state  superin- 
tendent of  public  instruction,  setting  aside  the  action  of  a  school  dis- 
trict meeting  in  voting  to  pay  costs  and  expenses  incurred  by  trustees 
in  a  litigation  that  did  not  involve  district  rights  or  interests,  was  up- 
held. In  Anderson  v.  School  District,  89  App.  Div.  231,  85  N.  Y. 
Supp.  943,  and  m.  Re  Purdy,  56  App.  Div.  544,  67  N.  Y.  Supp.  642, 
the  action  clearly  did  involve  district  interests  and  claims. 

It  is  quite  clear,  from  all  authorities  cited,  that  claimants  are  not 
entitled  to  any  relief  by  virtue  of  the  provisions  of  section  1931  of 
the  Code  of  Civil  Procedure.  It  is  also  clear  that  the  claimants  have 
not  established  any  right  to  relief  by  virtue  of  sections  858-S62  of  the 
Education  Law.  Those  sections  have  reference  solely  to  actions 
brought  by  "the  trustees  of  any  school  district,"  not  to  actions  brought 
by  any  two  of  such  trustees.  There  were  three  trustees  of  the  school 
district.  It  is  conceded  by  everybody  thatjc^  W.  Welker  and  Henry 
C.  Tiffany  were  two  of  such  trustees.  Frank  C.  Humphrey  claimed 
to  be  the  third  trustee,  and  Andrew  J.  Lathrop  also  claimed  to  be  the 
third  trustee.  Assuming  that  Frank  C.  Humphrey  was  the  third 
trustee,  it  was  impossible  for  him  alone  as  sole  plaintiff  to  bring  an 
action  for  any  purpose  that  would  entitle  him  to  the  benefits  of  re- 
imbursement for  costs  and  expense  as  provided  by  those  sections  of 
the  Education  Law.  By  joining  Trustee  Welker  as  plaintiff,  the  trus- 
tees of  the  district  did  not  bring  the  action.  It  was  not  an  action  by 
the  trustees  of  the  district.  The  proof  is  that  Trustee  Tiffany  was 
not  ccttisulted  as  to  the  bringing  of  the  action.  The  decision  to  bring 
the  action  was  not  made  at  any  meeting  of  the  trustees,  or  claimed 
trustees.  The  bringing  of  the  action  in  the  natHe  of  one  claimed  trus- 
tee and  one  actual  trustee  was  not  an  official  act  of  the  trustees.  The 
action  of  two  trustees  without  knowledge  of  the  third,  no  notice  hav- 
ing been  given  hin^  is  not  an  official  act  It  is  an  individual  act  of 
each  of  the  two  who  do  act  (section  273,  Education  Law),  and  is  void, 
not  binding  on  the  district.  Beck  v.  Kerr,  75  App.  Div.  173,  77  N.  Y. 
Supp.  370.  Trustee  Tiffany  is  not  a  party  to  the  action  as  it  was  orig- 
inally brought,  and  up  to  the  time  he  was  brought  in  as  a  party  tiiere 
was  no  action  begun  or  pending  by  "the  trustees  of  any  school  district." 
Up  to  that  time  it  was  the  individual  action  of  claimants  Humphrey 
and  Welker.  When  Trustee  Tiffany  was  brought  in  as  a  party  plain- 
tiff, the  very  first  thing  was  a  decision  that  claimant  Humphrey  was 
not  a  trustee,  and  that  the  complaint  in  his  action  should  be  dismissed. 

The  conclusion  is  reached  that  the  claimants  have  not  established 
that  the  trustees  of  the  school  district  brought  an  action  touching  any 
district  prc^er^  or  claim  of  the  district,  or  involving  its  rights  or  in- 
terests, and  that  they  have  not  established  that  tiieir  costs  and  ex- 
penses of  their  litigation,  or  any  part  thereof,  ought  justly  to  be 
chained  upon  the  district. 

htt  such  an  order  and  decisi(m  be  prepared. 
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(Sapreme  Oonrt,  Appelate  DItIsUki,  TUx6.  D^Nutnieiit  Kftrch  8^  1916.) 

ElQHWAn  «S>208— DeTBOT»— ACTIOV  TOB  iKTUVY — StTTFICIXNOT  OT  NOTICB. 

Under  Hl^way  Law  (ConsoL  Laws,  c.  25)  S  74,  providing  that  no  action 
shall  be  malntatned  i^alnst  any  town  for  damages  unless  a  vertfled 
statement  of  the  canae  of  actltm  Is  presented,  a  notice,  In  the  fonn  of  a 
bUlf  followed  br  a  sworn  statement  that,  as  plalntlfl  was  driving  bis  mare 
abont  26  rods  below  the  foot  of  the  O.  Hill  in  the  town,  she  stepped 
through  a  hole  In  a  sluice  and  broke  her  leg,  making  it  necessary  to  shoot 
her,  to  hia  damage  in  the  sum  of  $200,  was  sufficient  as  against  the  ob- 
jections that  the  accident  was  not  alleged  to  have  occurred  on  a  public 
highway  and  the  place  was  not  d^lnitely  stated. 

[Gd.  Note.— For  otber  cases,  see  HigfawaYs,  Oent  Dig.  S$  610-618;  Dec; 
DlV.  «s>20SJ 

Appeal  from  Qinton  County  Court. 

Action  by  Daniel  Griffin  against  the  Town  of  EUenburg.  From  a 
judgment  in  favor  of  the  plaintiff  for  $155  damages,  besides  costs, 
and  from  an  order  denying  a  motion  for  a  new  trial,  defendant  ap- 
peals.  Judgment  and  order  affirmed. 

Argued  before  KELUDGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

Shedden  &  Pierce,  of  Plattsburg  (Wallace  E.  Kerce,  of  Plattsburg, 
of  counsel),  for  appellant 
Thomas  J.  Fitzpatrick,  of  Chateaugay,  for  respondent 

COCHRANE,  J.  This  is  an  action  for  negligence  against  a  town 
because  of  a  defective  sluiceway  in  a  highway,  through  which  the 
plaintiffs  horse  stepped  as  he  was  driving  over  it  and  sustained  a 
brc^en  leg.  The  (miy  question  raised  on  this  appeal  is  that  tiie  notice 
served  on  the  supervisor  was  defective. 

Section  74  of  the  Highway  Law  as  it  was  at  the  time  of  the  acci- 
dent provided  as  follows : 

"No  action  shall  be  maintained  against  any  town  to  recover  such  damages 
uhlesa  a  verified  statement  of  the  cause  of  action  shall  have  heea  presented 
to  the  supervisor  of  the  town  within  six  months  after  tba  cause  of  action 
accrued." 

The  notice  in  question  was  in  the  following  form : 


"State  of  New  Tork,  Conn^  of  Franklin— sa.: 

''Daniel  Griffin,  being  duly  sworn,  says  that  the  foregoing  claim  arises  from 
the  following  facts:  On  Uie  morning  of  July  19th  deponent  was  driving 
this  mare  to  Lyon  Mountain  almg  with  another  horse.  About  25  rods  below 
the  foot  of  the  Cantwell  Hill,  In  the  town  of  EUenburg,  the  said  mare  stepped 
through  a  hole  in  a  sluice  and  broke  her  leg,  and  making  It  necessary  to 
shoot  her,  damaging  deponent  to  the  sum  of  two  hundred  dollars,  no  part  of 
which  has  ever  been  paid.  Daniel  Griffin. 

"Subscribed  and  sworn  to  before  me  this  November  26,  IdlO. 


^s»For  oUmt  omm  m*  mim  te^to  A  KST-NUHBBR  In  aU  K«r-NiimlMi«d  Dlswto  *  IsitozM 


'TTown  of  SOlenbarg,  to  Danltf  Oriffln,  Dr. 


u 


'July  19,  19ia 
 120000 


(II 


'To  one  black  mare,  8  years  old 


"Thos.  J.  Fitzpatrlck,  Notary  Public" 
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It  will  be  observed  that  the  notice  does  not  state  specifically  that  the 
accident  occurred  in  a  public  highway;  but  I  think  that  may  be  fairly 
inferred  from  the  statement.  The  implication  is  that  the  accident  oc- 
curred in  a  public  highway.  Further  criticism  is  that  the  place  in  the 
highway  is  not  stated  with  definite  precision;  but  it  is  stated  to  be 
"about  25  rods  below  the  foot  of  the  Cantwell  Hill"  and  at  a  place 
where  there  was  a  sluice,  and  it  seems  to  me  that  this  is  a  sufficient 
identification  of  the  sluice  in  question.  In  an  ordinary  country  highway 
it  is  not  practicable  to  identify  particular  localities  with  the  same  pre- 
cision as  may  be  done  in  a  vilhge  or  city.  I  think  the  notice  was  a 
substantial  ccxnpliance  with  the  statute,  and  that  it  gave  the  defendant 
all  the  inf(»-mation  which  it  could  make  use  of  in  investigating  the 
merits  of  tiie  claim,  and  that  it  should  be  held  to  be  sufficient.  The 
purpose  of  the  notice  is  to  fairly  apprise  the  officers  of  the  town  of  the 
nature  and  circumstances  of  the  accident,  so  that  they  may  investigate 
the  same  fully  and  intelligently  and  with  certainty  as  to  the  place  and 
conditions  of  the  accident,  so  far  as  the  facts  are  concerned,  with  a 
view  to  making  either  an  appropriate  settlement  of  the  claim  or  an 
effective  and  intelligent  defense  of  the  action,  and  if  the  notice  serves 
that  purpose  the  requirement  of  the  statute  has  been  effectuated. 

In  Eggleston  v.  Town  of  Chautauqua,  90  App.  Div.  314,  86  N.  Y. 
Supp.  279,  it  was  said  that  the  notice  should  contain  facts  showing 
"that  the  commissioner  of  highways  was  negligent  and  the  plaintiff 
was  free  from  negligence."  This  statement  in  the  opinion  was  entirely 
obiter,  and  nothing  of  the  kind  was  decided  in  that  case.  The  notice 
in  that  case  was  upheld.  It  stated  the  plaintiff's  injuries  as  having 
occurred  to  her  right  leg  at  about  the  knee  and  that  her  remedy  was 
about  $1,000.  At  the  trial  proof  was  received  of  injuries  other  than 
those  specified  in  the  notice,  and  particularly  of  an  injury  to  the  hip, 
and  a  verdict  was  rendered  of  $4,500.  It  was  claimed  on  appeal  that 
the  evidence  exceeded  the  statements  in  the  notice,  which  claim  was 
true;  but  the  court  overruled  the  contention  and  sustained  the  ver- 
dict. In  the  course  of  the  opinion  the  above  remarks  were  made,  which 
must  have  been  inadvertent.  Many  opinions  have  been  published  since 
concerning  this  question  of  notice,  and  in  no  case  has  it  been  held 
that  tiie  notice  must  be  framed  witJi  the  same  particularity  as  a  cwn- 
plaint  Clark  v.  Town  of  Copake,  142  App.  Div.  202,  126  N.  Y.  Supp. 
982,  was  a  case  where  the  notice  did  not  contain  allegations  of  the 
negligence  of  the  highway  commissiwier  and  plaintiff's  freedom  from 
contributory  negligence,  but  the  notice  was  held  by  this  court  to  be 
sufficient. 

The  judgment  and  order  should  be  afiimed,  with  costs.  All  concur. 
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(93  Mlac  Bep.  239) 

WILLIS  T.  OITZ  OF  EOCHBSTBB  et  at 

(Supreme  C!oart,  Trial  Term,  Monroe  Gonnty.  Janaarj,  1016.) 

1.  Gabbikbs  4s3b12(1)— Sismr  Cas  Fab»— Siatdtokt  BraTBicnon— OnsRA- 

TEON. 

Bailioad  Law  (Gonsol.  Laws,  c.  49)  S  181,  by  which  a  corporation  operat- 
ing a  street  railroad  Is  restricted  to  the  collection  of  a  single  fare  of  five 
cents  per  passenger  between  any  two  points  within  the  dty,  pi;ovl<Jlng 
the  ride  Is  over  Its  own  road  or  roads  operated  by  it  or  under  Its  control, 
does  not  apply  In  the  case  of  extraordinary  extension  of  the  dty  limits 
by  the  annexation  of  a  village  through  the  medium  of  narrow  connecting 
links  several  miles  long. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent.  Dig.  {|  7,  15-20;  Dec. 
Dig.  «=>12(1) ;  Street  Railroads,  Cent.  Dig.  S  151.] 

2.  Cabbiebs  <e=3l8(6) — Street  Cab  Fabe — Statutobt  RkguXiATION — Bnfoboe- 

UENT — INJTJNCTIOK — CONSTITUTIONAL  QUESTION. 

Where,  in  a  stockholders'  suit  to  enjoin  the  enforcement  of  Rochester 
City  Charter  (Laws  1907,  c.  755)  g  636,  subd.  2,  as  amended  by  Laws  1913, 
c  359.  S  7,  restricting  a  street  railway  company  to  the  collection  of  a 
single  fare  of  Ave  cents  per  passenger  between  any  two  points  within  a 
dty,  It  ai^>ear8  doubtful  whether  such  statute  is  not  vlolatlTe  of  Ckmst. 
art.  8,  I  18,  forbidding  the  Leglidature  to  grant  a  charter  for  a  street 
surface  railway  without  the  consent  of  the  local  authoriUes,  and  further 
appears  that  without  a  temporary  Injimctlon  plaintiff  will  safTer  Irrep- 
arable loss,  and  that  the  injunction  can  be  so  guarded  that  no  material 
Injury  will  result  if  the  statute  be  ultimately  held  valid,  a  temporary 
Injunction  will  be  granted  on  condition  that  the  companies  shall  operate 
the  road  and  give  each  passenger  a  claim  check  for  the  fare  collected  in 
excess  of  tliat  prescribed  by  the  charter  amendment,  which  claim  Shall  be 
payable  on  demand  if  tbe  statute  be  held  valid. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  13,  16-18,  20,  24 ; 
Dec.  Dig.  ®=»1S(6).] 

3.  Statutes  €=5l20(2, 5)  —  yiTLE  and  Subject- Matteb  —  City  Chabteb  — 

Amendatobt  Act. 

Under  Const,  art.  3,  J  Id,  providing  that  no  private  or  local  bill  shall 
embrace  more  than  one  subject  and  that  shall  be  expressed  In  the  tltl^ 
a  dty  dutrter  may  contain  any  provision  relating  to  the  dty  government, 
and  an  act  amending  such  charter  and  reciting  in  full  the  title  of  the 
original  act,  without  restriction  or  limitation,  may  contain  any  subject 
which  might  have  been  c<Mitalned  In  the  original  act 

{Ed.  Note.— For  other  cases,  see  Statutes,  Gent.  Dig.  SI  169,  170;  Dea 
Dig.  «s>120^6)J 

4.  CdTSTrnmoiffAL  Law  «s»48— OonarBnonoiT  ov  Statdtbs— VAUnmr. 

Brery  presumption  should  be  Indulged  in  favor  of  the  validity  of  a 
statute^  and  it  should  he  upheld  unless  it  Is  dearly  unconstltntionaL 

[Ed.  Note.— For  other  cases,  see  Constitutional  Law,  Cent  Dig.  {  i6 ; 
Dec.  Dig.  «=»4S ;  Statutes,  Cent  Dig.  §  66.} 

Ob  CONSTITUTIOIf  AI.  LAW  «S»45 — SUPBEUACT  OT  ConSTrrUTION — ENFOBCEMKNT. 

The  Constitution  is  a  fundamental  law  of  the  state,  and  its  supremacy, 
when  justly  Invoked,  must  be  enforced  by  the  courts. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  |  42 ; 
Dec.  Dig.  «=»45.1 

Injunction  by  Henry  Willis,  as  stodcholder,  etc,  in  the  Rochester 
Electric  Railway  Company,  against  the  City  of  Rochester  and  others. 
Temporary  injunction  graiited. 

49>Por  othtr  MM  ■••  f  an*  topic  *  KST-NUUBBR  1b  all  K«r-Nuinb«red  Dicwtt  ft  InMxM 
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Joseph  W.  Taylor,  of  Rochester,  for  plaintiff.  ^  I 

Benjamin  B.  Cunningham,  of  Rochester,  for  defendant  city. 
Daniel  M.  Beach,  of  Rochester,  for  defendant  railroads. 

SAWYER,  J.    This  is  an  action  brourfit  by  plaintiflf,  as  a  stock-  ! 
holder  in  the  Rochester  Electric  Railway  Company,  on  behalf  of  lum- 
self  and  all  other  stockholders  similarly  situated,  and  of  said  railway 
company,  to  have  subdivision  2  of  section  7  of  chapter  359  of  the 
lyaws  of  1915  adjudged  unconstitutional  and  to  enjoin  its  enforcement  j 
by  the  city  of  Rochester;  also  to  enjoin  the  defendant  New  York  State  ; 
Railways  from  abrogating  and  canceling  a  certain  lease  existing  be-  | 
tween  it  and  Rochester  Electric  Railway  Company.    Plaintiff  now  i 
asks  for  an  injunction  pending  the  trial  of  the  action. 

Subdivision  2  of  section  636  of  the  charter  of  the  city  of  Rochester, 
as  amended  by  chapter  359  of  the  Laws  of  1915,  jwovides  in  the  most 
precise  ienns  that  every  passenger  upon  a  street  railroad  or  railroads 
operating  in  that  city  must  be  carried  from  any  point  in  the  dty  to  i 
his  or  her  destination  therein,  as  in  such  act  extended,  for  a  single 
fare  of  five  cents.  j 

By  section  181  of  the  Railroad  Law  a  corporation  operating  a  street  i 
railroad  witiiin  any  city  or  village  is  restricted  to  the  collection  of  a  ! 
single  fare  of  five  cents  per  passenger  between  any  two  points  in  such  j 
city  or  village,  providing  the  ride  is  over  its  own  road  or  roads  ogerititA 
by  it  or  under  its  control. 

Section  49  of  the  Public  Service  Commissions  Law  ^Consol.  Laws, 
c.  48)  gives  to  the  commission  erected  under  its  provisions  full  au- 
thority to  regulate  the  rates  of  fare  to  be  charged  by  street  surface 
corporations  throughout  the  state,  and  to  require  two  or  more  such 
carriers  whose  lines  form  a  continuous  line  of  transportation  to  estab- 
lish joint  rates  for  the  transportation  of  passengers  as  shall  be  directed 
or  approved  by  the  c(»nmission.  Upon  this  motion  the  city  omtends 
that  this  amended  section  of  its  charter  simply  re-enacts  Ihese  exist- 
ing laws  and  provides  only  for  a  detail  of  its  city  government, 

[1]  If  it  be  assumed  that  the  matter  is  ordinarily  a  detail  of  city 
government,  there  still  remains  a  serious  question  of  fact,  namely, 
whether  the  annexation  by  the  city  of  the  village  of  Charlotte,  through 
the  medium  of  two  narrow  connecting  links  of  territory  several  miles 
long,  is  not  an  extraordinary  extension  of  the  city  limits.  If  so,  the 
Railroad  Law,  supra,  is  not  applicable  to  the  situation,  and  the  whrfe 
matter  would  probably  be,  in  absence  of  this  amendment,  within  the 
discretionary  power  of  the  Public  Service  Commissi(Mi  above  cited 
Braflfett  v.  Brooklyn,  Q.  C.  &  S.  R.  R.  Co.,  204  N.  Y.  440,  97  N.  E. 
888;  Hogan  v.  Long  Island  R.  R.  Co.,  206  N.  Y.  440,  100  N.  E.  47; 
Senior  v.  New  York  City  R.  R.  Co.,  Ill  App.  Div.  39,  97  N.  Y. 
Supp.  645,  affirmed  187  N.  Y.  559,  80  N.  E.  1120;  WUIcox  v.  Rich- 
mond Light  &  R.  R.  Co.,  142  App.  Div.  44,  128  N.  Y.  Supp.  266,  af- 
firmed 202  N.  Y.  515,  95  N.  E.  1141.  That  question  of  fact  cannot 
be  here  determined ;  neither  can  the  conclusion  of  the  tribunal  to 
whidi  it  is  to  be  submitted  be  foreseen. 

[2,  3]  An  examination  of  the  phraseology  of  the  amendment  under 
c(Hisiderati(m,  particularly  its  refereiKe  to  two  cwporaticms  Qf«z^ 
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separate  connecting  railroads  (a  contingency  not  contemplated  by  the 
General  Railroad  Law),  leads  to  the  thought  that  those  interested  in 
its  enactment  were  doubtful  of  the  character  of  the  city  extension, 
and  in  this  manner  sought  to  forestall  the  e£fect  of  the  decisions  just 
noted,  as  well  as  possiWe  undesired  action  by  the  Public  Service  Com- 
mission. The  questicHi  is  thus  squarely  presented  whether  the  method 
they  have  adopted  is  within  the  prohibition  of  our  state  Constitu- 
ticm. 

Plaintiff  insists  that  it  is  not  only  forbidden  by  section  16  of  article 
3  of  that  Constitution,  but  is  in  conflict  with  other  prohibitions  of  both 
state  and  national  Constitutions ;  but  for  the  purposes  of  this  motion 
it  becomes  necessary  to  consider  only  the  first  ot  these  claims.  That 
this  is  a  local  statute  is  undisputed,  and  concerning  such  the  constitu- 
tional mandate  (section  16,  supra)  is  that  no  private  or  local  bill,  which 
may  be  passed  by  the  L^slature,  shall  embrace  more  than  one  sub- 
ject, and  that  shall  be  expressed  in  the  title.  The  title  of  the  amenda- 
tory act  under  consideration  is : 

"An  act  to  am^d  chapter  seven  bondred  and  ftfty-flve  of  the  laws  of  nine- 
teen tatmdred  and  eeven,  entitl«d  *An  act  ODiistltiitlxig  tbe  cbarter  of  tbe  dty 
of  Bocbester,'  generally." 

It  is  well  settled  that  an  act  which  purports  to  be  the  charter  of  a 

city  may  contain  therein  any  provision  which  relates  to  the  city  gov- 
ernment, and  an  act  amending  such  a  charter,  and  reciting  in  full  the 
title  of  the  original  act,  without  restriction  or  limitation,  any  subject 
may  be  treated  under  the  amendatory  act  that  might  have  been  con- 
tained in  the  original  act.  New  York  &  L-  I.  Bridge  Co.  v.  Smith, 
148  N.  Y.  540,  42  N,  E.  1088;  Bohmer  v.  Haffen,  161  N.  Y.  390,  55 
N.  E.  1047.  Therefore  the  real  question  is  whether  the  Legislature 
in  a  local  charter  may  arbitrarily  fix  the  rates  of  fare  of  a  street  sur- 
face railroad.  That  it  may  do  so  by  a  general  law  is  unquestioned 
and  has  been  done.  That  it  may  delegate  its  powers  in  this  regard  is 
likewise  certain  as  is  instanced  by  the  Public  Service  Commissions 
Law  herein  quoted. 

It  is,  however,  forbidden  to  grant  a  charter  for  a  street  surface  rail- 
road without  the  consent  of  the  local  authorities  of  the  city  or  village 
where  it  is  to  (^rate  (State  Constitution,  art.  3,  §  18),  and,  as  is  cus- 
tomarily done,  It  has  for  convenience  heretofore  delegated  its  author- 
ity in  that  respect  as  far  as  relates  to  this  city  to  the  city  itself,  whidh 
is  empowered  to  grant  such  franchises  upon  such  terms  as  it  deems 
proper.  Laws  of  1907,  c.  755,  §  253.  The  city  has  accordingly  from 
time  to  time  granted  franchises  to  various  railroad  companies  to  use 
its  streets  for  their  business  purposes,  and  under  the  provisions  there- 
of has  regulated  and  controlled  their  operati(Hi,  including  the  rates  of 
fare  charged. 

That  the  Legislature  also  might  have  empowered  the  ciiy  to  fix  rates 
of  fare  to  be  charged  by  such  railroads  already  existing  in  annexed 
territoryi  subject  of  course  to  review  as  to  the  prc^r  exercise  of  such 
authority,  is  also  quite  likely.  All  these  things  are  an  exercise  of  dele- 
gated governmental  function,  relate  to  city  afTairs,  and  may  legitimate- 
ly be  included  in  a  charter  under  its  general  title.  The  difficulty  here, 
107N.Y.S.— 62 
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however,  is  &at  the  Legislature  docs  not  delegate,  nor  pretend  to  dele- 
gate, its  function  for  Uie  city's  action  or  discretion  as  its  needs  may 
require  tuider  guise  of  a  local  charter  and  charter  title;  it,  together 
with  the  enactment  of  subjects  rightfully  included  therein,  assumes 
to  exercise  its  own  power  without  reference  to  the  wishes  or  demands 
of  the  city.  Whether  this  is  an  invasion  of  the  restrictive  conunand 
of  section  18  of  article  3  of  the  state  Constitution  is  not  here  for  de- 
termination, but  that  it  presents  a  grave  question  for  consideration  can- 
not be  doubted.  City  of  Rochester  v.  Bloss,  77  App.  Div,  28,  79  N. 
Y.  Supp.  236,  affirmed  173  N.  Y.  646,  66  N.  E.  1105;  Economic 
Power  &  C.  Co.  v.  City  of  Buffalo,  195  N.  Y.  286,  88  N.  E.  389; 
Tommasi  v.  Archibald,  114  App.  Div.  838,  100  N.  Y.  Supp.  367;  Peo- 
ple V.  O'Brien,  38  N.  Y.  193;  Parfitt  v.  Ferguson,  159  N.  Y.  Ill,  53 
N.  E.  707;  Ferguson  v.  Ross,  126  N.  Y.  459,  27  N.  E.  954;  People 
ex  rel.  City  of  Rochester  v.  Briggs.  50  N.  Y,  553. 

[4]  Every  presumption  is  in  favor  of  the  validity  of  legislative  acts, 
and  tiiey  are  to  be  upheld  unless  there  is  a  substantial  departiu-e  from 
the  original  law ;  the  later  tendency  is  to  construe  this  provision  liber- 
ally rather  than  to  embarrass  fair  and  legitimate  legislation  by  over 
strictness.  People  ex  rel.  City  of  Rochester  v.  Briggs,  supra ;  People 
ex  rel.  Squires  v.  Hand,  158  App.  Div.  510,  135  N.  Y.  Supp.  192,  143 
N.  Y.  Supp.  1138.^  ^ 

[5]  This  proposition  urgently  submitted  by  the  learned  corporation 
cotmsel  is  not  to  be  gainsaid,  but,  nevertheless,  the  Constitution  is  our 
fundamental  law  to  which  all  others  must  give  way;  when  as  here 
its  provisi<»is  are  relied  upon,  with  seeming  good  reason,  the  plea  is 
not  to  be  passed  over  as  a  "shallow  quibble  or  narrow  technicality," 
but  must  have  full  and  thoughtful  attention  by  tiie  courts,  and,  when 
justly  invc4ced,  its  supremacy  enforced. 

Without  the  temporary  injunction  here  asked  for,  plaintiff  will  suf- 
fer irreparable  loss;  upon  the  other  hand,  ^ould  it  be  ultimately 
held  that  the  act  in  question  was  competent  legislation,  such  an  in- 
junction can  be  so  guarded  that  no  material  injury  will  result  to  either 
the  defendant  city  or  Ac  traveling  public. 

Motions  are  granted,  upon  condition  that  the  defendant  railroad 
companies,  or  such  of  them  as  shall  operate  the  railroad  in  the  annexed 
territory,  shall  give  to  each  passenger  from  whom  the  present  rate 
of  fare  is  collected  a  receipt  or  claim  check  for  the  amount  in  excess 
of  that  prescribed  in  the  charter  amendment,  such  claim  payable  in 
cash  on  demand  in  event  the  law  in  dbpute  is  finally  held  enforceable. 

Ordered  accordingly. 
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(Supreme  Court,  Special  Texm,  Erie  Gonnty.  March  14,  1&16.) 

L  Makkiagk  «=s>60(7}— AnnuuEEHT— STjmoisiTaT  or  Evidencb— Intent  m 
Abas DON. 

In  an  action  to  annul  a  marriage  on  the  sronnd  of  frand,  evidence 
that  defeadant  had  married  plaintiff  when  she  was  a  young  sirl  at  the 
solicitation  of  her  friends,  because  she  was  pregnant  by  him,  and  that 
after  the  cer^ony  and  before  the  conBummBtioD  of  the  marriage  he  took 
her  to  her  mother's  house  and  left  her,  and  had  never  been  seen  or  heard 
from  since,  Justifies  a  finding  that  when  the  ceremony  was  performed  de- 
fendant did  not  Intend  to  perform  the  duties  of  a  husband  to  his  wife, 
hut  at  that  time  purposed  to  abscond  and  abandon  her. 

[Ed.  Note. — For  other  cases,  see  Marriage,  Cent.  Dig.  {  131 ;  Dec  Dig. 
«»<J0(7).] 

2.  Mahbiao^  €=>58{7) — ^Anntjimentv— Feaud — iRTBimoN  TO  Abandon. 

Where  a  man  goes  through  a  marriage  ceremony  with  a  woman,  there- 
by represeotlDg  his  intention  and  purpose  to  fulfill  the  obllgatlous  of  a 
husband  to  her,  but  intending  at  that  time  to  abscond  and  abandon  her, 
he  is  guilty  of  fraudulent  misrepresentations,  which  entitle  her  to  an  an- 
nulment of  the  marriage. 

[Ed.  Note.— For  other  cases,  see  Marriage.  Cent  Dig.  {  122;  Dec. 
Dig.  «=»58(7).} 

3.  Mabbiaoe  €s=>58(7) — ^Annulment — Geounds — Fbaud. 

Marriage  Is  a  dvll  contract,  which  will  be  annulled  by  the  court,  where 
the  consent  of  a  party  to  It  has  been  procured  by  fraud  or  misrepresenta- 
tion of  a  material  foct,  especially  where  the  marriage  was  nev&c  con- 
summated. 

[Ed.  Note.— IlVir  otlier  cases,  see  Marriage,  Cent  Dig.  {  122 ;  Dec,  Dig. 
«=a»58(7).] 

4.  CONTBAOTS  «S>M(2}— VALIDrrr— MiSBBPBXSBNTATXOK  OF  INTBHTIOK. 

Misrepresentations  of  purpose  and  Intention,  which  constitute  a  ma- 
terial fact  Inducing  another  to  act,  are  fraudulent  mlsrepresentatlonsr 
invalidating  a  contract  Induced  thereby. 

(Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  i  421;  Dec.  Dig. 

Action  by  Mary  D.  Moore  a^inst  John  Mocm%  ios-  annulment  of 

marriage.   Judgment  entered  for  plaintiff. 

Robert  E.  Congdon,  of  Gowanda,  for  plaintiff. 

WHEELER,  J.  This  acticm  is  brought  to  annul  a  marriage  on  the 
ground  of  fraud  on  the  part  of  the  defendant. 

[1]  The  evidence  shows:  .That  at  the  time  of  the  marriage  the 
plaintiff  was  a  young  woman  of  a  little  over  18  years  of  age.  That 
the  defendant  had  gotten  her  in  a  family  way,  and  was  urged  by  a. 
friend  of  the  girl  on  her  behalf  to  marry  her.  He  at  first  declined, 
and  then  consented.  The  marriage  ceremony  was  performed  by  a 
justice  of  the  peace,  before  whom  the  parties  went.  After  the  cere- 
mony, the  defendant  took  the  plaintiff  to  her  mother's  house  and  left 
her.  He  never  again  went  to  see  her,  but  within  a  day  or  two  after 
the  ceremony  left  the  place  where  he  lived,  and  since  that  time  for 
more  than  six  years  has  never  been  seen  or  heard  from.   The  mar- 
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riage  was  never  consummated  by  cohabitation/  and  from  these  facts 
the  court  is  justified  in  finding^  that,  when  the  marriage  ceremony  was 
performed,  the  defendant  never  intended  to  fulfill  the  duties  of  a 
husband  to  his  wife,  but  at  the  time  purposed  to  abscond  and  aban- 
don her. 

[2]  Do  such  facts  justify  the  court  in  making  a  decree  annulling 
the  marriage  on  the  ground  of  fraud?  The  question  presented  has 
never  been  passed  on  ]yy  the  courts  of  this  state,  so  far  as  I  am  able 
to  ascertain;  but  we  have  two  reported  decisions  of  the  courts  of 
other  states  holding,  under  circumstances  very  much  like  tfiese  pre- 
sented here,  that  a  wife  who  has  entered  into  a  marriage  in  good 
faith  is  entitled  to  have  it  annulled  where  the  husband  never  intended 
to  and  never  did  consummate  such  marriage,  or  in  any  manner  rec- 
ognize or  perform  any  of  its  obligations.  Barnes  v.  Wyethe,  28  Vt 
41 ;  Miller  v.  Miller  (Ohio)  31  Weekly  Law  Bui.  141. 

[3]  The  courts  of  this  state  hold  tiiat  marriage  is  a  civil  contract, 
and  will  annul  such  a  marriage,  like  other  contracts,  where  the  con- 
sent of  a  party  to  it  has  been  procured  by  fraud  or  the  misrepresen- 
tation of  a  material  fact,  especially  in  a  case  where  the  marriage  has 
not  been  consummated,  and  the  marriage  relation  has  not  fully  ripen- 
ed into  the  complications  of  a  public  status  involving  considerations 
of  questions  of  public  policy.  Svenson  v.  SvensMi,  178  N.  Y.  54, 
70  N.  E.  120;  Di  Lorenzo  v.  Di  Lorenzo,  174  N.  Y.  472,  67  N.  E.  63, 
63  L.  R.  A.  92,  95  Am.  St.  Rep.  609;  Domschke  v.  Domschke.  138 
App.  Div.  464,  122  N.  Y.  Supp.  892.  It  was  said  in  Svenson  v.  Sven- 
son that,  who'e  the  husband  concealed  tise  fact  that  owing  to~  the 
presence  of  a  venereal  disease  he  was  morally  and  physically  imfit  to 
be  the  husband  of  a  pure  woman,  "he  was  guilty  of  a  base  and  unmit- 
igated fraud  as  to  a  matter  essential  to  the  relation  into  which  they 
contracted  to  enter."  The  court  cites  the  language  of  Bishop  on  Mar- 
riage and  Divorce,  §  166  et  seq.,  where  the  author  says  that: 

"Where  there  has  been  do  consummation,  any  fraud  which  would  be  suffi- 
cient to  annul  e  contract  should  In  reason  be  sufficient  to  annul  a  marriage 
ceremony."  "No  satisfactory  reason  of  the  law  will  Justify  the  courts  In 
declaring  valid  such  a  contrad;  of  marriage  when  tainted  with  fraud  or 
duress  where  the  only  effect  will  be  the  punishment  of  the  innocent.*' 

A  man  purchases  merchandise  with  the  purpose  and  intent  of  never 
paying  for  it.  It  constitutes  such  a  fraud  on  the  seller  that  he  may 
rescind  the  sale  and  recover  the  goods  sold.  Nichols  v.  Michael,  23 
N.  Y.  264,  80  Am.  Dec.  259.  One  who  buys  goods  on  credit  implied- 
ly represents  he  intends  to  pay  for  them,  and  if  he  in  fact  intends  not 
to  pay  for  them  he  is  guilty  of  fraud.  35  Cyc.  80,  and  cases  cited. 

[4]  So  one  who  goes  trough  the  marriage  ceremony  represents 
in  so  many  words  his  intention  and  purpose  to  fulfill  all  the  obliga- 
tions of  a  husband  to  the  woman  he  marries.  We  can  conceive  of  no 
greater  fraud  on  a  woman  than  for  the  man  at  the  same  time  enter- 
taining and  carrying  out  the  purpose  of  forthwith  absconding  and 
leaving  his  wife  to  her  own  resources,  re^rdless  of  all  the  moral  and 
legal  obligations  imposed  by  tlie  mairiage  status.  Misrepresentations 
of  purpose  and  intention,  whether  express  or  necessarily  implied,  which 
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constitute  a  material  fact  inducing  another  to  act,  constitute  a  fraud 
affecting  the  validity  of  a  contract  induced  thereby.  Adams  v.  Gillig, 
199  N.  Y.  314,  92  N.  E.  670,  32  U  R.  A.  (N.  S.)  127,  20  Ann.  Cas. 
910. 

We  cannot  suK>ose  for  one  moment  that  the  plaintiflf  would  have 
married  the  defendant,  had  she  known  it.  was  the  mtention  of  the 
defendant  to  at  once  abandon  her  and  never  perform  tiiose  oblilgations 
and  duties  the  law  imposed  on  him.  For  these  reasons,  I  am  of  the 
opinion  the  marriage  in  question  should  be  annulled. 

Let  judgment  be  entered  accordingly. 


LBB  T.  LEE. 

(Supreme  Court,  Special  Term,  New  York  County.   February  28,  1916.) 

L  Habeas  Cobpus  ^:»99<3)— Gustodt  of  Childben— Rslatxvb  Bxqhts  or 
Fathxb  ahd  Motbxr. 

A  fathw  baa  no  rlgbt  to  tbe  custody  of  a  child  superior  to  that  of  the 
mother,  and  the  welfare  of  the  child  la  the  real  test 

[Ed.  Note. — Toe  other  cases,  see  Habeas  Corpus.  Cent  Dig.  |  84 ;  Dec. 
Dig.  «=»8»(3};  Patent  and  Child,  Cent  Dig.  H  4-82.1 
2.  HnsBAHD  AffD  Wira  <s»278(l) — Sspabatioit  AaaaKKBNTs— Odhiodt  or 

CBII.DBXIT. 

A  separattcoi  agreement,  made  by  a  husband  and  wife  daring  the  pen- 
dency of  an  action  by  the  wife  for  a  separation,  whereby  the  vrite  was 
given  a  permanent  allowance  and  was  awarded  the  custody  of  a  son 
4%  years  old,  while  the  husband  was  given  the  custody  of  an  older 
son,  was  not  Invalid,  on  the  theory  that  a  husband  cannot  by  agreement 
alienate  to  his  wife  the  ri^t  to  the  custody  of  their  children,  in  view  of 
the  fact  that  a  wife  Is  now  xtermltted  to  contract  with  the  freedom  of 
a  feme  sole. 

[Ed.  Note.— For  other  cases,  see  Husband  and  Wife,  Cent,  Dig.  1046- 
1049,  1051,  10S3;  Dec  Dig.  «s»278(l);  Contracts,  Cent  Dig.  K  SIB,  617.] 

Proceeding  by  one  Lee  against  one  Lee  involving  the  custody  of  a 
child.  Writ  sustained,  and  custody  of  the  child  awarded  to  tiie  relator. 
Slade  &  Slade,  of  New  York  City,  for  relator. 
Thomas  G.  Barnes,  of  Ossining,  for  respondent 

SHEARN,  J.  [1]  It  is  claimed  that  a  father  has  the  paramount 
right  to  the  custody  of  a  child.  This  was  once  the  law,  but  we  have 
emerged  frwn  the  Dark  Ages,  during  which  married  women  had  the 
status  of  slaves  and  chattels.  The  only  basis  for  the  father's  alleged 
superior  right  to-day  is  his  oMigation  to  support  his  children.  This 
basis  disappears  when  one  considers  what  a  mother  gives  to  her 
children  in  suffering,  self-sacrifice,  and  devotion.  On  any  admeas- 
urement of  rights  determined  by  service  rendered,  the  right  of  a 
mother  to  the  custody  of  her  children  is  at  least  equal  to  that  of  the 
father.   The  real  test  should  be  the  welfare  of  the  child. 

[2]  While  the  father's  supposed  paramount  right  is  asserted  in  this 
case,  the  dedsion  really  turns  on  another  question — ^the  S^idity  of  a 
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separation  agreement  wherein  the  father  divests  himself  of  the  custody 
of  a  child  and  surrenders  it  to  the  mother.  This  agreement  was  made 
after  actual  separation,  and  during  the  pendency  of  an  action  insti- 
tuted by  the  wife  for  a  separation.  The  agreement  was  a  fair  and 
proper  cSie  in  every  respect,  considering  both  tiie  parties  and  their 
children.  It  was  signed  in  the  presence  of  and  apparently  had  the  ap- 
proval of  a  justice  of  this  court,  and  it  avoided  the  necessity  of  a 
painful  and  distressing  trial.  By  it  the  wife  discontinued  the  suit  and 
relinquished  a  temporary  allowance  of  $20  a.  week ;  accepting  a  per- 
manent allowance  of  $12  a  week  while  living  separate  and  apart  from 
her  husband.  The  custody  of  the  elder  son,  now  over  8  years  of 
age,  was  given  to  the  father,  and  the  custody  of  the  younger  son  (the 
child  in  question),  now  about  4%  years  of  age,  was  given  to  the  moth- 
er. It  was  further  provided  that  opportunity  should  be  given  both 
parties  to  see  the  children  any  time,  and  that  each  parent  should  have 
the  two  children  with  them  at  alternate  week-ends  and  for  one  month 
of  the  school  vacation ;  the  wife  agreeing  to  reside  with  her  mother 
and  in  any  event  to  maintain  her  home  not  more  than  35  miles  from 
New  York  City,  and  the  father  living  in  Ossining.  No  question  of 
the  moral  fitness  of  either  the  father  or  the  mother  is  involved.  Other 
things  being  equal,  the  propriety  of  giving  to  the  mother  the  custody 
,  of  a  child  only  4V2  years  (^d  is  sufficiently  obvious. 

But  the  father  asserts  that  the  agreement  is  invalid  and  not  binding 
on  him,  resting  his  contention  upon  the  case  of  People  ex  rel.  Barry 
v.  Mercein,  3  Hill,  399,  38  Am.  Dec.  644.  It  was  held  in  that  case 
that  a  husband  cannot  by  agreement  alienate  to  his  wife  the  right  to 
the  custody  of  their  children.  That  was  sound  law  when  the  Mercein 
Case  was  decided,  in  1842.  In  determinit^  whether  the  Mercein  Case 
has  any  binding  force  to-day,  we  must  have  regard  for  the  changed 
status  of  a  wife  in  the  ^es.  of  the  law  to-day,  as  compared  with  1&42. 
The  status  of  the  wife  when  the  Mercein  Case  was  decided  is  indi- 
cated by  the  following  quotations  from  the  c^inion  in  that  case: 

"This  brings  us  to  a  consideration  of  tbe  legal  rights  andi  powers  of  the 
relator  and  his  wife  in  respect  to  their  ofFsprlng.  These  rights  and  powers, 
like  nearly  all  others  when  the  dalms  of  husband  and  wife  come  In  coafltct. 
depend  upon  a  rule  too  elementary  to  reQuire  tbe  adduction  of  authority,  and 
too  obTtous  to  have  been  denied  in  the  whole  course  of  this  inrtlcular  cwtio* 
versy,  from  tbe  bearing  before  tbe  chancellor  In  the  sommer  of  18S9,  *  •  • 
through  the  several  hearings  before  commlsgl oners,  In  this  court,  and  tbe 
Court  for  the  Correction  of  Krrors.  The  principle  Is  thus  stated  In  1  Black. 
Com.  468:  "The  very  being  or  1^1  existence  of  the  woman  is  su^nded 
during  the  marriage,  or,  at  least,  Is  Incorporated  and  consolidated  Into  that  of 
tbe  husband.'  Their  relative  power  over  the  person  of  tbe  child  follows  as  a 
consequence.  *  *  *  'A  man  cannot  grant  anything  to  his  wife,  or  enter 
into  covenant  with  her ;  for  tbe  grant  would  be  to  suppose  her  separate  exist- 
ence, and  to  covenant  with  ber  would  be  only  to  covenant  with  himself.' 
*  «  *  If  the  husband  has  a  right  to  transfer  tbe  marriage  bed  to  his  wif^ 
I  deny  that  he  ha^  therefore,  the  right  still  farther  to  violate  his  duty  by 
selling  his  <dtildreQ,  with  or  without  it  These  he  holds  under  the  duty  of  a 
personal  trust,  Inalienable  even  to  another  who  is  sol  Inrls ;  a  fortiori  to  bis 
wife,  with  whom  he  can  make  no  contract  whatever." 

But  the  world  has  moved  since  1842.  It  is  not  to  be  believed  that 
to-day  any  enlightened  court  would  subscribe  to  the  statement  that: 
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"The  very  being  or  1^1  exlst^ce  of  the  mKoan  is  suspended  during  the 
marriage,  or»  at  least,  is  Incorporated  and  consolidated  into  tbat  of  the  hus' 

band." 

By  statute  and  judicial  decision  it  is  now  well  recognized  that: 

"A  wife  is  now  permitted  to  contract  with  the  freedom  of  a  feme  sole,  and 
by  the  express  command  of  the  Legislature  she  can  at  last  contract,  even  with 
her  husband,  the  same  as  If  *  *  *  unmarried,  except  that  they  canuot 
alter  or  dlss(^ve  the  marriaf^  and  she  cannot  release  blm  from  his  obligar 
tioD  to  support  ber."  Winter  t.  Winter,  191  N.  Y.  462«  473,  84  N.  E.  882,  386 
[16  L.  E.  A.  (N.  S.)  710]. 

The  authority  of  the  Mercdn  Case  was  inferentially  overthrown  in 
Allen  V.  Affleck,  10  Daly,  509,  decided  in  1882.  Since  that  time  nti- 
merous  decisions  have  t>een  rendered  upholding  and  enforcing  provi- 
sions in  separation  agreements  providing  for  the  payment  of  money 
to  the  wife,  not  only  for  her  maintenance,  but  for  that  of  her  child. 
Duryea  v.  BHven,  14  N.  Y.  St.  Rep.  881 ;  Greenleaf  v.  Blakeman, 
40  App.  Div.  371,  58  N.  Y.  Supp.  76,  affirmed  Greenleaf  v.  Schley, 
166  N.  Y.  627,  60  N.  E.  1111 ;  Muth  v.  Wuest,  76  App.  Div.  332,  78 
N.  Y.  Supp.  431;  Duryea  v.  Bliven,  122  N.  Y.  567,  25  N.  E.  908; 
Clark  V.  Fosdick,  118  N.  Y.  7,  22  N.  E.  1111,  6  L.  R.  A.  132.  16 
Am.  St.  Rep,  733. 

The  right  of  the  father  to  transfer  the  custody  of  his  child  to  his 
wife,  where  they  have  separated,  and  where  there  is  nothing  in  the 
agreement  inconsistent  with  the  welfare  of  the  child,  is  generally  rec- 
ognized by  the  leading  text-book  writers  and  leading  cases  in  other 
states  and  in  England.  Hurd  on  Habeas  Corpus,  pp.  540,  541 ;  Church 
on  Habeas  Corpus,  p.  708;  Tyler  on  Infancy  and  Coverture,  pp.  283, 
287;  Reeve's  Domestic  Relations,  pi  130;  Bishop  on  Marriage,  Di- 
vorce and  Separation,  vol.  2,  p.  456;  Schooler's  Domestic  Relations, 
p.  328  ;  36  and  37  Vict.  c.  12,  §  2;  Hart  v.  Hart,  18  Ch.  D.  670; 
Fletcher  v.  Hickmann,  50  W.  Va.  244,  40  S.  E.  371,  55  L.  R.  A.  896. 
88  Am.  St.  Rep.  862 ;  Green  v.  Campbell,  35  W.  Va.  693,  14  S.  E. 
212,  29  Am.  St.  Rep.  843;  Civ.  Code  Cal.  §  211;  State  v.  Smith,  6 
Greenl.  (Me.)  462,  20  Am.  Dec.  324. 

The  agreement  in  question  is  valid,  and  its  provisions  must  be  ob- 
served. It  follows  that  the  writ  must  be  sustained,  with  costs,  and 
the  custody  of  the  infant,  Templeton  Lee,  be  awarded  to  the  rdator, 
pursuant  to  the  terms  of  the  separation  agreement 


In  re  FABRELL.  (No.  L) 
(Supreme  Court,  Special  Term,  New  York  Oonnt^.  Mardi  10,  1910.) 

IfUHICIPAX'  CJOBPORATIONB  <8='240 — CONTRACTS — BinniNO. 

The  city  of  New  Yorfe,  for  the  purpose  of  purchasing  coal  for  sereral 
departments,  adopted,  the  system  of  having  all  proposals  for  bids  sub- 
mitted and  the  contracts  awarded  under  one  advertisement ;  each  depart- 
ment bead  acting  only  with  reference  to  the  bid  submitted  for  bis  de- 
partment. Ai^cant  was  Uie  only  biddor  od  the  several  items  advertised, 
and  his  bids  were  rejected.   Subsequently  other  bids  were  made  at  sub- 
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stantlal  redncUons  In  price;  In  some  cases  applicant  himself  sabmitting 
second  bids,  wbitih  were  lower  ttian  the  first  The  advertisement  stated 
that  the  award  would  be  made  to  the  lowest  bidder,  and  reserved  to  the 
city  the  right  to  reject  all  bids  or  estimates,  if  deemed  for  the  benefit  of 
the  city.  Greater  New  York  Charter  (Laws  1901,  c.  466)  }  419,  declares 
tbat  contracts  shall  be  let  to  the  lowest  bidder,  unless  not  to  the  public 
interest.  B.e\^  that  applicant  was  not  entitled  to  mandamus  to  compel 
the  municipality  and  its  departments  to  deliver  contracts  to  him, 

[Ed.  Note.— For  other  cases,  see  Mnnidpal  GorporatlMU,  Gent  Dig.  f 
972;  Dec  Dig.  «ss»240.] 

Application  one  Farrell  for  writ  of  mandamus  against  the  City 
of  New  York  and  various  municipal  departments.  On  motion  for 
peremptory  writ.   Motion  denied. 

Denis  O'L.  Cohalan,  of  New  TorlE  Clt^r,  for  petitioner. 

Lamar  Eard^,  Corp.  Cionnsel,  of  New  York  Otty,  for  City  <tf  New  Tork. 

GUY,  J.  The  applicant  asks  for  a  peremptory  writ  of  mandamus 
against  the  city  of  New  York  and  various  municipal  departments  and 
officials,  directing  them  to  execute  and  deliver  to  him,  in  accordance 
with  bids  submitted  by  the  applicant,  a  contract  for  the  supply  of  coal 
to  the  several  departments  named  in  the  moving  papers.  It  appears 
that  prior  to  1915  the  city,  in  purchasing  coal,  had  separate  and  in- 
dividual contracts  and  notices  of  proposals  for  bids  and  instructions 
to  bidders  for  each  department ;  diat  it  fixed  separate  dates  for  sub- 
mitting these  bids  and  separate  places  for  receiving  diem  and  award- 
ing the  contracts.  In  or  about  the  beginning  of  1915,  however,  the 
city  decided  it  was  for  its  best  interests  to  group,  as  far  as  possible, 
the  purchasing  of  coal  to  be  used  by  the  several  departments  under 
the  direct  control  and  supervision  of  the  mayor,  and  for  that  purpose 
the  system  was  adopted  of  having  all  proposals  for  bids  for  the  va- 
rious departments  submitted,  received,  and  opened,  and  the  ccmtracts 
awarded,  under  cme  sulvertisemeiit ;  eadi  department  head  acting  only 
with  reference  to  the  bids  submitted  for  coal  for  his  department,  thus 
purchasing- the  supplies  for  his  particular  department  In  accordance 
with  this  new  system  the  applicant,  on  or  prior  to  January  14,  1916, 
made  bids  for  supplying  numerous  "items,"  aggregating  11,524  gross 
tons,  in  certain  "zones"  in  the  borough  of  Manhattan  on  or  before 
April  30,  1916,  and  the  respondents  having  rejected  his  bids,  he  asks 
for  a  writ  of  mandamus  directing  them  to  execute  with  him  a  con- 
tract for  the  purchase  of  the  quantities  of  coal  covered  by  his  bids 
at  the  prices  quoted  therein. 

In  opposition  to  the  motion  respondents  show  that  the  applicant  was 
the  only  bidder  on  the  several  items  in  question;  that  since  the  rejec- 
tion of  the  bids  the  head  of  one  of  the  city  departments  advertised  for 
bids  for  coal  deliveries  to  be  made  on  or  before  March  16th ;  that  the 
lowest  bid  was  materially  lower  than  the  bids  submitted  by  the  ap- 
plicant for  the  same  grade  of  coal;  tiiat  on  the  later  proposal  the 
applicant  also  submitted  bids  and  several  of  them  were  lower  than 
those  submitted  by  him  on  January  14.  1916,  but  considerably  higher 
than  those  of  the  lowest  bidder  on  the  later  proposal ;  that  since  Jan- 
uary 14th  prices  have  been  obtained  from  dealers  for  the  delivery  of 
the  different  kinds  of  coal  for  which  bids  had  been  made  by  the  ap- 
plicant; and  that  the  prices  so  obtained  are  lower  than  um  prices 
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submitted  by  him  January  14,  1916,  his  charge  on  said  date  in  one 
instance  being  over  $2  a  ton  greater  than  the  price  quoted  by  another 
dealer.  While  in  no  sense  affecting  the  legal  status  of  the  applicant 
as  of  the  date  of  the  rejection  of  the  applicant's  bid,  a  mere  recital 
of  the  facts  establishes  the  good  faith  of  the  respondents,  and  that  the 
rejection  of  applicant's  bid  was  in  the  interest  of  the  city.  The  fact 
that  other  coat  dealers  ludding  on  oth^r  items  were  awarded  contracts 
as  the  lowest  bidders  on  such  items  has  no  bearing  on  the  question  pre- 
sented. It  was  stated  in  tiie  schedule  of  quantities  and  prices,  and  also 
in  the  advertisement,  that  "an  award  will  be  made  to  the  lowest  bidder 
of  each  item  in  each  zone,"  and  1:^  the  terms  of  the  notice  to  contrac- 
tors and  the  advertisement  the  aty  reserved  the  right  "in  each  case 
to  reject  all  bids  or  estimates  if  it  is  deemed  for  the  interest  of  the 
city  so  to  do." 

It  follows  that  within  the  meaning  of  section  419  of  the  charter 
the  rejection  of  the  applicant's  bid  for  each  item,  he  being  the  only 
bidder,  was  the  rejection  of  all  bids  for  tiiat  item,  and  the  motion  for 
a  petemptory  writ  must  be  denied. 


In  re  FARBSILL.  (No.  2.) 
(Supreme  Court,  Special  Term,  New  Tork  County.  Mardi  10,  1916.) 

Application  by  one  Farrell  for  writ  of  mandamus  against  the  City  of  New 
Tork  and  various  municipal  departmenta.  On  motion  for  peremptory  writ. 
Motion  denied. 

See,  also,  1S7  N.  T.  Snpp.  823. 

QUY,  3.  The  facta  la  this  matter  are  similar  to  those  in  proceeding  No.  1 
above,  157  N.  X.  Bupp^  828,  and  tor  the  reaaoou  thet^  stated  the  moOon 
moat  be  denied. 


XiANOBB  T.  KAXTFUAK  et  aL 
(Supreme  Court,  .Mvellate  Term,  FliBt  Department.   March  13.  1916.) 

1.  FuADiHO  «s3l29@)— AransaiON  bt  Failuu  zo  Duit. 

In  an  Infant's  action  to  recover  for  wages,  an  answer,  falling  to  deny 
an  all^atton  of  the  compUtint  as  to  plalntltTs  rendition  of  services  and 
defendant's  claim  to  pay  therefor,  admitted  it 

[Ed.  Note.— ITor  other  cases,  see  Pleading,  Cent.  Dig.  ||  271,  273;  Dec. 
Dig.  «s>129(2).l 

2.  Pareitt  and  CteiLD  «5»6— Wages  of  Mtwob—Aotionb— Judgment. 

In  an  Infant's  action  tor  $30,  claimed  to  be  due  for  wages,  where  the 
answer  admitted  that  between  those  dates  plaintiff  rendered  services  for 
defendants  for  which  they  agreed  to  pay  him  $9  per  week,  and  where  a 
separate  defense  allied  that  between  October  3d  and  October  18th  plain- 
tiff performed  work  to  the  value  of  $21,  and  that  defendants  had  ten- 
dered that  amount,  less  $14.07  due  to  defendant,  and  where  a  check  given 
plalntifiE  for  wages  for  the  week  Immediately  before  October  3d,  and 
which  came  back  from  the  bank  unpaid,  was  admitted  without  objection, 
plalntUC  was  wtltled  on  the  pleadings  and  evldoice  to  Judgment  for  at 
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least  ^SjB^,  the  dUTerence  between  tbe  fSO  and  tbe  amount  of  tbe  eonnter- 
claim. 

[Ed.  Note.— For  other  cases;  see  Parent  and  Child,  Cent  Dig.  ff  77-85; 
Dec  Dig.  «=s>6.] 

3.  DiSUISSAL  AND  NONSDIT  «=375 — -DlSUlSBAI,  WITHOUT  FbEJUOICI. 

In  such  case,  the  trial  Justiceii  If  dismissing  on  the  ground  that  there 
was  no  allegation  or  proof  that  the  plaintiff  infant  was  emancipated, 
should  have  dismissed  "without  prejudlee." 

[Ed.  Note.— Fbr  other  cases,  see  Dismissal  and  Nonsuit,  Gent.  DU^  I 
169 ;  Dec.  Dig.  «=»75.1 

4.  Pahent  and  CHII.D  *=»5(2) — Waoeh  of  Minob — Statdtb. 

Under  Domestic  Belatlons  Law  (Consol.  Laws,  c.  14)  |  72,  providing 
that,  where  a  minor  is  In  the  employ  of  me  other  than  hla  parent,  etc., 
payment  to  such  minor  is  valid,  unless  such  parent,  etc.,  notify  the  em- 
ployer in  writing  within  30  days  after  commencing  such  service  that  the 
wages  are  claimed  by  such  parent,  etc.,  and  that  whenever  such  notice 
Is  given  payments  to  tbe  minor  shall  not  be  valid  for  services,  rendered 
thereafter,  title  to  wages  earned  by  a  minor,  in  tbe  absence  of  such 
notice,  vests,  as  against  the  employer,  In  tbe  minor,  and,  whether  he  has 
been  emancipated  or  not,  would  be  immaterial  in  an  action  for  his 
wages  by  his  father  or  guardian,  as  payment  to  him  would  be  binding  as 
against  the  father,  even  if  the  father  had  a  right  to  claim  from  him 
tbe  money  so  paid  to  him. 

[Ed.  Note.— For  other  cases,  see  Par^t  and  Child,  Cent  Dig.  |  71; 
Dec.  Dig.  «=»5(2).] 

Appeal  frc»n  Mtinidpal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Nathan  Langer,  an  infant,  by  Michael  Langer,  his  guard- 
ian ad  litem,  against  Bernard  Kaufman  and  another.  From  a  judg- 
ment entered  in  favor  of  the  defendants,  plaintiff  appeals.  Reversed, 
and  new  trial  ordered. 


Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Benjamin  Koenigsberg,  of  New  York  City,  of  counsel,  for  appel- 


Benjamin  Cohen,  of  New  YcM'k  City,  of  counsel,  for  respondents. 

LEHMAN,  J.  The  plaintiff,  an  mfant,  brought  an  action  for  &e 
sum  of  $30  for  wages  which  he  claims  were  due  him  for  work  ren- 
dered between  September  26,  1915,  and  October  18,  1915. 

[1]  The  answer  denies  that  this  amount  is  due,  but  it  admits,  by 
failing  to  deny,  the  allegation  contained  in  the  complaint : 

"That  between  September  26,  1915,  and  October  18,  1915,  the  plaintiff 
r«idered  certain  work,  labor,  and  services  for  tbe  defendants,  for  which  the 
defendants  agreed  to  pay  him  his  wages,  the  sum  of  $9  per  week." 

The  answer,  in  addition  to  the  denial  of  the  amount  due  and  a  de- 
nial of  an  immaterial  allegation  contained  in  the  ccwnplaint,  "that  the 
defendants  were  copartners  doing  business  as  the  Gold  Medal  Hand- 
kerchief Manufacturing  Company,"  sets  up  a  so-called  separate  de- 
fense and  a  counterclaim.  The  separate  defense  alleges  that  between. 
October  3,  1915,  and  October  18,  1915,  plaintiff  performed  certain 

^=>For  oUmt  casei  im  kum  topic  A  KEY-NUMBER  In  All  Key-Numbtred  Olswta  *  IndazM 
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services  amounting  to  the  value  of  $21,  and  that  the  defendants  have 
tendered  that  sxun  to  the  plaintiff,  less  the  amount  of  $14.07,  which 
is  due  to  the  defendants. 

[2]  It  is  to  be  noted  that  under  the  so-called  separate  defense  the 
defendants  admit  liability  for  wages  for  two  weeks  and  two  days  from 
October  3d  at  the  rate  of  $9  per  week.  At  the  opening  of  the  case  the 
plainti:ff'a  counsel  stated: 

"I  hare  a  titaetik  that  was  given  plalntUt  for  Us  wafes  tw  the  week  Imine* 
dlately  before  October  3d,  which  check  came  ba<^  from  the  bank.  Not  having 
been  paid,  the  entire  amoont  of  the  plaintiff's  demand  1b  admitted." 

This  statement  was  not  objected  to.  The  check  was  offered  in  evi- 
dence and  admitted  without  objection.  The  plaintiff  then  rested.  The 
defendant  thereupon  moved  to  dismiss  on  the  ground  that: 

"The  plaintiff  cannot  maintain  an  action  for  wages.   An  Infant  is  not 
tltled  to  maintain  an  action  unless  he  has  been  emancipated." 

The  trial  justice  denied  this  motion,  and  the  parties  then  litigated 
the  issues  raised  by  the  defendant  tmder  their  counterclaim.  At  the 
close  of  the  case  the  defendant  again  moved  to  dismiss  the  complaint, 
on  the  ground  that  the  plaintiff  has  not  alleged  or  proven  emancipa- 
tion. 'Hie  court  reserved  decision  on  the  entire  case,  and  then  ren- 
dered judgment  "after  a  trial  of  the  issues'^  for  the  defendant  Hiat 
judgment  is  clearly  incorrect.  The  material  allegations  of  the  c(Mn- 
plaint  stand  admitted,  and  even  if  we  assume  that  upon  the  evidence 
I^esented  the  trial  justice  decided  in  favOT  of  the  defendant  on  the 
counterclaim,  the  plaintiff  would  still  be  entitled  to  judgment  for  the 
sum  of  $15.93,  since  tiie  counterclaim  is  only  for  $14.07. 

[3]  The  defendant  however,  claims  that  the  trial  justice  dismissed 
the  complaint  on  the  ground  that  there  is  no  allegation  or  proof  that 
the  infant  was  emancipated.  If  the  trial  justice  decided  the  case  on 
this  ground,  ho  should  have  dismissed  "without  prejudice" ;  but  cer- 
tainly he  covld  not  give  judgment  on  the  merits  after  a  trial  of  the 
issues. 

[4]  Moreover,  even  a  dismissal  of  the  complaint  on  tiiis  ground 
would  be  erroneous.  The  defendants  rely  for  authority  on  the  case 
of  Shute  V.  Dorr,  5  W«id.  204.  That  case  represents  the  common- 
law  rule  that  a  parent  is  always  entitled  to  a  minor  son's  earnings 
unless  he  has  emancipated  the  son.  The  rule,  however,  was  to  scmie 
extent  modified  by  chapter  266  of  the  Laws  of  1850,  now  section  72 
of  the  Domestic  Relations  Law.   That  statute  provides  that : 

"Where  a  minor  Is  In  the  employment  of  a  person  other  than  his  parent  or 
guardian,  payment  to  such  minor  of  bia  wages  is  valid,  unleat  such  parent  or 
ffuardtan  notify  the  employer  In  writing,  within  thirty  days  after  the  com- 
meQcement  of  such  service,  that  such  wages  are  claimed  by  such  parent  or 
guardian,  but  whenever  such  notice  la  given  at  any  time  payments  to  the 
minor  shall  not  be  valid  for  services  rendered  thereafter." 

It  seems  to  me  quite  clear  that  under  the  terms  of  this  statute  title 
to  wages  earned  by  a  minor  under  a  contract  of  service,  unless  notice 
is  given  within  30  days  by  the  parent,  vests  as  between  the  employer 
and  the  employ^  in  the  employe,  and  the  parent  or  guardian  can  there- 
after by  notice  obtain  title  only  to  those  wages  earned  thereafter.  In 
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the  present  case  the  plaintiff  entered  into  service  of  the  defendant  6 
months  before  the  action  was  brought.  He  signed  the  contract  and 
he  received  the  wages.  Whether  he  has  been  emancipated  or  not  is 
immaterial  in  this  action,  for  payment  to  him  by  the  defendant  would 
be  binding  under  the  statute  as  against  the  father,  even  if  the  father 
still  has  a  right  to  claim  from  the  son  moneys  p^d  to  him. 

Judgment  should  therefore  be  reversed,  and  new  trial  ordered,  with 
$30  costs  to  appellant  to  abide  the  event.   All  c(»icur. 


KRAMER  T.  POUNDS. 
(Supreme  Court,  Appellate  Term,  First  Department    March  18,  1916.) 
Joint  Adventuhzh  €=»4(4) — Grounds  of  Beootkbt — ^Nonperfobiuitce  of  Cow- 

TBACT. 

Wbere  plaintiff,  Interested  with  defraidant  and  another  In  the  derelop- 
ment  ot  a  tract  of  land,  gave  defendant  his  note  for  $1,000  on  the  nnder- 
■tandliv  that,  when  defendant  was  reimborsed  by  a  company  to  be  or- 
ganised by  them,  he  wonld  return  the  advancement  to  plaintiff,  and  de- 
foidant  discounted  the  note  and  advanced  the  money  to  their  agent  for 
the  uses  of  the  syndicate,  and  when  the  company  was  organized  the  $1,000 
was  credited  to  defendant,  and  later  returned  to  him  In  the  shape  of  a 
note  of  the  company,  which  defendant  indorsed  and  delivcsed  to  a  third 
party,  plaintiff  was  entitled  to  Judgment  for  the  portion  of  the  advance- 
ment which  had  not  been  returned. 

[Ed.  Note.— For  other  caseB,  see  Joint  Adventnies,  Omt  Dlff.  I  6;  Dec. 
Dig.  «=>4(4).] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Ernest  W.  Kramer  against  Lewis  H.  Pounds.  From  a 
judgment  for  defendant  after  trial  before  tiie  court  without  a  jury, 
plaintiff  appeals.   Reversed,  and  judgment  directed  for  plaintiff. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Williams  &  Thomas,  of  New  York  City  (Joseph  M.  Williams,  of 
New  York  City,  of  counsel),  for  appellant 

Bassett,  Thompson  &  Gilpatric,  of  New  York  City  (W.  W.  Thomp- 
son, of  New  York  City,  of  counsel),  for  respondent 

PER  CURIAM.  In  the  fall  of  1912  plaintiff,  with  defendant  and 

one  Williamson,  was  interested  in  the  development  of  a  tract  of  land 
in  New  Jersey,  and  one  Cox  was  their  active  representative  and  agent 
in  connecti<xi  therewith.  In  December,  1912,  plaintiff  advanced  to 
the  syndicate  $5,000,  for  which  he  was  to  receive  stock  in  a  company 
to  be  formed  to  the  extent  of  a  quarter  interest  therein.  To  meet 
mortgage  interest,  it  became  necessary,  in  January,  1913,  for  the  as- 
sociates to  raise  money,  and  plaintiff  gave  to  defendant  his  note  for 
$1,000  as  his  share  thereof.  Defendant  discounted  said  note  and  de- 
posited the  avails  thereof  in  his  personal  bank  account,  and  frt»n  time 
to  time  paid  over  to  Cox  for  the  uses  of  the  syndicate  the  said  $1,000, 
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together  with  $80  additional  advanced  by  himself.  When  the  com- 
pany was  organized  in  July,  1913,  this  $1,080  was  credited  to  defend- 
ant upon  the  books  thereof,  and  later  returned  to  him  in  the  shape  of 
a  note  of  the  company,  which  defendant  indorsed  and  delivered  to  one 
Cranford,  who  subsequently  surrendered  the  same  to  the  cwnpany 
and  received  stock  therefor.  PlaintifiF  has  received  from  defendant 
and  Williamson  ^50  of  the  advancement  in  question,  and  seeks  to  re- 
cover from  defendant  the  balance  thereof,  on  the  theory  of  money  had 
and  received.  The  answer  is  a  denial. 

The  judgment  rendered  for  defendant  we  think  unauthorized  upon 
the  facts  presented.  It  is  clearly  apparent  that  the  $1,000  advance- 
ment made  by  plaintiff  was  upon  the  distinct  understandmg,  had  with 
defendant,  that  when  he  (defendant)  was  reimbursed  therefor  by  the 
company  that  he  would  return  the  same  to  plaintiff.  The  proof  ^ows 
that  the  company  has  liquidated  this  $1,000  indebtedness  in  the  man- 
ner above  described.  What  Cranford,  the  transferee  of  the  note  re- 
ceived by  defendant  in  payment  of  the  company's  indd)tedness,  did 
therewith,  is  of  no  concern  in  this  litigation. 

Judgment  for  defendant  reversed,  with  $30  costs,  and  judgment  di- 
rected ior  plaintiff  for  ^50,  with  interest  and  appropriate  costs  in  the 
court  below. 


KONWISEB  V.  RETAIL  TOBACCONIST  PRINTING  &  PUBUSHING  CO. 
(SmHreme  Court,  Appellate  Term,  First  Departm^t    Ma  ret  18,  1916.) 

Evidence  ^=3383(8) — Books  or  Aooount — CoNCLUsivENEas. 

lu  a  salesman's  action  for  commissions,  his  testimony  at  the  trial  from 
the  list  taken  from  the  defendant's  books  would  prevail  against  the  tes- 
timony of  the  defendant  that  there  were  mistakes  In  the  Ust,  lu  the  &b- 
sence  of  evidence  In  detail  as  to  the  mistakes  from  which  the  court  could 
draw  its  own  conclusions  as  to  their  existence  and  amount. 

[Bd.  Note.— For  other  cases,  see  Bvldence,  Cent.  Dig.  tt  SG60,  3670; 
Dec.  Dig.  ^383(8).] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Harry  V.  Konwiser  against  the  Retail  Tobacconist  Print- 
ing &  Publishing  Company.  Frwn  a  judgment  for  the  defendant,  dis- 
missing the  ccHnplaint  oa  the  merits  and  assessing  costs  against  plain- 
tiff, the  plaintiff  appeals.   Reversed,  and  new  trial  ordered. 


Argued  February  term,  1916,  before  WEHMAN.  WEEKS,  and 
DELEHANTY,  ]f. 


Ferris,  Dannenberg'  &  Ansbacher,  of  New  York  City  (Jacob  Ans- 
bacher,  of  New  Yoi^  City,  of  counsel),  for  appellant. 
William  A.  Sweetser,  of  New  York  City,  for  respondent 

LEHMAN,  J.  The  plaintiff  was  employed  by  the  defendant  un- 
der a  written  contract  whereby  the  defendant  a|p-eed  to  pay  him  a 
ccnnmissi<ni  on  all  business  done  by  it.  The  plaintiff  testified  at  the 
trial,  from  a  list  taken  from  the  books  of  the  defendant  c(»npany,  that 
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he  was  entitled  to  c<Hnmissions  of  $2,305.08.  that  he  had  received  the 
sum  of  $1,930,  and  that  there  is  now  due  him  the  difference,  viz., 
$375.08.  He  is,  however,  for  swne  reascm  only  claiming  $104-.46.  The 
defendant  then  testified  that  he  had  cwnpared  the  plaintiff's  list  with 
the  books,  that  there  were  29  mistakes  in  the  list,  and  that  the  plain- 
tiff had  overdrawn  his  account  by  $34.  The  trial  justice  thereupon 
awarded  judgment  to  the  defendant  upon  the  merits. 

It  seems  to  me  that  in  the  interest  of  justice  we  are  boimd  to  re- 
verse the  judgment  The  plaintiff  presented  testimony  which  was 
based  upon  a  list  containing  ^cactly  the  items  of  business  done  by 
the  defendant  According  to  that  testimony  he  is  entitled  to  judg- 
ment for  a  greater  amount  than  he  demands.  If  there  are  mistakes 
in  that  list,  the  defendant  should  be  required  to  point  them  out  in 
detail,  so  that  the  court  can  find  that  these  mistakes  not  only  exist, 
but  are  of  such  magnitude  as  to  wipe  out  the  balance  claimed.  In 
the  present  case  the  judgment  rests,  not  upon  any  conclusicai  of  the 
trial  justice  based  npoa  legsl  evidence,  but  rests  only  upon  die  bare 
conclusion  of  the  defendant  himself. 

Judgment  should  be  reversed,  and  a  new  trial  (n'dered,  with  $30 
costs  to  appellant  to  abide  the  event  All  concur. 


(Supreme  Oonrt,  Appellate  Division,  Tbiid  Department  Ifardi  8,  1016.) 

1.  Sbxbxffs  and  ConsTABiJis  4=»138(1) — ^ExBounoir — NsaLiGBnT  Dexat — 

liiBn-lTT — BUKDEN  OF  PROOF. 

Negligence  of  a  sberUf  in  not  proceeding  under  an  ezecntion  establishes 
prima  facie  his  liability  for  the  amomit  he  was  commanded  1^  the  execu- 
tion to  collect,  and  be  has  the  bnrden  of  showing  that  the  ezecntton  credi- 
tor was  not  damaged  thereby. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and  Oonstables,  Gent  Dig.  | 
290;  Dec.  Dig.  «»138a).] 

2.  Sherivvs  and  Constabubs  «s»138(1) — ExiciiTzoir— NBauoEnr  Dklat — 

Dahaoes — BvinENCE. 

•  The  fact,  if  established,  that  the  execution  debtor  was  Insolvent  when 
execution  was  given  the  sheriff,  does  not  Justify  an  inference,  relieving 
the  sheriff  from  liability,  that,  had  the  sberlfF  acted  promptly,  Instead  of 
negligently,  bankruptcy  proceedings  would  have  been  precipitated  and 
hastened,  so  that  the  execution  rould  not  have  been  collected  before  bank- 
ruptcy proceedings;  bat  this  Is  a  mere  matter  of  conjecture. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and  Coostables,  Oent  Dig.  | 
290;  Dec.  Dig.  «»138a).] 

Kelloas.  P.  3;  and  Lyon,  J.,  dlssentlDg. 

Appeal  from  Trial  Term,  Broome  County. 

Action  by  Theodore  B.  Morgan,  Jr.,  against  Arthur  M.  Seaman,  as 
late  Sheriff  of  Broome  County.  From  a  judgment  for  plaintiff,  on 
decision  of  the  court,  defendant  appeals.  Affirmed. 

Argued  before  KELLOGG,  P.  J„  and  LYON,  HOWARD,  WOOD- 
WARD,  and  COCHRANE,  JJ.  
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Hinman,  Howard  &  Kattell,  of  Binghamton  (Archibald  Howard,  of 
Binghamton,  of  counsel),  for  appellant. 

Wakelee,  Thornan  &  Wright,  of  New  York  City  (C  E.  Thomall, 
of  New  York  City,  of  counsel),  for  respondent. 

COCHRANE,  J.  [1, 2]  The  ofwnion  of  the  Presiding  Justice  holds 
that  the  defendant  was  negligent,  and  that  he  should  have  heeded  the 
positive  directions  and  instructions  of  the  execution  creditor.  But 
it  relieves  him  from  the  consequences  of  his  negligence  thus  found 
because,  had  he  proceeded  with  diligence  as  he  was  directed  to  do  by 
the  judgment  creditor,  &e  debtors  might  have  invoked  the  aid  of  the 
Bankruptcy  Law  (Act  Cong.  July  1,  1898,  c.  541,  30  Stat.  544).  It 
has  long  been  the  policy  of  the  law  in  this  and  other  states  that  a  dili- 
gent creditor  is  entitled  to  the  fruits  of  his  diligence.  It  is  the  duty 
of  a  isheriff  to  cwiserve  and  promote  that  right  of  the  diligent  cred- 
itor, rather  than  to  nullify  it  by  indifference  or  a  desire  to  conserve 
the  rights  of  an  execution  debtor,  no  matter  how  sincere  the  sheriff 
may  bie  in  his  conviction  that  the  judgment  will  ultimately  be  paid. 
The  federal  policy  as  expressed  in  the  Bankruptcy  Law  recognizes 
equality  among  creditors,  and  is  to  that  extent  inconsistent  with  the 
state  policy  of  preference  to  a  diligent  creditor.  When  a  petition  in 
bankruptcy  is  filed,  the  state  policy  must  therefore  yield  to  the  federal 
policy.  But  until  resort  is  made  to  the  Bankruptcy  Law  the  diligent 
creditor  has  a  rig^t  to  insist  oa  tlie  ad\'antages  secured  by  his  dili- 
gence and  the  facilities  afforded  by  the  law  for  tike  collection  of  his 
execution,  and  the  sheriff  has  no  right  to  temporize  with  the  debtor 
on  the  theory  that  he  may  or  may  not  be  solvent,  and  that  a  certain 
course  of  procedure  is  just  as  advantageous  to  the  creditor  as  the 
course  which  the  law  contemplates.  Particularly  is  tlus  so  where,  as 
in  this  case,  the  judgment  creditor  was  urging  and  insisting  that  the 
sheriff  should  proceed  under  the  execution.  It  was  not  for  tiie  sheriff 
to  say  that  a  policy  of  dilatorincss  and  equivocation  was  best  for  the 
plaintiff,  that  if  he  followed  the  instructions  of  the  latter  bankruptcy 
might  be  precipitated,  and  that  the  matter  was  being  handled  acccMrd- 
ing  to  the  best  interests  of  the  plaintiff.  His  duty  required  positive 
action.  Not  only  did  the  law  enjoin  this  duty,  but  such  was  ^e  pos- 
itive instructicm  of  tiie  plaintiff. 

It  is  impossible  for  any  one  to  say  that,  had  the  sheriff  acted  with 
diligence  and  promptness,  the  bankruptcy  of  the  judgment  debtors 
would  have  been  precipitated.  It  does  not  follow  that  because  a  man 
is  insolvent  he  will  go  into  bankruptcy.  It  does  not  follow  that  be- 
cause the  judgment  debtors  in  this  instance  were  insolvent  v/hen  the 
sheriff  received  the  execution  in  question  such  judgment  debtors  would 
have  been  forced  into  bankruptcy,  or  would  have  invoked  the  benefit 
of  the  Bankruptcy  Act,  if  the  sheriff  had  insisted  promptly  on  enforc- 
ing the  execution.  Frequently  men  who  are  insolvent  h<^  to  tide 
over  their  insolvency;  frequently  they  do  not  themselves  r^dize  their 
insolvency,  although  it  exists ;  frequently  other  creditors  deem  it  wise 
and  expedient  to  come  to  the  assistance  of  the  crippled  debtor  for  the 
purpose  of  keeping  his  affairs  afloat  for  the  time  being  in  the  hope  of 
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improving  conditions;  frequently  for  various  reasoas,  althoU|^  in- 
solvency exists,  the  time  is  not  ripe  to  file  a  petiti(»i  in  bankruptcy. 
If  we  are  at  liberty  to  indulge  in  conJecUire,  my  own  conjecture  would 
be  that  in  this  case  suitable  diligence  on  the  part  of  the  sheriff  would 
have  been  rewarded  by  the  payment  of  the  execution  in  question,  be- 
cause everything  indicates  to  my  mind  that  either  in  the  opinion  of 
the  judgment  debtors  or  some  of  their  creditors,  who  were  standing 
back  of  them,  the  time  was  not  yet  ripe  for  filing  a  petition  in  bank- 
ruptcy, and  that  if  tiie  sheriff  by  diligent  acticm  had  placed  up<Mi  tiie 
judgment  debtors  and  those  who  were  assisting  them  the  alternative 
of  deciding  between  immediate  bankruptcy  and  the  payment  of  the 
plaintiff's  execution  the  decision  would  l^ve  been  in  favor  of  the  latter 
^temative.  But  whether  that  be  so  or  not  is  a  question  which  should 
not  have  been  injected  into  this  case  by  the  negUgence  of  the  defend- 
ant.  It  is  stated  in  the  c^nion  of  the  Presiding  Justice  that : 

"There  la  no  evidence  to  Indicate  that  If  a  levy  had  actually  been  made  a 
Bale  could  have  taken  place  before  a  petition  In  bankruptcy  was  filed:" 

And  again : 

"The  question  presented  is  a  mere  quesUon  of  probabilities,  approadilng 
somewhat  near  pure  speculation,  as  to  what  would  have  happened  If  an  earlier 
levy  had  been  Immlneni." 

My  opinion  is  that,  because  it  is  a  mere  question  of  probabilities 
and  "pure  speculation/'  tiie  evidence  in  no  aspect  of  the  case  most 
favorable  to  the  defendant  is  sufficient  to  relieve  him  itixa  the  neg- 
ligence of  whidi  the  opinion  of  the  Presiding  Justice  cmvicts  him. 
The  negligence  of  the  defendant  establishes  prima  facie  his  HatHUty 
for  the  amount  which  he  was  commanded  by  the  exteution  to  collect, 
and  the  burden  is  upon  him  to  relieve  himself  from  the  consequences 
of  his  own  negligence  which  he  may  do  in  mitigation  of  damages. 
Pach  V.  Gilbert,  124  N.  Y.  612,  27  N.  E.  391 ;  Ledyard  v.  Jones.  7 
N.  Y.  550;  Bank  of  Rome  v.  Curtiss,  1  Hill,  275.  The  effect  of  the 
opinion  of  the  Presiding  Justice  is  to  relieve  the  defendant  from  this 
burden  and  throw  it  upon  the  plaintiff.  If  the  trial  court  had  found, 
as  requested,  tiiat  the  judgm^t  debtws  at  the  time  the  sheriff  received 
the  execution  were  insolvent,  it  would  not  in  my  opinion  help  the  de- 
fendant, because  the  evidence  does  not  justify  an  inference  that  if 
the  sheriff  had  acted  promptly  he  would  have  precipitated  the  bank- 
ruptcy proceedings.  As  before  stated,  the  sheriff  by  prompt  action 
should  have  kept  this  question  out  of  the  case,  and  should  not  now 
be  permitted  to  excuse  his  conceded  negligence  by  raising  a  conjecture 
which  but  for  his  negligence  would  not  exist.  To  permit  him  to  do 
so  is,  in  the  language  used  in  Ledyard  v.  Jones,  supra,  to  allow  "an 
unfaithful  and  defaultit^  offic&T  to  take  advantage  of  his  own  wrong, 
a  privilege  which  tiie  law  accords  to  no  other  person." 

Giving  to  the  defendant  all  the  inferences  to  which  he  is  entitled  <m 
this  question,  it  does  not  appear  that  he  could  not  have  collected  the 
execution.  He  has  not  sustained  the  burden  which  the  law  properly 
I^aces  upoa  htm  of  showing  that  his  negligence  has  not  damaged  Uie 
plaintiff.  All  the  evidence  pertinent  to  this  question  is  in  the  posses- 
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sioa  of  the  defendant  It  is  not  and  cannot  be  claimed  that  the  record 
on  another  trial  can  be  substantially  changed.  In  the  very  nature  of 
things  the  question  will  always  be  one  of  "probabilities  approaching 
somewhat  near  pure  speculation  as  to  what  would  have  happened" 
if  the  sheriff  had  not  been  negligent  Another  trial  means  merely 
another  chance  for  the  defendant  to  again  speculate  and  conjecture 
"as  to  what  would  have  happened"  if  he  had  done  his  duty*  and  all 
this  at  the  expense  of  the  plaintiff.  I  think  the  court  should  stop  con- 
jecturing and  speculating  and  decide  this  case  upon  die  evidence  now 
before  us,  and  which  is  necessarily  substantially  all  which  can  ever 
be  product.  I  favor  an  affirmance  of  the  ju(^^ent 
Judgment  affirmed,  with  costs. 

HOWARD  and  WOODWARD,  JJ.,  concur. 

JOHN  M;  KEIXOGG,  p.  J.  (dissenting).  The  finding  of  fact  that 
the  defendant  was  negligent  m  enforcing  the  plaintiff's  executitm  is 
not  against  the  evidence.  The  sheriff  should  have  heeded  the  posi- 
tive directions  and  instructions  of  the  plaintiff.  Root  v.  Wagner,  30 
X.  Y.  9,  86  Am.  Dec.  348.  With  reasonable  promptness  the  sheriff 
informed  the  debtors  of  the  execution.  They  claimed  that  judgment 
by  default  had  been  entered  by  mistake  of  their  representatives,  and 
that  they  would  have  it  opened,  and.  they  wanted  nothing  done  upon 
it,  as  it  would  certainly  be  taken  care  of.  They  gave  him  to  tmder- 
stand  they  had  the  money  with  the  Trust  Company.  The  debtors'  at- 
torneys, men  of  high  standing,  assured  tiie  sheriff  that  the  execution 
would  be  taken  care  of,  and  that,  if  any  disposition  of  the  debtors' 
property  was  to  be  made,  the  sheriff  would  be  notified,  so  that  he  could 
make  a  levy  before  that  time.  The  debtors  were  apparently  carrying 
on  their  large  lumber  business  in  the  usual  way,  having  some  $30,000 
worth  of  lumber  in  the  yard  free  from  incimibrances.  The  sheriff  re- 
sided in  the  same  city  with  the  debtors  and  the  Trust  Company,  and 
was  apparently  well  acquainted  with  them.  The  Trust  Company,  the 
principal  creditor  and  die  banker  of  the  debtors,  assured  the  sheriff 
that  the  execution  would  be  taken  care  of.  He  was  also  informed  from 
time  to  time  that  if  a  levy  was  made  it  would  precipitate  other  actions, 
with  the  result  that  bankruptcy  would  follow.  The  sheriff  must  be 
alert  and  active,  and  use  reasonable  diligence  in  collecting  an  execu- 
tiMi.  He  must  not  however,  be  unreasonably  oppressive  to  a  solvent 
business  man,  where  he  believes  a  levy  is  unnecessary,  and  all  avail- 
able information  indicates  that  a  levy  would  be  oppressive.  He  is  to 
act  promptly,  with  vigilance,  and  is  to  be  wise  and  reasonable.  He 
must  exercise  a  wise  and  reascmable  judgment,  unless  directed  other- 
wise by  the  execution  creditor.  The  record  indicates  that  the  sheriff 
was  pursuing  a  wise  judgment  and  discretion  with  reference  to  the 
execution,  and  was  not  reasonably  chargeable  with  a  neglect  of  duty 
with  reference  to  it  until  he  disregarded  the  positive  directions  of  the 
plaintiff's  attorneys  to  make  a  levy,  which  directions  we  find  in  their 
letters  to  him  of  July  8th.  The  defendant,  therefore,  is  liable  to  the 
plaMff  for  any  damages  he  sustained  by  reason  of  the  fact  that  « 
167N.Y.S.— 68 
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levy  was  not  then  made.  Whether  the  plaintiff  has  in  fact  sustained 
any  damage  by  reason  of  such  neglect  is  a  close  question  of  fact 

The  court  refused  to  find  as  a  fact  that  the  debtOTS  were  insolvent 
when  the  execution  was  received  and  at  all  times  thereafter,  saying 
tiiat  it  r«:alled  no  evidence  to  that  effect.  The  debtors,  therefore,  evi- 
dently were  considered  as  sc^vent,  and  the  case  was  decided  upon  tiie 
theory  that  the  sheriff,  with  an  execution  against  solvent  debtcn-s,  had 
held  it  from  June  3d  until  July  22d  without  levy,  in  violation  of  the 
plaintiff's  directions,  during  which  time  the  debtors  became  insolvent. 
The  case  upon  that  theory  was  easy.  This,  however,  is  not  such  a 
case.  Clearly  the  debtors  were  hopelessly  insolvent  when  the  execu- 
tion was  received,  and  a  reasonable  examination  of  their  affairs  would 
have  shown  that  fact,  although  the  sheriff  was  misled  by  the  repre- 
sentations made  to  him.  If  a  levy  had  been  made  on  July  8th,  suf- 
ficient time  elapsed  between  that  date  and  the  date  when  ^e  petition 
in  Iwmkruptcy  was  actually  filed,  July  24th,  to  enable  him  to  make 
the  money  and  pay  it  over  to  the  plaintiff,  in  which  case  the  plaintiff 
■  could  hold  it  free  from  the  bankruptcy  proceedings.  Clarke  v.  Larre- 
more,  188  U.  S.  486,  23  Sup.  Ct.  363,  47  L.  Ed.  555 ;  In  re  Leech, 
171  Fed.  622,  96  C.  C.  A.  424;  Weitzel  Case  (D.  C.)I91  Fed.  463. 

But  the  question  necessarily  arises,  if  an  earlier  levy  had  been  made, 
is  it  probable  tlmt  the  petition  in  bankruptcy  would  have  been  filed 
earlier?  Could  the  money  hav^  been  made  before  &e  petition  was 
filed?  July  15th  the  attorney  of  the  Trust  Company  informed  the 
sheriff : 

"If  these  people  turned  out  to  be  all  right,  were  good  and  solvent,  that  the 
Trust  Company  would  take  It,  and  we  were  Investlgatii^  and  trying  to  find 
out  if  they  were  good,  and  they  said  they  were  good,  and  that  we  2iad  some 
doubt  about  it,  but  if  It  was  the  first  judgment,  and  It  was  satisfactory,  we 
were  willing  to  take  up  the  judgment,  and  the  bank  would  buy  It." 

On  that  day  the  sheriff  signed  a  letter,  written  by  the  attorney  for 
the  Trust  Company  to  the  plaintiff's  attorneys,  that  the  execution 
"will  be  promptly  taken  care  of  in  due  time ;  the  matter  is  being  han- 
dled to  your  best  interests."  On  the  17th  he  received  a  telegram  frc«n 
the  plaintiff's  attorneys  asking  an  immediate  answer  as  to  what  had 
been  done.  The  defendant  replied  up<»i  the  18th  that  he  was  send- 
ing an  assignment  of  the  claim  by  special  delivery.  The  Trust  Coti- 
pany  had  caused  an  assignment  of  the  judgment  to  be  prepared,  de- 
livered it  to  the  sheriff,  and  informed  him  that  upcm  its  return  it  would 
settle  with  him.  The  sheriff  mailed  the  assignment  to  the  attorneys 
on  Saturday,  the  18th.  On  the  21st  he  received  a  letter  from  the  at- 
torneys that  they  would  have  the  assignment  executed  within  the  next 
few  days,  and  send  it,  or  bring  it,  as  they  had  another  matter  in  Bing- 
hamton.  Upon  the  22d,  before  the  assignment  had  been  sent,  the  at- 
torney for  the  Trust  Company  notified  the  plaintiff's  attorney  that 
it  would  not  take  the  claim,  as  it  had  discovered  that  the  debtors  were 
insolvent,  and  other  actions  had  been  brot^ht,  and  the  Trust  Comjfany 
had  all  the  claims  it  wanted.  The  defendant  immediately  levied,  and 
the  petition  in  bankruptcy  was  filed  two  days  later. 

We  find  that  the  attorney  for  the  Trust  Oxnpany,  on  or  before  the 
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15th,  was  acting  with  reference  to  these  matters,  and  it  was  evidently 
acting  thereafter  under  his  advice.  The  court  refused  to  allow  the 
defendant  to  show  when  the  Trust  Company  first  placed  its  claim  in 
the  hands  of  its  attorney.  The  defendant's  exception  to  that  ruling 
was  well  taken.  While  the  Trust  Company's  attorney  had  charge  of 
its  claim,  it  is  unreasonable  to  suppose  tiiat  a  levy  and  sale  could  have 
taken  place  without  the  Trust  Comiony  and  the  other  creditors  resort- 
ing to  bankruptcy  proceedings  to  protect  themselves.  The  Trust 
Company  might  possibly  overlook  the  situation  and  permit  a  sale  to 
take  place ;  but  it  is  improbable  that  its  attorney,  who  was  investi- 
gating the  debtors'  circumstances,  would  have  permitted  it,  especially 
after  the  15th,  when  we  find  him  saying  that  they  doubted  the  debtors' 
solvency  and  were  examining  into  Uiat  fact.  There  is  no  evidence  to 
indicate  that,  if  a  levy  had  actually  been  made,  a  sale  could  have  taken 
place  before  a  petition  in  bankruptcy  was  filed.  It  seems  improbable 
that  the  Trust  Company  and  the  creditors  would  have  allowed  the 
plaintiff  to  receive  full  payment,  leaving  to  them  what  the  plaintiff 
did  not  require.  Apparently  from  the  time  the  defendant  received 
the  execution  there  was  but  one  chance  of  the  plaintiff's  realizing  pay- 
ment. It  was  possible  that,  with  a  levy  imminent,  the  Trust  Company 
might  have  been  led  to  taJce  the  claim  over  without  a  thorough  in- 
vestig^on  of  the  circumstances  of  the  debtors.  On  the  18th  it  con- 
templated so  doing,  but  before  the  assignment  was  returned  changed 
its  position.  It  is  more  probable  that,  if  the  plaintiff  had  promptly 
returned  the  assignment  on  Monday,  the  claim  would  have  been  paid 
on  Tuesday,  than  it  is  that  the  levy  and  sale  could  have  been  made  at 
any  time  before  bankruptcy  proceedings  were  instituted,  or  that  the 
Trust  Company  would  have  advanced  the  money  without  full  investi- 
gation. The  fact  that  the  Trust  Company  was  apparently  willing  to 
take  over  the  claim  on  the  18th  raises  some  inference  that,  if  forced, 
it  might  have  done  so  at  an  earlier  date,  and  that  the  plaintiff  might 
have  been  paid.  By  like  reasoning  it  may  be  said  they  would  have 
discovered  the  insolvency  before  they  actually  paid'the  money. 

The  question  {vesented  is  a  mere  question  of  in-obabilities,  approach- 
ing somewhat  near  pure  speculation,  as  to  what  would  have  happened 
if  an  earlier  levy  had  been  imminent.  Evidently  the  debtors  could 
not  pay.  The  question  is.  What  would  tiie  Trust  Company  have  done  ? 
The  question  is  evidently  a  close  one,  and  deserves  more  serious  con- 
sideration than  was  given  to  it  by  the  trial  court.  The  defendant 
failed  to  impress  upon  the  court  the  fact  that  the  debtors  were  in- 
solvent, and  the  real  issue  has  not  been  tried.  The  question  for  deter- 
mination is,  if  a  levy  had  been  promptly  made,  or  was  about  to  be 
made,  whethw  the  Trust  Company,  without  adequate  investigation, 
would  have  paid  the  claim,  or  whether  it  and  the  other  creditors  would 
have  permitted  a  sale  and  payment  to  the  plaintiff  without  filing  a 
petiticHi. 

We  do  not  find  in  the  record  evidence  as  to  the  relations  between 
the  Trust  Company  and  the  debtors.  Unless  their  relations  are  made 
more  fully  apparent,  a  jury  or  a  trial  justice  may  be  warranted  in 
drawing  certain  inferences  from  what  is  shown  and  what  is  not 
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shown.  When  the  sheriff  approached  the  debtee's  they  caused  him 
to  believe  tiiey  had  the  money  with  the  Trust  Company.  The  plain- 
tiff's judgment  was  recovered  May  27,  1914,  for  $1,389.58.  The 
debtors  made  an  inventory  of  their  stock  in  trade  and  prc^tertjr  May 
23d.  The  inference  is  not  unreasonable  that  the  pending  action, 
about  to  ripen  into  a  judgment,  had  some  relation  to  the  makii^  of 
the  inventory  at  that  time.  A  certain  inference  may  arise  that,  ac- 
cording to  the  usual  custom  between  banker  and  customer,  a  copy  of 
the  inventory  was  lo(^;ed  with  the  Trust  Company.  A  bank  ordi- 
narily has  quite  accurate  knowledge  as  to  the  financial  condition  of 
its  customer,  engaged  in  active  business.  From  the  inventory  it  was 
evident  that  the  debtors  had  not  property  sufficient  to  pay  their  debts. 
It  is  not  unreascHiaUe,  from  what  was  shown  and  what  was  not  shown 
upon  the  trial,  to  asstune  that  the  Trust  Company  had  knowledge  of 
that  fact  Hie  evidence  indicates  that,  fnun  the  time  this  invoitory 
was  taken  until  the  petition  in  bankruptcy  was  filed,  the  liabilities 
of  the  firm  decreased  over  $2,000  in  the  ordinary  course  of  business ; 
and  it  appears  that  some  obligations  due  the  Tmst  Onnpany  were 
paid  within  the  four  months  period  before  petition  filed.  An  inference 
may  arise  that  the  Trust  Company,  while  handling  the  debtors'  money, 
was  seeking  for  time,  and  that  the  reason  it  gave  for  its  final  refusal 
to  take  over  the  claim  was  an  excuse,  and  not  a  reason.  The  debtors, 
who  knew  that  their  pr(^)erty  was  insufficient  to  pay  their  debts,  were 
probably  actuated  by  the  hope  diat  through  the  Trust  Company's 
assistance  they  might  be  able  to  retrieve  their  fOTtunes.  Perhaps 
they  might  have  paid  the  execution,  which  was  pressing  them,  instead 
of  applying  it  upon  other  claims  less  urgent,  if  they  had  been  left  to 
themselves.  It  may  be  they  were  in  the  hands  of  the  Trust  Company, 
and  it  determined  where  the  current  receipts  should  go.  It  is  not 
satisfactorily  shown  that  the  Trust  Ccwnpany  intended  to  take  over 
the  claim ;  it  may  be  that  for  some  reason  time  was  valuable  to  it.  It 
is  a  question  of  fact,  which  should  be  met,  whether  the  Trust  Com- 
pany had  full  inf(»ination  as  to  the  finandsd  condition  of  the  debtors, 
and  whether  in  view  of  the  facts  there  was  at  any  time  any  reason- 
able probability  that  it  would  pay  the  claim,  or  that  it  and  the  other 
creditors  would  have  permitted  a  sale  on  execution. 

The  judgment  should  therefore  be  reversed  upon  the  law  and  the 
facts,  and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide 
the  event 

LYON,  J.,  concurs. 
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AXMAR  T.  BLOOMINGDAJUBl  et  aL 

(Sniffane  Omurl;  AjtpeUate  Term,  First  Department   lAurcih  18,  1916.) 

CoHTBACTS  <&=>282 — PrnwosMAiffcs  TO  Satisfaotior  or  Pabtt. 

Where  plaintiff  paid  for  dental  work,  conslstli^  mainly  of  bridge  and 
crown  work,  under  a  promise  by  d^endants  to  retam  tbe  money  If  he 
sboold  be  dlssatisfled,  and  plaintiff  tesUfled  that  after  the  work  was  per- 
formed it  pained  him  constantly  tm  six  months,  and  he  went  to  another 
dentist  and  had  the  work  r^nored*  whldi  he  produced  in  evidence^  a 
Judgment  for  defendants  in  action  to  recover  the  money  paid  will  be  re- 
versed. 

[Ed.  Note.— For  other  case^  see  Gontracts,  Cent  Dig.  H  1284r-1288; 
Dec.  Dig.  ^282:] 

Appeal  from  Municipal  Courts  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Ignatz  J.  Aymar  against  Samuel  J.  Bloommgdale  and 
others.  From  a  judgment  for  defendants,  after  trial  by  the  court 
without  a  jury,  plaintiff  appeals.  Reversed,  and  judgment  ordered 
for  plaintiff. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Hobart  S.  Bird,  of  New  Ywk  City,  for  appellant 
Louis  J.  Schwartz,  of  New  Yoric  City,  for  respondents. 

LEHMAN,  J.  It  is  not  disputed  that  the  plaintiff  paid  for  certain 
dental  work  under  a  promise  by  the  defendants  to  return  the  money 
should  he  be  "dissatisfied."  The  work  consisted  mainly  in  "bridge" 
and  "crown"  work.  The  plaintiff  testified  that  after  the  work  was 
performed  it  pained  him  continuously  for  six  months,  and  he  then 
wait  to  another  dentist  and  had  the  wc»-k  performed  in  the  defendants' 
store  removed.  He  produced  in  court  the  work  removed  by  the  sec- 
ond dentist.  Although  the  dentist  who  originally  performed  the  work 
in  the  defendants'  store  was  present  and  testified  at  the  trial,  he  did 
not  attempt  to  dispute  the  fact  that  the  bridge  and  crown  work  done 
by  him  was  actually  removed  from  the  plaintiff's  mouth  by  another 
dentist.  Nevertheless  the  trial  justice  gave  judgment  to  the  defend- 
ants. 

Hie  defendants  do  not  contend  that  they  are  not  bound  to  return 
the  money  paid  if  the  plaintiff  is  personally  dissatisfied,  but  they  con- 
tend that  the  plaintiff  has  not  shown  that  his  dissatisfaction  was  real 
and  not  assumed.  It  seems  to  me  that  it  is  impossible  to  show  dis- 
satisfaction more  unequivocally  than  by  proof  that,  after  dental  work 
is  performed  by  one  dentist,  ^e  patient  has  submitted  himself  to  the 
tender  mercies  of  a  second  dentist  and  had  the  original  work  removed. 

Judgment  should  be  reversed,  with  $30  costs,  and  judgment  ordered 
for  the  plaintiff  for  the  sum  of  $34  and  proper  costs  in  the  court  be- 
low.  All  concur. 

4=»For  otb«r  caMi  M*  unw  topto  A  KBT-HVHBBR  In  rU  K«7-Niunb«nd  DlfMU  *  Indcxe* 
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SIDEUTT  ft  CASUAI/FY  00.  OF  NOW  YOBK  y.  BLAOK. 

(Snpreme  Goart^  Appellate  Term,  Firat  Department.   BCardi  18,  IBUl) 

Cotnns  «»188(lff)— MuNiciPAi:,  Goitbts— DkAttuiv— BEOPEtraNO — Ooiroirroxt 
Where  the  Municipal  Court  dismissed  a  complaint,  notwltbstaQdlns 

the  fact  that  the  attorney  for  the  plaintiff  was  then  actually  engaged  Ib 

the  trial  of  the  case  In  the  Supreme  Ooart,  plalntlfl  Is  entitled  to  have 

the  default  opened  without  terms. 
[Ed.  Note.— For  other  cases,  see  Courts,  Ceat.  Dlff.  S|       46S;  Dec. 

Dig.  «=»189(15).} 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Fidelity  &  Casual^  Company  of  New  York  against 
James  Black,  From  an  order  of  the  Municipal  Court,  opening  a  de- 
fault judgment  against  plaintiff  on  terms,  plaintiff  appeals.  Order 
modified,  by  striking  therefrom  the  impositicm  of  terms,  and,  as  modi- 
fied, aflftrmed. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Herman  H.  Feldstein,  of  New  York  City  (Joseph  Joffe,  of  New 
York  City,  of  counsel),  for  appellant. 
Abraham  C.  Cohen,  of  New  York  City,  for  respondent. 

WEEKS,  J.  Issue  in  this  case  was  joined  by  the  defendant  in 
person,  and  the  case  set  down  for  trial  for  November  26,  1915,  and 
again  adjourned  at  the  request  of  defendant  until  December  3,  1915. 
The  action  was  brought  to  recover  the  sum  of  $7.50,  claimed  by  plain- 
tiff to  be  the  amount  of  an  earned  premium  upon  an  insurance  policy 
issued  by  it  to  the  defendant.  On  the  adjourned  day  the  attorn^ 
who  was  to  try  the  case  for  the  plaintiff  was  actually  engaged  in  the 
Supreme  Court  in  the  trial  of  a  case.  An  affidavit  showing  such  en- 
gagement was  offered  to  the  trial  justice  by  the  clerk  of  the  attorney, 
but  the  justice  ignored  it  and  asked  an  attorney  present  in  the  court- 
room upon  another  case  to  appear  for  and  represent  the  defendant 
The  attorney  thus  assigned,  having  been  advised  of  the  situation, 
moved  to  dismiss  the  complaint,  which  motion  was  granted,  with 
$5  costs.  Upon  the  hearing  to  c^en  the  default  the  same  facts  ap- 
peared as  to  the  actual  engagement  of  plaintiffs  attorney,  and  the 
court  opened  the  default,  but  imposed  the  payment  of  a  further  sum 
of  $5  as  a  condition  therefor.  This  court  has  held  that  the  actual 
engagement  of  counsel  in  the  trial  of  another  case  furnishes  a  com- 
plete excuse  for  the  adjournment  of  a  case,  and  that  in  such  cases 
the  default  should  be  opened  without  terms.  Mann  v.  Hefter,  128 
N.  Y.  Supp.  663 ;  Silverman  v.  Mark,  14S  N.  Y.  Supp.  259. 

Order  modified,  by  striking  therefrom  the  imposition  of  costs,  and, 
as  modified,  affirmed,  with  $10  costs  to  appellant  to  abide  the  event 
All  concur. 
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HABERLIN  v.  ENGLEHAHDT. 


(Supreme  CJonrt,  App^ate  Term,  Blxst  D^mrtment   Harch  18,  1918.) 

pht8iciai78  and  suboeoita  «»5(1) — ^authokiit  to  puctick— gohhisbionxd 

Ofpiceb. 

Under  PubUc  Health  Law  (Consol.  Laws,  c.  45)  §  161,  forbidding  the 
practice  of  medicine  without  license  and  registratioa,  and  section  173, 
proTldlng  that  the  law  shall  not  affect  commissioned  medical  officers  serv- 
ing In  the  United  States  Army  while  so  commissioned,  and  Act  Cong. 
April  23, 1908,  c.  150,  |  7,  85  Stat  68,  authorizing  the  President  to  isaoe 
commissions  as  first  lieutenant  to  such  graduates  of  reputable  schools  of 
medicine  as  shall  upon  examination  he  found  qualified  to  hold  the  com- 
mission, the  persons  so  commissioned  to  constitute  and  be  known  as  the 
Medical  Reserve  Corps,  and  the  commissions  so  given  shall  confer  on  the 
holders  all  the  rights  of  commissioned  oflftcers  In  medical  corps  of  the 
United  States  Army,  except  promotions,  but  only  when  called  into  active 
duty  and  during  such  duty,  a  physician  commissioned,  but  not  called  Into 
active  duty,  is  not  within  the  saving  proviBl<»i&  of  Public  Health  Law, 
i  173. 

[Eld.  Kote. — E\>r  other  cases,  see  Physicians  and  Surgeons,  Cent.  D^. 
{6;  Dee.  Dig.  «=»5tl).] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth 

EHstrict. 

Action  by  James  H.  Haberlin  against  Paul  W.  Englehardt.  From 
a  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  complaint 
dismissed  on  the  merits. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Henry  J.  Goldsmith  and  Frederick  E.  Goldsmith,  both  of  New  York' 
City,  for  appellant. 
Thomas  J.  Blake,  of  New  York  City,  for  respondent 

DELEHANTY,  J.   This  action  is  to  recover  for  medical  sennces 

rendered  by  plaintiff  to  defendant  The  amended  complaint  alleges 
that  plaintiff,  a  physician,  was  duly  commissioned  as  a  first  lieutenant 
in  the  Medical  Reserve  Corps  of  the  United  States  Army,  appointed 
by  the  President  of  the  United  States  on  March  25,  1915,  pursuant  to 
an  act  of  Congress  of  the  United  States  of  America,  designated  as 
Act  April  23,  1906,  c.  150,  35  Stat.  66,  and  is  still  so  commissioned. 
It  is  admitted  that  he  was  never  registered  to  practice  medicine  in 
this  state,  nor  authorized  to  practice  medicine  under  the  PuUic  Health 
Law  of  the  state.  The  only  question  litigated  was  whether,  under  the 
saving  clause  of  the  PubHc  Health  Law,  plaintiff  by  virtue  of  his 
commission  as  a  first  lieutenant  in  the  Medical  Reserve  Corps  of  the 
United  States  Army  was  entitled  to  practice  medicine  generally  in 
this  state.  That  issue  was  resolved  in  his  favor  by  the  learned  trial 
justice.  » 

The  question  presented  is  a  new  one  so  far  as  I  have  been  advised 
or  been  able  to  discover  from  an  examination  of  the  authorities,  but 
not  a  difficult  one  to  determine  when  the  statutes  pertaining  thereto 
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are  analyzed.    Section  161  of  the  Public  Health  Law  as  far  as 

applicable  provides  that: 

"No  person  sball  practice  medldne.  unless  registered  and  legally  autlioilzed 
prior  to  September  1,  1891,  op  unless  licensed  by  the  regents  and  registered 
under  article  8  of  chapter  661  of  the  Laws  of  1893,  and  acts  amendatory  there- 
to, or  unless  licensed  by  the  regents  and  registered  as  required  by  this  arti- 
cle.  •  • 

Section  173  of  the  same  law  provides: 

'*Ttals  article  sball  not  be  construed  to  affect  commissioned  medical  offioers 
serring  In  the  United  States  Army,  Navy  or  Marine  Hospital  Service,  while 
0O  commissioned." 

By  reference  to  section  7  of  the  act  of  Congress  which  created 
the  Medical  Reserve  Corps  (Act  April  23,  1908,  c  150)  it  will  be  ob- 
served it  is  provided : 

"That  for  the  purpose  of  securing  a  reserre  corps  of  medical  officers  avail- 
flMe  for  military  service,  the  President  of  the  United  States  is  authorized  to 
lasoe  commissions  as  first  lieutenants  therein  to  such  graduates  of  reputable 
schools  of  medicine,  dtUsene  of  the  United  States,  as  shall  tnm  time  to  time, 
upon  examlnatton  to  be  prescribed  by  the  Secretary  of  War,  be  found  physi- 
cally, mentally,  and  morally  qualified  to  hold  such  commissions,  the  persons 
so  commissioned  to  constitute  and  be  known  as  the  Medical  Beserre  Corjw. 
The  commissions  so  given  shall  confer  upon  the  holders  all  the  authority, 
rights,  and  prlrlleges  of  commissioned  officers  of  Uie  like  grade  In  the  Medical 
Corps  of  the  United  States  Army,  except  promotions,  but  only  when  called 
into  active  duty,  as  hereinafter  pioTlded,  and  during  the  period  of  such  active 
duty." 

What  was  the  intent  of  Congress  in  the  enactment  of  that  statute? 
Is  it  not  clearly  apparent  from  a  reading  of  the  context  thereof  that 
the  object  was  the  creation  by  appointment  of  a  body  of  medical  doc- 
tors eligible  for  the  Medical  Corps  of  the  United  States  Army  in  the 
event  of  emergency,  but  who  in  the  meantime,  unless  promoted  to 
the  Medical  Ccnps,  are  to  be  their  own  masters  so  far  as  their  in- 
dividual time  and  labor  are  concerned?  If  this  is  not  so,  then  why 
was  this  language  used  in  the  statute : 

"^e  commissions  so  given  shall  confer  upon  the  holders  all  the  authority, 
rights  and  privileges  commissioned  crfflcers  of  the  like  grade  In  the  Medical 
Corps  of  the  United  States  Army,  except  promotional  Itut  only  when  called 
into  active  duty,  as  hereinafter  provided,  and  Mitring  tfte  period  of  »uch  actitfe 
duty,"  etc  (Italics  mineO 

Giving  to  this  statute  a  liberal  construction,  I  am  of  the  opinion 
that  plaintiff's  duties  as  a  medical  officer  do  not  begin,  unless  promoted 
to  the  Medical  Corps,  until  called  into  active  duty  by  the  government, 
and  that  he  is  not  serving  in  the  United  States  Army  until  so  called 
into  active  duty.  If  correct  in  my  views,  then  clearly  plaintiff  fails 
to  bring  himself  within  the  provisions  of  the  saving  clause  of  the 
Public  Health  Law,  which  calls  for  a  reversal  of  the  judgment  here- 
in, and  a  dismissal  of  the  complaint  on  the  merits. 

Judgment  reversed,  with  $30  costs,  and  complaint  dismissed  upon 
the  merits,  with  api^oprtate  costs  in  the  court  below.  All  concur. 
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ZINDIiEB  T.  INFLB5XIBLE  CO. 


(Snpreme  Ck>art,  Appellate  Term,  First  Department    March  13,  1910.) 

CoHPBomcn  and  SETTLKianT  «s»23(3) — ^PEKPomiAircB— Tendb*— Btiderob. 

Where  plaiDtiff  compromised  a  suit  agaln«t  him  by  defendant,  agreeing 
to  take  back  certain  goods,  and  he  sned,  alleging  the  goods  were  never 
returned,  proof  of  tender  of  a  package  two  years  before  the  compromise 
does  not  show  tender  under  the  compromise. 

[Ed.  Note. — For  other  cases,  see  Compromise  and  Settlenmit,  Coit. 
Dig.  I  94;  Dec.  Dig.  «=>23(3).] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Joseph  Zindler  against  the  Inflexible  Company.  Judg- 
ment for  defendant^  and  plaintiff  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 

DELEHANTY,  JJ. 

Samuel  Mittenthal,  of  New  York  City  (Mortimer  H.  Israel,  of 
Bro(^lyn,  of  counsel),  for  appellant. 

Hartman  &  Levene,  of  New  York  City  (Max  Schleimer,  of  New 
York  City,  of  couasel),  for  respondent. 

PER  CURIAM.  This  is  an  action  in  conversion  to  recover  the 
value  of  certain  merchandise  belonging  to  the  plaintiff  under  the  com- 
promise of  a  litigation  had  between  them.  It  appears  that  in  De- 
cember, 1913,  the  defendant  had  commenced  an  action  against  plain- 
tiff, which  was  compromised  by  plaintiff  paying  to  defendant  $135 
and  agreeing  to  take  back  certain  goods,  the  value  of  which  is  the 
subject-matter  of  this  action.  The  plaintiff  paid  the  amount  agreed 
upon,  but  claims  that  he  never  received  the  goods. 

The  real  issue  involved  in  this  litigation  is  whether  there  has  been 
a  delivery  of  the  goods  in  question,  or  a  tender  thereof  to  the  plain- 
tiff herein.  The  proof  upon  the  part  of  the  plaintiff  is  to  the  effect 
that,  after  repeated  demands  made  for  delivery  by  plaintiff,  his  trial 
counsel  herein,  and  the  attorney  for  the  defendant  in  the  former  lit- 
igation, that  delivery  has  been  refused.  The  testimony  upon  which 
£e  defendant  based  its  case  was  in  the  main  dependent  upon  the 
evidence  of  one  Grau,  who  testified  to  receiving  from  defendant  a 
package  for  delivery  to  plaintiff,  and  that  in  November,  1911,  he 
tendered  the  same  to  a  man  in  plaintiff's  place  of  business,  and  was  told 
by  that  individual  that  plaintiff  did  not  want  it,  and  that  on  a  sub- 
sequent occasion,  about  two  we^  later,  he  again  tendered  this  pack- 
age to  the  plaintiff,  but  it  was  again  refused,  and  he  then  took  it  back 
to  the  defendant. 

In  view  of  the  fact  that  this  tender  was  made  long  prkn*  to  the 
compromise  agreement  referred  to,  it  is  plainly  apparent  that  the 
goods  then  tendered  were  not  the  goods  which  are  the  subject  of  this 
litigation.    It  is  difficult  to  tmderstand,  in  view  of  the  testimony  as 
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it  stood  at  the  close  of  the  case,  how  the  court  could  reach  the  judg- 
ment it  did,  which  we  think  is  clearly  against  the  weight  of  evidence. 

Judgment  should  be  reversed,  and  a  new  trial  Cffdered,  with  $30 
costs  to  appellant  to  abide  the  event 


CONRON  BHOS.  CO.  T.  GUNTHEB  ft  UEBELB,  Inc. 
(Sapreme  Court,  Appellate  Term,  First  D^rtment    March  13,  1916.) 

Sales  <3=3359(1}— Actions— EviDiKca—STmraoiBNOT. 

Brldeoce  held  to  show  tbat  defendants  bad  dlowsed  ot  all  Interest  in 
a  hotel  some  months  b^ore  plaintiff  sold  and  delivered  goods  tbere,  and 
bence  were  not  liaUe  for  the  purchase  price  of  the  same. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent.  Dig.  H  1057;  Dec. 
Dig.  *»359{1).] 

Appeal  frcwn  Municipal  Court,  Borou^  of  the  Bronx,  Second  Dis- 
trict 

Acticm  by  the  Conron  Bros.  Ccunpany  against  Gunther  &  Uebele,  In- 
corporated. Frixn  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Charles  Weishaupt,  of  New  York  City,  for  appellant 
Harry  I.  Stein,  of  New  York  City  (B.  Benjamin  Schiff,  of  New 
York  City,  of  counsel),  for  respondent 

PER  CURIAM.  The  action  is  for  goods  sold  and  delivered  to  de- 
fendant on  the  10th  day  of  August,  1915.  At  the  end  of  plaintiff's 
case,  the  motion  to  dismiss  upon  the  ground  that  there  was  no  proof 
that  the  goods  in  question  were  ordered  by  defendant,  or  that  it  had 
any  .connection  with  the  Elkstone  Park  Hotel,  where  delivery  thereof 
had  be«i  made,  should  have  been  granted.  The  proof  submitted  by 
defendant  conclusively  established  that  at  or  prior  to  the  time  of  the 
sale  in  question  it  had  no  interest  in  the  hotel  named,  which  was  run 
and  managed  by  the  Bay  Shore  Resort,  Incorporated.  The  original 
lessees  of  the  hotel  were  Gunther  &  Uebele,  copartners,  who  conducted 
a  cafe  in  Brooklyn  under  the  name  of  Gunther  &  Uebele,  Incorporated. 
On  July  12,  1915,  the  copartnership  sold  out  their  interest  in  the  hotel 
to  the  Bay  Shore  Resort,  Incorporated,  in  which  they  had  absolutdy 
no  interest. 

Judgment  should  be  reversed,  and  a  new  trial  granted,  with  $30  costs 
to  the  appellant  to  abide  the  event 
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(Supreme  Gonrt,  Appellate  Term,  First  Department   March  13,  1916.) 

1.  Evidence  4=»417<6) — Paeol  Bviobnck  AFiEcnNo  Wbitino — AuBionrrr. 

In  snlt  on  an  agreement  for  tbe  purchase  and  sale  of  a  bakery  providing 
that  the  landlord  agree  to  B(»De11iing,  the  nature  of  which  was  not  ex- 
plained therein,  parol  evidence  was  admissible  as  to  what  was  intended 
by  the  parties. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Gent  Dig.  ||  1878,  1887; 

Dec.  Dig.  ^=»417(6).] 

2.  Sai^  4c»391(1) — CoNTBACTs — ^AcTion  roB  Bsuca — Pbehatubb  Ohabac- 

TCS. 

Where  parties  contracted  to  tray  a  bakery  if  the  seller's  landlord  ex- 
tended the  lease  for  three  years,  the  agreement  providing  that  the  bllt 
of  sale  should  be  given  October  22.  1915,  but  the  seller,  before  that  date, 
failed  to  induce  the  landlord  to  agree  to  a  three-year  extension,  Inform- 
ing the  plalntUCs  thereof  and  refusing  to  talie  them  to  the  landlord  as 
agreed,  such  parties  could  sue  to  recover  their  deposit  of  $100  oa  ac- 
count, since  an  action  for  breach  of  contract  lies  at  once  upon  a.  iwsitive 
refusal  to  perform,  although  the  time  specified  for  performance  has  not 
arrived. 

[£d.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  i{  1110,  1115,  1117, 
1118,  1121;  Dec  Dig.  «=»391(1).] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict 

Action  by  Isaac  Blankoff  and  another  against  Sam  I^hrman.  From 
a  judgment  for  defendant  upon  dismissal  of  the  complaint,  plaintiffs 
appeal.    Reversed,  and  new  trial  granted. 


Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 


Isidor  Block,  of  New  York  City,  for  appellants. 
Isidor  H.  Taylor,  of  New  York  City  (Emanuel  Goodman,  of  New 
York  City,  on  the  brief),  for  respondent 

PER  CURIAM.  [1]  The  agreement  in  suit,  though  crudely  word- 
ed, is  still  susceptible  of  disclosing  the  intent  of  the  parties  named 
therein.  It  is  plainly  apparent  that  the  paper  writing  was  to  cover  the 
purchase  and  sale  of  defendant's  bakery  for  $1,500,  provided  the  land- 
lord agreed  to  scmiething  the  nature  of  which  is  unexplained  therein. 
The  learned  court  rightly  admitted  par<^  evidence  as  to  what  was  in- 
tended in  that  connection,  and  it  shows  that  the  purchase  was  condi- 
tional up>on  the  landlord  agreeing  to  extend  for  Ihree  years  the  lease 
under  which  defendant  occupied  the  property.  The  proof  shows  that 
defendant  was  to  take  plaintiffs  to  the  landlord  for  that  purpose ;  that 
on  the  Monday  following  the  making  of  the  agreement,  defendant  took 
plaintiffs  to  &e  agent  of  the  property,  who  told  them  that  he  could 
not  give  the  extensiCHi  sought,  but  that  it  would  have  to  be  obtained 
directly  from  the  landlord;  that  it  was  agreed  to  go  to  the  landlord 
the  following  day,  and  when  the  parties  hereto  met  for  that  purpose 
defendant  showed  plaintiffs  a  letter  from  the  landlord  that  an  exten- 
sion of  the  lease  for  one  year  was  all  that  would  be  given,  and  there- 
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upon  they  saw  the  agent  and  he  informed  them  to  the  same  effect. 
Plaintiff  Blankoff  testified  that  he  thereupon  asked  the  defendant  to 
go  with  him  to  the  landlord,  and  he  refused  so  to  do;  that  plaintiffs 
did  not  know  who  the  landlord  was,  and  that  defendant  did  not  ap- 
prise them  thereof.  The  agreement  further  provides,  "The  Wll  of  sale 
shall  be  taken  place  on  Friday,  October  22«  1915/'  and  also  acknowl- 
edged the  receipt  of  $100  on  account  It  is  to  recover  this  deposit, 
duly  demanded,  that  action  was  instituted  on  October  21,  1915. 

[2]  At  the  end  of  the  trial,  the  learned  court  dismissed  the  com- 
plaint upon  the  ground  that  the  action  was  prematurely  brought;  in 
other  words,  that  defendant  had  until  October  22,  1915,  the  date  of 
closing,  to  obtain  the  landlord's  consent  to  the  three  years'  extension. 
That  would  be  so,  were  it  not  for  what  had  taken  place  between  tiie 
parties  prior  thereto.  When  defendant  said  that  he  had  a  letter  from 
the  landlOTd  in  which  he  refused  to  give  the  extension  desired,  and 
that  there  was  no  use  in  going  in  person  to  the  landlord,  and  refused 
to  go  for  the  purpose  named,  plaintiffs  were  justified  in  demanding  a 
return  of  the  deposit,  and  not  obligated  to  wait  until  October  22d  had 
passed  before  instituting  their  action  to  recover  on  defendant's  refusal 
to  pay.  The  law  is  so  well  settled  as  not  to  require  citation  that  an 
action  for  breach  of  contract  will  lie  at  once  upon  a  positive  refusal 
to  perform,  although  the  time  specified  for  performance  has  not  ar- 
rived. 

The  judgment  in  our  opinion  should  be  reversed,  and  a  new  trial 
granted,  with  $15  costs  to  appellant  to  abide  event. 


BAHSOTTI  7.  PEIRANa 

<MunIclpal  Court  of  City  of  New  Tork,  Borougb  of  Uanhattan,  Itrst  District 

March  13,  19ie.) 

1.  CouBra  «=»188(6) — Jueisdiction  of  Municipal  Codbt — WEOSomL 

TACHMBNT. 

An  action  for  wrongfxd  attachment,  brought  on  the  ground  that  tl» 
attachment,  while  rightful  at  its  Inception,  became  wrougfat  vbea  it 
developed  on  the  trial  that  plaiutifF  had  no  cause  of  action  on  whldi  an 
attachment  could  be  based,  was  not  an  action  for  an  Injury  to  property, 
bat  one  in  effect  for  malldona  prosecution,  of  which,  under  Uunidpol 
Court  Code  19!US  (Laws  c.  279)  <  6»  anbd.  1,  the  Municipal  Court  bad 
no  Jurisdiction. 

[Ed.  Note.— For  othez'  cases,  see  Courts,  Cent.  Dig.  |  458;  Pec.  Die 
^188(6).] 

2.  CouBTB  ^=»18ft(7)— Municipal  Cotmr— Ambhdmint— New  Oaubb  or  Ac- 

tion— Statutb. 

In  such  case,  plalntUT  will  be  allowed  to  amend  his  comi^int,  so  ttiat 
bis  action  might  sound  as  one  upon  the  surety's  undertaking  in  tlie  at- 
tachment proceeding,  and  be  permitted  to  bring  in  the  surety  company  as 
a  party  defendant,  under  Municipal  Court  Code,  |  93,  sot)d.  2,  pro- 
viding that  at  any  stage  of  the  cause  the  court  must  allow  an  amend- 
ment of  any  pleading,  if  substantial  justice  wiU  be  promoted  thereby. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  {  458;  Dec.  Dig- 
»=*189(7).]  
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8.  CouBTB  «5»180Cl^HuinoiPAL  OouBis-^oimfa  Additional  Pabtibb — 
Btatotb. 

In  snch  case  the  Jolxdi^  of  tlie  snretj  company  u  a  party  defendant, 
wbile  it  might  be  done  under  New  Tork  Olty  Municipal  Court  Code,  | 
27,  snbd.  2r  should  be  done  as  provided  by  Code  Ctv.  Proa  |  41^,  and  a 
supplemental  summons  must  be  issued,  directed  to  him,  requiring  him  to 
answer  the  ulglnal  or  the  amended  complaint. 

[Ed.  Note.— For  other  cases,  see  Courts^  Gent.  |  468;  Dec  Dig. 
«=»189(1).] 

Action  by  Charles  Barsotti  against  Louis  Peirano.  Motion  to  amend 
granted. 

Guide  J.  Giudici,  of  New  York  City,  for  plaintiff. 
Edward  W.  Norris,  of  New  York  City,  for  defendant 

SNITKIN,  J.  The  facts  as  stated  in  open  court  are  as  follows: 
On  the  19th  of  March,  1914,  the  defendant  herein  commenced  an 
action  in  the  Supreme  Court  against  this  plaintiff  as  defendant  in  that 
action,  and  on  that  day  obtained  an  attachment  against  the  property 
of  the  defendant,  which  consisted  of  an  Italian  daily  newspaper,  known 
as  II  Progresso,  then  situated  at  No.  42  Duane  street,  in  the  borough 
of  Manhattan,  city  of  New  York.  The  sheriff  of  the  county  of  New 
York  duly  attached  the  newspaper,  putting  in  charge  his  deputies,  and 
also  attaching  the  bank  account  of  this  plaintiff.  Thereafter  this 
plaintiff,  the  defendant  in  the  Supreme  Court  action,  gave  a  bond  to 
release  the  attachment,  and  thereupon  paid  the  sheriff  the  sum  of 
$166  as  poundage  in  order  to  obtain  the  release  of  his  levy.  The  at- 
tachment in  the  Supreme  Court  action  was  granted  because  of  the  de- 
fendant's (Barsotti's)  nonresidence  in  this  state.  It  is  conceded  that 
tiie  defendant  was  a  nonresident,  so  ^at  the  attadiment  was  properly 
issued  pursuant  to  section  636,  subd.  2,  of  the  Code  of  Civil  Procedure. 
In  June,  1915,  the  action  in  the  Supreme  Court  came  on  for  trial  be- 
fore a  justice  of  the  Supreme  Court  and  a  jury,  and  a  verdict  was  re- 
turned by  the  jury  for  the  defendant  on  the  merits.  Jut^ment  was 
entered  thereon,  and  on  an  a|^>eal  to  the  Appellate  Division  the  judg- 
ment was  afiirmed. 

[1]  The  plaintiff  now  brings  an  action  in  this  court  a^inst  the 
defendant  to  recover  damages  in  the  sum  of  $1,000  for  the  wrongftil 
attachment  issued  against  this  plaintiff's  property,  the  defendant  in 
the  former  action,  and  he  is  the  only  person  made  a  party  defendant 
herein.  The  Surety  Company,  which  gave  the  statutory  bond  pur- 
suant to  section  640  of  the  Code,  is  not  joined.  It  is  the  contention 
of  the  plaintiff  that  as  a  matter  of  law  a  right  of  action  exists  in  his 
favor  for  damages  growing  out  of  the  said  wrongful  attachment 
against  this  defendant  as  principal,  and  the  i^ntiff  in  this  action  con- 
tends that  his  recovery  is  not  limited  to  tht  amount  specified  in  the 
undertaking,  and  that  he  is  entitled  to  actual  damages.  He  concedes 
that  the  writ  of  attachment  was  properly  issued,  that  the  court  issuing 
the  writ  had  jurisdiction,  that  the  sheriff  making  the  levy  was  entitled 
to  proceed  to  execute  the  writ,  and  that  no  motion  was  made  to  va- 
cate the  said  writ;  but  he  claims  that  the  ultimate  determination  of 
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the  action  proved  that  the  plaintiff  had  no  claim,  and  that  the  attadi- 
ment,  although  rightful  in  its  inception,  became  wrongful,  and  that  it 
developed  on  the  trial  that  the  plaintiff  had  no  cause  of  action  upw 
which  an  attachment  could  be  based  for  any  purpose. 

I  am  inclined  to  hold  that  this  action  is  one  over  which  this  court 
has  no  jurisdiction.  Section  6,  subd.  1,  of  the  New  York  City  Munici- 
pal Court  Code  of  1915  readis: 

"Sec.  6.  Jwriadiction.  The  Municipal  Court  of  tbe  City  of  New  Torb  shall 
have  JurlsdlctloD:  1.  Of  tbe  followiag  actions  when  the  amount  eUtlmed  In 
the  summons  does  not  exceed  one  thousand  dollars,  exdu^ve  of  interest  and 
costs:  *  *  *  An  action  to  recova  damages,  *  •  *  for  a  personal  la- 
jury  or  an  Injury  to  property,  exc^  actions  to  recover  damages  for  *  *  * 
malicious  prosecution.   •   •   • " 

The  plaintiff  contends  that  the  facts  as  alleged  by  him  spell  out  a 
cause  of  action  which  may  be  properly  classed  as  an  injury  to  prop- 
erty. With  this  contention  I  am  constrained  to  disagree.  In  the  case 
of  Mark  v.  Hyatt,  135  N.  Y.  at  page  310,  31  N.  E.  at  page  1100  (18 
L.  R.  A.  275),  the  court  says : 

"We  have  held  that  doctrine  quite  firmly  and  clearly  In  eases  of  injunctions, 
declaring  In  substance  that,  although  the  restraining  order  ought  not  to 
have  been  granted  and  was  set  aside  for  tbat  reason,  yet  the  damages  Incnr 
red,  where  the  iKroceedlugs  have  been  regular,  cannot  be  recover^  in  tbe 
absence  of  an  undertakli^,  except  upon  the  basis  of  a  malicious  prowentlon. 
Lawton  V.  Green,  64  N.  Y.  326;  Palmer  v.  Foley,  71  N.  Y.  106." 

In  Palmer  v.  Foley,  71  N.  Y.  108,  the  court,  through  Mr.  Justice 
Folger,  sa^: 

"It  seems  that  without  some  security  given  before  the  granting  of  an  In- 
junction order,  or  without  some  order  of  the  court  or  a  judge  requiriog  wme 
act  on  the  part  of  the  plaintiff  whidi  is  equivalent  to  the  giving  of  security- 
such  as  a  deposit  of  mtmey  In  court — the  defendant  has  no  remedy  for  an/ 
damages  which  he  may  sustain  from  the  issuing  of  the  Injunction,  unless  the 
conduct  of  the  plaintiff  has  been  such  as  to  give  ground  for  an  action  for 
malicious  or  vexatious  prosecution.  •  •  *  This  is  upon  the  rule  that  any 
one  may  proceed  to  enforce  a  legal  right  in  a  civil  action,  and  that,  thoojlt 
ha  did  it  malldondy,  he  is  not  liaUe  therefor.  If  there  be  pn^ble  cause 
ground  for  it  (Warner  v.  Matthews,  6  Mod.  73) ;  for  in  a  <dvU  action  the  de- 
fendant has  his  costs.  •  *  *  Where  process  sued  out  by  a  party  Is 
afterwards  set  aside  for  error,  tbe  party  is  not  liable  in  an  action  for  dam- 
ages ;  where  It  has  been  set  aride  for  Irregularity,  or  bad  faith  In  obtaining 
it,  he  may  be.  WUUams  v.  Smith,  14  Com.  Bench  (N.  8.)  596,  108  Eng.  Com. 
L.  R.  594.  See  also  Miller  v.  Adnmii.  52  N.  Y.  400;  Carl  v.  Ayers.  53  H,  X. 
14 ;  Marks  T.  Townsend,  97  N.  Y.  698."  . 

In  Willard  v.  Holmes,  Booth  &  Haydens,  142  N.  Y.  495,  37  N.  E. 
480,  the  court,  through  Mr.  Justice  Gray,  says: 

"But  I  am  prepared  to  assume  that  there  may  be  satisfactory  authority  for 
holding  that  where  a  party  lias  been  subjected  to  some  special  or  added 
grievance,  as  by  an  interference  with  his  person,  or  property,  in  a  civil  action 
brought  without  probable  cause,  he  may  maintain  a  subsieguent  actlou  to 
recover  any  legal  damage,  which  he  areni,  and  is  able  to  show,  to  have  been 
occasioned  to  him.  Bump  v.  Betts,  19  Wend.  421;  Whipple  v.  Fuller,  11 
Conn.  682  [20  Am.  Dec.  830] ;  Potts  v.  Imlay.  4  N.  J.  Law.  330  [7  Am.  Dec 
608];  Mayer  v.  Walter,  64  Pa.  283;  and  Cooley  on  aborts,  page  187.  3^  ac- 
tion generally  Is  not  to  be  viewed  with  any  favor;  for,  In  theory  of  law,  tbe 
costs  awarded  by_the  statute  to  the  successful  defendant  are  an  adequate 
ooiqieiisatloa  to  blm  for  all  damages.'^  
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In  Lawton  v.  Green,  64  N.  Y.  331,  the  court  says: 

"TtxG  security  required  is  provided  few  by  statute  [for  obtaining  prorlMonal 
remedy],  the  court  or  judge  fixes  tbe  amount*  and  tbe  undertaking  may  be 
executed  by  the  party  alone  or  with  sureties,  and  In  either  case  the  measure 
of  liability  is  the  amount  specified,  and  t)eyond  that  amount  the  court  has 
no  power  to  award  damages.  An  action  will  lie  against  a  plaintiff  for  all 
damages  sustained,  but  It  must  be  In  the  nature  of,  and  have  the  elements 
of,  an  action  for  malicious  prosecution." 

It  follows  necessarily  that  upon  the  theory  which  plaintiff  adopted, 
and  on  which  his  claim  for  damages  rests,  the  action  is  one  for  a 
wrongful  suing  out  of  an  attachment,  and  is  therefore  in  effect  one 
for  malicious  prosecution,  over  which  this  court  has  no  jurisdiction. 

[2]  Parenthetically  it  may  be  stated  that  plaintiff's  remedy  in  this 
court  is  one  on  the  undertaking.  The  plaintiff  has  requested  that,  in 
view  of  the  expression  of  the  opinion  by  the  court,  he  be  allowed  to 
amend  his  complaint,  so  that  his  acti(m  may  sound  as  one  on  the  under- 
taking, and  that  he  be  permitted  to  bring  in  the  Surety  Company,  as 
party  defendant  Under  the  former  provisions  (Municipal  Court  Act) 
relating  to  the  amendment  of  pleadings,  the  courts  have  held  that  it 
is  the  mandatory  duty  of  the  court  to  allow  a  pleading  to  be  amended, 
even  though  the  amendment  changes  the  entire  cause  of  action.  Univ. 
Cutter  Co.  v.  Emden,  107  N.  Y.  Supp.  669.;  Shirtcliffe  v.  Wall,  68 
App.  Div.  375,  74  N.  Y.  Supp.  189.  This  seems  to  have  been  con- 
tinued in  the  present  New  York  City  Municipal  Court  Code,  Sec- 
tion 93  of  the  Municipal  Court  Code,  subd.  2,  reads : 

"At  any  stage  of  the  cause  the  court  must  allow  amendment  of  any 
*  *  *  pleading  *  *  *  if  substantial  justice  will  be  promoted  thereby ; 
and  as  a  conditim  thereof  may  impose  such  terms  as  may  be  just'* 

I  am  therefore  inclined  to  grant  the  amendment.  The  defendant  has 
raised  the  question  of  a  set-off  to  the  plaintiff*s  cause  of  action  (as- 
suming that  the  complaint  may  be  amended),  which  consists  of  the 
costs  awarded  to  the  present  plaintiff  in  the  Supreme  Court  action. 
That  he  may  plead  the  costs  as  a  set-off  in  the  present  action  there 
can  be  little  question,  but  this  is  tmnecessary  to  be  determined  in  the 
present  application. 

[3]  As  to  the  joining  of  the  Surety  Company  as  a  party  defendant, 
this  may  be  done  under  section  27,  subd.  2,  of  the  New  York  City  Mu- 
nicipal Court  Code,  but  it  should  be  done  in  the  manner  provided  by 
Code  of  Civil  Procedure,  §  453.  The  motion  to  amend  is  there- 
fore granted  upon  the  payment  of  $5  costs — the  plaintiff  to  file  his 
amended  complaint  with  the  clerk  of  this  court  on  or  before  the  20th 
of  March,  1916,  and  serve  a  copy  of  the  same  on  or  before  said  date 
on  the  defendant's  attorney;  the  defendant  to  serve  his  amended  an- 
swer thereto  on  or  before  the  27th  of  March,  1916;  and  after  join- 
der of  the  issue  the  same  may  be  brought  for  trial  pursuant  to  secticm 
95  of  the  New  York  City  Municipal  Court  Code. 
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Tn  m  TEXTOB'S  ESTATB. 


(Surrogate's  Court,  New  York  Oonnty.  March  14,  1916.) 

RxBcuToBs  AND  ADUiNiaTBATOBs  e=:>495(2)— GoMutssiona— CoionasiOTTB  AS 

TBUSTEEa. 

Where  testatrix,  after  directing  pas-meot  of  her  debts,  gave  a  legacy  of 
$2,000,  and  then  directed  that  the  residue  of  her  estate  be  divided  by  her 
executors  in  three  parts,  to  be  held  in  trust  by  them  for  life  tenants,  the 
executors'  duties,  as  such  and  as  trustees,  were  separate  and  distinct,  and 
they  were  entitled  to  commissions  as  trustees,  as  well  as  executors. 

[Ed.  Note.— For  other  cases,  see  Kxecntors  and  Administrators,  Cent. 
Dig.  {  2089;  De&  Dig.  «=>495(2).] 

In  the  matter  of  the  estate  of  Anna  L.  Textor,  deceased.  From  an 
order  of  the  transfer  tax  appraiser  fixing  tax,  the  executors  appeal. 
Order  fixing  tax  reversed,  and  appraiser's  report  remitted  for  cor- 
rection. 

Curtis,  Mallet-Prevost  &  Colt,  of  New  York  City  (Carroll  H.  Brews- 
ter, of  New  York  City,  of  counsel),  for  executor  and  trustee  and  per- 
sons interested. 

Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton  and 
Alexander  Otis,  both  of  New  York  City,  on  the  brief,  and  of  counsel), 
for  state  comptroller. 

FOWLER,  S.  The  executors  of  decedent's  estate  contend  that  the 
transfer  tax  appraiser  erred  in  refusing  to  deduct  trustees'  commis- 
sions in  addition  to  executors'  commissions  from  the  assets  of  the 
estate,  and  they  have  taken  this  appeal  from  the  order  entered  upon 
his  report. 

The  testatrix,  after  directing  payment  of  her  debts,  gave  a  legacy 
of  $2,000  to  a  legatee  mentioned  in  the  second  paragraph  of  hei'  will. 
She  ^en  direct^  that  all  the  rest  and  residue  of  her  estate  be  di- 
vided by  her  executors  into  three  parts,  and  that  these  be  held  in 
trust  for  the  benefit  of  certain  life  tenants.  It  is  obvious  that  the  tes- 
tatrix intended  that  her  executors  should  take  charge  of  her  entire 
estate,  pay  the  debts  and  administration  expenses,  as  well  as  the 
general  legacies,  and  then  divide  the  residue  into  three  parts,  and  pay 
these  parts  to  themselves  as  trustees.  Their  duties  as  execut(»-s  and 
trustees  being  separate  and  distinct,  they  are  entitled  to  commissions 
as  trustees  as  wdl  as  executors.  Laytin  v.  Davidson,  95  N.  Y.  263; 
Olcott  V.  Baldwin,  190  N.  Y.  99.  82  N.  E.  748. 

The  order  fixing  tax  will  be  reversed,  and  the  appraiser's  report 
remitted  to  him  for  correction  as  indicated. 
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HABFORD  NAT.  BANK  OF  BEL  AIB  T.  GABDNBB. 
(Supreme  Court,  Trial  and  Special  Term,  Otsego  Ooanty.  ManA  20,  lftl6.) 

1.  Appeax.  ard  Bibob  «s3930{]>— YxRDior— Cortbovskisd  FAOia— Fbisuvf- 

TZON. 

On  appeal  from  a  verdict  In  ftivor  of  d^endant,  It  mnst  be  assumed 
tbat  the  ivry  found  all  ocmtroverted  questlcHia  in  defendant's  favor,  and 
the  focts  as  pzoved  must  tberefore  be  considered  in  the  l^t  most  nn- 
&Torable  to  the  jdalntUt, 

[Ed.  Note.— For  other  caaes,  see  Appeal  and  Brror,  Cent  Dig.  |i  8755, 
8756,  8768;  Dec.  Dlff.  ^980(1).] 

2.  Bnxa  and  Notes  4=:»837(1) — Inubmitt — "Notice"  to  Holdkb. 

tinder  Negotiate  Instruments  Law  (Censed  Laws,  c  88)  }  06,  provid- 
ing that,  in  order  to  constitute  "notice"  of  an  infirmity  in  the  instrument, 
the  person  to  whom  it  is  negotiated  mnst  have  had  actual  knowle^e,  or 
knowledge  of  mtb  facta  that  his  action  in  taking  the  Instrament  amount* 
ed  to  bad  faith,  something  more  than  suspicion  Is  necessaiir  to  invalidate 
the  title  of  a  holder  In  dne  course. 

[Bd.  Note.— For  other  cases,  see  Bills  and  Notes,  Dec  Dig.  «bb887(1). 

Iior  othec  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Notice.] 

8.  Bius  Ann  Nona  «=3>{S25— iNnsmrT— Norns  or  Hounrn— Bvidxnob. 

In  an  actl<Hi  by  plaintiff  bank  as  indorsee  of  a  note  procured  by  the 
payee  company  throng  a  fraudulent  sale  of  Its  worthless  stock  to  de- 
fendant, where  plaintiff's  president  was  offlcially  connected  with  the  com- 
pany and  familiar  with  Its  general  methods  of  selling  stock,  evidence  held 
sufficient  to  sui^^ort  tbe  finding  of  the  jury  that  such  president,  acting  for 
the  bank,  bad  sufficient  knowledge  of  the  Infirmity  to  render  his  action  In 
taking  tbe  note  bad  faith,  constituting  notice  of  an  Infirmity  in  the  In- 
strument, as  provided  by  Negotiable  Instruments  Law,  }  95. 

[Ed.  Note.— For  other  cases,  see  BIHb  and  Notea,  Oent.  ZHg.  M  iS3&- 
1839;  Dec  Dig.  «s>525.] 

4.  Btzdknck  «=>590— WEioHT—lNTEKEamED  Witness. 

Q?he  testimony  of  plaintiff's  president  on  such  trial  could  properly  have 
been  disregarded  by  the  Jury  as  that  of  an  Interested  witness. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent.  lAg.  {  2439;  Dec.  Dig. 
^»580.] 

Action  by  the  Harford  National  Bank  of  Bel  Air  against  Squire 
B.  Gardner.  On  motion  lot  a  new  trial  and  to  set  aside  a  verdict 
for  defendant  Motion  for  new  trial  denied. 

Gibbs,  Holmes,  Waterman  &  Holmes  and  Alva  Seybolt,  all  of  One- 
ontA,  for  plaintiff. 
A.  h,  Kellogg,  of  Oneonta,  ior  defendant 

DAVIS,  J.  This  is  an  action  to  recover  on  a  promissory  note  in 
the  hands  of  the  plaintiff,  who  claims  to  be  a  holder  in  due  course. 
The  defense  was  fraud  and  deceit  in  the  inception  of  the  note,  which 
constituted  an  infirmity  in  the  instrument  widi  notice  to  the  plaintiff. 
The  verdict  of  the  jury  was  ior  the  defendant. 

About  March,  1911,  the  Proctor  Slate  Corporation  purchased  of 
the  Proctor  Slate  Company,  a  corporation  operating  in  slate  quarries 
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in  CartUff,  Md.,  its  property,  which  consisted  at  the  time  of  "about 
67  acres  of  land,  a  $150,000  mortgage,  and  a  lot  of  talk."  The  pur- 
chase price  was  $10,000  in  cash,  a  mortgage  to  the  seller  for  $290,000, 
and  $100,000  in  the  capital  stock  of  the  new  corporation.  This  latter 
figure  may  be  $200,000,  for  the  president  of  the  company  which  sold 
the  property  could  not  remember,  when  called  as  a  witness,  minor  de- 
tails of  that  nature. 

The  Proctor  Slate  Corporation  was  organized  to  purchase  this  prop- 
erty  and  to  sell  its  own  stock  according  to  the  most  modern  methods 
of  finance.  It  was  capitelized  at  $2,500,000.  It  had  a  "fiscal  agent." 
The  first  one  was  a  man  by  the  name  of  Feist,  who  operated  under 
some  corporate  name.  It  was  Feist's  business  to  sell  the  stock  of  the 
Proctor  Slate  Corporation,  and  when  unfortunately  he  went  to  prison 
in  November,  1911  (on  a  charge  not  connected  with  the  stock  manipu- 
lation), he  was  succeeded  as  "fiscal  agent"  by  Charles  A.  Hutton  & 
Co.,  Incorporated.  A  representative  of  the  Hutton  Company  sold 
stock  to  the  defendant  by  means  of  representations  found  by  the  jury 
to  be  false  and  fraudulent.  The  defendant  gave  a  note  to  Charles  A. 
Hutton  &  Co.,  Incorporated,  for  $1,000  for  this  stodc,  whidi  the  jury 
found,  with  apparent  good  reason,  was  a  part  of  a  swindling  transac- 
tion. The  payee  indorsed  the  note  to  the  Proctor  Slate  Company,  and 
the  latter  transferred  it  before  maturity  to  the  plaintiff,  who  claims 
to  be  a  holder  in  due  course,  and  has  brou£^t  this  action  to  recover 
thereon. 

There  is  but  one  question  presented  for  determination  here,  and  that 
is  whether  plaintiff  took  this  note  "in  good  faith  and  for  value,"  and 
with  "no  notice  of  any  infirmi^  in  the  instrument  or  defect  in  the  title 
of  the  perscm  negotiating  it"  Section  91,  Negotiable  Instruments  Law. 

[1]  We  must  assume  that  the  jury  found  all  controverted  questions 
in  favor  of  the  defendant,  and  therefore  the  facts  as  proved  must  be 
considered  in  the  light  most  unfavorable  to  the  plaintiff.  There  is 
no  direct  proof  of  notice  to  the  plaintiff  of  the  fraudulent  transac- 
tions engaged  in  in  obtaining  this  note  from  the  defendant.  There- 
fore notice  to  tiie  plaintiff  and  proof  as  to  its  bad  faith  must  be  proved 
by  circumstances. 

Williams,  the  president  of  the  plaintiff  bank,  was  also  president  of 
the  Proctor  Slate  Company  at  the  time  its  property  was  sold  to  the 
Proctor  Slate  Corporation.  He  lived  only  18  miles  from  the  quarry, 
and  knew  of  the  organization  of  the  Proctor  Slate  Corporation,  and 
how  it  was  financed.  He  was  the  trustee  of  the  mortgage  given  by 
the  Proctor  Slate  Corporaticm  as  a  part  of  the  purchase  price  of  the 
pr(^erty.  He  was  counsel  for  Howard  Proctor,  one  of  the  parties 
who  engaged  in  making  the  false  representations  to  the  defendant,  and 
also  counsel  for  the  Proctor  Slate  Company. 

The  note  was  dated  November  7,  1912,  due  four  months  after  date. 
The  maker  was  a  man  of  no  known  financial  responsibility,  living  in 
a  small  city  in  the  state  of  New  York  500  miles  from  the  plaintiff's 
bank  at  Bel  Air,  Md.  Williams  knew  that  the  Hutton  Company  was 
the  fiscal  agent  of  the  ProctiK*  Slate  Corporati(»i,  and  knew  that  it 
had  no  other  business  connection  with  it,  or  source  of  getting  money 
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for  it,  except  by  the  sale  of  stock.  He  knew,  too,  that  the  defendant 
had  been  down  and  looked  over  the  property.  On  November  26,  1912, 
less  than  three  weeks  after  the  note  was  ^ven,  Williams  stated  that  in 
September  and  for  some  time  previous  me  Proctor  Slate  Corporation 
"was  down  and  out,  and  broke,  and  behind  in  its  payments  on  the  pur- 
chase-money mortgage,  and  behind  in  its  interest,  and  Hutton  went 
out  and  sold  stock  for  the  company,  and  raised  some  mcmey  for  them, 
and  the  proceeds  were  applied  to  the  payment  of  debts  of  the  ccwn- 
pany."  On  December  30,  1912,  Williafns,  as  trustee  of  the  mortgage, 
discussed  with  Proctor  and  Hutton  the  financial  condition  of  the  Proc- 
tor Slate  Corporation,  and  on  January  2,  1913,  Williams  was  appointed 
receiver  of  that  company.  On  January  7th  following  he  discounted 
the  note  in  suit  at  his  bank.  Letters  written  by  the  defendant  to  Hut- 
tcm  and  the  Proctor  Slate  Corporation  appeared  on  the  trial  in  the 
bands  of  the  plaintiff. 

[2]  Something  more  than  suspicion  is  necessary  to  invalidate  the 
title  of  a  holder  in  due  course.  Oliner  v.  Goldenbeig,  168  App.  Div. 
874,  154  N.  Y.  Supp.  612 ;  American  Exchange  National  Bank  v.  New 
York  Belting,  etc..  Company,  148  N.  Y.  698,  43  N.  E.  168;  Cole  v. 
Harrison,  167  App.  Div.  336>  153  N.  Y.  Supp.  200.  But  by  tiie  stat- 
ute (Negotiable  Instruments  Law,  §  95),  to  constitute  notice  of  an 
infirmity  in  the  instrument  or  defect  in  tiie  title  negotiating  the  same, 
the  person  to  whom  it  is  negotiated  must  have  had  actual  knowled^ 
of  the  infirmity  or  defect,  or  knowledge  of  such  facts  that  his  action 
in  taking  the  instrument  amounted  to  bad  faith. 

[3]  Did  Williams,  the  president  of  the  plaintiff,  have  sufficient 
knowledge,  as  shown  by  the  facts  above  stated,  so  that  his  action  in 
taking  the  note  amounted  to  bad  faith?  He  must  have  known  that 
this  note,  coming  frcnn  the  Hutton  Company,  was  given  for  stock. 
They  dealt  in  ncdiing  else.  He  must  have  taiown,  what  is  a  matter 
of  no  serious  dispute,  that  the  Proctor  Slate  Corporation  was  a  mere 
swindling  concern.  He  knew  at  the  very  time  that  the  note  bears  date 
that  the  Proctor  Slate  Corporation  was  financially  insolvent  and  on 
its  way  to  the  receivership,  which  followed  in  less  than  two  months, 
and  he  took  for  the  bank  the  note  of  this  stranger  five  days  after  he 
was  appointed  receiver.  He  had  knowledge  of  all  the  main  facts  con- 
cerning the  transactions  of  the  Proctor  Slate  Corporation,  except, 
perhaps,  the  particular  representations  made  in  obtaining  this  note. 
It  is  unbelievable  that  any  honest  representations  could  have  been 
made  which  would  have  induced  a  responsible  man  to  give  his  note 
for  this  stock.  The  character  and  value  of  the  stock  must  have  been 
known  by  Williams. 

I  think  there  was  sufficient  evidence  from  which  the  jury  may  prop- 
erly have  found  that  Williams,  acting  for  the  bank,  had  sufficient 
knowledge  of  the  infirmity,  so  that  his  acti<ni  in  taking  the  note 
amounted  to  bad  faith,  although  tiie  proof  is  not  direct,  but  must  be 
drawn  frcHn  the  circumstances  above  stated. 

[4]  But  there  is  another  serious  difficulty  here  that  confronts  the 
plaintiff  in  seeking  to  set  aside  this  verdict.  Hie  statute  provides 
that: 
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"When  It  Is  ahovm  Out  the  title  of  any  person  wbo  has  negotiated  the  In- 
■tniment  wbb  defective^  the  bniden  1b  on  the  header  to  prove  that  be  or  soone 
person  under  wb<Hn  he  clainu  acquired  the  title  as  a  holder  In  due  course.*' 
Section  98,  Negotiable  Instruments  Law. 

The  only  witness  called  on  the  subject  of  the  purchase  of  tiie  note 
was  Williams  himself.  He  says  that  the  note  came  to  him  from  die 
Proctor  Slate  Company,  and  ihzt  his  attention  was  first  called  to  it 
about  the  15tii  of  November.  1912.  How  it  got  into  the  hands  of  the 
Proctor  Slate  Company  does  not  appear.  Williams  was,  or  had  been, 
the  president  of  the  Proctor  Slate  Company.  He  says  that  he  took 
it  to  the  bank  January  7,  1913,  and  had  it  discounted,  and  the  pro- 
ceeds placed  to  his  own  credit,  and  then  transferred  it  to  the  Proctor 
Slate  Company  to  pay  the  interest  on  their  first  mortgage  bonds.  The 
only  corrc^x>ratictti  of  Williams*  evidence  was  the  production  of  a 
baiuc  hook  purporting  to  have  been  issued  bv  his  bank,  showing  the 
entry.  The  accuracy  of  the  book  was  vouched  for  by  no  one.  He 
testified  that  he  had  no  knowledge  of  the  fraud ;  but  on  all  these  ques- 
tions he  was,  as  the  president  of  the  plaintiff  bank,  an  interested  wit- 
ness. In  Vosburgh  v.  EHefendorf,  119  N.  Y.  357,  23  N.  E.  801,  16 
Am.  St.  Rep.  836,  Judge  O'Brien  says : 

"But  In  this  state  It  must  be  regarded  now  as  a  settled  rule  that  when  the 
maker  of  a  negotiable  paper  shows  that  It  has  been  oMalned  from  hUn  bj 
fraud  or  duress,  a  subsequent  transferee  must,  before  entitled  to  recover  on 
It,  show  that  be  Is  a  bona  fide  purchaser." 

The  jury  coidd  properly  disregard  the  testimony  of  this  witness  as 
being  interested,  and  say  that  he  had  not  sustained  the  burden  of 
proof  required  to  convince  them  that  in  taking  the  note  it  was  taken 
in  good  faith  and  for  value  and  with  no  notice  of  any  infirmity.  Na- 
tional Bank  of  Barre  v.  Foley.  54  Misc.  Rep.  126,  103  N.  Y.  Supp. 
553. 

Hie  practice  of  banks  of  allowing  themselves  to  be  parties  to  swin- 
dling transactions  of  this  naturt  is  too  common  to  admit  of  encourage- 
ment. Sharp,  imscrupulous  men  are  constantly  engaged  in  obtaining 
from  people  of  small  or  moderate  means  their  savings  by  just  such 
methods  as  have  been  described  in  the  sale  of  the  stock  for  which  this 
note  was  given.  If  less  facility  is  given  to  these  men  to  discoimt  their 
notes  obtained  under  such  circumstances,  the  public  interest  will  not 
greatly  suffer. 

The  motion  for  a  new  trial  is  denied.  Ordered  accordingly. 


(Supreme  Court,  Appellate  Division,  First  Department.   Bfarch  10, 

1.  Bills  and  Notes  <E!=>4d3(3) — Draitb — Coivsidebation — Bubden  of  Paoor. 
Plaintiff  sued  on  several  drafts  drawn  In  his  favor  by  defendant  In 
payment  of  plaintiffs  interest  In  certain  ores,  acquired  under  a  bill  ot 
sale  from  a  mining  company  which  had  sent  the  ores  to  defendant  for 
suieltlntf.  The  defense  was  that  the  mLnlag  company  bad  disposed  of  the 
ores  by  tdll  of  sale  to  a  tblrd  person,  executed  previously  to  plalntUTs 
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bill  of  Bale.  Held  that,  while  the  burden  of  going  forward  with  the  proof 
of  such  defense  was  on  the  defendant  In  the  first  Instance  to  meet  the 
prima  case  made  by  the  ezecutlon  of  drafts,  the  burden  of  proof 
on  the  entire  issue  of  am^draatlon  was  on  the  plaintiff  throughout  the 
case. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Motes,  Cent  Dig.  H  16C2- 
1654,  1656-1660,  1662;  Dec.  Dig.  «s»493(8).l 

2.  GABNisHHBinF  «s»237— FoBXiaH  JcBoinarr—OoifOLUfliVBinss. 

D^endant,  in  further  defuse  of  sudi  action,  <^ered  in  eTideoee  a 
Judgment  against  plaintiff  in  a  Colorado  garnishment  proceeding,  where- 
in defendant  was  garnishee  defendant,  adjudging  plaintiff's  assignment 
from  the  mining  company  to  be  fraudulent  and  Told,  and  that  plaintiff 
be  forever  barr^  from  asserting  any  claim  under  his  assignment  against 
the  garnishee.  Held,  that  such  Judgment  was  properly  excluded  from 
evidence,  since  the  drafts  constituted  payment  of  plalntHTs  claim  to  the 
ores,  discharging  any  right  plaintiff  might  have  had  in  such  ores,  or  the 
proceeds  arising  therefrom,  In  the  hands  of  defendant  as  garnishee,  and 
placing  nch  proceeds  pro  tanto  beyond  the  reach  of  the  sabaeaoent  gar* 
nishment  proceeding.  ■  ' 

[Ed.  Note.— For  other  caae^  see  Garnishment.  Cent  Dig.  f  489;  Dec 
Dig.  ^237.1 

3.  Gabnishmsnt  «si»237— FoBBion  Judohsnx-^ubisdiotzoiv— Covclusivx- 

NE88. 

Sudi  Judgmoit  against  plaintiff  In  the  garnishment  proceedings  was 
pn^Mrly  ezdnded  from  evidence  for  the  further  reason  that,  plaintiff  being 
a  resident  of  New  York  at  the  time  the  garnishment  proceedings  were  in- 
stituted, and  served  only  by  publication  In  Colorado,  having  no  property 
in  Colorado,  and  never  having  appeared  or  answered  in  the  gamlshinent 
proceedings,  the  Colorado  court  never  acquired  Jurisdiction  over  plaintiff 
in  such  proceeding,  rendering  such  Jndgmrat  void. 

[Ed.  Note.— For  other  cases,  aee  Garnishment,  Cent  IMg.  1  489;  Dec 
Dig.  «i=»237.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Franklin  Hardinge  against  the  United  States  Zinc  Com- 
patiy.  From  a  judgment  for  plaintiff,  and  an  order  denying  its  mo- 
tion for  a  new  trial,  defendant  appeals.  Reversed. 

Argued  before  GIERKE,  P.  J.,  and  McUVUGHLIN,  DOWLING, 
SMITH,  and  DAVIS,  JJ. 

Thomas  D.  Thacher,  of  New  York  City  (Leland  B.  Ehier  and  George 
Critchlow,  both  of  New  York  City,  on  the  brief),  for  ai^ellant 

Martin  Conboy,  of  New  York  City  (Joseph  F.  Collins,  of  New  York 
City,  on  the  brief),  for  respondent 

DOWLING,  J.  This  action  is  brought  to  recover  the  amount  of 
four  drafts  drawn  by  the  defendant  at  Denver,  Colo.,  directed  to  it- 
self at  165  Broadway,  New  York  City,  -dated  February  6,  7,  8,  and 
10,  1912,  whereby  it  required  the  payment  to  the  order  of  the  plaintiff 
of  the  respective  suras  of  $653.89,  $1,914.50,  $1,840.89,  and  $727.50 
The  Lodge  Consolidated  Mining  Company,  a  Colorado  corporation, 
located  at  Silverton,  San  Juan  county,  Colo.,  and  operatii^  mines  in 
that  state,  entered  into  an  agreement  in  writing  dated  September  17, 
1910,  with  the  defendant.  United  States  Zinc  Company,  a  New  York 
corporation,  having  offices  at  Denver,  Colo.,  its  home  office  in  New 
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York  City,  and  smelting  works  at  Blende,  Colo.    By  this  agreement 
the  Zinc  Company  bought  the  Mining  Company's  output  of  zinc  con- 
centrates up  to  400  tons  per  month  for  the  period  of  three  years,  at 
certain  prices  per  ton  based  on  the  relative  amounts  of  gold,  silver, 
lead,  and  zinc  therein  contained.   The  Minii^  Company  ^ipptd  ores 
and  concentrates  to  the  Zinc  Company  under  this  agreement,  and  as 
assays  were  completed  the  value  of  the  ore  and  concentrates  (less  the 
smelting  charges)  was  credited  to  the  Mining  Company  by  the  Zinc 
Company  on  its  books,  and  remittances  made  by  the  latter  to  the 
former  from  time  to  time.   On  January  13,  1912,  the  Mining  Company 
made  a  bill  of  sale  to  W.  A.  Smith,  agent,  of  San  Juan  county,  Colo., 
by  which  in  consideration  of  the  sum  of  $10,000  to  it  in  hand  paid,  it 
sold  to  Smith  all  concentrates  owned  by  it,  all  returns  for  otcs  and 
concentrates  spld  and  not  then  settled  for,  in  moneys  and  diedcs  due 
or  in  transit,  or  thereafter  to  be  due  from  any  Smelter  Company  (in- 
cluding all  concentrates  then  at  a  'mill  near  Chattanooga,  Colo.),  wher- 
ever found,  both  in  mill  and  car,  and  concentrates  loaded,  then  being 
shipped  or  theretofore  shipped  on  certain  specified  cars  of  the  Denver 
&  Rio  Grande  Railway,  together  with  all  smelter  returns  therefor. 
The  Mining  Company  advised  the  Zinc  Company  by  letter  dated  Jan- 
uary 14,  1912,  that: 

**In  order  to  raise  money  for  onr  pay  roll  and  acconnts,  we  were  obliged  to 
glre  the  Sllvertw  National  Bank,  Sllverton,  Colo.,  a  bill  of  sale  of  all  con- 
centrates  In  transit,  and  not  covered  by  tbe  advance  of  $3,000  made  tbe 
Blende  plant.  Kindly  send  all  settlements  to  the  Mercantile  National  Bank, 

Pueblo,  Colo.,  until  further  notice." 

Smith  was  cashier  of  the  Silverton  National  Bank.    On  January 
17,  1912,  he  wrote  the  Zinc  Company  that: 

'Tbe  Lodge  Consolidated  Mining  Company  hare  assigned  to  me  as  agent  as 
of  their  concentrates.  I  suppose  you  have  been  advised  to  make  all  remit- 
tances to  me  as  agent.  This  letter  Is  to  request  you  to  make  these  remittances 
to  the  Mercantile  National  Bank,  Pneblo,  for  account  of  the  Lodge  Con- 
solidated Mining  Company,  until  further  advised." 

On  January  19,  1912,  the  Mining  Company  executed  a  bill  of  saJe 
to  Franklin  Hardinge,  of  Chicago,  in  the  state  of  Illinois,  the  plaintifF 
herein,  whereby  for  the  consideration  of  $5,000  it  sold  and  transferred 
to  him: 

"The  lead  and  zinc  ores  and  the  proceeds  thereof,  and  the  smelter  ratnnu 
therefrom,  contained  In  cars  partly  in  transit  upon  the  Denver  &  Bio  Grande 
Railroad,  and  partly  delivered  to  the  smelters  of  the  tFnlted  States  Zinc  Com- 
pany at  Denver  and  Pueblo,  Colo.,  and  American  Smelting  &  Refining  Com- 
pany, said  cars  In  lots  being  as  follo^s's:  [Here  follow  the  naml>eTs  of  78  an] 
— and  all  ores  in  course  of  shipment  the  car  numbers  of  which  have  not  b«n 
ascertained.  And  the  said  railroad  company  and  the  said  United  States  Zinc 
Company  and  each  of  tbem  is  and  are  hereby  authorlnd.  directed,  and  en- 
powered  to  deliver  and  pay  to  said  second  party  any  and  all  the  returiB  and 
proceeds  of  said  ores,  except  so  much  thereof  as  prevloosly  has  been  eonaigB^ 
and  sold  to  said  Zinc  Company  and  to  tbe  SUverton  Nattonal  Bank  of  aln^ 
ton,  Colo." 

The  sale  was  specifically — 
"subject  to  the  several  claims  of  the  Silverton  National  Bank,  of  SllTertoo, 
Colo.,  United  States  Zinc  Company,  of  Denv^,  Colo.,  and  Amerlaui  SatUft 
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A  Beflninsr  Companr,  of  Dorango,  Colo.,  each  of  whom  have  prior  claims 
against  certain  of  the  ores  and  proceeds  aforesaid,  and  the  said  United  States 
Zinc  Company  and  the  American  Smelting  &  Beflnlng;  Company  and  each  of 
them  are  anUiorlzed  and  directed  to  pay  and  deliver  to  said  Franklin  Hard- 
inge  the  proceeds  and  smelter  returns  for  the  ores  aforesaid,  after  deducting 
the  amounts  accruing  to  them  and  each  of  them  and  accruing  to  said  Silver- 
ton  National  Bank."  , 

This  bill  of  sale  was  acknowledged  at  Chicago  by  the  officers  of  the 
Mining  Company,  which  had  an  office  there.  On  the  same  day  Har- 
dinge  forwarded  the  bill  of  sale  to  the  Zinc  Company  at  Denver,  with 
a  letter  requesting  that,  after  retaining  the  money  due  the  Zinc  Com- 
pany on  a  prior  claim  and  any  money  due  the  Silverton  National  Bank 
under  the  assignment  filed  with  the  company  (evidently  referring  to  the 
Smith  bill  of  sale),  the  smelter  returns  should  be  turned  over  to 
Hardingc,  who  ftirther  stated  that  his  bill  of  sale  was  given  to  secure 
the  sum  of  $5,000.  Up  to  this  time  the  Zinc  Company  had  received 
no  copy  of  the  Smith  bill  of  sale;  so  on  receipt  of  the  Hardinge  bill 
of  sale  it  wrote  to  "William  A.  Smith,  Cashier,  Silverton  National 
Bank,  Silverton,  Colo.,"  acknowledging  ihe  receipt  of  his  letter  of  the 
17th  inst.  advising  it  of  the  sale  to  him  as  agent  of  all  the  Mining 
Company's  concentrates,  informing  Smith  that  it  had  advanced  the 
Mining  Company  $3,000  on  account  of  the  concoitrates  consigned — 

"and  after  this  advance  has  been  satisfied,  we  will  remit  the  proceeds  on 
farther  shipments  to  the  Mercantile  NaUonal  Bank,  Pueblo,  tor  acoount  of 
the  Lodge  Consolidated  Mining  Company  until  further  advised.  We  have 
to-day  received  a  bill  of  sale  from  Mr.  Frank  Hardinge,  Chicago,  from  the 
Lodge  Company,  assigning  him  all  proceeds  on  certain  lots  of  zinc  and  lead 
concentrates,  after  our  claims  and  those  of  your  bank  hava  been  satisfied. 
Will  you  please  advise  the  amount  of  your  claim  against  the  Lodge  Consolidat- 
ed Mining  Company.'* 

On  the  same  day  the  Zinc  Company  wrote  to  Hardinge,  acknowledg- 
ing the  receipt  of  the  bill  of  sale,  and  stating : 

"The  Lodge  Mining  Company  are  Indebted  to  ua  In  the  sum  of  $3,000  for 
advances  on  certain  lots  of  zinc  concentrates  consigned  to  us,  but  we  do  not 
know  the  amount  4tf  their  indebtedness  to  the  Silverton  National  Bank,  so 
that  It  win  be  necessary  for  us  to  be  advised  of  the  amount  before  we  can 
pay  you  any  money  on  account  of  the  Lodge  Company.  We  liave  written  to 
the  bank  to  ascertain  the  amount  of  their  claims  against  the  Lodge  Company, 
and  on  the  racelpt  of  this  advice  your  bill  of  sale  will  be  duly  recognized." 

On  January  25th,  a  letter  was  sent  to  the  Zinc  Company  by  W.  A. 
Smith,  cashier,  acknowledging  receipt  of  its  letter  of  the  22d  inst.,  and 
saying: 

"That  the  amount  covered  by  the  bill  of  sale  In  the  Lodge  Consolidated 
Mining  Company  to  me  as  agent  Is  $10,000." 

The  Zinc  Company  on  February  3d  acknowledged  die  receipt  of 
this  letter,  and  added : 
"Please  advise  the  amount  paid  on  this  t$10,000]  as  soon  as  possible." 

No  reply  was  received  to  this  oHnmunication  until  February  9th,  as 
hereinafter  set  forth.  Meantime,  on  February  2d,  the  cashier  of  the 
Zinc  Cwnpany's  Durango  plant  wrote  to  the  chief  clerk  at  the  Denver 
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office,  advising  him  that  they  had  paid  the  Silverton  National  Bank 
$6,657.93  to  date  for  settlements  due  the  Mining  Company,  which 
amount,  added  to  the  $807.04  advised  by  the  Denver  office,  made  a 
total  payment  of  $7,464.97,  leaving  the  amount  still  due  at  that  date 


"We  note  that  we  are  to  advise  the  Silverton  Natltmal  Bank  that,  after 
the  amount  still  dae  them  Is  paid,  all  subseQuent  payments  are  to  be  credited 
to  the  account  of  Mr.  Franklin  Hardlnge  under  the  bill  of  sale  given  to  him 
b7  the  Lodge  Ck»isolldated  Company  oa  JTanoary  lOtb." 

The  Zinc  Company,  having  smelted  the  Mining  Company's  ores, 
paid  itself  the  amount  of  its  $3,000  advance,  and  paid  the  Silverton 
National  Bank  the  full  $10,000,  drew  the  four  drafts  in  suit  on  its 
New  York  office  on  February  6th,  7th,  8th,  and  10th,  to  the  order 
of  i^ainti0;  the  drafts  bearmg  indcM*sements  showing  the  shipments 
of  ore  from  the  Mining  Company  against  which  the  payments  were 
made.  It  mailed  them  to  plaintiff  at  Chicago,  111.,  who  deposited  them 
in  his  bank  there  and  they  were  forwarded  to  New  York  for  collec- 
tion. But  on  February  9th  Smith  had  suddenly  changed  front,  and 
despite  his  previous  statements,  whidi  could  only  mean  that  the  bill 
of  sale  was  security  for  the  repayment  of  $10,000  to  him  as  agent  for 
the  bank,  he  wrote  the  Zinc  Cconpany  on  February  9th,  in  reply  to 
its  letter  of  the  3d: 

"That  it  is  not  a  questi(»i  of  amount  covered  la  bill  of  sale  given  to  me  by 
the  Lodge  Consolidated  Mining  Company,  but  the  number  of  cars  or  amounts 
of  concentrates  that  I  bought  I  have  advised  the  office  of  the  United  States 
Zinc  Company  at  Pueblo  by  letter  and  phone  what  cars  I  have  bought,  and 
instructed  them  to  make  all  remittances  for  said  zinc  concentrates  to  the 
Mercantile  National  Bank  of  Pueblo  for  my  acconnt  Kindly  see  that  my  in- 
structions are  carried  out  in  this  matter.  There  are  17  cars  of  zinc  not  yet 
settled  for  that  belong  to  me.  The  numbers  of  these  cars  have  been  fur- 
nished the  United  States  Zinc  Gfunpany." 

Upon  receipt  of  this  letter,  and  on  February  12th,  the  defendant 
stopped  payment  by  telegraph  of  the  drafts  in  question,  and  on  pres- 
entation they  were  dishcmored.  The  telegram  sent  by  defendants  to 
its  New  York  office  read: 

'TThese  checks  paid  on  as^mnent,  and  validity  of  assignment  now  Ques- 
tioned." 

The  telegram  to  plaintiff  read: 

"Have  been  advised  validity  of  Lodge  assignment  Is  to  be  contested.  Have 
therefore  given  instructions  not  to  pay  checks  issued  to  you.  Please  do  not 
present  them  for  payment." 

As  a  matter  of  fact  the  Zinc  Company  was  not  then  contesting  the 
validity  of  the  1»U  of  sale  to  plaintiff,  but  Smith  was  claiming  that 
his  bill  of  sale  was  absolute  (after  having  had  tiie  benefit  of  the  pay- 
ment  to  him  of  $10,000  under  his  claim  that  it  was  security  for  that 
amount  only)  and  that  it  covered  the  property  transferred  to  plain- 
tiff as  security  for  his  debt  of  $5,000.  On  February  13th  the  Zinc 
Company  wrote  Smith,  referring  to  his  letter  of  the  9th  and  said : 

"This  Is  the  first  notice  that  we  have  received  from  you  IndicatlDg  that 
the  proceeds  from  certain  cars  were  to  be  turned  ova-  to  yoUt  all  previous 
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Intomuthm  tipon  this  subject  betny  contained  In  letters,  reference  to  whlcli 
was  made  in  my  letter  of  yestorday,  and  all  of  irtilcta  letters  indicated  that 
the  amount  of  yoor  claim  was  $10,000,  without  reference  to  any  particular 
cars.  We  regret  that  you  did  not  furnish  us  with  this  copy  of  yonr  bill  of 
sale  earlier,  as  a  number  of  cars  mentioned  In  same  had  been  settled  tor 
and  paid  to  other  parties  upon  as^gnments  made  by  the  Lodge  people,  so 
that  it  la  impMsibie  for  us  to  remit  any  farther  proceeds  upon  these  cars  in 
qiiertlon»  as  our  records  indicate  that  th^  liave  all  bem  paid  for.** 

The  testimony  shows  that  the  term  "other  parties"  in  this  letter 
referred  to  Hardinge,  so  that  the  Zinc  Company  regarded  the  giving 
of  the  drafts  to  him  as  payment  of  the  cars  in  question  to  the  Min- 
ing Company  and  an  extinguishment  of  its  obligation  to  them  pro 
tanto,  as  wdl  as  payment  to  Hardinge  under  the  bill  of  sale.  The 
transaction  was  cc»nplete  up  to  this  point,  and  defendant  had  no  de- 
fense against  the  drafts,  unless  they  were  given  without  considera- 
tion; that  is,  unless  the  bill  of  sale  to  Smith  was  absolute,  and  not 
merely  security  for  $10,000,  in  which  event  the  Mining  Company  had 
nothing  left  to  sell  to  Hardinge  or  to  transfer  to  him  as  security  for 
his  debt  of  $5,000.  This  defense  of  lack  of  consideration,  is  the  one 
which  was  submitted  to  the  jury,  which  has  found  in  favor  of  plain- 


[1]  We  should  have  no  hesitation  in  affirming  the  judgment,  for 
the  verdict  is  fully  justified  by  the  evidence,  were  it  not  for  an  error 
in  the  ruling  of  the  court  as  to  which  party  had  the  burden  of  proof. 
After  the  jury  had  been  impaneled,  defendant's  counsel  claimed  the 
right  to  open  and  close,  but  did  so  sdely  on  the  ground  that  "if  the 
case  rested  here  on  the  pleadings,  without  further  proof,  we  would 
be  cast  in  judgment,"  but  declined  to  discuss  the  question  of  the  ulti- 
mate burden  of  proof.  He  was  given  the  right  to  open,  and  did  so. 
The  learned  court  submitted  to  Ihe  juty  the  sole  question  of  whether 
the  drafts  were  widiout  consideration : 

"If  they  were,  the  plaintiff  cannot  succeed.  If  there  was  a  sufficient  con- 
slderatloa  for  them,  and  you  find  the  fact  to  be  that  there  was  cmslderatiw, 
the  plaintiff  is  entitled  to  succeed.  The  defendant,  by  Hdalng  this  qnestion  of 
consideration  only,  assumes  wliat  in  law  is  known  as  the  harden  of  proof." 

And  he  proceeded  to  instruct  them  thereupCHi  and  upon  the  facts  at 
issue  in  a  very  fair  and  thorot^fh  charge,  .to.  which  defendant  took 
exception  <Kily  in  regard  to  the  burden  of  proof  being  upon  it  and 
to  a  question  of  interest.  The  only  issue  being  that  of  the  considera- 
tion for  the  drafts,  the  question  .of  which  party  was  charged  with  the 
burden  of  proof  was  vital.  We  think  the  learned  court  was  in  error 
in  holding  that  it  rested  on  defendant.  As  upon  the  pleadings  herein 
defendant  would  have  been  cast  in  judgment  if  no  proof  whatever 
had  been  introduced,  the  burden  of  going  forward  was  upon  it,  and 
this  carried  with  it  the  right  to  open  and  close.  Defendant  relied  upwi 
its  second  affirmative  defense,  which  set  forth  that  the  sole  considera- 
tion for  the  drafts  was  the  bill  of  sale  to  Hardinge,  which  was  of  no 
force  because  of  a  prior  absolute  sale  of  the  same  property  to  Smith. 
The  answer  denied  that  the  drafts  were  drawn  and  delivered  for  value. 
But  neither  the  pleadings  nor  the  right  given  to  it  to  open  and  close 
cast  upon  defendant  the  burden  of  proof.   As  was  said  in  Camright 
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V.  Gray,  57  Hun,  518,  11  N.  Y.  Supp.  278,  affirmed  127  N.  Y.  92.  27 
N.  E.  835,  12 R.  A.  845,  24  Am.  St.  Rep.  424: 


"Undonbtedly  tbe  rule  Is  that  the  plaintiff,  by  producing  the  note  and 
proving  the  signature,  malces  out  a  prima  t&cAe  case  of  consideration,  and,  If 
nothing  more  Is  offered,  is  entitled  to  recover ;  but.  If  this  prima  fade  case  Is 
assailed  by  evidence  tending  to  disprove  It,  the  burden  of  establishing  the  con- 
sideration upon  the  whole  case  rests  with  the  plalntUf.  Perley  v.  Perley,  144 
Mass.  104  110  N.  E.  726],  When  the  transaction  which  resulted  In  giving  the 
note  is  disclosed  by  tb»  evidence,  it  Is  plain  that  the  Question  of  considera- 
tion should  be  determined  apon  the  actual  facts,  instead  of  nptm  the  i^sump- 
tlon  which  the  note  affords." 

So  in  Bruyn  v.  Russell,  60  Hun,  280,  14  N.  Y.  Supp.  591,  it  was 
held  that  the  burden  of  proving  a  consideration,  notwiUistanding  the 

use  of  the  words  "value  received,"  remained  at  all  stages  of  the  case 
with  the  plaintiif,  and  that  a  charge  to  the  jury  which  implied  that  it 
was  for  the  defendants  to  show  that  the  note  was  without  considera- 
tion was  erroneous.   In  the  course  of  its  opinion  the  court  said : 

"This  question  was  considered  In  Perley  v.  Perley,  144  Mass.  104  [10  N.  B. 
7261.  The  court  said  of  a  note  that  Its  production  and  proof  of  defendant's 
signature  made  a  prima  fade  case.  'But  the  burden  of  proving  a  considera- 
tion stlU  remains  upon  the  plaintiff,  notwltbstandlng  this  presumption,  and, 
if  there  is  any  evidence  on  this  point  on  behalf  of  the  defendant,  the  plaintiff 
must  show  by  a  preponderance  of  the  whole  evidence  that  the  note  was  given 
for  a  valaable  consideration.'  The  court  pointed  out  that,  if  the  defendant 
sought  to  meet  the  note,  not  by  evidence  showing  want  of  craatderatlon,  but 
by  proving  another  and  distinct  proposition,  then  the  burden  of  proving  the 
latter  proposition  was  on  him.  For  instance.  If  he  attempted  to  meet  the 
note  by  proving  payment,  the  burden  of  that  proof  would  l>e  on  him.  But,  on 
the  other  hand,  when  the  defendant  disputed  the  fact  of  a  consideration  and 
produced  evidence  to  show  that  no  consideration  existed,  then,  on  ttiat  point, 
the  burden  remained  with  the  plaintiff  on  the  whole  evidence.  This  same 
doctrine  la  held  in  Simpson  v.  Davis.  119  Mass.  268  [20  Am.  Bep.  821],  and 
Delano  v.  Bartlett,  6  Cush.  864,  where  it  was  held  that,  the  evidence  on  both 
sides  being  applicable  to  the  same  issue  of  con^deratlon,  the  jury  were 
propwly  instructed  tliat  the  burden  was  thnmghout  on  the  plaintiff  to  satisfy 
them,  on  the  whole  evidence,  of  the  constderaUon  of  the  note.  This  doctrine 
is  recognized  in  Camright  v.  Gray,  57  Hun,  618  [11  N.  T.  Supp.  2T8],  tn  both 
the  prevailing  and  dissenting  opinions.  The  rule  Is  laid  down  In  1  Daniel  on 
Negotiable  Instruments,  8  164,  where  It  Is  said:  'If  the  whole  evidence  offered 
on  both  sides  leaves  it  In  doubt  whether  there  was  a  good  consideration  or 
not,  the  plaintiff  falls  ot  making  out  his  case  and  the  defendant  will  I>e  en- 
titled to  a  verdict'  •  ♦  •  General  expressions  may  be  found  that  the 
words  'value  received'  are  prima  fade  suffident,  and  that  the  plaintiff  may 
rest  OQ  them ;  the  defendant  then  being  permitted  to  give  evidence  of  a  want 
ot  consideration.  But  the  point  we  are  considering  is  ^ere  the  tnixdoi  lies 
on  the  wliole  evidence,  and  we  think  it  lies  with  the  plaintiff." 

In  Bringraan  v.  Von  Gtahn,  71  App.  Div.  537,  75  N.  Y.  Supp.  845, 
which  was  an  action  upon  a  promissory  note  made  by  defendants  in 
favor  of  plaintiff's  intestate,  defendants  admitted  the  making  and  de- 
livery of  the  note,  its  nonpayment,  and  the  status  of  plaintiff,  but  de- 
nied that  the  note  was  given  for  value,  or  that  any  consideration  was 
given  therefor.   The  court  said : 

"When  the  plaintiffs  read  It  [the  note]  In  evidence  they  became  entitled  to 
the  presumption  tliat  it  was  'a  vnlld  obligation  tinsed  upon  a  good  and  legal 
consideration,  and  the  burden  of  showing  that  tliore  was  a  wunt  of  consid- 
eration rested  upon  the  defendant'  Durland  v.  Durland,  153  N.  X.  07  [47  2C. 
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G.  42].  They  could,  therefore,  then  safely  rest  If  the  defendant  had  <^ered 
any  evidence  that  showed  or  tended  to  show  want  of  consideration,  then  It 
was  Incumbent  upon  the  plaintiffs  to  show  by  a  fair  preponderance  of  evi- 
dence upon  the  whole  case  that  there  was  consideration.  But  as  the  testimony 
offered  by  the  defendant  did  not  show  or  tend  to  abow  any  failure  of  consid- 
eration, the  Judgmrat  must  be  remsed  and  a  new  trial  ordered." 

In  Ixmibard  t.  Bryne,  194  Mass.  236,  80  N.  E.  489,  the  court  said: 

"On  ttie  question  whether  there  was  a  cmudderatlon  for  the  note,  the  bur- 
den of  proof  was  on  the  plaintiffs  throughout  the  trial.  The  evidence  offered 
by  the  defendant  was  on  that  Issue,  and  was  Intended  to  meet  and  answer 
the  contentions  of  the  plaintiffs.  If,  on  the  whole  evidence,  the  matter  In 
dispute  was  left  In  an  even  balance,  the  plaintiffs  would  fail.  This  Is  not 
like  a  case  where  the  defendant  seeks  to  avoid  the  effect  of  prima  facie  evi- 
dence by  the  proof  of  an  independent  fact,  outside  of  the  issue,  whereby  he  is 
relieved  from  liability.  In  such  a  case  the  defendant  has  the  burden  ia 
proving  the  fact,  and,  If  he  falls,  the  original  prima  fbde  case  prevails." 

To  the  same  effect  is  Parley  v.  Perley,  144  Mass.  104,  10  N.  E. 
726. 

We  believe  the  case  at  bar  comes  within  this  line  of  authorities. 
Plaintiff's  only  owisideration  for  the  making  and  delivery  of  the 
drafts  in  question  was  his  ownership  of  certain  undisputed  claims  of 
the  Minii^f  Company  against  the  Zinc  Company,  evidenced  by  a  bill 
of  ssde  given  to  him  by  the  former  company,  and  which,  when  recog^ 
nized  by  the  latter,  substituted  him  as  the  creditor  to  whom  payment 
was  to  be  made.  In  giving  its  drafts,  defendant  was  paying  and  dis- 
charging its  obligations  pro  tanto  to  the  Mining  Company,  and  plain- 
tiff had  no  right  to  the  drafts  unless  he  held  a  valid  and  enforceable 
transfer  from  the  Mining  Company  of  the  property  transferred  or  its 
proceeds.  The  defendant  met  the  very  issue  of  consideration  tendered 
by  plaintiff  by  endeavoring  to  prove  that  there  was  an  entire  failure 
or  absence  of  such  consideration,  because  plaintiff  never  acquired  title, 
under  the  bill  of  sale  to  him,  of  any  property  whatever  belonging  to 
the  Mining  Company  in  defendant's  possession,  or  the  proceeds  there- 
of in  its  funds,  because  the  Mining  Company  had  previously  parted 
with  all  right,  title,  and  interest  in  the  same  property  and  Uie  same 
proceeds  to  Smith.  It  did  not  succeed  in  convincing  me  jury  that  its 
contention  was  correct;  but,  while  we  do  not  mean  to  intimate  that 
their  finding  was  not  fully  warranted,  the  defendant  was  entitled  to 
have  the  issue  submitted  to  them  in  a  charge  which  placed  tlie  burden 
of  proof  where  it  properly  belonged — upon  the  plaintiff. 

In  so  holding  we  are  not  unmindful  of  a  number  of  cases,  where- 
of Sharpies  v.  Angell,  46  App.  Div.  329,  61  N.  Y.  Supp.  643,  is  an 
example.  That  was  an  action  on  a  check,  payable  to  plaintiff's  order, 
given  in  payment  for  a  separator,  which  defendant  claimed  was  sold, 
with  a  guaranty  that  it  would  do  work  of  a  certain  amount  and  kind, 
and  that,  as  it  did  not  meet  the  guaranty,  defendant  returned  it  to 
plaintiff  and  stopped  payment  on  the  check.  The  court  there  held 
that  the  burden  of  establishing  that  the  s^arator  did  not  answer  the 
guaranty  given  was  on  the  defendant;  that  the  consideration  for  the 
check  was  the  sale  and  delivery  of  the  separator,  as  defendant  con- 
ceded and  gave  no  evidence  to  negative  that  proposition,  but  the 
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guaranty  that  the  separator  would  do  certain  work  and  its  breach  con- 
stituted another  and  distinct  proposition.  "The  existence  of  an  ad- 
ditional contract  and  its  breach  must  be  established/'  the  court  said, 
"before  the  consideration  *  *  *  is  at  all  challenged  or  impeached ; 
and  clearly,  within  the  rule  above  cited,  the  burden  of  establishing 
that  rests  with  the  defendant"  In  the  case  at  bar  there  is  no  question 
of  any  additional  or  distinct  consideration  raised  by  defendant ;  but  it 
attacks  the  validity  of  the  very  consideraticxi  claimed  to  have  been 
given  to  it  by  plaintiff — ^the  extinguishment  of  a  claim  of  $5^000  against 
defendant  in  favor  of  plaintiif  by  transfer  from  the  Mining  Company 
— and  seeks  to  show  the  failure  of  that  same  consideration  because 
the  Mining  Company  had  no  right  to  sell  said  claim  to  plaintiff,  having 
theretofore  parted  with  and  transferred  the  same  to  another. 

[2]  The  only  other  question  which  we  feel  called  upon  to  discuss 
is  that  presented  by  defendant's  exceptions  to  the  refusal  to  receive 
in  evidence  proof  of  its  third  separate  defense.  The  facts  sought  to 
be  established  were  as  follows:  After  the  events  heretofore  stated, 
and  on  February  13,  1912,  defendant  was  served  in  Colorado  with  a 
garnishee  summons  and  writ  of  attachment  issued  out  of  the  dis- 
trict court,  city  and  county  of  Denver,  in  an  action  brought  by  R.  W. 
Hollis,  trustee,  against  the  Mining  Company  to  recover  $5,5(X).  Simi- 
lar summonses  and  writs  were  issued  and  served  on  defendant  in  suits 
brought  against  the  Mining  Company:  (1)  On  February  16th  in  dis- 
trict court,  San  Juan  coun^,  by  Abe  Melanson  ($5,549.95) ;  (2)  on 
March  4th  in  district  court,  Denver,  by  Hendrie  &  Bolthoff  Manufac- 
turing &  Supply  Co.  ($3,741.81);  (3)  on  March  9th  in  district  court, 
San  Juan  county,  by  Joseph  Bordeleau  ($3,066.80) ;  (4)  on  the  same 
date  in  same  court  by  Fred  Goble  ($7,068.26);  (5)  on  March  12th  in 
same  court  by  San  Juan  Lumber  (Company  ($585).  In  these  actions 
the  Zinc  Company  answered,  and  among  other  things  set  up  Hardinge's 
claim  to  certain  ores  and  concentrates  and  the  proceeds  thereof  by 
reason  of  the  bill  of  sale  thereof  to  him  from  the  Mining  Company,  but 
did  not  plead  the  delivery  of  the  drafts  in  question  to  Hardinge  by 
it  in  payment  of  his  claim  and  in  discharge  (to  the  extent  of  such 
payment)  of  the  Zinc  Company's  obligation  to  the  Mining  Company. 
To  this  answer  a  reply  was  interposed,  which  among  other  things 
alleged  that  the  Zinc  Company  was  indebted  to  the  Mining  Company 
in  5ie  sum  of  $11,448.56  (excluding  any  credit  for  the  payments  to 
Smith  and  Hardinge),  and  further  setting  up  that  the  assignment  of 
any  interest  to  Hardinge  "was  not  based  upon  any  good  or  valuable 
consideration,  and  that  the  same  was  void  and  of  no  validity."  There- 
upon, pursuant  to  the  provisions  of  the  Colorado  statutes  (Code  of 
Civil  Procedure  of  Colorado,  chapter  7,  sections  137,  138),  in  the  ac- 
tions brought  by  Hollis,  trustee,  and  the  Hendrie  &  Bothoff  Manufac- 
turing &  Supply  Company  (ultimately  consolidated),  citations  were 
issued  on  May  2,  1912,  requiring  Hardinge  to  appear  and  set  up  and 
defend  his  claim  under  his  assigrmient  to  any  part  of  the  choses  in 
action,  claims  or  effects  gamisheed  in  the  tumds  of  the  defendant, 
'or  be  thereafter  barred  and  precluded  from  urging  and  relying  upcm 
the  same.  The  sheriff  of  the  county  of  Denver,  having  received  the 
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dtatioQ,  made  return  on  May  13,  1912,  of  his  inability  to  make  serv- 
ice thereof. 

On  June  1, 1912.  the  Mining  Company  was  adjudged  a  bankrupt  on 
the  petition  of  creditors,  and  in  September  Fred  Goble,  the  trustee  in 
bankruptcy  (who  had  been  appointed  on  August  2d)  was  substituted 
as  plaintiff  in  the  actions.  On  September  28^  an  order  was  made  for 
the  publication  of  a  citation  on  an  affidavit  that  Hardinge  was  a  resi- 
dent of  Chicago,  in  the  state  of  Illinois,  and  service  was  made  by  pub- 
lication in  the  Denver  Daily  Journal  once  a  week  for  four  weeks  and 
by  mailing  a  copy  to  Hardinge  at  Chicago,  111.  Hardinge  not  having 
ai^eared  or  answered,  jud^ent  was  taken  against  him  by  default 
on  January  21,  1913,  adjudging: 

"That  the  said  claim  and  assignment,  or  pretended  claim  and  assd^nmeDt^ 
of  the  said  Franklin  Hardinge  against  the  said  moneys,  choses  in  action 
and  etTects  In  the  possesdon  ot  the  said  garnishees  la  wholly  fraodolenl^  void 
and  ot  no  effect  whatever,  and  constitDtes  no  lloi  npon  or  claim  ^^Unst  the 
same." 

And  further: 

"That  tb.e  said  Franklin  Hardinge  is  hereto  foreTer  barred  and  precluded 
from  urging  and.  relying  upon  any  claim  to  or  assignment  of  any  funda, 
moneys,  choses  In  action,  or  effects  of  said  the  Lodge  Consolidated  Mining 
Company  set  forth  or  described  In  the  answers  of  said  garnishees,  or  either  of 
them,  herein,  against  said  garnishees,  or  dther  of  them,  or  against  said  Fred 
Oobel  as  said  trustee  in  bankruptcy  of  said  IXKlge  Consolidated  Mining  Com- 
pany, and  subsdtnted  as  plaintlfl  In  the  above-entitled  oaoseB." 

[3]  There  are  two  objections  to  the  binding  force  of  the  Colorado 
judgment,  either  of  which  would  seem  to  be  fatal.  The  first  is  that, 
when  the  garnishee  proceedings  were  begun  and  the  citations  issued, 
the  Zinc  Company  had  paid  Hardinge  in  full  for  his  interest  under  the 
bill  of  sale;  the  drafts  having  been  given  and  received  as  sudi  pay- 
ment, and  the  indebtedn^  to  the  Mining  Company  having  been  paid 
and  discharged  to  that  extent,  as  the  record  fairly  establishes,  so  that 
as  to  this  ftmd  of  $5,000  it  was  beyond  the  reach  of  garnishment  or 
attachment.  The  second  is  that  the  Colorado  court  never  had  juris- 
diction to  make  any  valid  judgment  as  against  Hardinge.  He  was  a 
nonresident  of  Colorado,  being  a  resident  of  Chicago,  III.  He  is  not 
shown  to  have  had  pr<^rty  of  any  kind  in  Colorado.  The  drafts  were 
out  of  that  state,  having  been  mailed  to  and  received  by  him  in  Chicago 
and  then  transmitted  to  New  York  City  for  o>llection.  Hie  defend- 
ant was  a  New  York  corporation,  and  the  drafts  were  to  be  paid  in 
that  state.  Neither  the  person  nor  property  of  Hardinge  being  in  the 
state  of  Colorado,  and  he  never  having  appeared  or  answered  in  the 
action  in  that  state,  the  Colorado  court  never  acquired  jurisdiction 
over  him,  and  its  judgment  is  not  t»nding  on  him.  The  refusal  to 
admit  in  evidence  the  proceedings  in  the  Colorado  suits  was  therefore 
proper. 

The  judgment  and  order  appealed  from  are  reversed,  and  a  new 
trial  ordered,  with  costs  to  appellant  to  abide  the  event.   Order  filed. 

CLARKE,  P.  J.,  and  McLAUGHUN  and  DAVIS.  JJ..  concur. 
SMITH,  J.,  concurs  on  first  ground. 
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(Supreme  Court,  Appellate  DiTlaton,  First  Department.  Mardk  8,  1916.) 

1.  CiOUBTB  €=»14 — JDBISDIOTION — NONBESIDENTS — StaTUTOKT  PbOTZSIONS — 

Action  Against  Foreign  Cobpoeation. 

Under  Code  Civ.  Proc.  §  1780,  providing  that  an  action  against  a  for- 
eign corporation  may  be  maintained  by  a  nonresident  only  when  brought 
to  recover  damages  for  breach  of  a  contract,  etc.,  to  recover  realty  situ- 
ated within  the  state,  or  when  the  cause  of  action  arose  within  the  state, 
etc.,  the  courts  of  the  state  bad  no  Jurisdiction  of  an  action  for  the  wrong- 
ful death  of  a  resident  of  New  Jersey  in  a  railroad  accident  In  the  state 
of  Texas,  brought  by  his  widow,  resUUng  iu  New  Jersey,  individually  and 
as  executrix,  and  under  ancillary  letters  testamenta^  Issued  In  this 
state,  against  foreign  corporations 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  |  89;  Dec.  Dig. 
«s»14.] 

2.  DisuissAi.  Atfj>  Nonsuit  «s»48 — Objbotion  to  Jihubdiotion— Tun. 

The  fact  that  a  motion  to  dismiss  an  action,  because  not  within  tiie 
court's  Jurisdiction,  was  not  made  until  several  witnesses  bad  been  ex- 
amined by  commission  and  the  case  was  about  ready  for  trial,  was  im- 
material, since  objection  to  the  Jurisdiction  of  the  court  may  be  taken  at 
any  time. 

[Ed.  Note.— For  other  cases,  see  Dismissal  and  Nonsuit,  Cent  Dig.  {  96 ; 
Dec  Dig.  «»48.] 

8.  CouBTS  «=»91(1) — Pbbcedents — Decisions  of  HiaHss  Ooubtb. 

Until  the  decisions  of  the  Court  of  Appeals,  upholding  the  constitution- 
ality of  Code  Civ.  Proc.  §  1780,  prescribing  wh«i  for^gn  corporations  may 
be  sued,  are  overruled  either  by  the  Supreme  Court  of  the  United  States 
or  by  the  Court  of  Appeals,  the  Appellate  Division  Is  bound  to  follow 
them. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  {{  313,  325;  Dec. 
Dig.  «=»91(1).] 

4.  Courts  <8=>14 — Jubisdiction — Statute — Rktroactive  Effect. 

Laws  1913,  c  60,  effective  September  1,  1913,  amending  Code  Civ.  Proc. 
I  1780,  so  as  to  permit  a  nonresident  or  foreign  corporation  to  malntalu 
an  action  against  a  for^gn  corporatUm,'  where  a  fortign  corporation  Is 
doing  bn^ne&s  in  the  state,  was  not  retroactive,  so  as  to  confer  Jurisdic- 
tion of  an  action  of  whlcli  the  court  had  no  Jurisdiction  when  commenced. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  |  39;  Dec  Dig. 

«=5>14.I 

6.  Statutes  €=263 — Betboaotxvb  Efixct. 

The  general  rule  is  that,  If  reasonably  poatible,  a  statute  Is  not  to  be 
construed,  so  as  to  give  it  a  retroactive  effect  as  It  Is  to  be  presumed  that 
the  Legislature  enacting  It  thereby  intended  to  famish  a  rule  for  future 
action. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Gent  Dig.  H  849;  Dec 
Dig.  «=»263.] 

6.  Death  — What  Law  Ootkbns — Wbonoful  Death. 

The  statutory  action  for  wrongful  death  Is  governed  by  the  limitation 
statutes  of  the  state  In  which  the  accident  occurred. 

[Ed.  Note.— For  other  cases,  see  Death,  Gent  Dig.  K  ^>  30,  62,  121, 
133;  DecDlg.  «s>&] 

7.  I2HITATZ0N  OV  ACTIONS  9;»120— OOlOaNCKlCBnT  OF  ACTION- WAHT  OF  JTU- 

bisdiction. 

Though  an  action  was  commenced  In  this  state  before  It  was  barred  by 
limitations,  In  a  court  which  had  no  Jurisdiction  of  the  defendant  for- 
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tftgn  cDrpontltm,  It  was  not  brDnn^  wUbln  the  court'B  jarlsdlctlon 
Laws  1913,  c.  60,  eflectlTe  September  1,  1913,  amending  Code  CIt.  Proc. 
1 1780,  prescribing  when  foreign  corporations  may  be  sned,  so  as  to  avoid 
tba  bu  wbidk  ffidsted  at  ttiat  date. 

[Bd.  Note.— For  other  cases,  sse  Umltatim  of  Actions,  Gent  Dig.  |  S86; 
Dec.  Dig.  «s»12a] 

&  LnirTATZoN  of  AoTions  4»»120 — SusPiNsion — Ooiocsngeickht  or  Aonos. 

Wliere  the  court  bad  no  Jurisdlctiou,  tbe  act  of  defendant  in  lading 
to  tbe  merits  and  allowing  the  cause  to  be  preferred  for  trial  before  mov- 
ing to  dismiss  did  not  prevent  the  running  of  the  statute  of  limitations. 

LEd.  Note.— For  otbsr  cases,  see  limitation  of  Actions,  Cent  Dig.  1  536; 
Dec.  Dig.  «ss»iaa] 

Scott,  J.,  dissenting. 

Appeal  from  Special  Term,  New  Yoric  County. 

Action  by  Martha  T.  Fairclough,  individually  and  as  executrix,  etc., 
against  the  Southern  Pacific  Company  and  others.  Fr(»n  an  order 
(155  N.  Y.  Supp.  899)  denying  a  moticxi  to  dismiss  the  action  on  the 
ground  that  the  court  had  no  jurisdiction,  the  defendants  ai^eal.  Or- 
der reversed,  and  motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  SCOTT,  and  PAGE,  JJ. 

Esselstyn  &  Haughwout,  of  New  York  City  (J.  Ard  Haughwout,  of 
New  York  City,  of  counsel),  for  appellants. 

Reeves,  Todd  &  Swain,  of  New  York  City  (Eli  J.  Blair,  of  New 
Yoik  City,  of  counsel),  for  respondent. 

Mclaughlin,  J.  Action  to  recover  damages  for  personal  in- 
juries resulting  in  death.  The  decedent,  a  resident  of  the  state  of 
New  Jersey,  was  killed  in  a  railroad  accident  in  the  state  of  Texas  in 
December,  1906.  He  left  a  will,  which  was  probated  in  the  state  of 
New  Jersey,  and  letters  testamentary  issued  to  the  plaintiff,  his  wid- 
ow. Ancillary  letters  were,  in  December,  1907,  issued  to  her  by  the 
Surrogate's  Court  of  the  County  of  New  York,  and  she  thereupon 
brought  this  action.  The  defendants  are  all  foreign  corporations.  The 
cause  of  action  arose  outside  of  the  state  of  New  York,  and  the  plain- 
tiff was,  at  the  time  the  action  was  commenced,  and  ever  since  has 
been,  a  resident  of  the  state  of  New  Jersey.  The  case,  therefore,  falls 
directly  within  the  rule  laid  down  in  Robinson  v.  Oceanic  Steam  Navi- 
gation Co.,  112  N.  Y.  315,  19  N.  E.  625,  2  L.  R.  A.  636,  in  which  it 
was  stated  that  the  courts  of  this  state  have  no  jurisdiction  of  such  an 
action.  In  December,  1915,  the  defendants  moved  to  dismiss  the  ac- 
tion upon  that  ground,  and  from  an  order  denying  the  motion  the  pres- 
ent appeal  is  taken. 

[1,2]  The  motion  to  dismiss  was  not  made  until  after  several  wit- 
nesses had  been  examined  by  commission  and  the  case  was  about  ready 
for  trial.  That  fact,  however,  is  immaterial,  since  objection  to  tiie  ju- 
risdiction of  the  court  may  be  taken  at  any  time.  Robinson  v.  Oceanic 
Steam  Navigation  Co.,  supra.  The  motion,  therefore,  should  have 
been  granted,  unless  Uie  amendment  of  1913  to  section  1^0  of  the 
Code  of  Civil  Procedure  regulating  the  commencement  of  actions 
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against  a  foreign  corporation  renders  the  decision  to  which  reference 
has  just  been  made  inapplicable.  The  court  below,  as  appears  frwn 
the  opinion  delivered,  denied  the  moticm  upon  the  ground  that  the 
court  now  has  jurisdiction  by  virtue  of  this  amendment 

[3]  The  respondent  urges,  with  much  force,  that  under  decisions 
nu^e  subsequent  to  the  decision  in  Robinson  v.  Oceanic  Steam  Nav- 
igation Co.,  supra,  by  the  Supreme  Court  of  the  United  States  (Cham- 
bers v.  Baltimore  &  Ohio  R.  R.  Co.,  207  U.  S.  142,  28  Sup.  Ct  34. 
52  L.  Ed.  143),  section  1780  is  unconstitutional,  because  it  discrim- 
inates between  residents  and  nonresidents.  The  constitutional  ques- 
tion was  raised  in  both  Robinson  v.  Oceanic  Steam  Navigation  Co.  and 
Grant  v.  Canauea  Con.  Copper  Co.,  189  N.  Y.  241,  82  N.  E.  191,  and 
both  cases  expressly  declared  that  section  1780  did  not  violate  any 
cwistitutional  provision.  Until  these  decisions,  therefore,  have  been 
overruled,  either  by  the  Court  of  Appeals  or  by  the  Supreme  Court 
o^  the  United  States,  we  are  bound  to  follow  them,  and  must  hold  in 
the  present  case  that  the  court  had  no  jurisdiction  of  the  action  prior 
to  the  amendment  of  1913.  Johnson  v.  Victoria  Chief  Copper  Mining 
&  S.  Co,  150  App.  Div.  653,  135  N.  Y.  Supp.  1070;  Grant  v.  Greene 
Con.  Copper  Co.,  169  App.  Div.  206,  154  N.  Y.  Supp.  596. 

[4,  6]  By  chapter  60  of  the  Laws  of  1913,  which  went  into  effect 
on  the  1st  of  September  of  that  year,  section  1780  was  amended,  so  as 
to  permit  a  nonresident  or  foreign  corporation  to  maintain  an  action 
against  a  foreign  corporation:  "4.  Where  a  foreign  corporation  is 
doing  business  within  this  state."  It  appears  from  tiie  moving  papers 
that  all  the  defendants  were,  at  the  time  the  accident  occurred,  and 
now  are,  doing  business  in  the  state  of  New  York,  and  it  is  strenu- 
ously urged  that  by  virtue  of  the  amendment  of  1913  the  court  now 
has  jurisdiction  of  the  action.  But  it  is  suggested,  and  with  much 
force,  by  the  appellants,  that  the  amendment  of  1913  is  unconstitu- 
tional, since  it  permits  an  action  to  be  maintained  against  a  foreign 
corporati<xi  whidi  happens  to  be  doing  business  in  the  state  of  New 
York  upon  a  cause  of  action  which  arose  outside  of  it  and  not  con- 
nected in  any  way  with  the  business  there  done.  Simon  v.  Southern 
Ry,  236  U.  S.  115,  35  Sup.  Ct.  255,  59  L.  Ed.  492.  The  AppelUte 
Division  of  the  Second  Department,  relying  on  the  Simon  Case,  has 
recently  held,  as  I  read  the  opinion,  that  notwithstanding  the  decision 
of  the  Court  of  Appeals  in  Grant  v.  Greene  Con.  Copper  Co.,  supra, 
an  action  cannot  be  maintained  under  such  circumstances.  Bagdon 
V.  Philadelphia  &  Readit^  Coal  &  Iron  Co.  (Sup.)  156  N.  Y.  Supp.  647. 

The  c(»iclusion  at  which  I  have  arrived  renders  it  unnecessary  to 
pass  upon  the  contention  thus  made.  I  am  of  the  o^nnion  that  the 
amendment  did  not  have  a  retroactive  effect,  so  as  to  confer  jurisdic- 
tion upon  the  court  of  an  acti(Ki  of  which  it  did  not  have  jurisdiction 
when  the  same  was  commenced.  The  general  rule  is  that  a  statute 
is  not  to  be  construed,  if  reasonably  possible,  so  as  to  give  it  a  retro- 
active effect.  Matter  of  Andersen,  91  App.  Div.  563,  87  N.  Y.  Supp. 
24.  This  rule  is  based  upon  the  presumption  that  when  the  statute 
was  passed  the  Legislature  intended  thereby  to  furnish  a  rule  for  fu- 
ture action  to  be  applied  to  questions  arising  subsequent  to  its  enact- 
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ment.  Dash  v.  Van  Kleeck,  7  Johns.  499,  5  Am.  Dec.  291 ;  Berley  v. 
Rampacher,  5  Duer,  183;  Palmer  v.  Conly,  4  Denio,  376.  In  Dash 
V.  Van  Kleeck,  supra,  the  court  said: 

"We  are  to  presume,  out  of  reepect  to  tbe  lawgiver,  that  tlie  statute  was 
not  meant  to  operate  retroepectlTdT,  [and]  that  a  statute  ongbt  Der&e  to  re- 
oetve  such  a  constrnction,  U  It  be  susceptible  of  any  other." 

This  court  has  recently  held  that  this  statute  was  not  applicable  to 
a  judgment  entered  before  the  amendment  took  effect  (Grant  v.  Greene 
Con.  Copper  Co.,  supra),  and  I  am  unable  to  see  why  the  ssime  rule 
should  not  be  applied  to  an  action  c(xnmenced  prior  to  that  time. 

[8,  7J  ■  The  most  that  can  be  said,  as  it  seems  to  me,  is  that  the  plain- 
tiff became  entitled  to  maintain  the  action,  if  at  all,  on  September  1, 
1913,  when  tiie  amendment  to  the  section  of  the  Code  referred  to  went 
into  effect.  But  on  that  date  the  action  was  barred  by  the  Texas  stat- 
ute, which,  like  our  own,  required  such  an  action  to  be  brou^t  within 
two  years  after  the  dea^  of  the  decedent  The  action  is  a  statut(»:y 
one,  and  the  plaintiff's  rights  are  controlled  by  the  Texas  statutes,  the 
state  in  which  the  accident  occiured.  In  December,  1908,  the  plain- 
tiff's right  of  action  became  barred  by  the  statutes  of  that  state,  and, 
although  she  had  then  commenced  the  present  action,  the  court,  as  we 
have  already  seen,  then  had  no  jurisdiction  of  it,  and  the  defendants 
were  entitled  to  have  it  dismissed.  Had  they  made  a  motion  for  that 
purpose  at  any  time  prior  to  Se[Hember  1,  1913,  the  court  would  have 
been  bound  to  grant  it,  and  the  plaintiff  would  then  have  been  l»rred 
from  successfully  maintaining  another  action.  Before  that  date,  at 
least,  no  action  was  I^ally  pending,  since  lc»ig  before  the  plaintiff's 
right  to  bring  such  an  action  had  expired.  It  cannot  be  claimed,  cer- 
tainly not  with  any  force,  that  the  amendment  gave  the  court  juris- 
diction over  the  acticm  prior  to  the  time  it  took  effect.  As  the  court 
was  therefore  without  jurisdiction  until  that  time,  the  commencement 
of  the  action  did  not  prevent  the  statute  nmning,  nor  did  the  amend- 
ment confer  Jurisdicti(»i  when  it  did  not  theretofore  exist. 

[8]  While  the  course  pursued  by  the  defendants  in  pleading  to  the 
merits  and  allowing  testimony  to  be  taken  by  commission,  and  the 
case  prepared  for  trial  before  moving  to  dismiss,  may  entitle  the 
plaintiff  to  the  sympathy  of  the  court  (Mallory  v.  Virginia  Hot  Springs 
Co.,  157  App.  Div.  253,  141  N.  Y.  Supp.  961),  the  same  conferred 
no  additional  rights  upon  her.  The  defendants  did  what  they  had  a 
legal  right  to  do,  and  such  action  on  their  part  cannot  be  held  to  give 
the  plaintiff  a  cause  of  action  which  she  otherwise  did  not  have,  or 
deprive  the  defendants  of  a  relief  which  they  did  have. 

The  order  appealed  from,  therefore,  is  reversed,  widi  $10  c(»ts  and 
disbursements,  and  the  motion  granted,  with  $10  costs. 

LAUGHLIN  and  PAGE,  JJ.,  concur. 

CLARKE,  P.  J.   While  I  have  very  grave  doubts  whether  section 
1780  of  the  Code  of  Civil  Procedure  as  it  existed  prior  to  the  amend- 
ment of  1913  will  ultimately  be  held  to  be  constitutional  by  the  Supreme 
1S7N.Y.S.— 05 
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Court  of  the  United  States,  it  has  been  so  held  by  the  Court  of  Ap- 
peals. I  feel»  thcref<«-e,  constrained  to  concur  with  the  opiiuon  of 
Mr.  Jtistice  McLAUGHLIN,  reversing  the  order  appealed  from. 

SCOTT,  J.  (dissenting).  In  my  opinion  the  order  appealed  from 
should  be  affirmed.  So  far  as  concerns  the  validity,  under  the  federal 
Constituticm,  of  section  1780  of  the  Code  of  Civil  Procedure  as  it 
stood  before  the  amendment  of  1913  (Laws  1913,  c.  60),  inasmuch  as 
it  denied  to  a  citizen  of  a  foreign  state  a  right  of  action  enjoyed  by 
the  citizens  of  this  state,  I  consider  that  there  is  very  great  doubt.  Of 
course,  I  am  aware  that  its  validity  has  been  affirmed  by  the  Court 
of  Appeals  in  Robinson  v.  Oceanic  Steam  Navigation  Co.,  112  N.  Y. 
315,  19  N.  E.  625,  2  h.  R.  A.  636.  which  was  followed  by  this  court 
in  Johnson  v.  Victoria  Chief  Copper  Mining  &  Smelting  Co.,  150  App. 
Div.  653,  135  N.  Y.  Supp.  1070.  Since  the  above-cited  decision  of 
the  Court  of  Appeals  the  question  seems  to  have  been  differently  de- 
cided by  the  Supreme  Court  of  the  United  States,  tbe  paramount  au- 
thority upon  questions  affecting  the  c<Histruction  and  application  of 
the  federal  Constitution.  Chambers  v.  Bait.  &  Ohio  R.  R.  Co.,  207  U.  S. 
142,  28  Sup.  Ct.  34,  52  L.  Ed.  143 ;  International  Text-Book  Co.  v. 
Pigg,  217  U.  S.  91-112,  30  Sup.  Ct  481,  54  L.  Ed.  678,  27  U  R.  A. 
(N.  S.)  493,  18  Ann.  Cas.  1103.  Since  it  is  universally  conceded  that 
upon  such  questions  the  authority  of  the  United  States  Supreme  Court 
is  controlling  (People  ex  rel.  Cent.  Park,  etc.,  R.  R.  Co.  v.  Willcox, 
194  N.  Y.  383,  87  N.  E.  517;  Sibley  v.  Sibley,  76  App.  Div.  132,  78 
N.  Y.  Supp.  743),  it  seems  that  the  Robinson  Case,  supra,  and  those 
cases  in  ihh  state  which  have  followed  it,  must  be  deemed  to  have 
been  overruled. 

Apart  from  that  question,  however,  I  am  of  opinion  that  the  amend- 
ment of  1913  to  section  1780  of  the  Code  of  Civil  Procedure  acted 
retroactively,  so  far  as  to  confer  jurisdiction  upon  the  Supreme  Court 
to  proceed  with  this  action.  Assuming  lhat,  under  the  section  referred 
to  as  originally  enacted,  the  court  was  without  jurisdicflon,  that  lack 
of  power  went,  not  to  the  right  of  action,  but  to  the  remedy,  or  right 
of  enforcement.  The  statute  giving  a  right  of  action  for  an  injury 
causing  death  is  general  in  its  language,  and  does  not  confine  the 
right  to  sue  to  a  resident  or  citizen  of  this  state,  nor  to  a  death  oc- 
curring within  die  state  (section  1902,  Code  Civ.  Proc).  The  plain- 
tiff, therefore,  acquired  a  right  of  action  under  our  statute  when  the 
death  occurred  (the  statute  of  the  state  of  Texas  also  giving  a  r^ht 
of  action),  and  the  only  bar  to  her  recovery  here  was  section  1/80 
of  the  Code,  which  closed  our  courts  to  her  because  of  her  nonresi- 
dence.  It  seems  to  me,  therefore,  to  be  entirely  accurate  to  say  that 
she  had  a  cause  of  action,  and  that  section  1780  of  the  Code  operated 
only  to  bar  her  remedy.  It  seems  to  be  well  settled  that  a  statute 
which  affects  only  the  remedy,  or  the  form  of  procedure,  will  be  con- 
strued to  act  upon  pending  actions,  unless  a  contrary  intention  is 
plainly  expressed  in  the  statute  itself.  Matter  of  Davis,  149  N.  Y. 
539,  44  N.  E.  185;  Peace  v.  Wilson,  186  N.  Y.  403,  79  N.  E.  329; 
Laird  v.  Carton,  196  N.  Y.  169, 89  N.  E.  822, 25  L.  R.  A.  (N.  S.)  189. 
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As  was  said  respectii^  the  (q>eration  of  a  similar  statute  under  similar 

circumstances : 

"It  acts  Immediately  on  a  thing  tben  In  existence,  and  from  that  moment 
8^768  tbei  court  a  power  to  act  on  that  thing  which  It  did  not  before  haTe." 
Urkin  T.  Saffiinuu  (a  a)  Ifi  Fed.  147-148. 

In  all  of  the  cases  in  which  it  has  heen  held  that  statutes,  reinedial 
in  their  character  and  similar  to  liie  amendment  of  1913  of  section 
1780,  Code  of  Civil  IVocedure,  act  retroactively,  the  courts  have 
coupled  matters  affecting  the  remedy  and  matter  affecting  only  pro- 
cedure as  alike  governed  retroactively.  A  remedy  has  been  defined 
as  a  judicial  means  for  enforcing  a  right  or  redressing  a  wrong 
(Words  and  Phrases,  Second  Series,  vol.  4,  p.  260),  or,  as  it  has  been 
defined  in  this  state,  "an  original  application  to  a  court  or  justice  for 
a  judgment  or  order"  for  the  relief  sought  by  the  applicant  (Matter  of 


What  we  have  here  is  an  action,  commenced  proper  service  of 
process,  to  enforce  a  right  which  plaintiff  had  in  some  forum  to  ob- 
tain redress  from  the  defendants.  At  the  time  the  action  was  com- 
menced the  court  had  no  jurisdiction  to  entertain  it  and  render  judg- 
ment therein,  but  before  the  time  came  to  apply  for  judgment  such 
jurisdiction  had  been  conferred  upon  the  court.  It  seems  to  me  that 
the  act  thus  conferring  jurisdiction  should  be  held  to  attach  to  every 
pending  litigation  in  which  no  application  for  judgment  had  yet  been 
made,  and  thus  to  confer  jurisdiction  upon  the  court  to  render  the 
proper  judgment  in  that  action. 

For  the  reasons  thus  briefly  stated,  I  am  of  the  opinion  that  tiie 
order  appealed  from  should  be  affirmed,  with  $10  costs  and  disburse- 
ments. 


Supreme  Court,  Appellate  Division,  TUrd  Department  Hartih  8,  1918.) 

Bamkroptot  «=»184(2) — Dbkd — Recobding — Peeferencb. 

Where  the  bankrupt,  more  than  four  months  before  the  filing  of  the 
petition,  deeded  real  estate  to  his  wife,  but  the  wife  did  not  record  the 
deed  until  within  the  four  months  period,  such  failure  to  record  did  not 
render  the  conveyance  a  preference  within  the  provision  of  the  Bankr. 
Act  July  1,  1898,  c.  B41,  {  60b,  30  StaL  562  (Comp.  St.  1913,  S  that 
where  the  preference  consists  of  a  transfer  the  four  months  period  shall 
not  expire  until  four  months  after  the  date  of  the  reoordlag  of  the  trans- 
fer, if  by  law  such  recording  Is  required,  since  under  the  New  York,  stat- 
ntea  the  recording  of  deeds  is  not  required,  but  Is  Am&j  permlsstve,  and 
does  not  in  any  manner  affect  the  position  of  a  general  creditor. 

fEd.  Note.— SV)r  other  cases,  see  Bankruptcy,  Cent  Ulg.  S  276;  Dea 
Dig.  «»154(2).] 

Cochrane,  J.,  dissenting. 

Appeal  from  Special  Term,  Fulton  County. 

Action  by  Crawford  O.  Getman,  as  trustee  in  bankruptcy,  against 
Agnes  Lippert    From  a  judgment  of  Hie  Supreme  Court,  entered 
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Cooper,  22  N.  Y.  67-87). 


GETMAN  T.  LIPPEBT. 


Digitized  by 


868 


167  NBW  YORK  WmVLaMXST 


(Sup.  Ct 


upon  the  decision  of  the  court  dismissing  his  complaint*  plaintiff  ap- 
peals. Affirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

DudlCT  &  Dennison,  of  Johnstown  (Alfred  D.  Dennison,  of  Johns- 
town, of  counsel),  for  appellant. 
John  T.  MorriscHi,  of  Johnstown,  for  respondent, 

JOHN  M.  KELLOGG,  P.  J.  We  approve  of  the  manner  in  which 
this  case  was  decided  by  the  Special  Term  and  the  grounds  for  the 
decision,  as  explained  in  the  able  opinion  of  Justice  BcM'st  at  Special 
Term.  We  need  only  to  refer  to  section  60b  of  the  Baidcrupt  Law. 
The  bankrupt  deeded  his  real  estate  to  his  wife  January  23, 1912.  The 
deed,  however,  was  not  recorded  until  February  19,  1913.  The  peti- 
tion in  bankruptcy  was  filed  June  11,  1913.  The  plaintiff  contends 
that  the  recording  having  been  within  four  months  of  the  filing  of 
the  petition  in  bankruptcy  makes  the  conveyance  a  preference  under 
the  section  referred  tp.  That  section  contemplates  that  a  transfer 
made,  or  the  recording  or  registering  thereof,  "if  by  law  such  record- 
ing or  registering  is  required,"  shall  be  deemed  a  preference  if  within 
four  months  of  the  filing  of  the  petition.  Whether  the  recording  of 
this  deed  is  required  by  law  within  the  meaning  of  the  section  de- 
pends upon  the  construction  which  the  state  courts  have  put  upon  our 
recording  statutes.  Holt  v.  Crucible  Steel  Co.,  224  U.  S.  262,  32  Sup. 
Ct  414,  56  L.  Ed.  756.  "The  Bankruptcy  Act  does  not  operate  as 
an  attachment  of  the  bankrupt's  property*  nor  itself  create  a  lien  in 
favor  of  creditors  of  the  class  before  us."  Detroit  Trust  Co.  v.  Pon- 
tiac  Bank,  237  U.  S.  186,  35  Sup.  Ct.  509,  59  L.  Ed.  907. 

The  recording  act  of  this  state  does  not  require  a  deed  of  real  prop- 
erty to  be  recorded.  The  grantee  may  or  may  not  record  his  deed 
as  he  chooses.  The  statute  is  permissive  only.  If  he  takes  posses- 
sion of  the  property  deeded,  there  is  no  reason  why  he  should  re- 
cord it,  except  to  guard  against  the  loss  of  the  deed  itself,  or  to  fa- 
cilitate a  transfer  of  the  tide  by  obtaining  an  official  search.  The  fact 
that  he  is  in  possession  is  notice  to  the  world  of  such  rights  as  he 'has, 
and  there  can  be  no  purchaser  in  good  faith  against  him  arising  from 
the  fact  that  his  deed  is  not  recorded.  If  he  does  not  take  possession 
there  is  no  other  reason  why  he  should  record  his  deed,  except  to  guard 
against  the  dishonesty  or  the  possible  innocent  mistake  of  his  grantor 
in  deeding  or  mortgaging  the  property  to  another  who  may  first  record 
his  conveyance.  The  Bankruptcy  Law  was  passed  to  bring  about 
an  equal  distribution  of  the  assets  of  the  bankrupt  among  his  general 
creditors.  The  secured  creditors  have  attempted  to  take  care  of  them- 
selves, and  do  not  need  the  protection  of  this  law.  In  fact  the  Bank- 
ruptcy Court  is  not  interested  in  Ihem,  except  to  consider  whether 
their  security  is  valid  against  the  general  creditors,  or  whether  a  sur- 
plus above  the  secured  debt  can  be  saved  for  the  benefit  of  the  general 
creditors.  It  is,  however,  necessary  for  the  bankruptcy  courts,  in 
marshaling  the  assets,  to  consider  and  pass  upon  the  rights  of  secured 
creditors.  This  section  having  been  adopted  for  the  protection  of  the 
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general  creditors,  it  should  be  given  a  ccmstruction  to  carry  into  ef- 
fect that  intention.  The  word  "required"  relates  to  the  necessity  of 
recording  a  transfer  to  make  it  valid  E^ainst  the  creditors.  Such  a 
construction  gives  to  the  word  all  necessary  effect  to  carry  out  the 
purpose  of  the  statute. 

We  are  not  discussing  the  case  of  a  chattel  mortgage.  There  the 
filing  of  the  mortgage  is  necessary  to  make  it  valid  against  many 
classes  of  creditors ;  and  we  have  no  quarrel  with  the  cases  holding 
that  the  word  "required"  in  the  statute,  as  applied  to  chattel  mort- 
gages, may  be  considered  as  indicating  an  intent  to  declare  that  an 
unrecorded  chattel  mortgage  shall  be  deemed  a  preference.  But  the 
creditor  under  the  laws  of  this  state  has  no  legal  interest  in  the  ques- 
tion whether  a  deed  is  or  is  not  recorded.  The  record  does  not  in 
any  way  or  manner  affect  his  position,  and  so  far  as  he  is  concerned 
there  is  no  reason  why  a  deed  should  be  recorded.  There  are  some 
District  Court  decisions  applyii^f  the  same  rule  to  a  transfer  of  real 
estate  as  to  a  chattel  mortgage  under  tiiis  section.  In  Matter  of  Hunt, 
14  Am.  Bankr.  Rep.  416,  139  Fed.  283,  Judge  Ray,  of  the  Northern 
District  of  New  York,  held  that  the  recording  of  a  deed  of  New  York 
real  estate  was  not  required  within  the  meaning  of  this  section  of  the 
Bankruptcy  Law.  He  introduced  the  bill  in  the  House,  and  as  it  was 
kitroduced  the  words  "or  permitted"  followed  the  word  "required." 
The  Senate,  however,  strudc  out  those  words,  and  he  considered  tiiat 
action  indicated  that  the  section  was  to  apply  to  absolute  requirements 
and  not  to  the  mere  permission  to  rec(»'d  a  deed.  In  Matter  of  Boyd 
(U.  S.  Circuit  Court  of  Appeals,  Second  Circuit,  April,  1914)  32  Am. 
Bankr.  Rep.  548,  213  Fed.  774,  130  C,  C.  A.  288,  the  same  ruling 
was  made. 

This  question  having  been  directly  passed  upon  by  the  District 
Court  of  this  district  and  the  United  States  Circuit  Court  of  Appeals 
of  this  circuit,  we  feel  it  is  unnecessary  to  consider  the  decisions  in 
other  courts  based  upon  the  statutes  of  other  states.  The  cases  cited 
interpret  the  law  of  our  state,  and  should  be  givoi  effect  luitil  they 
are  overruled  by  a  higher  court. 

We  therefore  conclude  that  the  judgment  should  be  affirmed,  with 
costs.  All  concur,  except  COCHRANE,  J.,  who  dissents. 


WEIGHT  T.  WALL 

(Snpreme  Govrt,  Appellate  Term,  First  D^artmoit   March  18, 

Tbiai.  ®=»162 — DiBuissAL — Tms  fob  Motion. 

Though  the  judge  did  not  reserve  decision  on  motions  to  dismiss  at  the 
close  of  plaintiff's  case  and  at  the  close  of  the  entire  case,  and  did  not 
submit  any  specific  questions  of  fact  to  the  jury,  as  authorized  by  Code 
GiT.  Proc.  i  1187,  it  was  not  error,  on  motion  to  set  aside  the  verdict  for 
plaintiff  to  dismiss  the  complaint  without  grantli^  new  trial,  but  saoh 
dismissal  ooald  not  be  on  the  meri,t& 

[Ed.  Note. — VoT  other  cases,  see  Trial,  Gent.  Dig.  |  870;  Dec;  Dig. 
Q^For  oUiar  eu«s  f  m  Mme  to^io  A  KST-NUMBBR  In  all  Kar-NnmtMraS  D1s«bu  *  indezM 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  Harry  S.  Wright  against  Arthur  W.  Wall.  From  a  judg- 
ment setting  aside  a  verdict  for  plaintiff  and  dismissing  the  complaint, 
and  from  an  order  denying  a  motion  by  plaintiff  to  amend  the  judg- 
ment by  stating  therein  that  defendant  is  subject  to  arrest  and  im- 
prisonment and  liable  to  execution  against  his  person,  plaintiff  appeals. 
Order  setting  aside  verdict  and  dismissing  the  complaint  affirmed,  and 
appeal  from  order  denying  motion  to  amend  juc^ment  dismissed. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Safford  A.  Crummey,  of  New  York  City,  for  appellant 
Harold  S.  Fleischer,  of  New  York  City,  for  respondent. 

WEEKS,  J.  This  is  an  action  to  recover  damages  for  the  conver- 
sion of  a  stationary  steam  engine  and  hoist  of  which  plaintiff  claims 
to  be  die  owner. 

On  December  14,  1914,  the  defendant  made  a  contract  to  furnish 
for  $9,500  the  labor  and  materials  for  the  mason  work  of  a  building 
for  the  construction  of  which  the  plaintiff  was  the  general  contractor. 
Being  unable  to  rent  a  boiler  and  hoist  which  it  was  necessary  for  him 
to  use  in  the  performance  of  his  oxitract,  defendant  told  plaintiff  that 
it  would  be  necessary  to  purchase  one,  and  that  one  could  be  bought 
for  $500,  and  when  the  work  was  ccnnpleted  it  could  be  returned  and 
$300  obtained  therefor,  the  difference  being  the  equivalent  of  rental. 

Chi  December  21,  1914,  plaintiff  gave  his  chedc  for  $500  to  defend- 
ant and  charged  the  same  against  defendant  as  a  payment  on  account 
of  the  contract.  Defendant  cashed  the  check  and  paid  that  amount 
for  the  hoisting  engine  and  boiler,  and  took  a  receipt  therefor  in  his 
own  name  and  thereafter  in  his  name  as  owner,  procured  from  the 
department  of  water  supply  and  the  police  department  the  necessary 
permits  for  its  use.  After  the  purchase  some  question  arose  as  to  de- 
fendant's abili^  to  complete  his  contract  for  the  agreed  price,  but  (he 
work  was  finally  completed  in  March,  1915;  payments  being  made 
by  plaintiff  to  defendant  from  time  to  time,  aggregating  an  amount 
in  excess  of  the  contract  price. 

The  plaintiff  testified  that  all  of  these  payments  were  charged  against 
defendant's  accoimt  and  included  the  $500  check,  the  cost  of  permits 
and  the  expenses  of  cartage  of  the  boiler  and  repairs  thereto.  After 
the  completion  of  the  work  the  engine  and  hoist  were  removed  from 
the  job,  plaintiff  chi  April  10,  1915,  paying  to  defendant  the  cost  of 
such  removal,  which  was  also  charged  against  defendant's  account 

On  May  5,  1915,  plaintiff  wrote  defendant  demanding  possession  of 
the  boiler  or  the  payment  of  $300.  The  defendant  sold  the  same  and 
retained  the  proceeds,  and  plaintiff  brought  this  action,  claiming  that 
the  purchase  was  made  by  defendant  for  him  as  his  agent,  and  that 
the  boiler  was  at  all  times  his  property.  There  was  practically  no  proof 
of  the  value  of  the  boiler  at  the  time  of  the  allied  conversicm,  as  the 
witness  called  by  plaintiff  testified  that  he  had  not  examined  it  and 
did  not  know  its  conditicm,  or  whether  it  was  new  or  old,  but  that  it 
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might  be  worth  from  $25  to  $325.  The  plaintiff  testified  that  defend- 
ant told  him  that  when  the  boiler  was  returned  plaintiff  was  to  get 
$300  back,  and  also  that  before  the  boiler  was  taken  away  defendant 
said :  "I  have  got  it  sold,  and  got  your  $300  for  you."  Defendant 
denied  making  either  of  these  statements. 

Defendant's  motions  for  a  dismissal  of  the  complaint,  made  at  the 
close  of  plaintiff's  case  and  again  at  the  close  of  the  entire  case,  were 
denied,  and  exceptions  taken,  and  the  case  was  submitted  to  the  jury, 
which  returned  a  general  verdict  in  favor  of  plaintiff  for  $200.  A 
motion  to  set  aside  the  verdict  and  for  a  new  trial  was  made  by  de- 
fendant, and,  upon  the  ground  that  "the  relationship  between  the  par- 
ties was,  at  most,  but  that  of  debtor  and  creditor,"  and  "that  .the 
plaintiff  proved  no  cause  of  action."  and  could  not  recover  in  an  ac- 
tion for  conversion,  the  court  granted  the  motion,  and  set  aside  the 
verdict,  and  dismissed  the  complaint. 

It  is  now  urged  that,  even  if  the  court  was  justified  in  setting  aside 
the  verdict,  a  new  trial  should  h^ve  been  ordered,  as  the  court  had 
no  power  to  dismiss  the  complaint]  because  decision  had  not  been  re- 
served on  either  of  tlie  motions  made  for  that  purpose  and  the  court 
had  not  submitted  any  specific  questions  of  fact,  to  the  jury  in  accord- 
ance with  the  provisions  of  section  1187  of  the  Code  of  Civil  Proce- 
dure, but  had  received  a  general  verdict,  and  plaintiff  had  never  con- 
sented to  or  acquiesced  in  any  reconsideration  of  those  motions. 

The  question  thus  presented  does  not  seem  to  have  been  authorita- 
tively determined,  although  somewhat  similar  conditions  have  been  the 
subject  of  judicial  consideration  in  various  forms,  and  it  is  clear  that 
such  dismissal  cannot  be  upon  the  merits.  All  the  leading  cases  upon 
the  question  are  referred  to  and  discussed  in  the  prevailing  and  dis- 
senting opini(»is  in  Blyth  v.  Quinby  &  Co.,  148  App.  IXv.  871,  133 
N.  Y.  Supp.  602 ;  except  Caspers  v.  Dry  Dock,  E.  B.  &  B.  R.  R.  Co., 
22  App.  Div.  156,  47  N.  Y.  Supp.  961,  and  Glennon  v.  Erie  R.  R.  Co., 
86  App.  Div.  397,  83  N.  Y.  Supp.  875,  aifirmed  without  opinion  180 
N.  Y.  562,  73  N.  E.  1124.  In  the  Caspers  Case  the  trial  judge  had  re- 
served decision  on  the  motion  to  nonsuit  over  defendanfs  objection 
and  exception,  and  specific  questions  were  submitted  under  section 
1187  of  the  Code  of  Civil  Procedure.  In  the  Glennon  Case  the  motion 
for  nonsuit  was  denied,  and  specific  questions  were  submitted  to  tiie 
jury,  but  a  general  verdict  was  also  rendered. 

In  Hoey  v.  Metropolitan  Street  Ry.  Co.,  70  App.  Div.  60,  74  N.  Y. 
Supp.  1113,  specific  questions  had  been  submitted  to  the  jury,  and  it 
was  held  that  a  nonsuit  was  proper,  but  that  the  complaint  should  not 
have  been  dismissed  on  the  merits.  In  Russell  v.  Rhinehart,  137  App. 
Div.  843,  122  N.  Y.  Supp.  539,  and  Bums  v.  N.  Y.  &  L.  I.  Traction 
Co.,  139  App.  Div.  146,  123  N.  Y.  Supp.  474  (Second  Department), 
it  was  stated  that  the  practice  of  reserving  decisi<Hi  upon  a  motion 
for  a  nonsuit  and  then  taking  a  general  verdict  was  unautiiorized  by 
the  Code,  but  in  Blyth  v.  Quinby  Co.  (First  Department)  supra, 
it  was  held  by  a  divided  court  that  the  court  had  power  to  reserve 
decision  on  the  motion  to  dismiss,  and  to  grant  it  after  a  general  ver- 
dict, while  recognizing  that  the  Court  of  Appeals  in  Bail  v.  N.  Y.,  N. 
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H.  &  H.  R.  R.  Co.,  201  N.  Y.  355,  94  N.  E.  863,  expreSsly  declined  to 
pass  upon  the  power  of  the  court  to  do  so. 

I  have  been  unable  to  find,  however,  any  case  in  which  the  right  to 
nonsuit  after  a  general  verdict  has  been  tspheld,  where  decision  on 
the  motion  to  dismiss  was  not  reserved.  There  are,  however,  dicta  to 
that  effect  in  some  of  the  cases.  In  Glenncm  v.  Erie  R.  R.  Co.,  supra, 
cited  in  Bail  v.  N.  Y.,  N.  H.  &  H.  R,  R.  Co.,  supra,  the  general  rule 
is  stated  as  follows : 

"If  tbe  case  should  have  been  submitted  to  the  Jury,  the  court  was  lu  error 
In  dismlBslDg  the  complaint.  *  *  *  McDonald  t.  HetropoUtan  Street  R. 
Co.,  167  N.  T.  66,  60  N.  B.  282.  The  court  was  certaUily  Justified  In  setting 
aside  the  verdict  because  In  any  view  It  must  be  conceded  Uuit  the  pr^nder- 
anee  of  evidence  Is  In  the  defendant's  favor  upon  the  question  of  Its  negli- 
gence. If  there  Is  no  evidence  In  plalntUTs  favor  upon  that  question,  how- 
ever, I  think  the  court  was  at  liberty  to  dismiss  the  complaint,  notwith- 
standing the  previous  submission  of  the  case  to  the  jury.  What  should  have 
been  done  at  the  close  of  the  evidence  could  be  done  at  any  time  while  the 
case  remained  within  the  Jurisdiction  and  control  of  the  trial  court," 

And  in  a  concurring  opinion  in  Antes  v.  Watkins,  112  App.  Div. 
860,  866,  98  N.  Y.  Supp.  519,  523,  Mr.  Justice  Ingraham  says: 

"But  If  the  motion  for  a  nonsuit  has  tieen  denied,  and  the  case  submitted 
to  the  Jury,  who  had  found  a  general  verdict  for  the  plaintilf,  If  there  was 
no  evidence  In  plalntUTs  fovor  which  Justified  the  verdict,  the  court  was  at 
liberty  to  dismiss  the  complaint,  notwithstanding  the  previous  submission  of 
the  case  to  the  Jury." 

As  said  in  the  Bl)fth  Case,  where  the  exception  to  the  reservation 
was  taken  by  the  plaintiff : 

"It  Is  dIfBcult  to  see  bow  plaintiff  was  aggrieved.  As  we  are  all  agreed,  the 
motion  •  •  •  should  have  been  granted  when  made,  and  the  plaintiff 
certainly  suffered  no  injury  becavise  it  was  not  granted  until  later." 

An  examination  of  the  record  satisfies  me  that  there  was  no  evi- 
dence that  would  justify  a  jury  in  finding  that  the  ownership  of  the 
boiler  was  in  the  plaintiff,  and  the  determination  of  the  court  below 
was  therefore  correct;  and  as  the  evidence  offered  by  plaintiff,  which 
was  excluded,  would  not  change  the  conclusion,  based  upon  his  own 
testimony,  that  he  had  no  cause  of  action  for  conversion,  there  would 
seem  to  be  no  reason  for  sending  the  case  back  for  a  useless  new  trial, 
especially  as  appellate  courts  now  have  the  right  to  direct  such  judg-- 
ment  as  either  party  may  be  entitled  to,  and  are  required  to  give  judg- 
ment without  regard  to  technical  errors  or  defects,  or  to  exceptions 
which  do  not  affect  the  substantial  rights  of  the  parties. 

The  order  setting  aside  the  verdict  and  dismissing  the  complaint, 
and  the  judgment  entered  thereon,  should  therefore  bt  affirmed,  with 
$25  costs,  and  the  appeal  from  the  order  denying  plaintiff's  motion  to 
amend  the  prior  judgment  is  therefore  academic,  and  should  be  dis- 
missed, without  costs.  All  concur. 
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TUCKER  V.  WESTERN  UNION  TELEGRAPH  OO.  et  aL 
(Snpreme  Court,  Special  Term,  Erie  Conn^.   March  14,  1916.) 

1.  Abatbuknt  and  Bbvital  «s»52-— DcAtH  or  Pabtt— Gaubbb  Which  Sub- 

TIVE — AJ9SIONABXL1TT. 

■One  (tf  tbe  testa  whether  a  cause  of  actton  anrrlves  or  abates  m  death 
of  plaintiff  l8  whether  It  Is  awl^nable. 

[Ed.  Note.— For  other  cases,  see  Abatemoit  and  Bevtval,  Gent  DIk.  U 

248-254 ;  Dec.  Dig.  <^=>52.1 

2.  Abatehkitt  and  Bbtital  «=:»S8— Dkaih  of  Pabtt— Gattsbs  Which  Suxvin 

— ^Action  vob  InJURcnoM. 

A  caoae  of  action  by  a  stockbroker  against  a  telegraph  company  tot 
injunction  against  dlscontlnaance  of  Ita  service  in  supplying  quotations 
from  the  stock  exchange,  without  claim  for  damages,  not  based  on  any 
contract,  but  on  the  theory  that  defendant  as  a  public  service  corporation 
could  not  legally  discriminate  against  plaintlfl,  abates  on  the  death  of  the 
plaintiff. 

[EM.  Note.— For  other  cases,  see  Abatement  and  Berlval,  Oent  Dig.  H 
294-300;  Dec.  Dig.  «»58.1 

3.  BAnKBTTPTCT  «S»145(1) — ADUIinSIBATION  OF  ESTATB — RlQHTS  OF  TbTJSTEB. 

All  rights  of  actl<m  in  favor  at  a  bankrupt  on  contract  vest  in  the 
trustee  by  virtue  of  the  federal  Bankruptey  Act  (Act  Cong.  July  1,  1S9S, 

C  541,  30  Stat.  544). 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  U  230.  234; 
Dec.  Dig.  «=3l45(l)-] 

A.  Banksuptot  ^»156 — ^Deaih  of  Pabtt— Oontxruaitce  of  Action — ^Bioht 
or  Adhinistbatob. 

Where  an  action  by  a  bankrupt  is  pending  at  the  apptdntment  of  the 
trustee,  and  the  trustee  takes  no  action  U  the  cause  survlTes  on  death  of 
tbe  bankrupt,  his  administrator  would  have  the  right  to  nmtinne  the 
action. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Oent  Dig.  IS  240-246; 
Dec.  Dig.  «»156.] 

Action  by  Henry  C.  Tucker  against  the  Western  Union  Telegraph 
Company  and  others.    Heard  cm  moticm  by  defendants  to  have  tiie 

action  declared  abated  on  account  of  the  death  of  plaintiff,  and  cross- 
motion  to  have  the  administrator  of  plaintiff  substituted  for  the  plain- 
tiff, and  the  action  continued  in  his  name.  Defendants'  moticni  grant- 
ed, and  motion  to  substitute  administrator  denied. 

James  O.  Moore,  of  Buffalo,  for  plaintifFs  administrator. 
Henry  S.  Robbins,  of  Qiicago,  111.,  Maurice  C.  Spratt,  of  Buffalo, 
and  J.  M.  Richardson  Lyeth,  of  New  York  City,  for  defendants. 

WHEELER,  J.  Iliese  motions  present  die  questicm  of  law  vrhether 
the  cause  of  action  in  this  case  survives  the  death  of  the  plaintiff.  The 
plaintiff  was  a  stockbroker,  and  for  a  number  of  years  had  been 
transacting  that  business  at  the  city  of  Buffalo,  N.  Y.,  with  branch  of- 
fices in  other  cities.  During  this  time  the  Western  Union  Telegraph 
Company  had  supplied  the  plaintiff  by  wire  with  stock  quotations  from 
the  New  York  Stock  Exchange  and  elsewhere.    This  service  the  de- 

<n»For  oth«r  caMt  im  Bam*  toplo  ft  KST-MUHBER  In  all  Kar-Numbmd  DlsMti  *  IndtxM 
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fendant  threatened  to  discontinue,  and  this  action  was  brought  by  the 
plaintiff  to  restrain  this  threatened  action,  and  to  restrain  the  defend- 
ants from  discontinuing  its  fast  wire  service,  and  from  removing  tidc- 
ers  from  the  i^ntiff's  office. 

The  plaintiff's  action  was  predicated  upon  the  theory  that  the  Tele- 
graph Company,  as  a  public  service  corporation,  owed  a  duty  to  the 
pubHc  to  treat  dike  all  who  desired  its  service,  and  could  not  l^ally 
discriminate  against  the  plaintiff  in  the  matter  of  furnishing  stock 
quotations.  A  preliminary  injunction  was  granted,  and  this  was  con- 
tinued pendente  lite  upon  a  motion  to  dissolve.  An  appeal  was  taken 
from  this  order  to  the  Appellate  Division  of  this  court,  and  the  order 
continuing  the  injunction  affirmed.  Shortly  after  this  the  (^aintiff 
died,  but  before  his  death  made  a  general  assignment  for  the  benefit  of 
creditors.  Subsequently  proceedings  in  bankruptcy  against  the  plain- 
tiff were  instituted,  and  Mr.  ButterfieH  appointed  receiver  of  the  bank- 
rupt's property.  On  the  Uth  of  February,  1916,  Edward  N.  Mills 
was  appointed  administrator  of  the  estate  of  the  plaintiff  (deceased) 
by  the  Surrogate's  Court  of  Erie  County. 

By  reason  of  the  financial  condition  of  the  plaintiff's  estate,  it  is 
probable  that  the  questions  here  raised  become  purely  academic,  and 
little  is  to  be  gained  by  reviving  and  continuing  the  acti(»i.  Neverthe- 
less these  motions  are  before  the  court,  and  must  be  disposed  of  on 
their  merits.  It  is  not  claimed  die  right  of  the  plaintiff  to  be  served 
with  stock  quotations  is  based  upon  any  contract  between  the  plaintiff 
and  the  telegraph  company,  but  is  predicated  on  the  duty  the  company 
is  claimed  to  owe  the  plaintiff  and  the  public  to  serve  all  alike  without 
discrimination.  In  his  complaint,  the  plaintiff  alleged  his  readiness 
to  enter  into  a  ccmtract  with  the  telegraph  company  for  such  service, 
and  to  observe  any  and  all  reasonable  rules  imposed  on  those  given 
such  service.  The  plaintiff  alleged  no  damages,  but  simply  sought  to 
restrain  threatened  action ;  so  we  have  the  question  presented  sharply 
whether  an  action  brought  to  enforce  observance  of  a  duty  owed  the 
plaintiff  by  a  public  service  corporation  survives  the  death  of  the  plain- 
tiff in  the  action.  A  search  for  judicial  precedent  so  far  has  been 
fruitless  in  discovering  any  decided  case  where  this  question  has  been 
raised. 

[1]  Whatever  rights  the  plaintiff  had  to  service  by  the  telegra]^ 
company  was  possessed  equally  by  every  other  member  of  the  com- 
munity. If  we  may  suppose  that  at  the  death  of  the  plaintiff  his  busi- 
ness as  a  stockbroker  was  a  successful  going  business,  any  one  suc- 
ceeding to  that  business  would  by  law  be  entitled  to  the  same  service 
the  plaintiff  enjoyed — not  by  virtue  of  his  successorship,  but  because 
of  being  one  of  the  public,  which  the  telegraph  company  is  bound  to 
serve  without  discrimination.  One  of  the  tests  of  whether  a  cause 
of  acti(ni  survives  or  abates  is  whether  it  is  assignable  or  not.  Blake 
v.  Griswold,  104  N.  Y.  613.  11  N.  E.  137;  Hegerich  v.  Keddie,  99 
N.  Y.  258,  1  N.  E.  787,  52  Am.  Rep.  25;  Brackett  v.  Griswold,  103 
N.  Y.  425,  9  N.  E.  438. 

[2]  Is  this  cause  of  action  assignable?  Bearing  in  mind  the  fact 
that  the  right  claimed  is  the  right  to  be  served  by  the  telegraph  com- 
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pany  the  same  as  others,  it  must  be  seen  that  any  formal  assignment 
of  this  right  would  confer  on  the  assignee  no  o^er  or  greater  right 
than  he  already  possessed.  The  assignor,  by  such  an  assignment,  could 
not  divest  himself  of  his  right  to  such  service.  It  would  still  remain. 
The  right,  in  a  sense,  is  a  purely  personal  right,  as  distinguished  irom 
a  property  right,  but  a  pers(»ial  right  rajoyed  equally  with  every  other 
citizen  of  the  state.  If  the  plaintiff  had  sold  his  business,  with  its 
good  will,  the  purchaser,  irrespective  of  any  bill  of  sale  or  assignment, 
could  enforce  the  right  to  service  of  stock  quotations  regardless  of 
whether  the  right  to  telegraph  service  had  been  formally  included  or 
reserved  by  the  terms  of  sale.  The  right  to  service  depends,  not  on 
the  business  done,  but  cm  demand  for  the  same,  the  payment  ior 
the  service,  and  the  compliance  with  the  reasonable  rules  and  re^^a- 
tions  of  the  company  governing  the  service. 

Csn  it  be  fairly  said  that  such  a  right  survives  the  death  of  one  who 
has  had  it — ^that  it  constitutes  a  part  of  his  estate  which  may  be  sold 
and  transferred  like  other  property  ?  It  seems  to  us  the  question  an- 
swers itself.  Let  us  suppose  a  railroad  company  should  refuse  to 
carry  a  commuter  between  his  suburban  home  and  the  city  at  the 
same  fare  accorded  others,  and  the  commuter  brought  suit  to  enjoin 
such  action.  Could  it  be  contended  that  the  cause  of  action  survived 
the  deaA  of  the  plaintiff?  Is  there  any  difference  in  principle  be- 
tween the  case  supposed  and  the  case  now  under  consideration?  The 
counsel  for  the  administratoi"  urges  that  there  is  such  a  distinction; 
that  in  the  last  analysis  this  section  is  one  for  the  preservation  of  the 
plaintiff's  business,  and  therefore  involves  a  property  right.  The  ar- 
giunent  made -is  that  without  the  benefit  of  the  rapid  service  by  wire 
of  stock  quotations  the  deceased  plaintiff  could  not  successfully  trans- 
act business,  and  that  by  means  of  the  enjoyment  of  such  service  the 
plaintiff  had  built  up  a  lai^  business,  the  clientage  and  good  will  of 
whidi  became  a  valuaUe  asset,  which  would  be  wholly  destroyed  by 
its  withdrawal. 

The  argument  has  its  appeal,  and  undoubtedly  was  a  consideration 
which  moved  the  court  to  sustain  the  injunction  granted  in  this  action. 
Nevertheless  the  argument  proceeds  upon  the  assumption  that  the 
plaintiff  possessed  some  peculiar  right  or  interest  in  the  service  not 
enjoyed  by  others,  giving  an  added  value  to  his  business,  and  which 
he  might  pass  on  to  others.  Such,  however,  does  not  appear  to  be  the 
fact,  for  any  one  acquiring  such  business  and  good  will  would  be  en- 
titled to  the  same  service  the  plaintiff  enjoyed,  not  because  the  plaintiff 
had  had  the  benefit  of  it,  but  because  the  law  gives  and  guarantees  to 
the  purchaser  or  successor,  as  one  of  the  public,  the  same  rights  and 
privilei^es — ^the  right  being  not  an  incident  to  the  business,  but  a  right 
belonging  to  every  member  of  the  public.  If  the  telegraph  company 
were  to  refuse  such  a  purchaser  of  the  plaintiff's  business  the  service  of 
slock  quotations,  and  the  {nirchaser  were  compelled  to  enforce  his  rights 
to  such  service  by  action,  it  seems  to  us  he  would  be  compelled  to  base 
his  action,  not  on  the  ground  that  his  predecessor  in  title  had  enjoyed 
such  service,  but  upon  his  own  right  as  a  member  of  the  community  to- 
be  given  it.  It  is  difficult,  therefore,  to  see  how  the  common-law  right 
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of  Mr.  Tucker  to  stock  quotations  would  enhance  the  value  of  &e  good 
will  of  the  business  to  a  purchaser. 

These  considerations  lead  us  to  conclude  that  the  right  to  service  by 
a  public  service  corporation  is  in  no  proper  sense  a  property  right, 
and  is  not  assignable,  and  therefore  does  not  survive  the  death  of  the 
individual.  The  case  would  be  different  if,  with  the  right  to  the  in- 
junction demanded,  the  plaintiff  had  coupled  a  claim  for  damages 
sustained  by  reascm  of  an  actual,  instead  of  a  threatened,  violation  of 
the  duty  it  owed  tile  plaintiff.  To  the  extent  of  damages  actually 
sustained,  the  cause  of  action  would  have  survived.  There  is,  how- 
ever, no  such  element  in  this  action.  No  damages  are  alleged  or  claim- 
ed, and  the  relief  spught  is  only  against  threatened  action. 

[3]  The  objection  is  also  made  by  the  defendants  that,  assuming 
the  cause  of  action  survives,  the  receiver  in  bankruptcy,  and  not  the 
administrator,  is  the  proper  party  to  be  substituted ;  and  inasmuch  as 
the  receiver,  upon  whom  notice  of  this  motion  on  the  part  of  defend- 
ants has  been  served,  does  not  oppose  the  granting  of  the  order  de- 
claring an  abatement,  the  order  sliould  be  granted.  Undoubtedly  all 
rights  of  action  in  favor  of  a  bankrupt  on  contract  vest  in  the  trustee 
by  virtue  of  the  federal  Bankruptcy  Act.  Kessler  v.  Herklotz,  132 
App.  Div.  278,  117  N.  Y.  Supp.  45;  Hahle  v.  Cole,  112  App.  Div.  636. 
98  N.  Y.  Supp.  1049. 

[4]  These  very  cases,  however,  hold  that,  where  an  action  is  pend- 
ing at  the  time  of  his  appointment,  the  trustee  in  bankruptcy  may 
elect  whether  he  will  intervene  or  not.  If  he  does  not  choose  to  be- 
come a  party  to  the  actitm,  he  may  permit  the  action  to  proceed  in 
the  name  of  the  bankrupt,  and  avail  himself  of  the  fruits  of  the  liti- 
gation. This  seems  to  be  the  effect  of  the  cases  cited  where  the  bank- 
rupt survives.  Where  he  dies  before  the  termination  of  the  litigation, 
it  would  seem  the  administrator  of  the  deceased  bankrupt  might  ask 
for  a  substitution  where  the  trustee  or  receiver  neglects  or  fails  to  act 
in  his  own  behalf.  Here  the  receiver  remains  silent  and  takes  no 
action,  and  I  am  of  the  opinion  that  under  sudi  circumstances,  if  the 
cause  of  action  in  fact  survives,  the  administrator  would  have  the 
right  to  continue  the  action.  However,  in  view  of  the  conclusion  we 
have  reached  that  the  action  does  not  survive,  we  think  the  defend- 
ants' motion  to  abate  should  be  granted,  and  the  motion  to  substitute 
the  administrator  should  be  denied. 

So  ordered. 


SILVERMAN  T.  CLEVELAND,  C,  C.  ft  ST.  L.  RT.  CO. 
(Supreme  Court,  Appellate  Team,  First  D^rtment  Man^  18,  19160 

Gabbiers  4=9l32 — Cakbiage  of  Goods — Aonons. 

In  an  action  against  a  railroad  company  for  the  value  of  goods  lost  In 
transit,  where  the  shipment  was  delivered  by  the  company  at  destination 
to  a  truckman  sent  by  plaintiff,  to  recover  plaintiff  mast  show  that  the 
goods  were  not  lost  by  the  truckman. 

EEd.  Note.— For  other  cases,  see  Canters,  Cent  Dig.  S8  678-582,  606; 
Dec.  Dig.  <8=>132.] 
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At^>ea]  from  Municipal  Court,  B(»ough  of  Manhattan,  Ninth  IMs- 
trict 

Acti(m  by  Morris  R.  Silverman  against  the  Cleveland,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Company.  From  a  judgment  for  {Jain- 
tiff,  defendant  appeals.   Reversed  and  remanded. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Alex  S.  Lyman,  of  New  York  City  (Frederick  I*  Wheeler,  of  New 
York  City,  of  counsel),  for  appellant. 

Samuel  J.  Siegel,  of  New  York  City  (Louis  H.  Solomon,  of  New 
York  City,  of  counsel),  for  respondent 

PER  CURIAM.  The  action  is  to  recover  the  value  of  goods  claim- 
ed to  have  been  lost  in  transit.  Before  plaintiff  was  entitled  to  re- 
cover, it  was  incumbent  upon  him  to  prove  that  the  loss  in  question 
occurred  while  the  goods  were  in  defendant's  possession.  The  miss- 
ing link  in  the  proof  is  the  care  taken  of  the  shipment  from  the  time 
of  its  delivery  by  defendant's  connecting  carrier  to  the  truckman  salt 
by  plaintiff  to  t^e,  and  who  did  take,  the  shipment  from  its  posses- 
sion, to  the  time  when  he  made  delivery  thereof  to  the  plaintiff.  To 
make  out  a  complete  case  there  should  have  been  proof  that  Ae  goods 
were  not  lost  or  stolen  while  in  the  possession  of  the  truckman.  Can- 
field  V.  B.  &  O.  R.  R.,  75  N.  Y.  144;  Hirsch  v.  Hudson  R.  Une,  26 
Misc.  Rep.  823,  57  N.  Y.  Supp.  272;  Baer  v.  N.  Y.  C.  &  H.  R.  R., 
83  Misc.  Rep.  88,  144  N.  Y.  Supp.  682. 

Hie  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
$10  costs  to  appellant  to  abide  the  event 


HOFFMANN  et  aL  T.  THIRD  AVE.  RT.  CO. 
(Supreme  Court,  Appellate  Term,  First  Department   March  13,  1916.) 

1.  Dauaoes  <8=>113 — Pebgdnai.  Pbofebtt — Meascbe. 

Damages  tor  a  total  destruction  of  plaintiffs'  wagon  from  colUsttm  with 
one  of  defendant's  cars  would  be  the  value  of  the  wagon  at  the  time  of 
the  acddent. 

[EA.  Note. — For  other  cases,  see  Damages,  Cent  Dig.  fj  90,  91,  279,  280; 
Dec.  Dig.  «ft=»113.] 

2.  Dakagks  «=3l3» — Injubt  to  Personal  Pbopkbtt — Evidence — JuoainiNT. 

.  In  an  action  to  recover  for  a  total  destruction  of  plaintiffs'  wagon  from 
a  ooUiatoa  with  defendant's  car,  where  the  court  allowed  plaintiff  to  tes- 
tify that  he  paid  $200  for  the  wagon  three  years  before,  and  had  expenaeU 
$165  for  repairs,  and  there  was  no  evidence  that  the  price  was  Its  fair 
market  value,  or  that  the  expense  for  r^ir  was  ftilr  and  reasonable,  or 
as  to  Its  value  immediately  before  the  acddent,  Judgment  for  plaintiff  for 
$202  was  without  basis  In  the  evidence. 

[Ed.  Note.— For  other  cases,  see  DamaM  Cent  IMg.  H  400-408;  Dea 
Dig.  «8=»139.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 
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Action  by  Henry  Roifmann  and  Charles  Roffmann,  composing  the 
firm  of  Carl  Hoffmann's  Scms,  against  the  Third  Avenue  Railway 
Company.  From  a  judgment  entered  in  favor  of  the  plaintiff  for  the 
sum  of  $202,  defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

James  L.  Quackenbush,  of  New  York  City  (James  M.  O'Neill  and 
Joseph  S.  Meadow,  both  of  New  York  City,  of  counsel),  for  appdlant 
Charles  Brandt,  Jr.,  of  New  York  City,  for  respondents. 

PER  CURIAM.  The  action  is  in  negligence  and  to  recover  the 
damages  to  plaintiffs'  wagon  arising  out  of  a  collision  with  one  of  de- 
fendant's electric  cars.  Upon  conflicting  testimony  the  learned  court 
decided  that  defendant  was  solely  responsible  for  the  accident,  and 
the  finding  in  that  respect  is  not  so  against  the  we^ht  of  evidence  as 
to  call  for  a  reversal  of  the  judgment  upon  that  ground. 

[1,2]  We  think,  however,  t^at  gross  error  was  committed,  not 
alone  in  the  admission  of  testimony  on  the  question  of  damages,  but 
that  the  evidence  of  damage  as  finally  submitted  was  wholly  insuffi- 
cient as  the  basis  of  any  judgment.  The  claim  for  damages  was  for 
a  total  destruction  of  the  wagon,  and  consequently  tiie  question  to  be 
determined  upon  that  issue  was  the  value  of  tlie  vehicle  at  the  time 
of  the  accident.  The  court  permitted  plaintiffs  to  testify,  under  ob- 
jection and  exception,  that  they  paid  for  it  three  years  before  $200, 
and  that  since  then  they  expended  thereon  for  repairs  $165.  No  at- 
tempt was  made  to  show  tiie  reasonable  value  of  the  wagon  when 
purchased,  or  in  other  words  that  the  purchase  price  paid  was  its 
fair  market  value,  nor  that  the  amount  paid  for  repairs  was  fair  and 
reasonable.  Furthermore,  there  is  not  a  scintilla  of  testimony  show- 
ing the  value  of  the  wagon  immediately  before  the  accident. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  the 
appell^t  to  abide  the  event. 


KLATZKT  T.  HATCH. 
(Supreme  Court,  Appelate  Term,  First  Department   March  13,  1916.) 

COCBTS  «=:>189(1)— MU^IOIPAI.  OOUBT— BeVXBW— FaiLUBE  TO  OBJECT— SUB- 

BTANTivK  Law. 

Where  plaintiff  withoat  counsel  comes  Into  the  Municipal  Court,  and 
submits  bis  cause,  lie  has  a  right  to  rely  on  It  being  determined  according 
to  the  law,  and  cannot,  by  falling  to  object  to  admission  of  testimony, 
be  held  to  walre  a  rule  of  substantive  law  that  a  written  contract  cannot 
be  varied  and  contradicted  by  a  contemporaneous  oral  agreement. 

[Ed.  Note.~For  other  cases,  aee  Courts,  Cent.  Dig.  f{  409,  413,  458; 
Dec.  Dig.  «=»189(1).] 

Delebanty,  J.,  dissenting. 

Appeal  frcnn  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Acticm  by  Samuel  Klatzky  against  Robert  Lee  Hatch.  Frcxn  a  judg- 
ment for  defendant,  plaintiif  appeals.   Reversed  and  rendered. 
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Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 

DELEHANTY,  JJ. 

Jacob  I.  Berman,  of  New  York  City,  for  appellant. 
Henry  O.  Kahn,  of  New  York  City  (Joseph  W.  Schwartz,  of  New 
York  City,  of  counsel),  for  respondent. 

LEHMAN,  J.  The  plaintiff  sued  for  balance  of  rent  due  for  the 
month  of  October,  1915,  under  written  lease.  Under  the  terms  of 
this  lease  the  defendant  was  absolutely  obligated  to  pay  this  rent 
At  the  trial  the  defendant  attempted  to  show  that,  prior  to  or  contem- 
poraneously with  the  making  of  the  written  lease,  the  plaintiff  agreed 
orally  to  make  certain  repairs  and  that  the  rent  should  be  suspended 
until  the  repairs  were  ccmipleted.  The  plaintiff  denied  the  makii^ 
of  the  oral  agreement,  but  did  not  object  to  the  admission  of  any  evi- 
dence upon  Uiis  issue  nor  move  to  strike  it  out.  The  trial  justice 
thereupon  resolved  this  issue  against  the  plaintiff  and  gave  judgment 
for  the  defendant. 

There  can  be  no  doubt  that  the  oral  contract  to  suspend  the  rent 
varied  and  even  contradicted  the  written  contract,  which  provided 
for  the  absolute  payment  of  rent  There  can  also  be  no  doubt  but 
that  under  the  law  the  parties  are  condusively  presumed  to  have  em- 
bodied th^ir  actual  agreement  in  the  written  lease,  and  no  testimony 
showing  a  contemporaneous  oral  agreement  can  overcome  this  pre- 
sumption. The  defendant  does  not  seriously  dispute  these  propositions, 
but  urges  that  the  plaintiff  had  a  ri^ht  to  waive  the  benefit  of  this 
presiunption,  and  that  he  has  waived  it  by  failing  at  the  trial  to  object 
to  the  trial  justice  considering  the  testimony  and  oassing  upon  the 
issue  thereby  raised.  Brady  v.  Nally,  151  N.  Y.  258,  45  N.  E.  547. 
It  seems  to  me  that  the  judgment  should  not  be  affirmed  on  any  such 
ground.  The  Municipal  Court  is  established  primarily  for  the  purpose 
of  dealing  with  cases  involving  small  amounts  of  money.  The  Legis- 
lature has  attempted  to  arrange  a  procedure  for  the  trial  of  cases  which 
shall  be  so  simple  and  free  from  technicalities  that  a  party  can  ap- 
pear there  and  conduct  his  case  in  person  without  jeopardising  his 
rights.  In  this  case  the  plaintiff  appeared  and  conducted  his  case  with- 
out an  attorney.  It  is  difficult  to  lay  down  any  hard  and  fast  rule 
as  to  the  procedure  to  be  followed  at  a  trial  conducted  in  such  man- 
ner. Undoubtedly  a  party  can  waive  any  rights  quite  as  effectually  in 
pers(wi  as  by  attorney,  and  undoubtedly  a  failure  to  object  to  testi- 
mony by  a  party  conducting  a  trial  in  person  is  at  least  some  evidence 
of  a  waiver  of  the  benefit  of  a  rule  of  law  rendering  such  testimony 
objectionable.  On  the  other  hand,  where  a  party  comes  into  court 
and  without  aid  of  counsel  submits  his  cause  to  the  court,  he  has  a 
right  to  rely  upon  the  cause  being  determined  according  to  the  estab- 
li^ed  law,  and  cannot  be  held  to  waive  an  established  rule  of  substan- 
tive law  merely  by  failure  to  object  to  the  admission  of  testimony. 

Judgment  should  be  reversed,  with  $20  costs,  and  judgment  awarded 
to  the  plaintiff  for  the  sum  of  $25,  with  costs. 


WEEKS,  J.,  concurs.   DELEHANTY,  J.,  dissents. 
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(Supreme  Ooort.  AiipeUato  Twm,  First  Departmeiri:.  Marcb  18,  1916J 

1.  Contracts  ^=3212(2) — ^Pssfobmancb — Beasonabu  Time. 

A  dressmaker,  who  made  and  delivered  a  dress  not  In  compliance  with 
the  order,  the  cnstomer  rrtalning  the  skirt  and  returning  the  coat,  which 
tbe  dressmaker  altered,  soiling  the  Uidiig,  had  a  reasonable  time  to 

remedy  such  sollnre. 

XEd.  Note.— For  other  cases,  see  Contracts,  Cent.  Dig.  {{  ^7-061; 
Dec.  Dig.  «=»212(2)J 

2.  CONTBAOTS  *=>320— Pebfomcahoe— Beasonablb  OppORTONrrr. 

In  such  case,  where  the  soilure  was  not  entirely  removed  by  cleaning, 
the  cnstomer  could  not  reject  the  dress  unconditioDally  until  she  gave  tbe 
dressmaker  opportunity  to  replace  the  soiled  piece  of  lining. 

[£d.  Note.— For  other  cases,  see  Contracts,  Cent.  Dig.  IS  1469,  1468, 
1493-1627;  Dea  Dig.  «ss>820.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Acti<Hi  by  Marie  Therese  Fayou  against  l\rthur  B.  Jekyll  and  wife. 
From  a  judgment  for  cc»ts  for  defendants  after  trial  without  a  jury, 
plaintiff 'appeals.   Reversed,  and  new  trial  cnrdered. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Dennis  &  Buhler,  of  New  York  City  (Jos^h  S.  Buhler,  of  New 
York  City,  of  counsel),  for  appellant. 
David  C.  Broderick,  of  New  York  City,  for  respondents. 

LEHMAN,  J.  On  September  30,  1915,  the  defendant  ordered  a 
dress  from  the  plaintiff.  The  plaintiff  testified  that  it  was  made  up 
exactly  as  ordered.  It  was  delivered  to  the  defendant  on  October 
13th.  The  defendant  retained  the  skirt,  but  thereafter  returned  the 
coat  to  the  plaintiff,  because  she  claimed  the  coat  should  have  been 
finished  with  some  buttons  or  fastenings.  To  avoid  any  dispute  the 
plaintiff  put  on  the  fastenings  as  requested,  and  again  delivered  the 
coat  to  the  defendant  on  October  18th.  The  defendant  again  re- 
turned the  coat  because  the  lining  had  become  soiled  in  two  places. 
The  plaintiff  cleaned  the  lining  and  delivered  the  coat  a  third  time 
on  October  21st.  The  defendant  refused  to  accept  the  coat  with  the 
lining  cleaned.  The  plaintiff  immediately  offered  to  pist  in  a  new 
piece  of  lining,  but  this  offer  was  refused. 

[1,  2]  At  tihe  trial  the  only  dispute  which  develc^ed  was  in  regard 
to  two  points:  First,  did  the  coat  as  ordered  require  fastenings? 
and,  second,  was  the  coat  in  proper  condition  when  it  was  delivered 
on  October  21st?  On  the  first  point  in  dispute  I  can  find  no  com- 
petent evidence  on  the  part  of  the  defendant  which  contradicts  the 
plaintiff's  evidence  that  the  suit  was  made  as  ordered.  It  is  not  dis- 
puted that  the  suit  was  ordered  from  a  model  with  certain  modifica- 
tions.  The  defendant  is  unable  to  testify  positively  that  the  model 
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had  any  fastenings,  nor  does  she  state  positively  that  tiie  modifica- 
tions included  fastenings.   Her  testimony  on  this  point  is  only  that: 

"I  asked  for  a  suit  that  would  be  made  open  at  the  neck  and  without  the 
far,  if  they  oouM  make  me  a  practical  salt,  which  I  fanoted  bududed  buttons 
or  fastenings." 

Assuming,  however,  that  the  dress  as  delivered  on  October  13th 
was  not  in  accordance  with  the  order,  it  is  not  disputed  that  the  dress 
as  delivered  on  October  18th  was  in  compliance  with  the  order,  and 
the  only  objecticm  raised  was  that  the  lining  was  soiled  during  the 
making  of  the  alteraticms  to  the  ayat.  Dearly  the  plaintiff  at  that 
time  had  a  right  to  a  reasonable  time  to  remedy  this  defect,  which 
had  arisen  only  after  the  first  delivery,  especially  as  the  defendant 
had  apparently  during  all  this  time  retained  the  skirt;  and  even  if 
the  defendant  is  correct  in  her  views  that  this  defect  was  not  entirely 
removed  by  cleaning,  she  had  no  right  to  reject  the  dress  uncondi- 
ticmall^  on  October  21st,  but  was  bound  to  give  the  plaintiff  the  op- 
portunity to  replace  &e  S(»led  piece  of  lining. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  $30 
costs  to  appellant  to  abide  the  event.  All  concur. . 


(Supreme  Gonrt,  Appellate  Term,  First  Department   March  18,  1916.) 

UUKKIPAI.  COIUroBATJOITS  4s>705<6) — ^INJUBUB  To  PiBSONS  XH  STBEBIS — NSQ- 

LiOENCE — What  ConffnTuras. 

The  motor  car  of  defendant  was  stopped  In  front  of  plaintiff's  place  of 
basiness.  The  helper  alighted  to  deliver  goods,  while  the  driver  left  his 
seat  and  busied  himself  with  the  goods  In  the  rear  of  the  car.  While 
doing  this  work  the  car  was  started,  and  before  the  driver  could  reach 
the  seat  and  stop  it  plaintiffs  premises  were  injured.  Held  that,  the 
car  b^g  started  by  the  willful  act  of  small  boys,  who  jumped  on  the 
trade  In  the  driver's  temporary  absence,  there  was  no  negligence  for 
which  defendant  was  liable,  for  one  is  not  bound  to  provide  against  the 
act  of  willful  wrongdoers  though  the  wrongdoers  be  email  boya. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Gent  Dig.  1 
1615;  Dec.  Dig.  «s»70S(6).] 

Appeal  from  Mimicipal  Court,  Borough  of  Maidiattan,  First  Dis- 
trict. 

Action  by  Dominick  Frashella  against  George  C.  Taylor,  as  Presi- 
dent of  the  American  Express  Company.  From  a  judgment  for  plain- 
tiff, and  an  order  denying  a  motion  for  new  trial,  defendant  a;^>eals. 
Reversed,  and  ccnnplaint  dismissed. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Carter,  Ledyard  &  Milbum,  of  New  York  City  CHiomas  S.  Doughty, 
of  New  York  City,  of  counsel),  for  appellant. 
Alphonsus  A.  Brugnoli,  of  New  York  City,  for  respondent 
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LEHMAN,  J.  The  plaintiff  has  recovered  a  judgment  for  damages 
to  merchandise  in  the  window  of  his  place  of  business  by  an  automo- 
bile truck  owned  by  the  defendant.   The  complaint  sets  forth : 

"That  at  the  time  and  place  aforesaid  the  said  auto  truck  vehicle  was  neg- 
ligeDtly  and  carelessly  left  unguarded  and  unprotected  by  the  said  servant  of 
the  defendant,  and  the  same  was  suddenly  started  with  great  speed  and  vio- 
lence ;  that  It  was  caused  to  run  on  the  sidewalk  <m'  tlie  opposite  side  of  the 
street  against  the  wiadow  of  plalntUTs  store." 

It  is  to  be  noted  that  the  complaint  does  not  set  forth  that  a  serv- 
ant of  the  defendant  negligently  started  the  machine,  but,  on  the  con- 
trary, sets  forth  that  the  negligence  of  the  defendant  consisted  in  leav- 
ing the  vehicle  "unguarded  and  unprotected."  At  the  trial^  it  appeared 
undisputed  that  the  automobile  stopped  in  front  of  the  plaintiff's  place 
of  business.  A  helper  left  the  truck  to  deliver  some  goods.  While 
the  helper  was  delivering  the  goods,  the  chauffeur  left  his  seat  and 
busied  himself  in  the  rear  of  the  car  with  the  goods  in  the  car.  From 
that  position  he  could  not  see  the  driver's  seat.  While  doing  this  work 
he  felt  the  car  start.  He  then  jumped  off  the  truck,  ran  to  the  front, 
and  jumped  on  again,  and  backed  the  truck  out.  At  that  time  two 
little  boys  were  on  the  driver's  seat.  It  appears  that  these  boys  were 
playing  on  the  street,  and  had  jumped  oa  die  truck  and  started  it  by 
pulling  the  controller  and  the  brake, 

I  cannot  find  that  the  plaintiff  has  either  pleaded  or  proven  any  cause 
of  action.  The  automobile  was  started  by  the  willful  act  of  the  boys, 
and  concededly  tlie.  defendant  is  not  responsible  for  their  act.  The 
only  negligence  which  the  plaintiff  has  attempted  to  plead  or  prove 
is  negligence  in  leaving  the  automobile  in  a  situation  where  the  boys 
could  reach  the  lever  without  being  seen  or  stopped.  Such  an  act  does 
not  constitute  negligence.  The  defendant  was  not  bound  to  provide 
against  the  act  of  willful  wrongdoers,  even  though  the  wrongdoers 
were  small  boys.  Exactly  similar  situations  existed  in  the  cases  of 
Herman  v.  Schultz,  40  Misc.  Rep,  212,  81  N.  Y.  Supp.  647,  Vincent 
v.  Crandall  Godley  Company,  131  App.  Div.  200,  115  N.  Y.  Supp. 
600,  and  Keber  v.  Central  Brewing  Company  (Sup.)  150  N.  Y.  Supp. 
986,  and  in  all  those  cases  it  was  held  that  there  was  no  negligence 
on  the  part  of  the  chauffeur. 

Judgment  should  be  reversed,  with  $30  costs,  and  the  c(xnplaint  dis- 
missed, with  costs.  All  concur. 


(Supreme  Court,  Appellate  Term,  First  Department.   Mardi  18,  1016.) 

1.  Cabbikbs  <®=>103 — Delat  in  Deliveby — Actions — Issues. 

Where  a  complaint  for  damages  for  delay  In  the  dellrery  of  a  trunk 
alleged  that  plalntlfF  by  reason  of  the  delay  was  deprived  of  the  use  of 
the  trunk,  but  did  not  allege  any  injury  to  the  contents,  evidence  as  to 
the  physical  deterioration  of  the  contents  because  of  the  delay  la  Inad- 
missible, as  not  within  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  fS  436-138 ;  Dec 
Dig.  *=>103.] 
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2,  Cabbikbs  «sa»io^DsuT  nr  DgjTKBT— flumoMwoT  or  Btxdihcb— Dai^ 

AGES. 

In  an  adion  for  damages  tor  delay  In  tlie  delivery  of  a  trunk,  erldence 
as  to  the  awt  of  clothing  pnrdiased  to  ifear  in  the  meantlnM,  without 
erldence  as  to  the  value  of  such  clothing  at  the  time  of  the  delivery  of 
the  trnnk,  la  not  a  snffldeut  basis  for  a  verdict,  tince  the  measure  of 
damages  is  the  dlfferenoe  between  the  cost  of  such  clothlug  and  its 
value  at  the  time  the  trunk  was  delivered. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  H  439-447,  459- 
461;  Dec.  Dig. 

S.  Cabbiebs  «=>101 — DEUiX  iw  DuxivraT — Bubben  or  Paooi" — ^Dauaqes. 

Id  such  a  case  the  burden  Is  on  the  plaintiff  to  show  the  value  of  the 
clothing  at  the  time  of  delivery,  not  on  the  defendant  to  show  such  fact 
by  way  of  mitigation  of  damages. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  SS  439-447,  459- 
461 ;  Dec.  Dig.  «&=»1(M.] 

4.  Cabbiebs  ^»105(1) — Delat  iit  Delivebt — ^Damages— Ezperses. 

In  an  action  for  damages  for  delay  In  the  delivery  of  a  trunk,  there 
can  be  no  recovery  for  expenses  incurred  in  tracing  the  trunk,  without 
evidence  from  which  It  can  be  Interred  that  swdi  upeoses  wa«  reasrai- 
able  or  necessary. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent.  D^  U  4M,  454-407 ; 
Dec  Dig.  ^105(1).] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Belle  Lichterman  against  William  M.  Barrett,  as  Presi- 
dent of  the  Adams  Express  Company,  an  unincorporated  joint-stock 
association.  Judgment  for  plaintiff,  and  defendant  appeaU.  Reversed, 
and  new  trial  ordered. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Edward  V.  Conwell  and  George  W.  Smydi,  both  of  New  York  City, 
for  appellant 

Julius  M.  Lowenstein,  of  New  York  City  (David  K.  Bernstein,  of 
New  York  Gty,  of  counsel),  ior  respondent. 

LEHMAN,  J.  The  plaintiff  has  recovered  a  judgment  for  the 
sum  of  $50  for  damages  caused  by  delay  cm  the  part  of  the  defend- 
ant in  delivering  a  trunk.  The  defendant  does  not  deny  liability,  but 
claims  that  the  evidence  as  to  damages  does  not  support  a  judgment 
for  $50. 

[1]  The  complaint  sets  forth  that  "by  reason  of  said  delay  the 
plaintiff  was  deprived  of  the  use  of  the  contents  of  said  trunk,"  and 
it  contains  no  allegation  of  physical  injufy  to  the  contents  of  the 
trunk.  The  evidence  admitted  as  to  physical  deterioration  in  the  con- 
tents was  not  within  the  pleadings,  and  upon  the  defendant's  objec- 
tifMi  should  have  been  excluded. 

[2]  If  we  now  disregard  this  testimony,  the  remaining  testimony 
presents  no  sufficient  basis  for  the  judgment.  The  plaintiff  showed 
that  she  spent  moneys  for  clothing,  and  also  moneys  in  attempting  to 
trace  the  trunk.   In  the  case  of  Bridge  v.  N.  Y.  Central  &  Hudson 
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River  Railroad  Company,  88  Misc.  Rep.  35,  150  N.  Y.  Snpp.  146.  ^ 
court  stated: 

"The  defendant  clalmB  that  the  meaaore  of  damages  la  llie  value  ai  the 
nse  of  the  clothing  during  the  period  of  delay.  *  •  •  Under  the  dream- 
stances  of  the  case,  the  difference  between  the  cost  of  plaintiff's  Intermediate 
purchases  and  their  valae  to  her  at  the  time  of  the  delivery  ot  the  mlasiiig 
trunk  is  the  reasonable  measnre  of  tbis  damage.** 

In  the  present  case  the  evidence  shows  only  tiie  cost  of  such  pur- 
chases ;  but  there  is  absolutely  no  evidence  to  show  the  value  of  tiiese 
purchases  to  the  plaintiff  when  the  trunk  was  delivered. 

[3]  The  plaintiff  claims  that  the  defendant  should  have  given  sudi 
evidence  in  mitigation  of  damages ;  but  that  is,  of  course,  not  the  rule. 
The  plaintiff,  as  part  of  her  case,  must  prove  her  damages,  and  she  has 
not  met  the  burden  which  the  law  puts  upon  her  until  ^e  fumi^es 
all  the  elements  from  which  an  inference  can  be  drawn  as  to  the 
amount  of  the  damages. 

[4]  In  the  same  case  in  this  court  the  opinion  also  added: 

"I  also  regard  as  a  proper  element  of  the  cost  of  the  articles-  pnrchased 
her  expenses  necessarily  Incurred  In  making  the  purchases.  She  Is  also 
entitled  to  recover  the  cost  of  her  reasonable  efforts  to  trace  the  lost  pnv- 
erty." 

In  the  case  at  bar  the  plaintiff  has  also  attempted  to  prove  these  de- 
ments of  damage.  The  testimony,  however,  is  extremely  vague  as  to 
the  amotmt  of  such  expenditures,  and  there  is  no  evidence  frcxn  which 
we  can  infer  that  the  amount  expended  was  reascmable  or  necessaiy. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  or- 
dered, with  $30  costs  to  appellant  to  abide  the  event  All  concur. 


(Supreme  Court,  Appellate  Term,  First  Department.   March  13,  1916J 

1.  JUDOHENT  «S»167— DbFAULT—OPKNIKQ — COITDITIONa 

Where  the  default  of  defendant  was  taken  presentation  of  an 

affidavit  showing  actual  engagement  of  his  counsel  in  federal  courts^ 
terms  should  not  be  imposed  as  a  condition  to  opening  the  default 

[Ed.  Note.— For  other  cases,  see  Judgment,  Gent  Dig.  SS  326,  330,  333, 
334 ;  Dec.  Dig.  «=»167.] 

2.  Appeal  and  Ebbob  9=>1075 — Waives  of  Ebbobs — GonsENT. 

Where  terms  were  improperly  imposed  as  .condition  to  the  opening  of 
defendant's  default,  the  appellate  court  will,  where  defendant  In  his 
brief  expressed  liis  willingness  to  accede  to  some  of  the  tcxms,  allow 
to  stand. 

[Bd.  Note. — ^For  other  cases,  see  Aj^ieal  and  Error,  Cent.  Dig.  i 
Dec.  Dig.  ^lOTS.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Kfth  Dis- 
trict. 

Action  by  George  Bais  against  Jonathan  Nash.  From  an  order 
granting  defendant's  moti(»i  to  opea  his  default,  on  condition  th^  he 

a=9Por  oth«r  cbm  im  tanw  ttsdo  *  KBT-NVUBBR  la  all  K«r-Niiml»rad  IHsMti  A  lomm 


BAIS  T.  NASH. 


Sup.  Ct.)  SOKES  V.  BOKLBT  DDNTAL  SUPPLY  CO. 


88S 


pay  costs,  deposit  the  amount  of  the  judgment  as  securi^,  and  con- 
sent to  take  plaintiff's  testimtxiy  by  deposition,  defend^uit  appeals. 
Order  modifi^,  and,  as  modified,  affirmed. 

Argued  February  tenn,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Bernard  Gordon,  of  New  York  City  (Harry  Hartman,  of  New  Ycwk 
City,  of  counsel),  for  appellant. 

Alex  B.  Greenberg,  of  New  York  City,  f<»r  respondent 

WEEKS,  J.  [11  The  default  of  defendant  having  been  taken  after 
the  presentatitHt  of  an  affidavit  showing  actual  engagement  of  coun- 
sel in  the  United  States  District  Court,  Eastern  IHstrict,  the  imposi- 
tion o£  terms  was  tmwarranted.  Gotham  Raincoat  Co.  v.  Levey  (Sup.) 
149  N.  Y.  Supp.  482;  Solomon  v.  Sultan  Flore  Cigarette  Co.  (Sup.) 
153  N,  Y.  Supp.  947;  Goldstein  v.  Frumkes,  74  Misc.  Rep.  450,  132 
N.  Y.  Supp.  318;  Wadler  v.  Karpel,  78  Misc.  Rep.  376,  138  N.  Y. 
Supp.  367;  Wolff  v.  Stern  (Sup.)  149  N.  Y.  Supp.  908. 

[2]  As  appellant  upon  his  brief  expresses  his  willingness,  however, 
to  take  the  deposition  of  plaintiff,  that  condition  of  the  order  will  be 
allowed  to  remain. 

The  order  should  be  modified,  by  striking  therefrnn  the  conditi(»is 
of  the  payment  of  costs  and  the  deposit  of  the  amount  of  the  judgment 
with  the  clerk  as  security,  and,  as  so  modified,  affirmed,  with  $10  costs 
to  appellant.  All  concur. 


ECKES  et  aL  T.  ECKLET  DENTAL  SUPPLY  00.,  Inc. 

(Snprraie  Gout,  Appellate  Term,  First  Departmeiit  Marcb  18,  1916.) 

CONTBACTS  <5='355 — Recotebt  fob  Sebvicm — Judgment. 

In  an  action  to  recover  for  serrices  In  auditing  defendant's  boobs,  Judg- 
ment, Includin?  compensation  for  servlceB  rendered  to  a  creditors*  com- 
mittee, or  an  old  company  of  the  same  name  as  defradant,  all  of  wUch 
bad  been  paid  for,  was  improper. 

[Ed.  Kote. — For  otber  cases,  see  Oontracts,  Dec  Dig.  «s»3Cl6.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  P.  A.  Eckes  and  others,  copartners  doing  business  under 
the  firm  name  and  style  of  Eckes,  Fitz  Gerald  &  I^an,  against  the 
E^kley  Dental  Supply  Company,  Incorporated.  From  a  judgment  for 
plaintiffs,  defendant  appeals.   Ju(^[ment  affirmed. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  j/ 

Earnest  R.  Eckley,  of  New  York  City,  for  appellant. 
Pruyn  &  Whittlesey,  of  New  York  City  (Charles  W.  Whittlesey,  of 
New  York  City,  of  counsel),  for  respondents. 

LEHMANi  J.  The  plaintiffs  have  recovered  a  judgment  for  $200 
for  services  which  they  claim  they  rendered  at  the  special  instance  and 
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request  of  the  defendant.  The  defendant  at  the  trial  claimed  that  the 
only  services  rendered  were  performed  under  a  special  agreement  by 
which  the  plaintiffs  promised  to  audit  the  books  of  the  defendant  for 
the  sum  of  $15  per  month.  At  the  opening  of  the  trial  the  defendant's 
counsel  stated: 

"It  is  conceded  that  certain  Berrlees  were  performed  by  the  plaintiffs  for 
the  defendant ;  the  question  being  whether  all  the  services  claimed  were  per- 
formed for  this  defendant,  whether  they  were  performed  under  special  agree- 
ment, and  whether  they  were  worth  the  amount  diarged." 

This  statement  of  the  issues  was  apparently  regarded  by  both  court 
and  counsel  as  superseding  the  pleadings  and  fixing  the  issues  to  be 
tried.  Throughout  the  case  the  court  and  counsel  seemed  to  co-oper- 
ate in  a  laudable  attempt  to  try  the  case  without  any  regard  to  tedmi- 
cal  rules,  and  to  get  down  as  quickly  and  thoroughly  as  possible  to 
the  merits  of  the  case.  The  record  shows  no  objections,  exceptions, 
or  motions  on  the  part  of  either  attorney ;  but  unfortunately  it  also 
contains  little  ccunpetent  testimony  upon  any  of  the  issues  raised  by 
the  pleadings  or  by  the  statement  of  counsel. 

The  plaintiff's  case  consisted  of  a  concession  by  the  defendant  that 
"the  plaintiff  will  testify  to  the  items  specified  in  the  bill  of  particu- 
lars." After  that  concession  the  plaintiff  was  cross-examined  by  the 
defendant.  That  cross-examination  showed  that  no  services  prior  to 
June  3d  are  included  in  the  claim  now  in  suit.  Up  to  that  date  all 
services  were  rendered  to  a  creditors'  committee,  or  an  old  company 
of  the  same  name  as  defendant,  and  all  such  services  were  paid  for. 
The  bill  of  particulars,  however,  shows  a  claim  for  5%  days*  service 
rendered  "in  writing  up  books  to  June  3d,"  out  of  the  total  services 
of  14%  days  rendered  by  the  plaintiffs  for  which  they  have  recovered 
judgment.  Apparently  ^ese  services  were  rendered  to  the  creditors* 
c(Hnmittee,  or  the  old  company,  and  should  have  been  charged  to  them. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  $30  costs  to  abide  the  event,  unless  die  plaintiffs  stipulate  to 
reduce  the  judgment  to  the  sum  of  $122  and  proper  costs  in  the  court 
below,  in  which  case  the  judgment,  as  reduced,  should  be  affirmed, 
without  costs  on  this  appeal.  AH  concur. 


(Supreme  Court,  Appelate  Term,  nist  Department.  Mardi  13,  10160 

mew  Thial  4=321 — Obounds — ^Denial  of  Right  to  CoirneEL  or  Choice. 

Where,  after  a  trial  had  been  begun  with  defendant  represented  by 
temporary  counsel,  the  court  refused  to  permit  defendant's  r^nlar  trial 
counsel  to  enter  upon  and  conclude  the  trial,  defendants  were  deprived 
of  their  right  to  be  represented  by  counsel  of  their  choice  and  are  oitltled 
to  a  new  trial;  it  being  imposslMe  to  say  ttat  the  error  was  not  pre]n- 
diciaL 

lEd.  Note.— ITor  otber  cases,  see  New  Trial,  Cent  Dig.  H  80-88;  Dea 

Wg.  «=>21.] 
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Appeal  itom  Municipal  Court,  Borouf^  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  John  Bardar,  by  his  guardian  ad  litem,  George, Bardar, 
against  Gianbatista  PerraZzo  and  another.  From  a  judgment  of  the 
Municipal  Court  for  plaintiff,  defendants  appeal.  Reversed,  and  new 
trial  granted. 


Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 


James  B.  Henney,  of  New  York  City  (Edward  F.  Lindsay,  of  New 
York  City,  of  counsel),  for  appellants. 

Otto  H.  Droege,  of  New  York  City,  for  respondent 

LEHMAN,  J.  It  is  the  practice,  so  far  as  I  know,  of  all  the  courts 
of  this  state  that  a  litigant  at  the  trial  of  an  action  may  be  represented 
by  such  counsel  as  he  sees  fit,  and  the  only  limitation  upon  this  right  is 
to  be  found  in  rule  29  of  tfie  General  Rules  of  Ptactice.  While  I 
think  that,  under  the  circumstances  of  this  case,  the  court  would 
have  been  entirely  justified  in  attempting  to  protect  the  interest  of  the 
defendant  by  refusing  to  permit  the  trial  counsel,  who  had  entered 
upon  the  trial  of  the  case,  to  withdraw  entirely  from  the  trial,  he  went 
further  than  this,  and  refused  the  defendant's  r^ular  trial  counsel 
the  privilege  of  entering  upon  and  concluding  the  trial  of  the  case 
after  it  had  been  begun  by  other  counsel  acting  temporarily. 

I  do  not  think  that  such  a  refusal  was  within  the  discretion  of  the 
trial  jiidge,  and  it  infringed  the  absolute  rights  of  the  parties.  While 
the  record  does  not  show  that  the  attorney  who  actually  tried  the  case 
is  any  less  skillful  than  'the  original  attorney,  yet  it  is  for  the  party, 
and  not  for  the  court,  to  determine  which  attorney  would  best  rep- 
resent the  interests  of  the  litigant.  Inasmuch  as  the  defendants  have 
been  deprived  of  their  right  to  be  represented  by  counsel  of  their 
choice,  it  seems  to  the  impossible  to  say  tiiat  the  error  of  &e  trial 
judge  was  not  prejudicial. 

For  this  reason  I  think  the  judgment  should  be  reversed,  and  a 
new  trial  granted,  with  $10  costs  to  the  appellant  to  abide  tiie  event 
All  concur. 


(Supreme  Court  .^)pellate  Term,  First  Department  March  1^  IdlOJ 

1.  Apfeai.  and.  Erbob  <S=>1008 — Review — Qttestions  ot  Pact. 

In  an  ac^on.  tor  commissions  on  a  sale  by  plaintltf,  tbe  question  as  to 
the  terms  upder  which  plalntltt  was  employed  being  one  of  fact  the  de* 
clsl(H)  of  the  trial  judge  thereon  is  Mndhig  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Biror,  Cent  Dig.  {{  395E^ 

8960,  3962-3969 ;  Dec.  Dig.  «=s>1008.] 

2.  BbOKEBB  ^=369 — Ck>UFEN8ATI0Kr — AUOUNT. 

Where  a  sale  was  completed  by  plaintiff  only  on  the  onderstanding  Ouit 
defendants  accept  a  note  of  the  buyer,  indorsed  by  a  certain  i)erson,  and 
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such  person  refused  to  Indorse  the  note  nntU  a  rednctlcm  In  price  wu 
made  to  the  buyer,  to  which  the  defendants  agreed,  plalntUC  was  entitled 
to  commission  only  on  the  reduced  price. 
[Ed.  Note. — For  other  cases,  see  Brokers.  Cent.  Dig.  S  69 ;  Dec  Dig. 

«=»e9.i 

Delehanty,  3.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Nusurun  Pantai^  against  Aioazo  L.  Tuska  and  others. 
From  a  judgment  for  plaintiff,  defendants  appeal.  Modified  and  af- 
firmed. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Stem,  Barr  &  Tyler,  of  New  York  City  (Henry  C.  Moses,  of  New 
York  City,  of  counsel),  for  appellants. 
George  H.  Mallory,  of  New  York  City,  for  resportdent 

LEHMAN,  J.  The  platnti£F  has  recovered  a  judgment  fcnr  the  sum 
of  $336.87  for  compensation  which  he  daims  he  earned  as  a  sales- 
man on  a  single  sale  made  by  him  for  the  defendants'  account.  The 
defendants  do  not  dispute  that  they  employed  the  plaintiff  to  sell 
these  goods,  and  that  he  did  make  a  sale  and  is  entitled  to  s(»ne  com- 
pensation. The  real  dispute  in  the  case  hinges  upon  two  points:  First, 
the  terms  under  which  the  plaintiff  was  employed;  and,^  second,  the 
price  which  the  defendants  received  for  the  goods. 

[1]  The  first  issue  presents,  in  my  opinion,  merely  a  questkn  of 
fact.  The  trial  justice  has  held  that  the  agreement  under  which  the 
plaintiff  was  employed  provided  that,  if  he  sold  certain  goods  for 
the  defendant,  he  should  receive  as  compensation  10  per  cent.,  less 
P^i"  cent,  upon  the  cost  price  and  the  entire  amount  received  by 
the  defendant  on  such  a  sale  above  the  cost  price.  The  decisiwi  of 
the  trial  judge  as  to  the  terms  of  the  agreement  is  binding  upon  us. 

[2]  A  more  serious  question,  however,  arises  in  regard  to  the  price 
at  which  these  goods  were  sold.  The  plaintiff  claims  that  they  woe 
sold  by  him  for  the  price  of  $1,083.87,  but  he  concedes  that  he  gave 
the  purchaser  a  discount  of  10  per  cent,  and  that  the  price  at  whldi 
his  compensation  should  be  figured  is  the  sum  of  $975.49.  It  appears, 
however,  even  according  to  the  plaintiff's  testimony,  that  the  sale  was 
made  in  the  defendants'  place  of  business  and  in  the  presence  of  one 
of  the  defendants;  that  at  that  time  the  plaintiff  stated: 

"I  said,  'I  must  have  my  commlBBlm  on  the  day  the  goods  are  atdpped  or 
yon  take  hla  note.*  Q.  What  did  he  say?  A.  He  said,  'It  will  depend  on  the 
party  who  will  Indorse  the  note;  when  we  are  (tone  with  the  tenns  tell  me 
the  party.*  I  told  him,  'Banzaria ;'  and  we  looked  up  Don's  twok,  and  be  said 
he  was  not  highly  rated.  Q.  Were  you  referring  to  Mr.  Benzaria?  A,  Yes; 
and  he  said,  'Who  Is  to  be  the  indorser?'  I  said,  'One  gentleman  named  Mr. 
La  be ;»  •  •  •  and  he  said  •  •  •  "We  know  him ;  we  know  he  has 
a  good  rating.'  Q.  Did  he  in  fact  become  the  IndorBer?  A.  Yes.  Q.  Ur. 
Benzaria  paid  for  those  goods  In  his  notes  Indorsed  by  Mr.  lAbe?  A.  lea. 
Q.  They  were  accepted  by  Mr.  Tuska?  A.  Yes.  Q.  Did  you  ask  tor  paymeDt 
of  your  comnUssion?  A.  On  the  same  afternoon  he  took  the  notes  I  asked  for 
the  oommisflton." 
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This  testimony  was  a  necessary  part  of  the  plaintiif's  case,  in  order 
to  establish  the  sale^  It  shows  that  the  original  sale  to  Mr.  Beozaria 
by  the  plaintiff  was  necessarily  made  dependent  upon  the  defendants' 
accepting  the  notes  of  the  purchaser,  and  they  accepted  those  notes  only 
provided  th^  bore  Ihe  indorsement  of  Mr..  Labe.  It  further  appears 
undisputed  that  Mr.  Labe  refused  to  indorse  any  note  of  Benzaria, 
unless  fte  defendants  would  give  Benzaria  an  additional  10  per  cent, 
discount.  The  defendants  agreed  to  this,  and  Benzaria  made  his  note, 
indorsed  by  Labe,  for  the  sum  of  $867.10,  This  was  the  only  amount 
received  by  the  defendants,  and  the  plaintiff  can  claim  compensation 
only  on  the  theory  that  he  was  the  procuring  cause  of  the  sale  as  actu- 
ally made,  and  is  entitled  to  commissions  only  upon  tlmt  sale.  Al- 
though the  plaintiff  denies  that  he  was  interested  in  any  transaction  had 
with  Labe,  or  any  discount  made  to  him,  that  claim  should  have  been 
rejected  by  the  trial  court,  because  the  plaintiff  became  entitled  to" 
commissions  only  when  the  defendants  actually  agreed  upon  the 
terms  of  the  sale  to  Benzaria. 

Judgment  modified,  by  reducing  the  same  to  the  simi  of  $228.49 
and  appropriate  costs  in  the  court  below,  and,  as  thus  modified,  af- 
firmed, without  costs  to  either  party. 

WEEKS,  J.,  concurs. 

DELEHANTY,  J.  I  dissent  from  any  modification  of  the  judg- 
ment.   I  think  it  should  be  affirmed  as  a  whole. 


(Sopreme  Coart,  Special  Term,  Steuboi  County.  Marcb  11,  1916.) 

IifTOxiCATuro  LiqcoBB  ^=>29— LocAi.  Opnon— OoNDUOT  or  ELBcnon. 

IJquor  Tax  Law  (Consol.  Laws,  c.  34)  8  18.  provides  for  the  settlement 
of  local  option  questions  In  towns  at  town  meetliigs  under  the  dlrecUon 
of  the  town  derk.  Election  Law  (CJcmsol.  Laws,  c.  17)  §§  190,  341,  provide 
for  commlssIonerB  of  election,  who  shall  have  charge  of  elections  In  their 
respective  counties,  except  as  otherwise  provided  by  law.  Four  local  op- 
tion questions  were  submitted  to  the  town  of  Wayland  at  the  town  meet- 
ing held  at  the  same  time  as  the  general  election  In  November,  1915.  All 
provlsioDa  of  the  law  were  complied  with,  bat  the  questions  were  Bub- 
mltted  under  the  direction  of  the  Election  ewnmiggionerg  of  Steubeo 
county,  instead  of  under  the  direction  of  the  town  clerk.  Seld,  Hat 
there  was  a  substantial  compliance  with  the  statute,  and,  as  It  was  a 
general* election,  the  election  commlsi^ouers  acted  properly  in  taking 
charge. 

[Ed.  Nate. — Tor  other  cases,  see  Intoxicating  Llauors,  Cent.  Dig.  {  37 ; 
Dec  Dig.  «tsi29.] 

Application  for  resubmission  to  the  electors  of  the  Town  of  Way- 
land  of  questions  of  local  option.  Application  denied. 

McGreevy  &  Becklcr,  of  Wayland,  for  the  application. 
Leslie  W.  Wellington,  of  Corning,  opposed. 
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CLARK,  J.  At  the  general  election  held  in  November,  1915,  four 
local  option  questions  were  submitted  to  the  electors  of  the  town  of 
Wayland,  under  section  13  of  the  Liquor  Tax  Law,  and  the  town 
voted  dry — ^that  is,  against  the  prepositions  to  auth<»ize  the  sale  of 
liquors  in  said  town.  Hie  petitioners  ask  for  a  resubmission  of  the 
said  questions  at  a  special  town  meeting,  claimingf  that  they  were  im- 
properly submitted  at  the  last  general  election. 

The  papers  submitted  show  tihat  after  a  petition  had  been  filed,  ask- 
ing that  the  local  option  questions  be  submitted  to  the  voters  at  the 
general  election  in  November,  1915,  notices  that  such  propositions 
would  be  submitted,  signed  by  the  electicM  commissioners  of  Steuben 
county,  were  posted  by  tiie  town  clcaic,  as  required  by  law,  and  notice 
thereof  was  published  in  a  new^per  published  in  the  village  and 
^  town  of  Wayland,  and  ballots  furnished  the  election  ccxnmissioii- 
'  ers  were  voted,  and  ail  necessary  blanks  for  canvassing  the  votes  were 
furnished  by  the  election  commissioners. 

As  I  understand  it,  no  claim  is  made  but  that  due  notice  that  these 
propositions  would  be  submitted  to  the  electors  was  given,  both  by 
posting  and  publishing,  and  that  proper  ballots  were  furnished  and 
voted,  and  the  cxdy  reason  assigned  for  asking  that  the  matter  be  n- 
submitted  is  that  it  is  claimed  that  the  local  option  propositicMis  were 
submitted  under  the  direction  of  the  election  commissioners  of  Steuben 
county,  instead  of  under  the  direction  of  the  town  clerk ;  the  peti- 
tioners claiming  that  that  duty  dev<rived  upon  the  town  clerk,  instead 
of  the  election  commissioners. 

Town  meetings  in  Wayland  are  held  at  the  same  time  that  general 
elections  are  held,  and  no  question  is  raised  but  that  the  election  was 
fair  and  honest,  that  no  deceit  or  fraud  was  practiced,  and  it  appears 
that  the  wishes  of  the  electors  of  tlie  town  of  Wayland  as  to  the  sell- 
ing of  liquors  in  said  town  were  honestly  ascertained  and  recorded,  and 
the  only  ground  assigned  for  a  resubmission  of  the  propositions  is 
that  the  election  held  in  November ,  was  held  under  the  direction  of 
the  wrong  parties. 

In  view  of  the  fact  that  the  election  at  which  these  propositions  were 
sulHnitted  was  a  general  election,  I  think  the  contention  of  the  peti- 
tioners is  without  merit,  and  that  the  election  commissioners  pr(^ly 
took  charge  of  the  matter,  and  so  long  as  the  statute  was  substantially 
complied  with,  and  no  fraud  or  deceit  was  practiced  in  the  matter, 
and  the  wishes  of  the  electors  were  honestly  ascertained,  the  result 
of  the  vote  should  not  be  disturbed,  but  should  be  upheld. 

If  town  meetings  in  Wayland  were  held  at  a  time  othe^  than  when 
general  elections  are  held,  the  question  would  be  a  very  different  one; 
but,  these  propositions  having  been  submitted  at  an  election  held  in 
connection  with  the  general  election,  the  election  commissicmers  acted 
properly  in  taking  charge  of  the  submission  of  these  questions,  as  well 
as  all  other  matters  submitted  to  the  voters  at  said  election.  Election 
Law,  §§  190,  341 ;  Matter  of  Town  of  Onondaga,  163  App.  Div.  191, 
148  N.  Y.  Supp.  36;  Matter  of  Town  of  Bath  (Sup.)  157  N.  Y.  Supp. 
205 ;  Matter  of  Larkin,  163  N.  Y.  201,  57  N.  E.  404. 

This  application  must  therefore  be  denied,  and  an  order  may  be  en- 
tered accordingly. 
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<Supreine  Goart,  Appellate  Division,  Second  Department   March  10,  1916.) 

1.  Apfeax,  and  Ebbob  <d=>ll99— AnmiCAHOB— PBOCCBBDiNes  in  Lower  Ooubt 

—Vacation  of  Judgment. 

An  order  vacating  a  judgmeat,  even  after  affirmance  of  the  Judgment, 
is  within  the  Inherent  power  of  the  court,  where  in  a  later  action  facts 
were  disclosed  fatal  to  it,  showing  that  It  was  Biven  under  a  misappre- 
hension of  true  facts  and  in  breach  o£  trost. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Siror,  Gent  I^.  |i  4674- 
4676 ;  Dec.  Dig.  «=»U9».] 

2.  Appkal  and  Ebbor  «=>113(1),  982(1)— Vacation  of  Judgment— Be  vis  w. 

An  order  vacating  a  Judgment  la  subject  to  review  at  the  Appellate 
Term ;  but  the  question  on  review  is  whether  the  discretion  of  the  term 
making  the  wder  was  abused^  in  tiie  absence  of  evidence  ctf  whidi  It 
must  be  aflOnned. 

[Bd.  Note.— For  dtber  cases,  see  Appeal  and  Error;  Oeot  Dig.  9S  768, 
3877,  3878;  Dec.  Dig.  «=>113(1),  982(1).] 

3.  JUDOHENT  «=a343 — VaOAIXON— -DiSCBBTION  OF  CoUBT — ABUSB — EVIDBNCB— 

SuniCIENOT. 

Where  the  court  which  has  tried  a  case  and  rendered  Judgment  ts 
thereafter  Informed  of  facts  showing  that  the  Judgment  was  contrary  to 
law.  Involved  a  breach  of  trust,  was  unjust  to  the  rights  of  the  defeated 
party,  and  was  rendered  under  a  misapprehension  of  the  true  facts,  it 
could  not  be  said  that  to  vacate  the  Judgment  was  to  abuse  its  discretion. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  U  672,  677;  Dec. 
Dig.  «s>843.] 

4.  JuDOiiKNT  «=»394r— Vacation — PtTBXHEB  Pbocsbdinos. 

Where  Judgments  against  defendant  are  on  motion  vacated  on  the 
ground  that  they  are  contrary  to  law,  Involved  a  breach  of  trust,  and 
were  unfair  to  the  litigants,  the  plaintiff  should  not  be  deprived  of  his 
remedy,  but  was  entitled  to  a  bearing  on  the  merits,  on  conditions  to  be 
Imposed  on  the  moving  party. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent.  Dig.  8  tf^i  I>ec  Dig. 

Appeal  from  Special  Term,  Rockland  County. 

Action  by  Fannie  F.  Archer  against  Margaret  Archer  and  others. 
From  an  order  vacating  judgments  of  foreclc«ure,  plaintiff  and  de- 
fendant George  Archer  appeal.   Modified  and  affirmed. 

See,  also,  164  App.  Div.  81,  149  N.  Y.  Supp.  426. 

Argued  before  JENKS.  P.  J.  and  THOMAS.  CARR,  MlliS,  and 
RICH.  JJ. 

Charles  F,  Brown,  of  New  York  City,  for  appellant 
Leon  R.  Jillson,  of  New  York  City,  for  respondents. 

PER  CURIAM.  The  Special  Term  on  motion  has  vacated  judg- 
ments of  foreclosure  which  the  Special  Term  (the  same  justice  presid- 
ing) had  rendered,  and  of  which  one  bad  been  sUfirmed  by  us.  147 
App.  Div,  45,  131  N.  Y.  Supp.  661.  The  Special  Term  recites  that 
it  granted  the  motion  because,  subsequent  to  those  judgments,  it  dis- 
covered, found,  and  adjudged,  in  a  later  action  (which  involved  the 
same  parties),  facts  which  it  considers  were  fatal  to  the  judgments, 
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in  that  the  judgments  were  unnecessary,  contrary  to  law,  and  in 
breach  of  trust,  and  because  those  judgments  were  granted  under  a 
ccmiplete  misapprehension  of  the  "true  facts/'  and  because  it  now 
believes  that  the  actions  were  framed  fraudulently  to  defeat  the  prop- 
erty rights  of  the  defendant,  and  because  those  judgments  were  whol- 
ly unjust. 

[1,2]  Such  an  order  is  within  the  inherent  power  of  the  court 
(Clark  V.  Scovill,  198  N.  Y.  279,  91  N.  E.  800;  Vanderbilt  v.  Schreyer, 
81  N.  Y.  646),  which  could  be  exercised  when  this  order  was  made 
(Seaman  v.  Clarke,  75  App.  Div.  345,  78  N.  Y.  Supp.  171 ;  Hatch  v. 
Central  National  Bank,  78  N.  Y.  487;  Ladd  v.  Stevenson,  112  N.  Y. 
332,  19  N.  E.  842,  8  Am.  St.  Rep.  748;  DonneUy  v.  McArdle,  14 
App.  Div.  217,  43  N.  Y.  Supp.  560).  Such  an  order,  although  within 
the  discretion  of  the  Special  Term,  is  subject  to  our  review,  for  this 
court  and  the  Special  Term  are  both  of  the  Supreme  Court.  We 
think,  however,  that  we  should  not  consider  such  an  order  exactly  as 
if  an  original  application  therefor  had  been  addressed  to  us.  The 
question  before  us  is  whether  that  exercise  of  the  discretion  of  the 
Supreme  Court  by  the  fecial  Term  thereof  should  be  approved. 
While  our  decision  involves  an  exercise  of  the  discretion  of  the  Su- 
preme Court,  and  our  disposition  of  the  order  likewise,  it  is  a  di5cre> 
tion  to  be  exercised  upon  review.  And  we  should  neither  reverse  nor 
modify  the  action  of  the  Special  Term,  unless  we  are  convinced  that 
the  application  did  not  justify  its  exercise  of  the  discreti(Hi  of  the 
Supreme  Court. 

[3]  We  cannot  say  that  the  order  of  vacation  should  not  be  sa»- 
tained.  Examination  of  the  record  on  appeal  shows  that  the  pleadings 
did  not  present  the  questions  now  indicated  hy  the  Special  Term  in 
its  order,  but  that  the  questions  both  litigated  and  presented  cm  the 
appeal,  principally,  if  not  entirely,  were  confined  to  tiie  constnictiwi 
of  a  will.  If  the  court  that  tried  the  case  was  apprised,  subsequent 
to  the  rendition  of  judgment,  of  facts  which  impressed  it  that  judg- 
ment was  contrary  to  law,  involved  a  breach  of  trust,  was  unjust  to 
the  rights  of  the  defeated  party,  and  was  rendered  under  a  misai>- 
prehension  of  the  "true  facts,"  then  it  cannot  be  said  that  the  Special 
Term  did  not  exercise  its  discretion  (to  quote  the  exiM-ession  in  Ladd 
V.  Stevenson,  112  N.  Y.  325.  19  N.  E.  842,  8  Am.  St.  Rep.  748)  "for 
sufficient  reascm,  in  the  furtherance  of  justice."  See,  too,  Kelly  t. 
Bell,  17  N.  J.  Law,  270;  Black  on  Jucfements  (2d  Ed.)  §  322;  Wet- 
mOTe  V.  Law,  34  Barb.  515,  cited  in  Matter  of  New  York,  Lack.  & 
W.  Ry.  Co.,  40  Hun,  138.  The  omission  to  plead  so  that  these  ques- 
tions could  have  been  litigated  could  be  taken  into  consideration  by 
the  Special  Term.  Nash  v.  Wetmore,  33  Barb,  at  page  159;  Mc- 
Credy  v.  Woodcock,  41  App.  Div.  526,  58  N.  Y.  Supp.  656. 

[4]  Our  approval  of  the  order  of  vacation  does  not  import  that  we 
affirm  the  conclusions  of  the  court  as  to  the  facts  as  recited  in  its 
order,  or  as  to  the  legal  effect  thereof.  If  the  judgments  are  vacated, 
and  the  defendants  permitted  to  litigate  the  questions  which  have 
impressed  the  Special  Term  and  have  moved  it  to  grant  this  relief, 
th^e  will  be  opportunity  to  presmt  the  facts  and  to  a|^ly  the  law 
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at  a  trial.  The  plaintiff  should  not  be  deprived  summarily  of  her 
right  to  litigate,  in  this  action,  her  claim  against  the  defendants,  and 
hence  she  should  not  be  forced  as  a  defendant  to  adjudication  of  her 
claim  in  the  later  action  to  impress  the  trust  And  liie  relief  granted 
hy  this  moticm  should  be  upon  terms  impos«i  upon  the  mo>nng  party. 
Early  v.  Bard,  93  App.  Div.  476,  87  N.  Y.  Supp.  650;  Born  v.  Schren- 
keisen,  52  N.  Y.  Super.  Ct.  219,  affirmed  110  N.  Y.  55,  17  N.  E.  339. 

Therefore  the  order  is  modified,  by  providing  that  the  judgments 
be  vacated,  with  leave  to  the  defendants  to  serve  further  answers 
herein,  if  so  advised,  within  10  days,  upon  payment  of  the  costs  of 
the  actions  tip  to  date  and  of  this  motion,  and  provided  the  defendants 
forthwith  stipulate  to  continue  the  trial  subject  to  the  direction  of 
the  Special  Term.  As  so  modified,  it  is  afi&rmed,  without  costs  of  this 
Appeal. 


JOHNSON  T.  HABTFOBD  TtBB  INS.  Oa 
(Supreme  Oourt,  Appellate  Term,  First  Department.  Harcta  18,  191&) 

1.  IKBDBANOB  4=S»60&— DaICAOED  GOOOB— FaILUUB  TO  ZKTENTOBT— DSfflBUO- 

TZOH. 

PlalutUTs  fire  policy  contained  a  provision  that  Insured  should  exblMt 
all  that  remained  of  the  property  as  often  as  required,  and  that  In  case 
of  fire  he  should  separate  the  damaged  and  undamaged  property,  put  it 
In  the  best  possible  order,  and  make  a  complete  inventory.  Upon  plaln- 
tlfTs  notification  of  loss,  the  defendant  company  sent  Its  adjuster,  who 
Instructed  plaintiff's  wife  to  keep  the  property  intact  and  to  separate  and 
Inventory  it.  Later,  upon  receipt  of  an  inventory  from  plaintiff,  defend- 
ant again  sent  Its  adjuster.  It  developed  that  out  of  the  CO  items  in  the 
inventory  only  16  could  be  found,  and  that  the  remainder  of  the  damaged 
pn^Krty  bad  been  thrown  away,  and  defendant  refused  to  pay  the  loss. 
Held,  that  the  provii^n  for  preserving  damaged  goods  was  a  material 
part  of  the  contract  to  be  observed  by  Insured  the  bieadi  of  whlidi  lellered 
d>efendant  from  liability  under  the  policy. 

(Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  S|  1291,  1292; 
Dec.  Dig.  «s»S06.] 

2.  InsimAHCB  «»60S— Damaged  Goods— Phbsebvatiow— Notice— Matebial- 

rrr. 

Plaintiff  could  not  In  snch  action  excuse  bla  ftUlure  to  preserve  and 
inventory  such  damaged  goods,  on  the  ground  tliat  the  wife  did  not  under- 
stand the  adjuster's  instructions  so  to  do,  because  of  her  inability  to 
understand  Bngllsfa,  since  the  provisions  for  preserving  and  Inventory 
were  absolute,  and  binding  on  plaintiff,  regardless  of  notice.  In  the  ab- 
sence of  any  provision  therefor  in  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance,  C!ent  Dig.  If  1201,  1292; 
Dec  Dig.  «»505.] 

Ai^al  from  Municipal  Court,  Borot^h  of  Manhattan,  First  Dis- 
trict. 

Action  by  Paul  Johnson  against  the  Hartford  Fire  Insiu-ance  Com- 
pany.  From  a  judgment  for  plaintfif,  defendant  appeals.  Reversed. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ.  ^ 
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Pitcher  &  Stem,  of  New  York  City  (Frederic  C  Pitcher,  of  New 
York  City,  of  counsel),  for  appellant. 

H.  G.  McDowell,  of  New  York  City  (James  F.  O'NwIl,  of  New 
York  City,  of  counsel),  for  respondent. 

WEEKS,  J.  The  following  facts  are  undisputed:  The  defendant 
herein  issued  its  policy  of  insurance  against  loss  or  damage  by  fire 
to  plaintiff's  proper^,  situated  at  120  Carlton  street,  this  city.  A 
fire  occurred  in  the  premises  on  April  4,  1915,  and  was  confined  to 
three  rooms  of  a  five-room  flat.  On  April  5th  the  defendant  was 
notified  of  the  loss,  and  on  April  7th  an  adjuster  for  the  company 
called  at  the  premises.  He  found  a  large  quantity  of  the  damaged 
property,  consisting  of  bed  clothing,  table  linen,  wearing  apparel,  etc., 
in  piles  upon  the  floor  of  the  rooms  and  in  such  a  manner  that  it  was 
impossible  for  him  to  ascertain  the  damage.  The  adjuster  told  plain- 
tiff's wife,  who  alone  was  present  at  the  time,  to  separate  the  damaged 
from  the  undamaged  property,  make  an  inventory  of  the  same,  and 
send  it  to  him,  and  he  would  then  call  again  and  appraise  the  loss.  He 
also  told  her  she  must  keep  the  property  until  he  did  call  again.  The 
plaintiff  filed  an  inventory  of  loss,  which  consisted  of  over  50  items 
of  property,  many  of  them  containing  several  articles  of  the  same 
kind.  The  total  loss  was  placed  at  $532.25.  This  inventctfy  was  re- 
ceived by  the  defendant  on  April  I4th,  and  on  April  15th  the  adjuster 
called  at  plaintiff's  residence  with  the  inventory  to  fix  the  loss.  Of 
the  52  items  mentioned  in  the  proof  of  loss,  he  found  but  16  and  a 
portion  of  another  one.  The  remaining  portion  of  the  damaged  prop- 
erty had  been  thrown  away.  The  defendant  having  refused  to  pay 
under  the  policy,  the  plaintiff  brought  this  action,  and  has  recovered  a 
judgment  for  $300  dainages,  besides  costs. 

[1,  2]  The  defendant  pleaded  as  a  complete  defense  that  the  con- 
tract of  insurance  had  been  broken,  in  that  the  insured  had  failed  to 
exhibit  to  the  defendant  all  the  remains  of  the  damaged  property  as 
required  1^  the  terms  of  the  policy.   The  policy  provides  as  follows : 

"The  Insured,  as  often  as  required,  sball  exhibit  to  any  person  designated 
by  the  company  all  that  remains  at  any  property  described  in  the  policy." 

The  policy  also  provided  that  in  case  of  fire  the  insured  should — 

"forthwith  separate  the  damaged  and  undamaged  personal  property,  pat  it 
In  the  best  poislble  order,  and  make  a  complete  Invoitory.** 

In  an  attempt  to  evade  the  provisions  above  expressed,  or  to  ex- 
cuse performance  of  the  same,  the  plaintiff  claimed  that  his  wife,  to 
whom  the  adjuster  gave  the  instructions  regarding  the  damaged  prop- 
erty, was  unable  to  understand  the  English  language ;  that  the  burnt 
goods  were  nearly  all  destroyed ;  and  tfiat  the  plaintiff  kept  them  for 
ten  days  after  the  loss,  and  then  threw  them  out,  "because  they  stank." 
The  evidence  is  not  at  all  clear  that  plaintiffs  wife  did  not  tmderstand 
the  English  language  sufficiently  to  enable  her  to  follow  the  instruc- 
tions of  the  adjuster.  She  was  examined  through  an  interpreter,  but 
she  told  the  court  that  she  understood  English,  but  could  not  talk  it 
very  well.  Hie  adjuster  testified  without  contradiction  that  the  wife 
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fully  understood  him,  and  that  he  made  it  very  plain  to  her  that  she 
should  keep  the  damaged  property  intact  until  he  could  examine  it 
Moreover,  there  is  no  requirement  that  the  insurance  company  shall 
notify  the  policy  holder  to  preserve  damaged  properly.  Inis  is  one 
of  the  provisions  of  the  policy  to  be  observed  by  the  insured,  and  is 
a  material  part  of  the  contract  to  be  kept  by  him.  It  is  immaterial, 
therefore,  whether  or  not  the  plaintiff's  wife  or  the  plaintiff  himself 
was  directed  by  the  defendant's  employe  to  keep  the  property  until 
examination  was  made  for  the  purposes  of  af^raisal.  Neither  was 
the  plaintiff  justified  in  completdy  destroying  die  damaged  property 
under  the  circumstances. 

But  11  days  had  elapsed  between  the  date  of  the  fire  and  the  last 
visit  of  the  adjuster,  and  the  adjuster  visited  the  plaintifTs  premises 
the  very  next  day  after  the  receipt  of  the  proofs  of  loss.  There  is  no 
similarity  between  the  circumstances  in  the  case  of  Flynn  v.  Hanover 
Fire  Insurance  Co.,  67  Misc.  Rep.  117,  121  N.  Y.  SiH>p.  621,  and  those 
in  the  case  at  bar.  In  the  Flynn  Case  the  firemen  threw  a  large  por- 
tion of  the  damaged  goods,  which  were  almost  totally  destroyed,  into 
the  yard  of  the  tniilding,  where  they  remained  for  three  weeks,  during 
which  time  persons  cwinected  with  the  insurance  company  called  twice 
at  the  premises,  and  subsequently  the  debris  was  removed  by  persons 
unknown.  It  also  appeared  in  that  case  that  the  a^rartment  of  the 
insured  had  been  entirely  gutted,  so  that  he  was  obliged  to  abandon 
it  and  move  into  a  new  one.  These  circumstances  were  held  by  a 
divided  court  to  show  a  substantial  compliance  with  the  policy.  We 
fully  appreciate  the  hardship  entailed  upon  the  plaintiff  by  this  deci- 
sion, but  the  words  of  Mr.  Justice  Lehman  in  tiie  dissenting  opinion 
in  the  Flynn  Case  are  especially  apjdicable  to  tius.  He  said : 

"If  the  plaintiff  has  by  Ms  neglect,  lost  a  i^t  to  be  rdmbursed  for  bla 
goods,  tb^  his  position  Is  nnft^ttinate ;  bat  he  had  himself  agreed  to  the 
terms  upon  which  the  company  was  to  reimburse  him,  and  I  do  not  see  how 
we  can  force  the  company  to  reimburse  him  on  other  terms." 

Judgment  reversed,  with  $30  costs,  and  cCKnplaint  dismissed,  with 
costs.  AU  amour. 


(Supreme  Court,  Appellate  Term,  First  Department  March  IS,  1916.) 
Bailment  «=9l4(4)— Lubhitt  or  Bailee— Shopxeefbb'b  Lubiutt  roa  Ous- 

TOUER'S  PBOPBOTT— "ThIHGB." 

Plaintiff.  gtAng  Into  defendant's  store  and  shown  a  place  to  put  her 
things  while  she  was  trying  on  the  dress,  and  assured  by  the  saleswoman 
that  her  things  were  positively  safe,  and  who  thereupon  put  her  purse 
and  coat  on  the  chair  Indicated  by  the  saleswoman,  and  who  on  going 
to&Ck.  for  them  found  that  her  purse  was  gone,  could  not  recover  the  value 
of  the  purse  and  its  contents,  as  defendant  was  liable  for  its  loss  only  if 
It  assumed  its  custody,  and  as  it  assumed  its  cnstody  only  if  It  invited 
idalntijEf  to  place  it  on  the  chair  Indicated,  and  as  the  invitation  to  try  on 
the  dress  did  not  impliedly  Invite  plaintiff  to  lay  aside  h&e  purse  the 


4^»Far  oUm  oum  sm  hum  topic  *  KICT-NUUfiBR  Id  SU  Kmj-Hujabtni  Dicwto  A  Indszai 


FEIDEB  v.  FRANKLIN  SIHON  ft  GO. 


896 


1B7  NBW  TORK  8UFPLBHBNT 


(Sup.  Ct 


CQBtody  of  wUdi  alie  mlgbt  bare  retained,  and  as  the  eq^cess  invltatlfm. 
to  place  her  "tbiaga**  on  the  chair  did  not  ln<dude  bar  purse. 

[Ed.  Note^Vor  other  cases,  see  Bailment,  Gent  Dig.  I  fil ;  Dec  Dg. 
«»14(4). 

For  other  deflnltUms,  see  Words  and  Phrases,  Slrst  and  Second  Series, 
Thing.] 

Appeal  frcnn  Municipal  Courts  Btvough  oi  Manhattan,  Second  Dis- 
trict. 

Action  by  Emily  Feder  against  Franklin  Simon  &  Co.  FnMn  a  ju<^- 
ment  in  favor  of  plaintiff,  and  against  the  defendant,  defendant  ap- 
peals.  Reversed,  and  complaint  dismissed. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Strauss,  Reich  &  Boyer,  of  New  York  CSty  (David  C.  Lewis,  of 

New  York  City,  of  counsel),  for  appellant. 
William  Rabinowich,  of  New  York  City,  for  respondent 

LEHMAN,  J.  The  plaintiif  testified  that  on  the  15th  day  of  July, 
1915,  she  went  to  the  defendant's  store  to  buy  a  dress.  A  sdeswoman 
showed  her  a  place  to  put  her  clothes  while  she  was  trying  on  the 
dress.  She  asked  the  saleswoman,  "Are  my  things  perfectly  safe?" 
The  saleswoman  answered,  "Positively."  The  plaintiff  thereupon  put 
her  purse,  hat,  and  coat  on  the  chair  indicated  by  the  saleswoman  and 
tried  on  a  dress.  When  she  went  back  to  the  chair,  after  deciding  to 
buy  the  dress,  the  purse  was  gone.  Upon  this  testimony  the  plaintiff 
has  recovered  a  judgment  for  tlie  value  of  the  purse  ana  its  contents. 

The  defendant  is  responsible  for  the  loss  of  the  purse  only  if  it  as- 
sumed its  custody.  It  assumed  its  custody  only  if  it  invited  the  plain- 
tiff to  place  it  on  the  chair  indicated.  In  the  case  of  Bunnell  v.  Stem, 
122  N.  Y.  542,  25  N.  E.  911,  10  L.  R.  A.  481,  19  Am.  St  Rep.  519, 
the  Court  of  Appeals  held  that  an  invitation  "to  do  a  given  act  extends 
by  implication  to  whatever  is  known  to  be  necessary  in  order  to  do 
that  act,"  and  that  therefore  an  invitation  by  a  store  to  try  on  a  new 
coat  implied  also  an  invitation  to  lay  aside  the  coat  whidi  the  customer 
was  wearing,  and  made  the  store  a  custodian  for  profit  of  the  garment 
so  laid  aside.  The  rule-of  this  case  can,  however,  not  be  extended  be- 
yond the  reason  for  the  rule,  and  in  the  absence  of  knowledge  the 
owners  of  a  store  do  not  become  custodians  of  articles  laid  aside  by 
a  customer  unless  the  customers  are  expressly  invited  to  do  so  or  in- 
vited by  necessary  implication.  In  the  recent  case  of  Barnes  v.  Stem 
Bros.,  89  Misc.  Rep.  385,  151  N.  Y.  Supp.  887,  this  court  held  that 
'a  store  does  not  become  a  bailee  of  valuables  left  in  the  pockets  of 
a  garment  laid  aside  to  try  on  a  new  garment.  It  seems  to  me  quite 
clearly,  when  the  defendant  invited  the  plaintiff  to  try  on  the  dress, 
it  did  not  implicitly  invite  the  plaintiff  to  lay  aside  the  purse  which 
she  was  carrying.  The  plaintiff  could  well  have  tried  on  the  dress, 
and  yet  continued  to  keep  her  purse  in  her  own  custody. 

The  only  question  remaining  is  whether  the  express  invitation  to 
place  her  "things"  on  the  chair  may  be  construed  as  including  her  purse. 
It  seems  to  me  that  such  a  construction  is  impossible.  These  words. 
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under  the  circumstances  disclosed,  obviously  mean  only  such  "things" 
as  would  necessarily  and  reasonably  be  left  on  a  chair  while  a  cus- 
tomer was  trying  on  a  dress,  and  do  not  include  articles  of  value  which 
the  customer  was  holding  in  her  hand,  and  which  she  could  rea- 
sonably be  expected  to  keep  under  custody. 

The  judgment  should  therefore  be  reversed,  with  $15  costs,  and 
the  complaint  dismissed,  with  costs.  All  concur. 


(Supreme  Court,  Appellate  Term,  First  Department   March  13,  1916.) 

Balks  «»166{6) — Sajles  bt  Saicpxje — Oomfuanck  wzth  Sajifu. 

Where  silk  scarfs  were  sold  by  sample,  tbe  buyer,  regardless  of  his  good 
faith,  cannot  be  required  to  accept  scarfs  materially  shorter  than  the 
sample. 

[Kd.  Note. — Vor  other  cases,  see  Sales,  Gent.  Dig;  |  400;  Dec.  Dig. 

«=»166{5).l 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Ernest  Hanhart  against  the  Labe  Importing  Company. 
From  a  judgment  for  plaintiff,  defendant  aj^eals.  Reversed  and  re- 
manded. 


Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 


Ferris,  Dannenberg  &  Ansbacher,  of  New  York  City  Qacob  Ans- 
bacher,  of  New  York  City,  of  counsel),  for  appellant. 

Harvey  T,  Andrews,  of  New  York  City  (William  Barnes,  of  New 
York  City,  of  counsel),  for  respondent 

LEHMAN,  J.  The  plaintiff  sold  to  the  defendant  50  dozen  silk 
scarfs,  known  as  No.  177,  at  $21  per  dozen.  The  sale  was  made  by 
sample,  and  some  of  the  samples  were  delivered  to  the  defendant. 
Thereafter  the  defendant  accepted  delivery  of  a  f^rt  of  the  order, 
but  at  a  reduced  price.  After  the  price  was  reduced,  the  plaintiff 
tendered  the  remainder  of  the  order;  but  the  defendant  refused  to 
accept  the  scarfs.  The  plaintiff  thereafter  sold  the  undelivered  scarfs 
at  a  lower  price,  and  has  recovered  judgment  for  the  resulting  loss. 

The  defendant  at  the  trial  sought  to  justify  his  refusal  to  accept 
the  delivery  on  the  ground  that  the  scarfs  tendered  to  him  did  not 
comply  with  the  sample,  in  that  they  were  materially  shortu'.  There 
was  a  sharp  conflict  of  testimony  in  regard  to  the  conversations  and 
transactions  leading  up  to  the  reduction  on  price  of  the  scarfs  which 
the  defendant  accepto].  The  trial  justice  undoubtedly  resolved  this 
conflict  of  testimony  in  favor  of  the  plaintiff.  Hiis  testimony,  how- 
ever, was  material  only  upon  the  question  of  the  good  faith  of  the 
defendant's  refusal,  but  did  not  bear  directly  upon  the  only  real  issue, 
viz.:  Did  the  goods  tendered  hy  the  plaintiff  comply  with  the  sample? 
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upon  this  issue  the  plaintiff  testified  only  that  the  goods  complied  with 
the  sample  in  "quality  and  character."  On  the  other  hand,  the  de- 
fendant not  only  testified  that  the  scarfs  were  materially  shorter,  but 
he  subpcenaed  one  of  the  men  who  eventually  purchased  some  of  the 
scarfs  from  the  plaintiff,  and  produced  in  court  one  of  the  scarfs  sold 
to  him.  This  scarf  by  actual  measurement  was  almost  five  inches 
shorter  than  the  sample.  It  seems  to  me  that  upon  this  record  it  is 
impossible  to  hold  that  the  scarfs  tendered  complied  with  the  sample. 

Jud^ent  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  $30  costs  to  appellant  to  abide  the  event  AU  concur. 


BBBAESTONB  BBOS.  BBONX  BBANOH,  Inc.  r.  HTHAN. 
(8iq»rane  Oonrt,  Appelate  Term,  Ftoat  Department  Mardi  IB,  lAlft) 

1.  GouKTB  «s»lS9(e) — Gbounds— Statemeitt  IK  Alternative. 

Where  the  ground  of  an  attachment  stated  In  the  warrant.  In  ac- 
cordance with  Mnnldpal  Couit  Code  (Taws  191S,  c  279)  {  41,  so  requlrli^, 
was  that  defendant  "has  disposed  or  la  about  to  dispose  of  his  property 
with  Intent  to  defraud  his  creditors,  etc.,"  such  ground  of  disposal  of 
property,  being  stated  In  the  alternative,  was  bad. 

[Ed.  Note. — For  other  cases,  see  Oourts,  Cent  Dig.  |S  409,  412,  468; 
Dee.  Dig.  «=5>189(8).] 

2.  Attachment  <^113 — ^Aftidavits — Sutficienct. 

Where  plaintiff's  affidavits  Hot  attachment  showed  an  indebtedness  to 
two  credltora  for  mer(^andlse  on  the  part  of  defendant;  tliat  on  Janu- 
ary 8d,  at  2  p.  m.,  several  men  were  seen  in  defendant's  grocery  taking 
stock  from  the  shelves  and  rearranging  same;  that  defendant]  was  not 
there,  and  the  men  in  the  store  (unnamed  in  the  affidavits)  said  he  was 
at  home  and  that  be  had  made  an  assignment ;  that  at  defendant's  house 
hla  wife  stated  he  was  down  town,  and  she  supposed  fae  would  be  home  Id 
the  evening ;  that  at  9  o'clock  p.  m.  the  store  was  closed,  and  there  was 
no  notice  on  the  door  or  windows;  tliat  at  5  minutes  past  9  defendant's 
apairtment  was  found  locked,  and  no  response  was  made  to  ringing  or 
knocking;  that  a  morning  newspaper  the  next  day  contained  a  notice 
that  the  stock  and  fixtures  of  defendant's  store  would  be  sold  at  auctloa 
at  10:80  a.  m. ;  and  that  no  assignment  for  the  benefit  of  creditors  had 
been  filed — such  affidavits  were  insufficient  to  support  the  ground  of  at- 
tachment that  defendant  was  concealing  himself  to  avoid  service  of  a 
summons  with  intent  to  defraud  his  credltora,  dnce  the  facts  stated 
were  as  consistent  with  an  honest  Intent  u  with  a  frandnlent  <nie,  ao 
that  fraud  oould  not  be  inferred. 

[Ed.  Note.— For  other  cases,  see  Attachment  Gent  Dig.  |S  ^-311; 
Dec.  Dig.  «=>113.] 

Appeal  from  Mtmicipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict 

Action  by  the  Breakstone  Bros.  Bronx  Branch,  Incorporated,  against 
Philip  Hyman.  From  an  order  denying  defendant's  motion  to  vacate 
an  attachment,  defendant  appeals.  Order  reversed,  and  motion 
granted. 


Argued  February  term,  1916.  before  LEHMAN,  WEEKS,  and 

DELEHANTY,  JJ. 
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Tobias  A.  Keppler,  of  New  York  City,  for  appellant. 
I^win  &  Scherer,  of  New  York  City  (Edward  Scherer,  of  New 
York  City,  of  counsel),  ior  respondent. 

WEEKS,  J.  The  warrant  of  attachment  was  issued  upon  a  sum- 
mons dated  January  3,  1916,  and  affidavits  verified  January  4,  1916, 
showing  an  indebtedness  amounting  to  $106.39  to  two  creditors  for 
merchandise  sold  between  October  19  and  December  27,  1915;  that 
on  January  3,  1916,  at  about  2  o'clock  in  the  afternoon,  several  men 
were  seen  in  defendant's  grocery  store  taking  stock  from  the  shelves, 
rearrai^ng  same,  and  putting  tickets  on  the  different  lots ;  that  de- 
fendant was  not  there,  and  that  the  men  in  the  store  said  he  was  at 
home  and  that  he  had  made  an  assignment  for  the  benefit  of  his  cred- 
itors; that  at  defendant's  house  his  wife  stated  that  he  was  down 
town,  and  that  she  supposed  he  would  be  home  in  tfie  evening,  but 
she  could  give  no  information  as  to  what  had  occurred  at  the  store; 
that  at  9  o'clock  that  evening  the  store  was  closed,  and  there  was  no 
notice  on  the  door  cm:  windows ;  that  at  5  minutes  past  9  o'clock,  upon 
going  to  defendant's  apartment,  the  door  was  found  locked,  and  no 
response  was  made  to  ringing  the  bell  or  knocking  on  the  door ;  that 
a  morning  newspaper  of  January  4,  1916,  contained  a  notice  that  the 
stock  and  fixtures  of  defendant's  store  would  be  sold  at  auction  at 
10:30  o'clock  in  the  morning  of  that  day;  that  no  assignment  for 
the  benefit  of  creditors  had  been  filed.  'The  motion  to  vacate  the 
warrant  was  mkde  upon  the  grounds  that  the  papers  were  insufficient 
in  law,  and  did  not  state  any  ground  upon  which  the  attachment  could 
be  issued,  and  that  the  court  had  no  jurisdiction  to  issue  the  attach- 
ment 

[1]  The  motictti  should  have  been  granted.  The  grounds  of  the 
attachment  as  stated  in  the  warrant,  in  accordance  widi  the  provisions 
of  section  41  of  the  Municipal  Court  Code  (see,  also,  section  641  of 

the  Code  of  Civil  Procedure),  were : 

"That  he  has  disposed  or  Is  about  to  dispose  of  his  property  with  latent  to 
defraud  his  creditors  and  is  concealing  himself  for  the  purpose  of  evading 
senrice  of  a  snmmona  with  like  Intent." 

The  first  ground,  disposal  of  property,  being  stated  in  the  alterna- 
tive, was  clearly  bad.  Cronin  v.  Crooks,  143  N.  Y.  352,  354,  38  N.  E. 
268;  Rogers  v.  IngersoU,  103  App.  Div.  490,  93  N.  Y.  Supp.  140. 

The  cases  cited  by  respondent  have  no  implication  to  attachments 
based  upon  the  disposal  of  prc^erty  by  the  debtor,  but  zpply  only 
where  the  ground  of  attachment  was  tiie  departure  or  concealment 
of  the  debtor.  The  reason  for  the  distinction  is  clearly  stated  in  Gar- 
son  V.  Brumberg,  75  Hun,  336,  26  N.  Y.  Supp.  1003,  as  follows: 

"The  removal  of  property  with  the  intent  to  defraud  creditors  la  one 
ground,  and  the  assignment  of  It  with  like  Intent  Is  another;  but  they  are 
based  upon  different  facts,  and  both  cannot  well  be  Included  in  or  established 
by  the  same  facts,  whilst,  ander  the  other  proTlaion  of  the  Code  the  Intent  to 
defraud  creditors,  or  to  avoid  the  service  of  a  Bommons,  may  be  established 
from  the  same  facts.  Wheth^  he  lias  d^arted  from  the  state,  or  keeps 
himself  concealed  therein,  Is  immaterial,  where  the  purpose  and  Intent  are 
the  same." 
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[2]  As  to  the  second  ground  stated  in  the  warrant,  that  the  de- 
fendant is  conceahng  himself  for  the  purpose  of  avoidii^  service  of 
a  summons  with  intent  to  defraud  his  creditors,  the  affidavits  are 
manifestly  insufficient.  There  is  nothing  from  which  it  can  even  he 
inferred  that  the  defendant  knew  that  any  effort  had  been  made,  or 
was  being  made,  to  serve  him  with  a*  summons,  nor  does  it  appear 
that  any  summons  was  issued  until  after  the  visits  to  defendant's 
store  and  apartment  on  the  afternoon  and  evening  of  January  3d. 
Absence  from  home  at  9  o'clock  in  the  evening  is  no  evidence  of  con- 
cealment. Nor  is  the  fact  that  a  grocery  store  was  closed  at  that 
hour  any  proof  of  an  intent  to  defraud  credi^^rs.  As  stated  in  Head 
v.  WoUner,  S3  Hun,  615,  6  N.  Y.  Supp.  916: 

"Amblgnoas  declarationa  or  acts  wblch  are  susceptible  of  an  honest  purpose, 
as  well  as  of  an  Int^  to  avoid  service,  do  not  authorize  an  attachments  The 
purpose  to  accomplish  a  concealment  with  Intent  to  avoid  service  of  a  sum- 
mons is  the  ground  mentioned  in  the  statute,  and  it  must  be  made  clearly  and 
positively  to  appear  by  the  facts.  They  must  be  clearly  and  positively  shown. 
•  •  *  If  the  defendant  was  out  of  his  store  collecting,  or  had  gone  down 
town  on  business,  as  was  stated  to  the  plaintiffs*  agent,  then  he  was  engaged 
legitimately,  and  such  ^gagement  did  not  Indicate  an  intent  to  avoid  service 
of  summons.  Sickles  v.  SnlUvan,  S  Hun.  669.  •  *  *  Where  the  state- 
ments, as  In  this  case,  are  intrinsically  Innocent,  they  do  not  establlah  Oie 
Intent  required  by  the  statute.  Evans  v.  Warner,  21  Hun,  574.  •  •  * 
Facts  tending  to  prove  it  were  not  suffldoktly  stated,  so  that  it  might  be 
Judicial!}'  determined  that  such  was  the  Intent  of  the  defendant.  Stevens  v. 
Mlddleton,  26  Hun,  471.  Ckmjectures,  surmises,  and  suspicions  are  not  snffl- 
dent" 

The  statement  made  by  the  men  in  the  store  that  defendant  had 
made  an  assignment  for  the  benefit  of  credit(»-s,  even  though  no  such 
assignment  had  been  filed,  furnishes  no  proof  of  an  intent  to  defraud, 
and  the  affidavit  fails  to  give  the  names  of  the  persons  making  the 
statement,  or  the  source  of  their  information,  or  why  their  affidavits 
were  not  produced.  It  does  not  appear  that  defendant  had  any  cred- 
itors other  than  plaintiff,  nor  does  it  appear  that  the  auction  sale  was 
not  to  be  fairly  and  honestly  conducted.  The  fact  that  it  was  publicly 
advertised  indicates  neither  concealment  nor  fraud.  All  the  facts 
stated  are  as  consistent  with  an  honest  intent  as  they  are  with*  a 
fraudulent  one,  and  fraud,  therefore,  may  not  be  inferred  from  them. 
First  National  Bank  v.  Wallace,  4  App.  Div.  382,  38  N.  Y.  Supp.  851. 

The  order  appealed  from  should  therefore  be  reversed,  with  $10 
costs,  and  the  motion  to  vacate  tiie  attachment  granted.   All  concur. 


EIERNAN  V.  PRIBSTEDT  UNDERPINNING  CO.  et  aL 
(Supreme  Court,  Ai^llate  Division,  Third  Department.  March  8,  1916.) 
Mastbb  and  Sebvant  ®=3375(2) — Wobkhen's  Compkksatiow  Act— Bight  to 

COMPENSA  TION — *'EmPL0T6." 

An  employe  of  a  contractor,  who  had  been  In  his  employ  for  about 
eight  months  at  a  dally  wage  payable  weekly,  and  who  on  appearing 
for  work  one  morning  a  little  late  was  told  by  the  superintendent  that 
he  need  not  work,  because  he  thought  that  be  had  been  drinking  and 
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was  not  in  a  fit  condition  to  go  to  work,  and  wbo  while  leaving  the  snl^- 
way  tripped  and  fell  and  was  Injured,  was  a  regular  "employe"  Uiere  In 
the  performance  of  bis  duties  as  sndi,  and  entitled  to  the  benefits  of  the 
Workmen's  Ck)mpensatlon  Act  (GonsoL  Laws,  c.  67). 

.[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Dec.  IHg. 
^=>376(2). 

For  otb&e  definitions,  see  Words  and  Phrases,  Ilrst  and  Second  Series, 
Bmployfi.] 

Appeal  from  Workmen's  Compensation  Commission. 

Proceeding  under  the  Workmen's  Compensation  Act  on  a  claim 
arising  out  of  the  death  of  James  Kieman,  deceased,  to  obtain  com- 
pensation therefor,  opposed  by  the  Priestedt  Underpinning  Company, 
employer,  and  the  Casualty  Company  of  America,  insurer.  Compen- 
sation was  awarded  by  the  State  Industrial  Commission,  and  the  em- 
ployer and  the  insurer  appeal.  Award  affirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD^ 
WARD,  and  COCHRANE,  JJ. 

Lyman  A.  Spalding,  of  New  York  City,  for  appellants.  ' 
Egburt  E.  Woodbury,  Atty.  Gen.,  and  E.  C.  Aiken,  Deputy  Atty. 
Gen.,  for  respondent 

JOHN  M.  KELLOGG,  P.  J.  The  claimant  had  been  in  the  employ 
of  the  employer  appellant  for  about  eight  months,  receiving  $3.68 
per  day,  payable  we^ly.  On  Monday,  April  27th,  he  worked  as  usual. 
Upon  appearing  for  work  in  the  subway  Tuesday  morning,  dressed 
in  his  overalls,  he  was  a  little  late,  and  the  superintendent  told  him 
he  need  not  work.  He  excused  him  frc«n  work,  not  because  he  was 
late,  but  because  he  felt  that  he  had  been  drinking  some  and  was  not 
in  a  fit  condition  to  engage  in  the  dangerous  kind  of  work  which  he 
had  been  doing.  He  started  to  leave  the  subway  and  tripped  and  fdt, 
receiving  the  injury  complained  of. 

The  appeal  proceeds  upon  the  theory  that  he  was  not  a  regular  em- 
ploye, but  was  there  asking  for  work,  which  was  refused,  and  that 
he  was  not,  therefore,  injured  within  the  course  of  his  employment. 
This  contention  overlooks  the  fact  that  he  had  been  employed  almost 
continuously  for  eight  months,  and  that  there  was  not  a  separate  em- 
ployment from  day  to  day.  The  only  thing  tending  to  show  a  daily 
employment  is  that  he  was  paid  by  the  day,  but  his  wages  were  pay- 
able weekly.  Concededly,  he  was  expected  to  report  for  work  that 
morning,  and  did  report,  and  was  told  he  was  not  wanted.  He  was, 
therefore,  a  regular  employe,  and  was  there  in  the  performance  of 
his  duty  as  suc^,  and  is  entitled  to  the  benefit  of  the  act 

The  award  should  be  affirmed.   All  concur. 
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BERNHEIM  T.  ROTH. 


(Supreme  Court,  Appellate  Term,  First  Department.  Ifordi  18,  1»18.) 

1.  LxTSRT  Stable  and  Oabaob  Kekpebs  ^=38(1) — Stobagb  GaABara~Lira& 

A  gtirage  keeper,  entitled  to  storage  charges  on  a  motor  car,  has  a 
lien  thereon,  and  may  refuse  delivery  until  his  charges  are  paid ;  but  it, 
having  no  charges,  he  wrongfully  refuses  to  deliver  the  machine,  be  la 
guilty  of  a  conversion,  giving  rise  to  an  actkn  In  wUch  damages  wore 
of  the  value  of  the  machine. 

[Ed.  Note. — For  other  cases,  see  Livery  Stable  and  Garage  Keepers, 
Cent.  Dig.  3  7 ;  Dec.  Dig.  .^8(1).] 

2.  LivERT  Stable  and  Garaoe  Keefebs  ®s5»7 — Conversion — Dadoes. 

Where  a  garage  keeper  wrongfully  refuses  to  deliver  a  motor  car  to 
the  owner,  the  owner  cannot  recover  as  special  damages  the  cost  ot  the 
hire  of  a  horse  and  wagon  to  replace  the  car ;  that  being  obviously  tnie 
as  to  such  expenses  Incurred  before  conversion. 

[Ed.  Note. — For  other  cases,  see  Livery  Stable  and  Garage  Keepers, 
Cent.  Dlg._  g  6 ;  Dec.  Dig.  «=»7.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourtli 
trict 

Action  by  Henry  C.  Bernheim  against  George  Roth,  doing  business 
as  the  West  End  Factory.  From  a  judgment  for  plaintiff,  defendant 
appeals.   Reversed  and  remanded. 


Argued  February  term.  1916.  before  LEHMAN,  WEEKS,  and 


DELEHANTY,  JJ. 

,  John  G.  Snyder,  of  New  York  City,  for  appellant. 

Hartman  &  Levene,  of  New  York  City  (Max  Schleimer,  of  New 
York  City,  of  cotmsel),  for  respondent 

LEHMAN,  J.   I  think  that  the  judgment  in  this  case  should  be  r^ 

versed.  The  record  states  that  "the  complaint  was  oral,  for  damages 
to  personal  property."  The  plaintiff  claims  that  at  the  trial  he  proved 
a  cause  of  actimi  for  the  wrongful  detention  of  an  automobile. 

[1,2]  Apparently  the  only  demand  for  the  automobile  was  made 
in  October,  1914,  and  was  refused,  unless  the  plaintiff  paid  to  the 
defendant  the  storage  charges,  whidi  the  defendant  claimed.  If  the 
plaintiff  at  that  time  owed  for  storage  charges,  then  the  defendant,  as 
the  owner  of  a  garage,  had  a  lien  on  the  automobile,  and  has  a  good 
counterclaim  in  this  acticm  for  the  amount  of  these  charges.  If  &e 
plaintiff  at  that  time  owed  no  storage  charges,  then  the  refusal  would 
give  rise  to  an  action  for  conversion,  in  which  the  damages  would 
be  the  value  of  the  automobile. 

The  plaintiff,  however,  does  not  claim  the  value  of  the  aut(Mn6bile, 
but  claims  and' was  permitted  to  show  as  damages  the  cost  of  the  hire 
of  a  horse  and  wagon  to  replace  the  automobile  frc»n  May.  1914. 
Obviously  no  damages  can  be  allowed  because  of  a  conversion  in 
October,  1914.  for  a  horse  and  wagon  hired  before  that  time.  M«^ 
over,  I  know  of  no  authority  for  the  allowance  of  special  damages  of 
this  kind  under  the  circumstances  shown  here. 
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The  question  of  whether  the  plaintiflf  owed  any  storage  charges  in 
October  d^nds  upon  the  determination  of  the  only  real  issue  in 
this  case,  viz.,  whether  the  automobile  was  left  in  storage  with  the  de- 
fendant from  June  28th,  when  the  last  storage  charges  were  paid,  or 
whether  it  was  left  there  by  reason  of  the  wrongful  refusal  of  the 
defendant  in  June  to  deliver  the  automobile  with  proper  batteries. 
On  this  issue  tiie  testimony  of  both  sides  is,  to  my  mind,  so  vague  and 
unsatisfactory  that  I  do  not  think  a  judgment  on  the  merits  could  be 
given  to  either  party.  Upon  the  entire  record  I  am  unable  to  deter- 
mine upon  what  date  the  plaintiff  claims  a  conversion.  I  am  unable 
to  find  any  clear  or  convincing  evidence  of  a  conversion  at  any  date; 
and  certainly  I  can  find  no  evidence  to  sustain  the  award  of  damages. 

For  these  reasons,  I  think  that  the  judgment  should  be  reversed, 
and  a  new  trial  ordered,  with  $30  costs  to  appellant  to  abide  the  event. 
All  concur. 


NORTH  SIDE  HOISTING  CO.  v.  SOUTHERN  SURETY  CO. 
(Supreme  Court,  Appellate  Term,  rirst  Department  HarCh  18,  1916.) 

1.  Appeal  and  Bbbob  4e3>1282 — ^Undiibtakiniis  on  Appbai< — ^MmnoiFAX. 

COUETB — LlABn-ITT. 

A  surety  company  became  surety  on  an  undertaking  on  appeal  from  a 
judgment  ol  the  Municipal  Court  which  proTlded  that  If  the  appeal  were 
dismissed  or  judgment  affirmed  and  execution  returned  uusatlafled,  it  would 
pay  the  judgment  and  Interest  thereon.  The  suit  was  to  enforce  a  me- 
chanic's lien.  The  court  held  the  Hen  Invalid,  but  rendered  personal 
Judgment.  Sel&  that,  on  affirmance,  the  surety  was  liable,  liability  being 
conditioned  cm  affinuance,  and  not  on  sustaining  tbe  lien ;  the  only  }udg- 
meat  obtalnaUe  In  a  court  not  of  record  b^g  a  personal  money  judg- 
ment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  Sff  4753- 
4757;  Dec.  Dig.  <&=>1232.] 

2.  APPKAX,    and    EBBOB  «=»1248 — UNDBBTAEINQa    on  APPBAL — ^MUNIOZPAZ. 

CouETS — Liability— Tims  to  Sub. 

Code  ClT.  Proc.  {  1300,  provides  that  no  action  shall  be  commenced  on 
an  undertaMng  on  appeal  until  10  days  have  expired  after  service  on  the 
appellant's  attorney  and  on  the  sureties  of  a  written  notice  of  the  judg- 
ment on  aiveaL  Uonlcipal  Court  Act  (Laws  1902,  o.  680)  i  814,  provides 
for  undertakings  on  aiveal  from  the  Mnnidpal  Court  Section  126  pro* 
Tides  that  no  action  on  such  an  undertaking  can  be  maintained  until  after 
return  unsatisfied  of  an  execution  on  the  judgment  Section  20  provides 
that  the  provisions  of  the  Code  of  Civil  Procedure  and  rules  of  the  Su- 
preme Court  shall  apply  to  the  Municipal  Court  except  in  case  of  con- 
flict wh«i  the  Munldpfa  Court  Act  shall  govern.  Held  that  plaintiff 
could  not  maintain  an  action  on  an  undertaking  on  appeal  from  the 
Munldinl  Court  without  complying  with  the  provisions  of  Code  Civ. 
Proc  1 1309;  there  bdng  no  conflict  between  it  and  tba  Mnnidpal  Court 
Act 

[Ed.  Note.— For  other  cases,  aee  Appeal  and  Error,  Cent  Dig.  1  4796; 
Dec.  Dig.  «=al243.] 

Appeal  from  Municipal  Court,  Borough  of  tiie  Bronx,  Second  Dis- 
trict 
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Action  by  the  North  Side  Hoisting  Company  against  the  South- 
ern Surety  Company.  Judgment  for  plaintiff,  and  defendant  appeals. 
Reversed,  and  new  trial  ordered. 


Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 


Paul  Englander,  of  New  York  City,  for  appellant. 
Davies  &  Bernstein,  of  New  York  City  (Samuel  S.  Bernstein,  of 
New  York  City,  of  counsel),  for  respondent. 

WEEKS,  J.  This  action  is  brought  upcm  an  undertaking  given  by 
the  defendant  upon  an  a[^eal  taken  from  a  judgment,  entered  in  the 
Municipal  Court,  in  an  action  in  which  this  plaintiff  was  the  plaintiff 
therein,  and  the  United  States  Fidelity  &  Guaranty  Company,  Wend- 
bver  Bronx  Company,  Abraham  Silverstm,  and  others,  were  defend- 
ants. The  judgment  was  rendered  in  April,  1914,  in  an  action  broi^ht 
to  enforce  a  mechanic's  lien  against  real  property  ;  the-  lien  having 
been  bonded.  The  undertaking  sued  upon  was  given  for  the  pur- 
pose of  sta3ring  the  issuing  of  an  execution,  pending  the  hearing  and 
determination  of  the  appeal  taken  by  the  defendants  to  the  A^^llate 
Term.  UpCHi  appeal  the  judgment  was  modified  by  this  court,  by  dis- 
missing the  complaint  as  to  the  United  States  Fidelity  &  Guaran^- 
Company,  as  the  proof  showed  that  the  notice  of  lien  had  not  been  veri- 
fied, and  directing  a  judgment  for  the  sum  of  $250  against  the  de- 
fendants Wendover  Bronx  Company  and  Silverson. 

The  present  appeal  comes  up  upon  an  admitted  statement  of  facts 
made  in  open  court,  judgment  having  been  rendered  in  favor  of  the 
plaintiff.  The  defendant  urges  a  reversal  upon  two  grounds;  (1) 
That  the  action  having  been  brought  to  enforce  a  mechanic's  lien,  and 
the  lien  having  been  held  invalid,  the  surety  in  the  undertaking  (this 
defendant)  is  discharged ;  and  (2)  that  the  ^aintiff  has  failed  to  con- 
ply  with  section  1309  of  the  Code  of  Civil  Procedure,  in  not  havii^ 
alleged  and  proven  that  10  days'  written  notice  of  entry  of  a  judg- 
ment or  order  affirming  the  order  or  judgment  appealed  from— that 
is  to  say,  the  earlier  judgment  of  the  Municipal  Court — had  been 
served  prior  to  the  commencement  of  the  present  action. 

[1]  It  is  true  that  the  first  action  was  brought  in  the  Municipal 
Court  to  enforce  a  lien;  nevertheless  it  was  an  action  in  which  the 
right  existed  to  recover  a  money  judgment  only  in  that  court,  and 
such  a  judgment  was  rendered.  The  bond  given  by  defendant  was 
the  usual  one  given  upon  appeal,  and  contained  no  limitation  that  it 
should  be  regarded  as  security  only  in  case  a  lien  was  established,  bul 
provided  that: 

"It  the  appeal  Is  dismissed,  or  If  the  said  Judgment  la  affirmed  by  said 
appellate  court,  and  an  executloa  thereon  Is  returned  wholly  or  partly  un- 
satisfied, it  will  pay  the  said  Judgment  and  Interest  thereon,  or  the  portion 
thereof  remaining  unsatisfied  and  the  costs  of  the  said  ai>peaL" 

While  in  form  the  action  in  the  Municipal  Court  was  to  enforce  a 
mechanic's  lien,  nevertheless  the  only  judgment  that  can  be  obtained 
in  an  inferior  court  is  a  money  judgment,  to  be  enforced  by  execu- 
tion authorizing  a  sale  of  the  juc^^ent  debtor's  interest  in  the  pn^ 
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erty  at  the  time  the  Hen  was  filed.  Drall  v.  Gordon,  51  Misc.  Rep.  618, 
101  N.  Y.  Supp.  171 ;  Daxe  v.  Hajek,  56  Misc.  Rep.  673,  107  N.  Y. 
Supp.  601.  Aithoui^  the  prayer  for  relief  in  proceedings  to  enforce 
a  mechanic*^  lien  in  a  court  not  of  record  is  equitable  in  its  nature,  it 
is  to  be  ccmsidered  as  a  donand  for  a  personal  judgment  only.  Pearce 
y.  Knapp,  71  Misc.  Rep.  324,  127  N.  Y.  Supp.  1100.  The  learned  trial 
justice  correctly  states  the  situation  in  his  opinion  as  follows : 

"The  Judgment  appealed  from  was  one  for  a  sum  of  money  only  against 
all  the  defendants.  QAeir  liability  was  arrived  at  by  establishing  tbe  validi- 
ty of  a  lien,  but  tbe  Jndgmrat  was  still  one  for  a  sum  ot  monoy." 

The  appellant's  first  point  is  therefore  not  well  taken, 
[2]  As  to  the  second  point,  the  court  below  held  that  the  undertak- 
ing in  question  was  given  under  section  314  of  the  Municipal  Court 
Act,  and  that  ccHnpliance  with  the  provisions  of  section  1309  of  the 
Code  was  not  required.  In  this  I  Uiink  that  the  court  below  was  in 
error.  Secti<»i  314  of  the  Municipal  Court  Act  provides  f<M'  tiie  giv- 
ing of  an  undertaking  upon  appeal,  and  section  126  of  that  act  pro- 
vides that  no  action  shall  be  commenced  upon  such  an  undertaking 
until  the  return  of  an  execution  unsatisfied  in  whole  or  in  part.  This 
action  was  tried  when  those  sections  of  the  Municipal  Court  Act  were 
in  force.  The  provision  contained  in  section  1309  of  the  Code,  that 
an  action  shall  not  be  commenced  upon  an  undertaking  given  upon 
an  appeal  taken  as  prescribed  in  titles  3,  4,  and  5  of  chapter  12,  of 
which  chapter  title  3  governs  appeals  frc»n  an  inferior  court  to  tiie 
Supreme  Court,  until  10  days  after  the  service  upon  the  attorney  for 
the  appellant  of  a  written  notice  of  the  entry  of  a  judgment  or  order 
affirming  the  order  appealed  from,  is  not  in  conflict  with  the  provisions 
of  sections  314  and  126  of  the  Municipal  Court  Act,  but  is  made  ap- 
plicable to  the  Municipal  Court  by  the  omnibus  provisions  of  section 
20  of  that  act.  This  court  held  in  Monarch  Mining  Co.  v.  Laughlin 
(Sup.)  146  N.  Y.  Supp.  1068,  that  a  cwnplaint  which  did  not  allege 
compliance  with  section  1309  of  the  Code  was  defective.  Hie  judg- 
ment should  therefore  be  reversed. 

Judgment  reversed,  and  new  trial  ordered/ with  $30  costs  to  appel- 
lant to  abide  the  event.   All  concur. 


GOLDSTEIN  et  aL  T.  LEIBOWITZ  et  aL 
(Supreme  Court,  Appellate  Term,  Flrat  Department   March  IS,  1916.) 
1.  Btidkmce  «s>4S0(11)— Fuol  Evidence— GoffsTSDonoN  or  GnABAnrx — 

CONTIHUIITO  OBUOATIOHS — "ACCOUNT." 

Where  defendants  signed  a  guaranty  red  ting  that  they  would  guaran- 
tee the  account  of  a  partnership  for  the  amount  of  $50,  and  if  the  part- 
nership did  not  pay  defendants  would,  there  was  nothing  In  the  guaranty 
clearly  showing  that  It  was  to  relate  to  past  or  to  future  trausactlooa, 
the  word  "account"  being  a  word  of  flexible  meaning,  and  which  might  be 
used  to  refer  either  to  Items  of  past  dealings  or  to  transactions  which 
ndght  snbseguently  occur;  hence  it  was  lmpr<^r  for  the  court  to  treat 
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the  guaranty  as  a  continuing  guaranty,  and  exclude  parol  eTldence  show- 
log  that  It  was  Intended  to  be  confined  to  the  account  as  It  then  existed. 
[Ed.  Note.— For  other  cases,  see  Ovldence^  Oeat,  Dig.  H  ^BOSt^  2061, 
;  Dec  Dig.  «='45(K11).] 

2.  GuAKAHTT  «=>38(IJ — OonsTBUcnoir — Fdtube  Guabantt. 

A  contract  ot  guaranty  will  not  b«  interpreted  as  referring  to  future 
transactions,  unless  the  words  of  the  guaranty,  in  light  of  the  surrounding 
drcnmstances,  show  such  an  intent 
[Bd.  Note^For  other  cases,  see  Qiianuity,  C9ent  Dig.  1  47;  Dea  Dig. 

Appeal  from  Municipal  Cour^  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Henry  Goldstein,  Morris  Goldstein,  and  Max  Mos- 
kowitz,  copartners  trading  as  H.  Goldstein  &  Bros.,  against  Louis 
Leibowitz  and  David  J.  Leibowitz,  copartners  trading  as  L.  Leibowitz 
&  Co.  From  a  judgment  for  plaintiffs,  defendants  af^real.  Reversed 
and  remanded. 

Argued  February  term,  1916,  befor*  LEHMAN,  WEEKS,  and 

DELEHANTY,  JJ. 

Ernst  &  Cane,  of  New  York  City  (Albert  A.  Raphael,  of  New  York 
City,  of  counsel),  for  appellants. 

Samuel  L.  Zuckerman,  of  New  York  City,  for  respondents. 

LEHMAN,  J.  The  defendants  on  December  30,  1913,  signed  the 
following  guaranty: 

"In  consideration  of  one  dollar  ($1.0(9  we,  Ii.  Leibowits  is  Company,  guaran- 
tee the  account  of  Leibowitz  ft  Solomon  for  the  amount  of  flftr  dollars;  if 
they  will  not  i«y,  we  wUl  pay  tot  same." 

The  plaintiffs  have  recovered  a  judgment  for  $50  for  goods  sold 
after  the  making  of  the  guaranty. 

[  1  ]  At  the  trial  only  an  issue  of  law  was  presented,  viz. :  Should 
the  guaranty  be  construed  as  a  continuing  guaranty,  or  should  it  be 
restricted  to  cover  only  the  account  as  it  existed  when  the  guaranty 
was  signed.  The  trial  justice  held  that  the  guaranty  was  unambigu- 
ous,  and  mus{  be  interpreted  as  a  continuity  guaranty,  and  he  ex- 
cluded parol  testimony  to  show  that  the  parties  intended  to  confine 
the  guaranty  to  the  account  as  it  then  existed.  It  seems  to  me  that, 
both  upon  principle  and  authority,  the  trial  justice  was  in  error  when 
he  excluded  this  testimony.  The  guaranty  contains  no  words  which 
state  clearly  that  it  refers  either  to  past  or  to  future  transactions.  Its 
meaning  depends  entirely  upon  the  meaning  of  the  word  "account." 
That  word  is  a  word  of  flexible  meaning,  and  might  have  been  used 
aptly  to  refer  either  to  the  items  of  past  dealings  between  the  parties, 
or  to  diose  items  and,  in  addition,  all  other  items  of  transactions  which 
might  subsequently  be  had  by  the  parties. 

[2]  The  courts  will  not  interpret  a  contract  of  guaranty  as  referring 
to  the  future,  unless  the  words  of  the  guaranty,  ccmstrued  in  the  light 
of  surrounding  circumstances,  show  such  an  intent.  It  follows  that 
the  defendants  were  entitled  to  show  by  parol  the  meaning  which  the 
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parties  intended  should  be  applied  to  the  word  "account**  Sec  Brit- ' 
ton  V.  Marks,  105  App.  Div.  85,  93  N.  Y.  Supp.  828. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  wilfa  $30 
costs  to  appellant  to  ^de  the  event  AU  amcor. 


SBMBL  et  aL  v.  BBAUN. 
(Supreme  Court,  Ai^Uate  Term,  £lrst  Department   March  13,  1916.) 

GUAIUNTT  <g=»38(2) — CONTBACTS — GoNSlBtJCTIOIT — "ACCOUMT." 

Where  defendant  signed  a  guaranty  redtlng  that  in  consideration  of 
$1,  receipt  of  whidi  was  acknowledged,  she  held  herself  responsible  and 
gnaranteed  to  plaintiffs  the  sum  of  $350  for  all  goods  that  had  been  sold 
prior  to  the  date  of  the  guaranty  and  all  goods  sold  and.  delivered  on 
running  account  to  a  named  person,  the  guaranty  was  a  continuing  one, 
aiii>llcaUe  to  goods  sold  and  delivered  thereafter;  the  ezpreasion  "goods 
aold  and  deUvered  on  running  account"  showing  that  It  was  intraided  to 
apply  to  future  sales,  notwithatandine  the  first  portion  of  the  guaranty  re* 
ferred  only  to  past  indebtedness,  and  the  word  "account"  bdng  of  flexible 
meaning,  referring  ^ther  to  past  or  future  indebtedness. 

[Bd.  Note. — For  other  cases,  see  Guaranty,  Gent  Dig.  i  47 ;  Dea  IMg. 

For  othw  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Account] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Jacob  H.  Semel  and  Max  Liebhold,  copartners  trading 
as  J.  H.  Semel  &  Co.,  against  Olga  Braun.  From  a  judgment  for 
plaintiffs,  defendant  appeals.  Affirmed. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Arthur  Furber,  of  New  York  City,  for  appellant. 
Leonard  Bronner,  of  New  York  City  (Simon  S.  Hamburger,  of 
New  York  City,  of  counsel),  for  respondents. 

LEHMAN,  J.  On  September  23,  1912,  the  defendant  signed  the 
following  guaranty: 

"FcMT  and  In  consid^tlon  of  one  dollar,  the  receipt  of  which  to  bereby 
acknowledged,  I  hold  myself  responsible  and  guarantee  to  Messrs.  J.  H.  Semel 
&  Co.,  of  514  and  516  Broadway,  New  York,  the  sum  of  three  hundred  and 
fifty  dollars  for  all  goods  that  have  been  sold  prior  to  ttie  date  of  this  guar- 
anty and  aU  goods  sold  and  delivered  on  running  account  to  SamnsA  Braun, 
of  704  Columbus  avenue,  New  York." 

At  the  trial  the  defendant  claimed  that,  since  the  words  in  this  guar- 
anty were  in  the  past  tense,  the  guaranty  should  be  confined  to  those 
goods  which  had  been  "sold,"  but  not  delivered,  and  to  goods  which 
had  been  "sold  and  delivered,"  prior  to  the  date  of  the  guaranty.  The 
trial  justice  overruled  this  contention,  and  gave  ju^ment  for  the 
plaintifiF  for  the  value  of  goods  sold  and  delivered  to  Samuel  Braun 
after  the  signing  of  the  guaranty. 
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It  seems  to  me  that  the  decision  of  the  trial  justice  is  correct,  and 
should  be  affirmed.  There  are  two  elements  in  this  guaranty  whidi 
show  an  intention  on  the  part  of  the  defendEint  that  it  should  ^ply 
to  "goods  sold  and  delivered"  after  the  date  of  the  guaranty.  In  the 
first  place,  the  guaranty  provides  that  it  shall  cover  "all  goods  that 
have  been  sold  prior  to  the  date  of  this  guaranty,"  and  then  proceeds 
with  the  words,  "and  all  goods  sold  and  delivered  on  running  ac- 
count." If  the  parties  had  intended  that  these  words  should  also  be 
limited  to  a  time'  "prior  to  the  date  of  this  guaranty,"  it  is  difficult  to 
understand  why  the  parties  should  have  specifically  placed  this  lim- 
itation only  on  the  first  clause  of  the  guaranty.  In  the  second  place, 
while  the  word  "account"  has  no  definite  technical  meaning  and  is 
capable  of  a  flexible  use  (see  Goldstein  v.  Leibowitz,  157  N.  Y.  Supp. 
905,  decided  herewith),  yet  when  that  word  is  coupled  with  the  word 
"running"  I  think  it  connotes  an  account  which  is  not  closed,  but  is 
a  continuing  account.    Certainly  it  is  quite  open  to  this  construction. 

It  follows  that  the  judgment  should  be  affirmed,  with  $25  costs.  All 
concur. 


HOHN  T.  TRAINA  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department.   March  IS,  191&J 

Appeal  and  Ebbob  «s»1010— Rkvibw— Weioht  ot  Etzdkhck. 

Where  the  determination  of  the  trial  Justice  was  not  contrary  to  flie 
weight  of  evidence,  It  will  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  JDrm,  Cent  Dig.  H  3919- 
3982,  4024;  Dec.  Dig.  «s>1010.] 

Appeal  fr(xn  Municipal  Court,  Borough  of  Manhattan,  ^rst  Di^ 
trict. 

/  Action  by  John  A.  Horn  against  Anthony  Traina  and  Gaetano 

Traina. '  From  a  judgment  in  favor  of  plaintiff,  defendants  appeal. 
Judgment  reversed  as  to  defendant  Gaetano  Traina,  and  affirmed  as 
to  defendant  Anthony  Traina. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Hirson  &  Bertini,  of  New  York  City  (Max  M.  Hirson  and  Amedeo 
A.  Bertifti,  both  of  New  York  City,  of  counsel),  for  appellants. 
William  F.  Wund,  of  New  York  Cily,  for  respond^t 

WEEKS,  J.  There  was  no  evidence  to  support  the  claim  of  part- 
nership between  the  defendants,  and  the  motion  to  dismiss  the  con- 
plaint  as  to  the  defendant  Gaetano  Traina  should  have  been  granted. 

Upon  the  other  questions  in  dispute,  however,  the  determination  ol 
the  trial  justice  is  not  contrary  to  the  weight  of  evidence,  and  it 
should  not  be  disturbed. 

The  judgment,  therefore,  should  be  reversed  as  to  Gaetano  Traina, 
without  costs,  and  complaint  dismissed,  without  costs,  and  affinned 
as  to  defendant  Anthony  Traina,  with  $25  costs.   All  concur. 

^»For  otbw  eMM  ne  uma  topic  *  KUT-NVUBBB  la  all  K«r-N«iiilMr*a  Dtcosta  a  lodam 


Digitized  by 


Sup.  Ct.) 


SLATSB  T.  DKITOD  TRACTION  00. 


809 


KUIKB  LA  BBEULB  CO.  T.  ABMSTBONQ. 

(Supreme  Cocirt,  Appellate  Dlvlslui,  First  DepartmeDt.  Mardi  17,  1A16.) 

Abateuxnt  and  Revival  «=»76 — Okdbb  or  Subshtdtion. 

Where  defendant's  motion  for  new  trial  on  exceptions  was  ordered 
heard  in  the  first  Instance  In  tho  Appellate  Division  and  before  hearing 
d^endant  died,  the  motion  cannot  be  decided  ontll  an  order  of  substitu- 
tion haa  been  entwed  and  defendant  Is  properly  represented. 

[Ed.  Note.— For  other  cases,  see  Abatement  and  BeriTal.  Cent  Dig.  H 
483-487;  Dec:  Dig.  «s»78.] 

Action  by  the  Kirke  La  Shelle  Company  against  Paul  Armstrong. 
There  was  a  verdict  for  plaintiff,  and  defend^t  moved  for  new  trial 
upon  exceptions,  which  were  ordered  to  be  heard  in  the  first  instance 
in  the  Appellate  Division.  Moticm  passed  until  revivor;  defendant 
having  died  before  hearing. 

Argued  before  CLARKE,  P.  J.,  and  IJVUGHUN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

Phelan  Beale,  of  New  York  Ci^,  for  the  motion. 
Leavitt  J.  Hunt,  of  New  York  City,  c^^sed. 

PER  CURIAM.  It  appearing  by  suggestion  to  the  court  that  the 
defendant  has  died  and  that  no  order  of  substitution  has  been  entered, 
tiiis  rourt  cannot  decide  the  motion,  notwithstanding  the  exceptions, 
until  the  defendant  is  properly  represented. 


SLATER  T.  UKITBD  TRACTION  GO. 
(Snprema  Court,  Appellate  Dlvlalon.  Oliird  Department  Mardi  8,  1016.) 

1.  MXW  TbXAL  9=»^GQ— iNOOMmKHOT  OT  JUBOB. 

Where,  on  examination  of  the  Jurors,  each  was  baked  If  fae  had  any 
prejudice  against  a  negligence  action,  and  one  replied  that  he  had  not, 
and  was  accepted  as  a  Juror,  and  In  another  case  shortly  afterward,  on 
a  like  examination  he  replied  that  he  was  prejudiced  against  such  an  ac- 
tion, it  was  within  the  discretion  of  the  court  to  set  aside  the  judgment 
in  the  first  suit,  since  the  juror  sat  on  account  of  a  false  answer  to  a 
material  question,  perpetrating  a  fraud  on  the  court  and  the  parties. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent.  Dig.  SS  78,  79 ;  Dec. 
Dig.  ®=342(2).] 

2.  New  Tbiai,  «=:»143(2) — luPEACOJtxm  or  VEBbicr. 

In  sudi  case  the  rule  that  the  statement  of  a  juror  cannot  be  received 
to  vitiate  his  verdict  does  not  apply,  since  such  rule  ctmcems  only  state- 
ments as  to  occurrences  In  tlw  Jury  room,  and  not  as  to  quallflcations  for 
sitting  on  the  jury. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Gent  Die  H  2B2,  29S; 
Dec.  Dig.  ®»143(2).l 

Howard,  J.,  dissenting. 
Appeal  from  Special  Term,  Albany  County. 

Action  by  Richard  Slater  against  the  United  Traction  Company. 
From  an  order  setting  aside  the  verdict,  and  judgment  thereon,  de- 
fendant ai^>eals.  Affirmed. 
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Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOI>- 
WARD,  and  COCHRANE,  JJ. 

John  E.  MacLean,  of  Albany  Qohn  T.  Norton,  d  Albany,  of  coun- 
sel), for  appellant 

Hayner  &  Ward,  of  Troy  (John  B.  Holmes,  of  Troy,  of  counsel), 
for  respondent. 

JOHN  M.  KELLOGG,  P.  J.  [1]  Upon  the  examination  of  the 
persons  called  as  jurors  in  this  case,  each  juror  was  asked  if  he  had 
any  prejudice  against  a  negligence  action.  Juror  Haswell  replied  that 
he  had  not  He  was  accepted  as  a  juror,  and  a  verdict  was  returned 
March  9th  in  favor  of  the  defendant.  On  March  11th  he  was  called 
in  another  case  in  the  same  court,  and  upon  a  like  examination  stated 
that  he  was  prejudiced  against  such  an  action,  and  was  excused  fr<Mn 
service.  Upon  plaintiff's  motion  the  verdict  was  set  aside  by  the 
presiding  judge,  npoa  the  ground  that  the  juror  had  by  a  false  an- 
swer been  permitted  to  sit  in  the  case.  The  juror  attempts  to  es^lain 
his  answers  by  saying  he  answered  the  question  before  he  fully  real- 
ized its  import,  and  then  had  not  sufficient  confidence  in  himself  to 
correct  the  answer.  He  does  not  claim  that  his  attitude  about  such 
actions  had  changed  in  the  meantime.  The  trial  judge  recollected  the 
facts,  and  that  the  court  repeated  the  question  to  the  juror,  and  was 
not  satisfied  with  his  explanation  and  set  the  verdict  aside.  The  or- 
der rested  in  the  sound  discretion  of  the  court.  Every  suitor  is  enti- 
tled to  a  fair  trial  before  un{»-ejudiced  jurcnrs,  and  if  a  juror  is  per- 
mitted ix>  sit  on  account  of  a  false  answer  given  by  him  to  a  material 
question,  it  is  a  fraud  upon  the  court  and  &e  parties,  and  the  verdict 
may  well  be  set  aside. 

[2]  It  is  urged,  however,  that  there  is  no  evidence  that  the  answer 
to  the  question  in.  the  first  case  was  untrue,  except  the  statement  of 
the  juror  in  the  second  case,  and  that  the  statement  of  a  juror  cannot 
be  received  to  vitiate  his  verdict.  That  rule  has  no  application  here. 
It  excludes  afHdavits  or  statements  of  jurors  tending  to  show  "mis- 
take or  error  of  the  jurors  in  respect  to  the  merits,  or  irregularity  or 
misconduct,  or  that  they  mistook  the  effect  of  their  verdict  and  in- 
tended something  different."  Dalrymple  v.  Williams,  63  N.  Y.  361- 
363  [20  Am.  Rep.  544].  The  statement  of  the  juror  showed  to  the 
satisfaction  of  the  court  that  he  caused  himself  to  be  received  as  a 
juror  by  a  fraud  practiced  upon  the  court  and  counsel.  His  false  state- 
ment resulted  in  his  becoming  a  juror  in  the  case.  His  statement  did 
not  relate  to  anything  that  took,  place  between  him  and  his  fellow  ju- 
rcM'S,  or  anything  that  took  place  with  reference  to  the  deliberation  or 
action  of  the  jury,  but  related  to  his  being  permitted  to  sit  upon  tiie 
jury.  We  think,  therefore,  that  his  answer  in  the  second  case  might 
well  be  considered  as  showing  that  his  answer  upon  the  first  trial  was 
untrue. 

The  order,  therefore,  should  be  afiirmed,  with  costs.  AU  concur, 
except  HOWARD,  J.,  who  dissents. 
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OUABANTOB  BBAI/FY  COfiP.  T.  BABNTJH  et  bL 


(Snprenie  Court,  Appellate  DiTlalon,  First  Department  March  17,  1016.) 

1.  Bboekbs  <6=>52 — Actions  fok  Goufensaxion — Tats  or  Irstitutino. 

Aq  action  to  recover  commissions  upon  rentals  reserved  In  a  lease  may 
be  maintained,  though  the  parties  had  not  executed  a  formal  lease, 
where  a  valid  and  binding  agreement  for  a  lease  had  been  made. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent.  Dig.  i  73;  Dec.  Dig: 
«=>52.] 

2.  Bbokebs  €=»57(1) — AonoNS — CoiCPHNaATioiT. 

Where  defendants  agreed  to  pay  plaintiff  a  commls^on  upon  any  lease 
which  they  might  make  with  a  named  party,  whether  plaintiff  was  the 
procuring  cause  or  not,  and  it  was  contemplated  that  defendants  should 
acquire  a  particnlar  parcel  of  land  and  erect  a  building  thereon  for  the 
occupatiai  vC  anch  party,  plaintlfl  cannot,  defendants  having  purchased 
another  parcel  and  erected  a  building,  which  was  leased  by  the  party 
agreed  on,  recover  compensation,  for  the  contract  was  applicable  only 
to  the  land  which  dtfendants  expected  to  acquire. 

[Ed.  Note.— other  cases,  see  Brokers,  Cent.  Die*  H  66,  67,  72;  Dec. 
Dig.  ^67(1).] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  GuarantCM"  Realty  Corporation  against  William  H. 
Bamum  and  another.  From  the  judgment  dismissing  the  ccnnplaint 
at  tlie  Trial  Term,  plaintiff  appeals.  Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

Millard  F.  Tompkins,  of  New  Y(M:k  City,  for  s^pellant. 
Thomas  D.  Thacher,  of  New  York  City,  ior  respondents. 

SCOTT,  J.  The  action  is  to  recover  commissions  upcm  the  rental 
reserved  in  a  lease  made  between  defendants  and  the  firm  of  Brooks 
Bros.  The  action  differs  irom  ihe  usual  action  for  brokers'  c(»nmis- 
sions,  in  that  plaintiff  docs  not  claim  to  have  been  tiie  procuring  cause 
in  bringfing  about  the  particular  lease  in  question,  but  relies  upon  a 
special  oral  agreement  by  which,  as  it  is  alleged,  defendants  agreed 
to  pay  a  commission  upon  any  lease  which  they,  said  defendants, 
might  make  with  Brooks  Bros.,  whether  plaintiff  was  the  procuring 
cause  of  such  lease  or  not 

[1,2]  The  ground  assigned  by  the  trial  court  for  dismissing  the 
complamt  was  that  the  action  had  been  prematurely  brought,  because 
when  it  was  commenced  defendants  had  not  actually  executed  a  lease 
to  BrocJcs  Bros.,  although  a  valid  and  binding  agreement  for  such  a 
lease  had  been  made.  We  do  not  think  that  this  objecticm  was  well 
taken  (Tanenbaum  v.  Boehm,  202  N.  Y.  293,  95  N.  E.  708;  Davidson 
V.  Stocky,  202  N.  Y.  423,  95  N.  E.  753),  but  we  are  of  opinion  that 
plaintiff  failed  to  prove  a  cause  of  action.  It  clearly  appears  that 
during  the  whole  negotiations  between  plaintiff  and  defendants  the 
contemplation  was  that  defendants  should  acquire  a  particular  parcel 
of  land,  not  that  which  ihey  did  afterwards  acquire,  and  erect  thereon 
a  building  for  the  occupation  of  Brooks  Bros.  The  agreement  testified 
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to  by  plamtiiTs  witnesses  must  be  held  to  have  had  reference  to  a 
lease  of  that  particular  site,  and  cannot  in  reason  be  extended  to  ap- 
ply to  any  other  site  which  defendants  mi^t  acquire  and  lease,  and 
with  whidi  plaintiff  had  nothing  to  do.  Parkhurst  v.  Tryon,  134  App. 
Div.  844,  119  N.  Y.  Supp.  184. 

The  judgment  appealed  frwn  is  affirmed,  with  costs.  Order  filed. 
All  concur. 


McKENNA  T.  BOARD  OF  EDUCATION  OF  CITT  OF  NEW  YORK. 
(Supreme  Court,  Trial  Term,  Kings  County.   March  16,  1916.) 

1.  SOHOou  AND  School  Dxstbiots  ^=»144(4) — Vtiuix  O^aohxb— Additiorax. 

Teacher— Right  to  Annttal  Incbease. 

Where  plaintiff,  a  female  teacher,  who  had  completed  11  years  of  serv- 
ice and  had  been  awarded  her  due  Increase  as  provided  for  by  the  Revised 
City  Charter,  was  at  her  own  request  taken  from  class  work  and  assigned 
to  a  position  referred  to  In  the  by-laws  of  the  board  of  education  as  an 
"additional  teacher,"  which  position  she  held  tor  some  8  years,  doling 
which  time  her  duties  were  those  of  a  principal's  detit,  such  as  making 
up  pay  rolls  and  r^wrts  and  bedng  called  upon  to  teach  only  In  the  ab- 
sence of  both  a  regular  class  teadier  and  a  substitute  teadter,  she  vas 
not  entitled  to  the  annual  increment  of  $40,  under  the  statutory  proviso 
to  section  1001  of  the  diarter  (Laws  1901,  a  466),  making  such  Increment 
dependent  upon  the  Inspection  and  approval  of  the  board  of  superintend- 
ents of  the  service  of  a  teacher  as  fit  and  meritorious,  since  sudi  section, 
as  amended  in  1900  by  the  Davis  Law,  applies  only  to  members  of  the 
regular  teaching  staff,  from  which  category  plaintiff  voluntarily  elimi- 
nated herself. 

[Ed.  Note. — For  other  cases,  see  Schoola  and  Scho(d  Districts,  Cent. 
Dig.  H  311,  S12 :  Dec.  Dig.  «=»144(4).} 

2.  Schools  and  School  Distbiots  4is>144(4) — ^Fucale  ^teACHiBs— AnnvAL 

Incbease — ^Inspection  and  Apfboval. 

Assuming  that  plalntlfF  might  as  such  additional  teacher  be  eligible  to 
such  Increment  she  could  not  recover,  where  it  appeared  that  her  serv- 
ices had  not  been  inspected  and  approved  as  fit  and  meritorious  by  the 
IXMird  of  superintendents,  as  the  section  requires. 

i[Ed.  Note.— For  other  cases,  see  Sdiools  and  Scbotd  DlstiteC^  Cent. 
Dig.  Si  311,  312 ;  Dec.  Dig.  «i»144(4).] 

8l  Statuixs  «s»47 — CHASTE&  Pbovibion — Gbbtaxntt. 

Suet  provisiOTL  of  section  1091,  requiring  the  approval  of  the  board  of 
superintendents,  is  not  void  for  lack  of  definite  sense  or  standard,  in  using 
the  words  "fit  and  meritorious,"  since  the  constitutional  principle  of  merit 
and  fitness,  as  the  basis  of  appointment  and  promotion  in  the  public  serv- 
ice, not  being  self-executii^,  the  L^slature  haa  power  to  remit  the  es- 
tablishment of  standards  to  appropriate  administrative  agencies. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  i  47;  I>ec.  Dig. 
«=947.1 

Action  by  Josephine  G.  McKenna  against  the  Board  of  Education 
of  the  City  of  New  York.  Case  submitted  on  agreed  state  of  facts. 
Complaint  dismissed. 

John  J.  Curtin,  of  New  York  City,  for  plaintiff. 
Charles  Mclntyre,  of  New  York  City,  fir  defendant 
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KELBY,  J.  This  controversy  arises  out  of  the  statutory  proviso 
to  section  1091  of  the  Revised  City  Charter,  and  the  by-laws  of  the 
board  of  education,  whereby  the  annual  increment  of  $40  to  the  sal- 
ary of  female  teadiers  after  the  twelfth  year  of  service  is  made  to 
depend  upon  the  inspecticMi  and  approval  by  the  board  of  superin- 
tendents of  the  service  of  the  particular  teadier  as  "fit  and  meritori- 
ous." Plaintiff,  who  had  substantially  completed  11  years  of  service 
in  November,  1901,  and  been  awarded  the  due  increase,  was  then,  at 
her  own  request,  repeated  during  the  succeeding  years  up  to  Novem- 
ber, 1909,  taken  from  class  work  and  assigned  or  appointed  to  a 
position  which  is  referred  to  in  the  t^-laws  of  the  board  of  education 
as  that  of  "'additional  teacher."  During  these  years  the  service  of 
plaintiff  was  not  inspected  or  approved  by  the  board  of  superintend- 
ents, nor  did  she  receive  the  annual  increase  of  salary,  and  she  now 
sues  for  such,  as  arrears  due,  though  it  is  not  disputed  that  as  to  the 
time  pricn'  to  March,  1906,  the  claim  is  barred  by  the  statute  of  limi- 
tations. 

[1]  The  decisive  question  as  to  plaintiff's  rights  to  inspection,  ap- 
proval, and  increase  is  whether  plaintiff,  while  acting  as  additional 
teacher  dtuing  these  years,  was  a  member  of  the  teaching' staff  of 
the  public  sdiools.  Concededly  she  was  such  before  her  appointment 
as  additional  teacher,  and  concededly  she  became  such  after  Novem- 
ber, 1909,  when  she  went  back  to  regular  class  teaching  .work.  The 
title  "additional  teacher"  is  less  accurate  than  "principal's  clerk"  would 
be,  regard  being  paid  to  the  incum^nt's  regular  duties  of  attending 
to  the  business  details  of  the  school,  such  as  making  up  pay  rolls  and 
reports,  being  called  upon  to  teach  only  in  the  absence  both  of  a  r^- 
ular  class  teju:her  and  a  substitute  teadier. 

Section  1091  of  the  Revised  City  Charter  applies  by  enumeraticm 
to  those  entirely  engaged  in  teaching  work ;  that  is,  to  kindergartners, 
men  and  women  teachers  of  classes,  men  and  women  first  assistants 
and  vice  principals,  and  men  and  women  heads  of  departments  and 
assistants  to  principals.  It  is  not  to  be  doubted  that,  as  amended  in 
1900  into  its  present  form,  by  what  was  pc^ularly  known  as  ttie  Davis 
Law,  its  paramount,  if  not  its  expressed,  concern  was  with  &e  sal- 
aries of  tiie  regular  teeing  force.  So  it  has  been  held  that  neither 
in  lai^piage  nor  spirit  does  the  statute  demand  the  application  of  its 
provisions  to  other  than  those  of  the  r^ular  teaching  staff,  and  that 
teachers  of  special  subjects,  such  as  teachers  of  German,  are  not 
within  it.  Matter  of  Hulshof,  N.  Y.  L.  J.  May  26.  1908,  affirmed 
130  App.  Div.  903,  115  N.  Y.  Supp.  1139;  Ohmstede  v.  Board  of  Ed- 
ucation, N.  Y.  L.  J.  Oct  24,  1908. 

There  is  even  less  reason  to  warrant  a  construction  whereby  it  will 
be  made  to  apply  to  principals'  clerks  whose  duties  are  clerical  by 
routine,  and  pedagogical  only  by  emergency.  I  am  not  overlooking 
that  in  this  case  it  so  happened  that  the  clerk  had  theretofore  been 
a  regular  class  teacher.  Any  other  person  "holding  a  substitute  or 
a  higher  license,  but  not  eligible  for  appointment  as  a  regular  teacher," 
was  eligible  under  the  by-laws,  and  might  just  as  well  have  been  ap- 
pointed, and  would  not  luive  carried  into  the  place,  as  plaintiff  did,  the 
IfiTN.T.S.— 68 
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maximum  salary  that  a  teacher  o£  11  years'  service  could  have  for 
regular  class  work.  Having  at  her  own  request  given  up  such  teach- 
ing work,  and  asked  and  received  an  appointment  to  work  which,  it 
must  be  presumed,  she  then  regarded  as  preferable,  plaintiff  ceased 
to  be  a  member  of  the  teaching  staff,  and  took  herself  out  of  the 
category  of  those  entitled  by  the  statute  to  have  their  teaching  services 
periodically  inspected  and  approved  as  fit  and  meritorious  for  the  pre- 
scribed annual  increment  As  to  the  by-law  of  the  board,  passed  to 
effectuate  the  statute,  it  cannot  be  taken  as  l»oader  than  tiie  statute, 
which  it  assumed  to  define,  and  if  the  staute  did  not  include  a  prin- 
cipal's clerk,  a  fortiori  the  by-law  did  not 

[2]  If,  however,  she  is  to  be  regarded  as  a  member  of  the  teaching 
staff,  then  an  insuperable  difficulty  to  success  in  this  action  is  apparent ; 
for  her  service  has  not  been  inspected  and  aK>roved  as  fit  and  meri- 
torious by  the  board  oi  superintendents,  and  she  thus  does  not  show 
aMnpliance  .with  the  prescribed  statutory  conditions.  Her  proper 
remedy  would  appear  to  be  by  way  of  mandamus  to  compel  tiie  board 
of  superintendents  to  act 

[3]  It  is  suggested  that  the  provision  requiring  the  approval  of  the 
board  of  superintendents  is  void  for  lack  of  definite  sense,  or  stand- 
ard, attributable  to  the  words  "fit  and  meritorious."  The  idea  ad- 
vanced in  Eagan  v.  Board  of  Education,  115  N.  Y.  Supp.  165,  that 
these  "vague  and  elusive"  words  were  entitled  to  "no  oUier  effect  in 
the  statute  than  that  which  any  mere  gibberish  would  hzve"  must  be 
rejected.  In  Watson  v.  Board  of  Education,  91  Misc.  Rep.  323,  155 
N.  Y.  Supp.  125,  this  court  upheld  tiie  requirement  of  a  certificate  of 
a  board  of  examiners  of  "superior  merit,"  words  which  might  be  said 
to  be  more  elusive  still.  The  decisions  in  People  ex  rel.  Berry  v. 
Cook,  155  App.  Div.  901,  140  N.  Y.  Supp.  1138,  and  Richards  v. 
Board  of  Education,  144  App.  Div.  932,  129  N.  Y.  Supp.  1143;  Id., 
145  App.  Div.  920,  130  N.  Y.  Supp.  1127;  are  in  substance  to  the 
same  effect,  though  no  written  opinions  were  delivered. 

Upon  reason  the  constitutional  principle  of  merit  and  fitness,  as  the 
basis  of  appointment  and  promotion  in  the  public  service,  not  being  en- 
tirely self -executing,  there  unquestionably  must  be  power  in  the  Legisla- 
ture to  remit  the  establishment  of  standards  to  the  appropriate  adminis- 
trative agencies,  in  direct  and  experienced  touch  with  the  needs  and 
practicalities  of  particular  situatioils.  This  legislative  power  has  been 
upheld,  even  to  the  extent  of  authorizing  the  acceptance  of  the  bare 
"recommendation"  of  a  superior,  truly  "as  broad  a  grant  of  power 
as  human  language  could  frame."  See  Matter  of  Hamburger,  109 
App.  Div,  427,  96  N.  Y.  Supp.  130;  also  Matter  of  Keymer,  148  N. 
Y.  219,  42  N.  E.  667,  35  U  R.  A.  447;  People  ex  rel.  Sweet  v.  Lyman, 
157  N.  Y.  368,  52  N.  E.  132;  Buckbee  v.  Board,  115  App.  Div.  366, 
100  N.  Y.  Supp.  943. 

I  am  of  opinion,  therefore,  that  the  complaint  must  be  dismissed 
upon  the  merits,  with  costs. 
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POLMANTEER  T.  BADEAU  et  aL 
ANDERSON  T.  SAUB. 

(Supreme  Cotirt,  Special  Term,  Steuben  County.  Uarch  18,  1910.) 
1*  VKnux  «=>11 — Oaonnca — ^Actions  Against  Pcblio  Obtickbs — ^Falsie  Im- 

FBXSONICENT. 

Under  Code  Clr.  Proc.  S  983,  subd.  2,  requiring  actions  against  public 
officers  for  acts  done  In  virtue  of  their  offices  to  be  brought  in  the  coun- 
ty where  the  causes  arose,  an  action  for  false  Imprisonment  must  be 
brought  in  the  county  of  which  the  defendants  are  officers. 

[Bd.  Note.— F(«>  other  cases,  see  Venue,  Cent  Dig.  S  20;  Dec.  Dig. 
«S=>11.] 

2.  Venus  «=361 — Chanox  or  Vbnxtb — Tnas  fob  Motion — Auended  Plkao- 

INOS. 

Where  plalntUfs  ignored  defendants'  demands  for  change  of  venue  made 
In  the  answers,  bat  latw  filed  amraided  onswerSt  demanding  a  change^ 
and  moved  tiierefbr  In  due  time  after  soidi  amendmwt,  the  dmnge  most 
be  granted,  since  the  amended  answer  Axes  the  Issues,  and  demand  there- 
with Is  seasonable. 

[Ed.  Nota^For  otber  caaw,  sea  Venue,  Cent  Dig.  i|         ;  Dwi.  Dig. 

Acticms  by  Osro  Polmanteer  and  Ora  Anderson  ^^nst  Dyer  A« 
Badeau  and  others.  Heard  on  motions  for  change  of  venue.  Mo- 
tions granted. 

F.  B.  Beecher,  of  Atlanta,  for  plaintiffs  in  each  case; 
C  E.  Koby,  of  Naples,  for  defendants  in  each  case. 

CLARK,  J.  [1]  These  actions  are  brought  against  defendants, 
residents  of  Ontario  county,  for  false  imprisonment.  At  least  one 
of  the  plaintiffs  resides  in  Ontario  county.  The  venue  in  both  ac- 
tions is  laid  in  Steuben  county.  The  actions  are  against  public  offi- 
cials of  Ontario  county,  and  defendants  urge  that  that  fact  entitles 
them  to  have  the  actions  tried  in  that  county.  Code  Civ.  Proc.  §  983, 
subd.  2. 

[2]  Within  the  proper  time  after  summons  and  complaints  had  been 
served  in  these  actions,  defendants  served  answers  setting  up  general 
denials,  and  with  the  answers  served  written  demands  that  the  place 
of  trial  be  changed  to  the  proper  county,  viz.  Ontario  county.  Plain- 
tiffs ignored  the  demands,  and  on  February  11,  1916,  defendants  served 
amended  answers,  setting  up,  among  other  things^  that  the  alleged 
causes  of  action  grew  out  of  matters  in  connection  with  tiieir  c^cial 
duties  as  public  c^fidals  of  Ontario  county.  These  amended  answers 
were  served  seasonably,  and  with  them  defendants  served  further 
written  demands  that  the  place  of  trial  be  changed  to  Ontario  county. 
Plaintiffs  ignored  these  demands,  and  within  10  days  after  the  5 
days  allowed  to  plaintiffs  to  ccMisent  to  the  change  defendants  made 
these  motions. 

Plaintiffs  urge  that  defendants  are  too  late,  for  the  reason  that  they 
ought  to  have  made  the  motions  within  15  days  after  the  first  demands 
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that  the  place  of  trial  be  changed  were  served;  fhese  first  demands 
having  been  served  with  the  first  answers.  Defendants  reply  &at  Aey 
had  a  rig^it  to  serve  the  demands  that  the  place  of  trial  be  changed 
with  the  amended  answers,  and  that,  having  made  these  motions  with- 
in 15  days  after  the  last  demands  were  m£^e,  that  they  are  in  time. 

Defendants  are  clearly  right  in  their  contention,  and  the  case  of 
Harmon  v.  Van  Ness,  56  App.  Div.  160,  67  N.  Y.  Supp.  561,  is  cod- 
trolling.  There  demands  for  a  -change  of  place  of  trial  to  Orange 
county  were  made  on  the  lOih  day  of  May,  1900,  but  the  time  for 
serving  an  amended  answer  had  not  expired.  On  the  14th  day  of 
July,  1900,  one  of  the  defendants  seasonably  served  an  amended  an- 
swer, and  at  the  same  time  served  a  written  demand  for  a  change  of 
place  of  trial.  No  consent  to  change  the  place  of  trial  pursuant  to 
the  first  demand  was  served,  and  there  was  no  motion  made,  when 
the  second  demand  was  served  with  the  amended  answer,  and  the 
plaintiff  ignored  it.  A  motion  was  made  to  change  the  place  of 
trial,  and  the  position  of  the  defendant  that  he  was  in  time  when  tiie 
demand  was  served  with  the  amended  answer  was  upheld. 

There  is  no  question  but  that  -the  amended  answer  is  the  one  whidi 
furnishes  the  issues  in  the  case,  and  supersedes  the  original  answer. 
31  Cyc.  465.  Where  it  is  served  in  time,  it  becomes  the  answer  in 
the  case,  and  a  demand  to  change  the  place  of  trial  served  with  the 
amended  answer  is  seasonable.  Penniman  v.  Fuller,  133  N.  Y.  442, 
31  N.  E.  318 ;  Harmon  v.  Van  Ness,  56  App.  Div.  160,  67  N.  Y.  Sopp. 
561,  40  Cyc.  142. 

These  motions  must  therefore  be  granted,  with  costs  in  each  case 
to  abide  the  event   •  , 


(Supreme  Court,  Appellate  Division,  Tlrst  Department.   March  10, 1916.) 

Care  IE  Rs  ®=>15S(8) — Gabbiaqb  of  Goods — LmrrATioH  or  Liabiuit— Ther 
OS  Goods. 

Where  goods  were  sMpped,  the  receipt  stipulating  that  the  express 
oompany  should  not  be  liable  In  any  event  for  more  than  $50  on  any  sUp- 
ment  of  100  pounds  or  less,  etc,  and  the  goods  were  stoloi  by  the  carrier^ 
employte,  the  diipp»  could  not  recover  therefor  in  exoess  ot  the  st^ntkt- 
ed  amount. 

[Ed.  Note.— For  other  case^  see  Carriers,  Gent  Dig.  |  708;  Dec,  Dig. 
«=»158(3).] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Leo  L.  D'Utas^  against  William  M.  Barrett,  as  pre^ 
dent  of  the  Adams  Express  Company.  Prom  an  order  overruling  Ins 
demurrer,  plaintiff  appeals.  Order  afiBrmed,  with  leave  to  withdraw 
the  demurrer. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN.  DOWUNG, 
SMITH,  and  DAVIS,  JJ. 

Arthur  W.  Clement  and  Wilson  E.  Tipple,  both  of  New  York  City, 
for  appellant.  William  D,  Guthrie  and  Edward  V.  Conwell,  both  of 
New  York  City,  for  respondent  ^ 
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SMITH,  J.  The  action  was  brought  to  recover  the  value  of  five 
shipments  of  goods  shipped  by  the  plaintiff  with  tiie  defendant  ex- 
press company  which  had  been  stolen  by  the  latter's  employes.  The 
express  receipt  contains  the  foUowii^  statement : 

'In  oonsideratlon  of  the  rate  diarged  for  carrying  said  property  which  Is 
resnlated  by  the  value  thereof  and  Is  based  upon  a  valnatlMi  of  not  exceed- 
ing fifty  dollars  for  any  shipment  of  100  pmmds  or  less,  and  not  exceeding 
fifty  cents  per  pound  for  any  Bhlpment  In  excess  of  100  pounds,  unless  a 
greater  value  Is  declared  at  time  of  shipment,  the  shipper  agrees  that  the  com- 
pany shall  not  be  liable  In  any  event  for  more  than  fifty  dollars  ($50)  on  any 
shipment  of  100  pounds  or  less,  and  for  not  exceeding  fifty  cents  per  pound 
on  a  shipment  welgliing  more  than  100  pounds,  and  said  property  Is  valued  at, 
and  the  liability  of  the  company  is  hereby  limited  to,  the  values  above  stated, 
unless  a  greater  value  Is  declared  at  the  time  of  shipment,  and  charge  for 
value  paid  or  agreed  to  be  pidd  therefbr^** 

And  this  limitation  was  set  up  by  the  defendant  as  a  defense  to  the 
recovery  of  more  than  $50  in  the  case  of  each  shipment. 

The  court  below  held  that  the  plaintiff  was  bound  by  this  statement, 
and  could  recover,  not  the  actual  value  of  the  goods,  but  merely  $50 
in  each  case. 

Since  the  Carmack  Amendment  (Act  June  29,  1906,  c.  3591,  §  7, 
pars.  11,  12,  34  Stat.  593  [U.  S.  Comp.  St.  1913,  §  8592]),  it  has  been 
repeatedly  held  that,  as  was  the  case  previous  to  that  amendment,  stip- 
ulations as  to  value  in  a  contract  of  shipment  preclude  a  shipper  from 
showing  that  the  actual  value  was  greater  than  that  declared  at  the 
time  of  fixing  the  rate.  Adams  Express  Co.  v.  Croninger,  226  U.  S. 
491,  33  Sup  Ct.  148.  57  L.  Ed.  314,  44  L.  R.  A.  (N.  S.)  257;  Kan- 
sas City  So.  v.  Carl,  227  U.  S.  639,  33  Sup.  Ct.  391,  57  L.  Ed.  683; 
De  Rochemont  v.  Boston  &  Maine  R.  R.  Co.,  157  N.  Y.  Supp.  177. 
The  ground  upon  whidi  tiiis  rule  of  law  is  held  in  the  United  States 
courts  is  that,  where  the  value  is  fixed  to  govern  the  charge  for  trans- 
portation, the  shipper  is  estopped  from  claiming  a  greater  value  in  case 
of  loss.  In  Kansas  Southern  Ry.  v.  Carl,  supra,  the  opinion  in  part 
reads: 

"But  when  a  shipper  delivers  a  package  for  shipment  and  declares  a  value, 
either  upon  request  or  voluntarily,-  and  the  carrier  makes  a  rate  accordingly, 
the  shipper  is  estopped  upon  plain  principles  of  Justice  from  recovering,  In 
case  of  loss  or  damage,  any  greater  amount.  The  same  principle  applies  If 
the  value  be  declared  in  the  form  of  a  contrad:.  If  such  a  valuation  be  made 
In  good  faith  for  the  purpose  of  obtaining  the  lower  rate  applicable  to  a 
shipment  of  the  declared  value,  there  Is  no  exemption  from  carrier  liability 
due  to  n^ll^Qce  fwMdden  by  the  statute  when  the  dilpper  Is  limited  to  a 
TBDoveiy  of  the  value  so  dedared.  The  ground  iip<ni  which  such  a  declared 
or  agreed  value  Is  upheld  Is  that  of  estoppeL" 


The  opinion  then  quotes  from  the  case  of  Hart  v.  Pennsylvania  Rail- 
road, 112  U.  S.  331,  5  Sup.  Ct.  151,  28  L.  Ed.  717; 


"If  the  shipper  Is  guilty  of  fraud  or  Imposition,  by  ml»epresentlng  the 
nature  or  value  of  the  articles,  be  destroys  his  claim  to  Indemnity,  because  he 
has  attempted  to  deprive  the  carrier  of  tha  right  to  be  compensated  In  pro- 
portion to  the  value  of  the  articles  and  the  consequent  risk  assumed,  and 
what  he  has  done  has  t^ded  to  lessen  the  vlgUance  the  carrier  would  other- 
wise bave  bestowed." 
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The  plaintiff  admits  the  binding  effect  of  the  agreed  valuatioa  ia 
cases  where  the  wrong  complained  of  arises  in  some  breach  (rf  tbe 
contract  duty  of  the  defendant,  but  contends  that,  where  the  mrtmg 
complained  of  is  in  the  nature  of  a  tort  or  convo'sion  totally  md^ 
pendent  of  or  rather  superimposed  on  a  breach  of  the  contract  duty, 
the  shipper  may  elect  to  consider  the  contract  as  abrogated  w  aban- 
doned by  the  defendant,  and  may  charge  him  on  common-law  {tfind- 
ples  with  the  full  value  of  the  goods. 

A  number  of  New  York  and  other  cases  are  cited  by  appellant  in 
support  of  this  pr<^sition,  but  practically  all  of  them  invdve  a  con- 
version in  the  course  of  the  carrier's  effort  to  perform  tiie  contract  of 
carriage,  such  as  a  deviation  from  tiie  agreed  route,  an  unwarranted 
delay,  a  misdelivery,  etc.,  in  which  case  it  is'  quite  proper  to  say  that 
the  conversion  is  by  the  carrier  itself,  and  that  for  such  conversion 
the  carrier  should  be  liable  in  tort  independently  of  the  contract  But 
the  instant  case  presents  a  totally  different  question,  since  the  conver- 
sion of  the  goods  was  by  an  employe  for  his  own  benefit  His  acts 
in  furtherance  of  this  purpose  were  not  company  acts,  but  the  acts  of 
a  stranger.  But  for  not  preventing  the  theft  the  c<»npany  through  its 
agents,  including  the  thief,  was  negligent.  It  was  a  part  of  the  con- 
tract of  carriage  to  prevent  thefts  by  any  one,  including  their  own 
employes.  The  failure  to  do  this  constituted  a  breach  of  contract  for 
which  the  company  is  liable,  but  to  which,  however,  the  limitation  ol 
liability  contained  in  that  contract  s^lies. 

An  analogy  to  this  reasoning  is  furnished  by  cases  holding  that  the 
con^any  is  liable  for  an  assault  on  a  passenger  by  a  conductor  or 
employ^  because  it  was  that  employe's  duty  to  protect  the  passei^, 
and  in  assaultii^  him  himself  he  not  only  committed  a  tort  on  his 
own  account,  but  cmnmitted  a  breach  of  the  contract  on  the  c(»npany*s 
account.  Dwindle  v.  N.  Y.  Central  &  Hudson  River  R.  Co.,  120 
N.  Y.  117,  24  N.  E.  319,  8  L.  R.  A.  224,  17  Am.  St  Rep.  611 ;  Stewart 
V.  Brooklyn  &  C.  R.  Co.,  90  N.  Y.  588,  43  Am.  Rep.  185 ;  McLeod 
v.  N.  Y.,  Chicago  &  S.  L.  R.  R.  Co.,  72  App.  Div.  116,  76  N.  Y.  Supp. 
347. 

That  the  policy  of  the  Supreme  Court  is  to  hoUA  the  shipper  to  tiie 
declared  value  of  his  goods  in  all  cases  would  seem  to  be  indica^ 
by  the  holding  in  the  case  of  Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Ry.  Co.  v.  Dettlebach,  reported  239  U.  S-  588,  36  Sup.  Ct.  177,  60  L 

Ed.  ,  where  it  was  held  that  for  goods  lost  after  they  had  reached 

their  destination  and  while  the  responsibility  of  the  railroad  was  as 
warehouseman,  the  shipper  is  confmed  in  his  action  for  loss  of  such 
goods  to  the  value  declared  at  the  time  of  shipment. 

The  reasoning  upon  which  the  limitation  is  applied  to  a  recovery  for 
goods  lost  tiirough  tiie  negligence  of  an  wnploye  applies  with  equal 
force  to  a  recovery  claimed  for  goods  lost  by  reason  of  his  iheft. 
The  greater  charge  for  transportation  at  tiie  greater  valae  is  not  only 
to  enable  greater  care  in  its  transportation,  but  to  enable  the  com- 
pany to  provide  greater  safeguard  against  theft  by  its  employes.  This 
holding  IS  no  encouragement  to  a  (Ushonest  sh^er,  vrbo  can  always 
protect  himself  by  an  honest  declaration  of  the  value  of  his  goods, 
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and  thereby  the  shipper  gets  the  exact  protection  for  whidi  he  has 
paid. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements, 
with  leave  to  plaintiff  to  withdraw  the  demiu'rer  on  payment  of  costs 
in  this  court  and  in  the  court  below.   Order  filed.  All  concur. 


(SniHreme  Oonrt,  Appellate  JAvUion,  Third  Department  Mardb  8t  1916.) 

1.  JUDGianT  ^»360— BNnT  and  Yacation. 

The  Judgment,  being  Irregular  In  Imposing  costs  on  defendant  when 
that  question  had  not  been  passed  on  by  the  coort,  was  properly  set  aside. 

[Ed.  Note.— For  other  cafles,  see  Judgment.  C3ent.  Dig.  H  Q9S>  l>ec 
Dlg.«980a] 

3l  New  Triai.  4s9l56 — ^Motion — ^DisqVAUFiOATzon  of  Ji7DO>~''7EnDTifO.** 
The  motion  ft>r  new  trial  on  the  ndnutes,  having  been  «itertalned  by 
the  court,  with  stay  till  determination,  is  still  pendlnKi  to  be  beard  else- 
where, where  pending  dedsloii  the  trial  judge  becomes  Incompetent  to 
hear  it 

[Ed.  Note. — For  other  cases,  see  New  Trial.  Cent  Dig.  |  316;  Dec. 
Dig.  <^156. 

For  other  deflnltlona,  see  Words  and  Phrases,  First  and  Seomd  Setiea, 
PendlngJ 

Appeal  from  Special  Term,  Rensselaer  County. 

Action  by  Margaret  A.  O'Connor  against  John  H.  Healy,  executor 
of  John  F.  Lowery,  deceased.  From  an  order,  made  at  Albany  Spe- 
cial Term  and  entered  in  Rensselaer  county  clerk's  office,  vacating  and 
setting  aside  a  judgment  for  plaintiff,  she  appeals.  Affirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  and 
WOODWARD,  JJ. 

Edward  S.  Coons,  of  Balston  Spa  (Edgar  T.  Brackett,  of  Saratoga 
Springs,  of  counsel,  and  William  E.  Bennett,  of  Schuylerville,  on  the 
brief),  for  appellant. 

James  V.  Coffey,  of  Troy  (John  T,  Norttm,  of  Troy,  of  counsel). 

for  respondent 

JOHN  M.  KELLOGG,  P.  J.  The  granting  of  the  motion,  or  the 
decision  of  this  appeal,  cannot  in  any  way  affect  tiie  substantial  rights 
of  the  parties.  The  question  involved  is  one  of  technicality  rather 
than  substance. 

The  action,  tried  before  Mr.  Justice  Cochrane  and  a  jury,  resulted 
in  a  verdict  for  the  plaintiff.  The  defendant  made  a  motion  for  a  new 
trial  upon  the  minutes  "and  the  court  entertained  the  motion,  and 
reserved  decision  upon  the  motion,  and  directed  that  all  proceedings 
upon  the  verdict  be  postponed  and  held  in  abeyance  until  the  court 
should  either  orally  hear  counsel  or  receive  their  tniefs  after  the 
stenogr^her's  minutes  have  been  transcribed."  Before  the  motion 
was  suteiitted  to  the  justice  for  decision,  he  was  designated  by  the 
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Governor  as  a  justice  of  the  Appellate  Division,  and  iherebjr  became 
incompetent  to  hear  the  motion  or  to  ^ve  further  attention  to  the  case. 
Thereupon  the  plaintiff  caused  judgment  to  be  entered  upon  the  verdict 
against  the  defendant,  witli  costs.  The  stay  was  a  mere  incident  to  the 
motion.  If  the  motion  went  down,  the  stay  fell  with  it,  and  the  judg- 
ment was  prt^rly  entered.  The  order  appealed  from,  vacating  the 
judgment,  is  therefore  a  determination  that  the  motion  and  stay  still 
survive. 

[1,2]  Clearly  the  judgment  entered  was  irregular  in  in^osing  costs 
upon  the  defendant  when  that  questic»i  had  not  been  passed  upon  by 
the  court.  The  direction  given  by  the  trial  judge,  when  he  entertained 
the  motion,  did  not  contemplate  that  judgment  might  be  entered  at 
the  close  of  the  oral  argument  or  when  briefs  were  submitted.  It  evi- 
dently was  the  intention  that  no  judgment  should  be  entered  until  the 
motion  was  disposed  of.  The  judgment  was  therefore  entered  techni- 
cally in  disregard  of  that  direction.  However,  if  the  judgment  had 
been  regular  in  form,  there  was  no  good  reason  why  it  shotdd  be  va- 
cated, as  it  did  not  in  any  way  prejudice  the  defendant.  The  plaintiif 
had  a  valid  verdict,  and  nothing  has  happened  to  impair  its  validity 
or  force ;  but  action  upon  that  verdict  was  suspended  until  the  court 
could  pass  upon  the  pending  motion  for  a  new  trial.  The  fact  that 
Justice  Cochrane  was  designated  as  a  justice  of  the  Appellate  Division 
does  not  destroy  the  effect  of  the  trial  or  of  the  verdict,  or  of  the 
motion.  The  death  or  disability  of  a  trial  justice  pending  a  decision 
of  a  motion  to  set  aside  a  verdict  upon  the  minutes,  does  not  affect 
the  verdict  or  the  motion;  it  simply  requires  that  the  motion  sludi  be 
heard  elsewhere. 

The  defendant,  the  moving  party,  might  bring  the  matter  before  the 
Special  Term,  and  have  its  motion  heard  pursuant  to  sections  999  and 
1002  of  the  Code  of  Civil  Procedure;  or  the  plaintiff  could  bring  the 
matter  up  by  asking  a  hearing  of  the  motion,  or  by  asking  that  unless 
the  defendant  proceed  with  the  motion  he  be  permitted  to  enter  judg- 
ment The  motion,  as  entertained  by  the  justice,  was  based  upon  the 
stenographer's  minutes,  and  it  is  unnecessary  here  to  consider  whether 
the  motion  is  now  technically  to  be  heard  as  one  upon  the  minutes  of 
the  court,  as  provided  by  section  999  of  the  Code  of  Civil  Procedure, 
or  as  one  made  upon  a  case  and  exceptions.  The  stenc^jrapher's 
minutes  will  be  before  the  court,  and  under  the  rules  are  now,  in 
substance,  the  case  and  exceptions.  In  my  judgment,  the  motion,  hav- 
in^  been  entertained,  is  still  pending,  and  all  that  is  necessary  is  to 
bnng  it  before  the  Special  Term  for  consideration.  The  entry  of 
judgment  by  the  plaintiff  did  not  prevent  the  defendant  from  bring- 
ing the  motion  before  the  court  with  tiie  same  force  and  effect  as 
though  the  ju(^ment  had  not  been  entered.  As  the  jtx^^ent,  however, 
was  irregular  in  form,  the  court  very  properly  set  it  aside,  and  there- 
by recognized  the  technical  rights  of  the  parties. 

The  order  should  therefore  be  affirmed,  with  $10  oosts  and  print- 
ing disbursements,  with  permission  to  either  party  to  take  suci.  ac- 
tion with  reference  to  the  existing  verdict  or  the  pending  motion  for 
a  new  trial  as  may  be  proper.  All  concur. 
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BCOOBB  T.  TAYLOB. 
(Supreme  Gonrtv  Trial  Term,  St  Lawrence  County.  Uarcb,  1916.) 

1.  Vkndob  and  Pcbchasib  4a>Gi— Pubobabu's  Posuhmios  tovdu  OoimuoT 

— Bights  of  Pabtixs. 

A  purchaser  Im  possession  of  a  farm  under  a  written  contract  for  Its 
purcliase,  who  liad  not  fully  paid  the  purchase  price,  had  the  equitable 
title,  and  was  trustee  of  the  purchase  money  for  the  vendor;  and  the 
Toidor  bad  the  legal  ttUe  as  security  for  payment  of  the  purchase  price, 
and  was  trustee  thweof  tot  purtdiaser. 

[Ed.  Note.~Fc»  otbw  cases,  see  Yendor  and  Purchaser,  Gent  I>ls>  i 
85;  Dec.  Dig.  «=>54.] 

2.  Vkndob  and  Pubchabeb  <S=208 — Pubohaobb  in  Possession — Lobs. 

A  purchaser,  In  possession  before  the  purchase  price  bad  been  fully 
paid,  as  equitable  owner  was  entitled  to  any  beueflt  accruing  to  the  prop- 
erty intermediate  the  execution  of  the  contract  and  the  conveyance; 
and  a  loss  by  fire,  luit  due  to  the  owner's  fault  was  his  and  not  the  -ven- 
dor's toss,  as,  notwithstanding  fha  loss,  he  ronalned  liable  tor  the  pur- 
chase i^ce. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchase,  Cent  Dig.  {| 
896,  402,  420-422;  DeC:  Dig.  «:s>208.] 

8.  VXNnOB  AND  PUBOBASEB  «=»218— POBOBASKB  IK  PoSSBSSZOIT— LoSS  BT  FiBE 
— BiQHT  OF  ACTIOIT. 

A  purchaser,  in  possession  before  full  payment  of  the  purchase  price, 
as  equitable  owner  liable  f<v  tbo  purduse  price,  was  entitled  to  maintain 
an  action  against  one  whose  n^ClliKence  caused  a  loss  by  fire. 

[Ed.  Note. — For  other  cases,  see  Vendw  and  Purchaser,  Cent  Dig.  | 

4Se;  Dec.  Dig.  <B=921S.] 

ActitMi  by  Nathan  Moore  against  Orrin  L.  Tavlor.  On  motions 
for  a  dismissal,  and  that  tiie  verdict  be  set  aside  and  a  new  trial  grant- 
ed. Denied. 

George  H.  Bowers,  of  Canton,  and  Thomas  Spratt,  of  Ogdensburg, 
for  plaintiff. 

D.  B.  Lucey  and  Walter  G.  Kellogg,  both  of  Ogdensburg,  for  de- 
fendant 


WHITMYER,  J.  This  action  has  been  brought  by  plaintiff  to  re- 
cover the  damages  sustained  by  him  by  the  burning,  in  March,  1914, 
of  a  barn,  with  contents,  located  on  a  farm  in  the  town  of  Pierrepont, 
St.  Lawrence  county,  N.  Y.  It  is  claimed  that  the  fire  was  caused  by 
sparks,  which  escaped  from  a  stack  attached  to  an  engine  in  defend- 
ant's mill,  located  on  defendant's  adjoining  property,  and  that  it  was 
due  to  defendant's  negligence.  In  addition  to  the  allegations  of  neg- 
ligence, the  complaint  alleged  that  plaintiff  was  a  resident  of  said 
town  at  the  time  in  question,  and  that  he  owned  and  occupied  the  farm 
upon  which  said  bam  was  located,  and  also  that  he  owned  the  con- 
tents of  said  barn.  The  answer  admitted  that  plaintiff  was  a  resident 
of  said  town,  and  that  he  occupied  the  farm  upon  which  said  bam 
was  located,  that  defendant  owned  a  mill  on  adjoining  property,  which 
was  being  operated  at  the  time,  and  that  the  bam  in  question  and 
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some  of  its  contents  were  burned,  but  denied  the  otber  aU^;ati<ns  of 
the  complaint.  Plaintiff's  ownership  of  bam  and  cwitents  was  an  i^ 
sue.  The  answer  alleged,  further,  that  defendant  was  not  operating 
the  mill,  and  that  it  was  not  being  operated  with  his  consent  or  knowl- 
edge, at  the  time,  and  that  plaintiff  has  been  fully  cranpensated  for 
his  loss,  by  reasoa  of  the  fact  that  the  property  was  covered  by  in- 
surance, which  has  been  paid. 

On  the  trial  it  appeared  that  plaintiff  purchased  the  farm  in  Janu- 
ary, 1898,  for  $1,500,  under  a  written  contract  with  the  owner,  and 
that  he  has  been  in  possession  of  it  since  that  time  under  said  con- 
tract, and  has  paid  the  interest  and  something  on  the  principal  eadi 
year.  Evidence  that  the  property  was  insured  and  that  plaintiS  re- 
ceived $850  from  the  insurance  company  was  admitted  for  a  certain 
purpose;  but  the  court  directed  the  jury  to  determine  the  case  with- 
out reference  to  that,  and  plaintiff  is  not  questi(»iing  it  At  the  dose 
of  the  evidence  defendant  moved  for  a  dismissal  on  the  ground  of 
nonjoinder  of  ^rties»  in  that  the  legal  owner  of  the  farm  is  not  a 
par^,  that  the  insurance  company  is  not  a  party,  that  defendant  was 
not  operating  the  mill  at  the  time,  and  that  there  was  no  negligence 
on  defendant's  part.  Decision  was  reserved,  and  the  case  was  sub- 
mitted to  the  jury,  which  rendered  a  verdict  of  $1,500,  after  whicii 
defendant  renewed  the  motions  made  at  the  close  of  the  evidence,  and 
moved  that  the  verdict  be  set  aside  and  a  new  trial  granted,  upon  the 
grounds  that  it  is  ccxitrary  to  law,  contrary  to  evidence,  and  ^inst 
tiie  we^ht  of  evidence,  upon  which  decision  was  also  reserved.  The 
motion  did  not  include  excessive  damages  as  a  basis.  In  their  brief 
defendant's  attorneys  argue  that  plaintiff  is  not  the  real  party  in  inter- 
est, that  defendant  was  not  operating  the  mill  at  the  time  and  that 
he  was  not  negligent.  The  question  of  making  the  insurance  coti- 
pany  a  party  is  not  discussed. 

[1,2]  At  the  time  of  the  fire  plaintiff  was  in  possession  of  the  farm 
under  a  written  contract  for  its  purchase.  He  had  been  in  possession 
under  said  contract  since  January  1,  1898.  Although -the  purchase 
price  had  not  been  fully  paid,  he  had  the  equitable  title;  and  Ok 
owner  had  the  l^al  title,  but  only  as  security  for  the  payment  of  the 
purchase  price.  The  owner  was  trustee  for  plaintiff  of  the  l^al  title, 
and  plaintiff  was  trustee  ior  the  owner  of  the  purchase  money.  As 
equitable  owner,  plaintiff  was  entitled  to  any  benefit  accruing  to  tiie 
pr(^>erty,  intermediate  the  execution  of  the  contract  and  the  convey- 
ance, and  any  loss  by  fire  or  other  cause,  not  due  to  the  owno-'s  fault, 
fell  upon  him;  and,  notwithstanding  a  loss,  he  remained  liable  for 
the  purchase  price.  Sewell  v.  Underbill,  197  N.  Y.  168,  90  N.  E.  430, 
27  L.  R.  A.  (N.  S.)  233,  134  Am.  St  Rep.  863,  18  Ann.  Cas.  795;  Mc- 
Kechnie  v.  Sterling,  48  Barb.  330;  Clarke  v.  Long  Island  Realty  Co., 
126  App.  Div.  282,  110  N.  Y.  Supp.  697;  39  Cyc.  1303,  1304. 

[3]  'The  loss  in  question  is  therefore  his  loss,  and  not  that  of  the 
owner,  and  he  is  entitled  to  maintain  the  action.  Rood  v.  N.  Y.  & 
Erie  R.  R.  Co.,  18  Barb.  80;  Gardner  v.  Heartt,  2  Barb.  165;  Sparks 
V.  Leavy,  19  Abb.  Prac.  364;  Clarke  v.  Long  Island  Realty  Co.,  su- 
pra ;  Honsee  v.  Hammond,  39  Barb.  89.   t^e  Rood  Case,  supra,  is 
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exactly  in  point  Haynes  v.  Buffalo,  N.  Y.  &  P.  R.  R.  Co.,  38  Htm, 
18,  was  an  action  on  a  covenant,  and  not  against  a  wrongdoer. 

The  other  points  discussed  involve  questions  of  fact,  which  have 
been  determined  I>y  the  Jury  upon  conflictiag  evidence,  and  their  find- 
ings should  not  be  disturbed  by  tiiis  court 

The  motions  are  therefore  denied. 


PEOFLB  ex  reL  JOBDAN  t.  WOTHEBSPOON,  Bnpeilntaiaeiit  of  PubUc 

Works. 

(Svpiems  Ocmrt  Spedal  Term,  Wsyne  Goanty.  Ibrdi  16,  1016.) 

1.  PBOHIBmOIT  «S>16— JUBIBDIOnON — Sfecul  Tbbic. 

Where  tlie  material  facts  InvolTed  In  a  motion  tor  prohlUtiott  directed 
to  tbe  Bopmbitendent  ol}  pabUc  woita  of  tbB  state  of  New  York,  com- 
manding blm  to  retrain  from  awarding  a  contract  for  completliig  the  coD- 
etructlon  of  a  Barge  Canal  along  a  certain  route,  occorxcd  In  a  county 
within  a  certain  Judicial  district,  a  Special  Tenn  within  that  district 
bad  Jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Prohibition,  Cent  Dig.  |{  64,  65;  Dea 

Dig.  «=>ie.] 

2.  Peohibition  Os»6(2) — PtTBLio  OmoEBS — Judicial  Act. 

The  snperintendmt  of  public  works,  authorized  by  Laws  1903,  c  147, 
to  award  a  contract  for  Baige  Canal  conatructloa  to  the  "lowest  bidder 
and  upon  adequate  security,"  has  a  discretion,  and  acts  in  a  Quasi  Judi- 
cial capacity  In  letting  canal  contracts,  so  that.  If  be  proceeds  unlawfully, 
a  writ  of  prohibition  wlU  Ue;. 

[Ed.  Note.— For  other  cases;  see  Prohibition,  Cent.  Dig.  H  82,  88;  Dea 

Dig.  «=>e(2).] 

8.  STATtTTBS  «a»3&)^]9irAOnCENT— BKFEBBNDUlI-~00N8IXTUTroNAI.  PBOVX- 
BIONS. 

In  view  of  Const  art  3,  }  1,  providing  that  the  legislative  power  of 
tbe  state  shall  be  vested  In  the  Senate  and  Assembly.  Laws  19(Xr,  c.  710, 
amending  the  Beferendum  Act  (r^aws  1903,  c  147)  relating  to  canals,  so 
as  to  change  the  route  of  tbe  canal  from  tbe  north  side  of  a  railroad  to 
Oie  south  side,  was  not  nnoonstltnttonal,  because  not  submitting  tSie 
matter  to  a  refnendnm  vote,  as  tbe  diange  In  the  route  was  not  a  radical 
or  fundamental  change,  nor  an  attempt  to  divert  the  money  to  some  other 
woric,  but  a  minor  change,  necessary  to  tbe  public  Interest. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Dee  TUg.  «=>35H<] 

4.  PaoHiBmoK  €=>6(2) — Poblio  Wobks — Daicaoe  and  Incohvkriencs. 

A  motion  for  a  writ  at  prohibition  to  command  tbe  superintendent  of 
public  works  to  refrain  from  awarding  a  contract  for  complethig  the 
construction  of  a  Baige  Canal  according  to  an  amendment  of  the  referen- 
dum statute  authorizing  It  would  be  denied,  where  It  appeared  that  a  great- 
er Injustice  would  result  through  damage  and  waste.  If  it  was  Issued  than 
if  It  was  refused,  and  where  the  relator  did  not  show  any  Irreparable 
Injury  consequent  upon  its  denial. 

[Bd.  Note.— Sto  other  cases,  see  Prohibition,  Cent  Dig.  H  82,  88;  Dec 
Dig.  frs>6(2).] 

a,  pBOHiBrrioN  «3»1S — ^PuBuo  Ofticebs — Laches. 

Relator,  seeking  writ  of  prohibition  to  command  the  superintendent  of 
public  works  to  refrain  from  awarding  a  contract  for  completing  the 
con8tnictl(Hi  of  a  Barge  Canal  along  tbe  route  defiued  by  Laws  1907,  c. 
710,  amending  Laws  1903,  c.  147,  chargeable  with  knowle^  ct  the  prog- 
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resa  of  tbe  worfe  Eilone  Uie  altered  route  daring  the  preceding  seven  or 
eight  years,  and  standing      without  protest  or  objection  until  most  of 
It  had  been  completed,  was  guUty  of  such  Inexcusable  laches  as  would 
alone  be  soffident  ground  for  denying  his  motion. 
tBd.  Note.— For  other  cases,  sea  Prohibition,  Oent.  Dig.  I  07;  Dec.  Dig. 

Motion  for  a  writ  of  prohibition  by  the  People,  on  the  relation  of 
William  T.  Jordan,  against  William  W.  Wotherspoon,  as  Superintend- 
ent of  Public  Wwks.  Motion  denied. 

Edson  W.  Hamn,  of  Lyons,  for  the  motion. 

Egburt  W.  Woodbury,  Atty.  Gen.  (Edward  J.  Mone,  Deputy  Atty. 
Gen.,  of  coimsel),  opposed. 

CLARK,  J.  This  is  a  motion  by  relator  for  an  order  directing  that 
a  writ  of  prohibition  issue,  directed  to  William  W.  Wotherspoon,  as 
superintendoit  of  public  works  of  the  state  of  New  Yoric,  c(Mmnand- 
ing  him  to  refrain  from  awarding  a  contract  for  completing  tht  coor 
struction  of  the  Barge  Canal  from  the  southeast  corner  of  the  town 
of  Galen  to  the  New  York  Central  Railroad  crossing  at  Lyons. 

[  1  ]  On  the  return  of  the  order  to  show  cause  the  defendant  raised 
the  preliminary  objection  that  the  court  has  no  jurisdiction  to  enter- 
tain this  application.  The  objection  is  overruled.  The  material  facts 
involved  in  this  controversy  occurred  in  Wayne  county,  within  the 
Seventh  judicial  district,  and  a  Special  Term  within  that  district  can 
entertain  this  proceeding.  Code  of  Civil  Procedure,  §  2092 ;  People 
v.  Rice,  68  Hun,  26,  22  N.  Y.  Supp.  631. 

The  Legislature,  by  chapter  147  of  the  Laws  of  1903,  provided  for 
the  improvement  of  the  Erie  and  other  canals,  and  by  section  3  of 
that  act  the  route  of  the  canal  was  defined.  It  provided  for  the  im- 
provement of  the  Erie  Canal  from  Three  River  Point  along  tiie  fol- 
lowing route : 

"Thence  up  the  Seneca  river  to  the  outlet  of  Onondaga  Lake ;  thence  still  np 
the  Seneca  river  to  and  through  the  state  Ditch  at  Jack's  Reefs;  thence 
westerly  generally  following  said  river  to  [near]  the  mouth  of  Crusoe  creek ; 
thence  substantially  paralleling  the  New  York  Central  Kallroad  and  to  the 
north  of  It  to  a  junction  with  the  present  Erie  Canal  about  one  and  eight- 
tenths  miles  east  of  Clyde ;  thence  following  substantially  tbe  present  route 
of  tbe  canal,  with  necessary  changes,  near  Lyons  and  Newark  to  Fairport" 

By  chapter  710  of  the  Laws  of  1907,  the  above  statute  of  1903  was 
amended,  and  the  route  of  the  canal  at  the  point  in  question  was  chang- 
ed as  follows : 

"Thence  np  the  Seneca  river  to  the  outlet  of  Onondaga  Lake;  thence 
still  up  the  Seneca  river  to  and  through  the  State  Dltcb  at  Jack's  Beefs; 
thence  westerly  generally  following  said  river  to  near  the  month  of  the  Clyde 
river ;  thence  up  the  Clyde  river,  or  any  tributary  thereof  and  their  valleys, 
or  portions  of  tbe  present  canal,  on  lines  selected  by  tbe  state  engineer  to 
Faixport" 

By  the  statute  of  1903  the  route  of  the  improved  canal  was  north 
of  the  New  York  Central  Railroad,  and  by  the  statute  of  1907  the  lo- 
cation would  be  south  of  that  railroad.  Much  work  has  been  done, 
and  very  large  sums  of  money  have  been  expended,  in  constructing 
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the  canal  according  to  the  altered  route,  and  the  superintendent  of 
public  works  is  about  to  let  a  contract  pursuant  to  statute  for  the  com- 
pletion of  the  unfinished  work  on  a  stretch  of  the  canal  something 
over  14  miles  long  from  the  southeast  corner  of  the  town  of  Galen  to 
tiie  New  York  Central  &  Hudscm  River  Railroad  crossing  at  Lyons; 
and  the  relator  seeks,  by  writ  of  pn^bition,  to  restrain  the  superin- 
tendent of  pubtic  works  from  entering  into  the  contract  for  the  com- 
pletion of  said  work  on  the  ground,  as  claimed  by  the  relator,  that  the 
statute  of  1907  (chapter  710)  is  unconstitutional,  for  the  reason-  that 
it  was  an  attempt  to  amend  the  statute  of  1903,  which  was  a  referen- 
dum statute,  without  submitting  it  to  a  vote  of  the  people.  The  learn- 
ed Attorney  General  insists  that  the  writ  of  prdiibition  will  not  lie, 
and  therefore  the  order  asked  for  should  not  be  granted,  because  in 
letting  the  contract  in  question  the  superintendent  of  public  works 
would  be  acting  ministerially,  and  in  no  soise  judicifUly. 

[2]  The  superintendent  of  public  works,  in  acting  on  the  bid  for 
the  work  in  question,  is  clothed  with  a  discretionary  power.  He  is  aui- 
thorized  to  award  the  contract  to  the  "lowest  bidder  and  upon  ade- 
quate security."  Laws  of  1903,  chapter  147.  He  thus  has  a  discretion, 
and  acts  in  a  quasi  judicial  capacity  in  letting  canal  contracts.  If 
his  duties  in  the  premises  were  ministerial  only,  he  would  have  no 
ri^t  to  exercise  any  discretion  whatever.  In  acting  on  bids  and 
awarding  contracts,  or  rejecting  bids,  he  necessarily  exercises  some 
judicial  discretion,  and  if  he  was  proceeding  unlawfully  a  writ  of  pro- 
hibition would  lie.   Sweet  v.  Hulburt,  51  Barb.  312;  High  on  Legal 


Remedies,  763;  Metz  v.  Dayton,  120  App.  Div.  814,  105  N.  Y.  Supp. 


[3]  The  relator  urges  that  chapter  710  of  the  Laws  of  1907  is 
unconstitutional,  because  it  amended  the  referendum  act  (Laws  of 
1903,  chapter  147),  without  submitting  the  matter  to  a  vote  of  the 
people.  I  do  not  agree  with  the  relator  in  this  contention.  The  change 
in  tiie  route  of  the  c&naX  under  Laws  of  1907,  chapter  710,  is  not  a 
radical  or  fundamental  one.  There  was  no  attempt  to  divert  the 
moneys  to  some  other  work.  It  applied  to  the  single  work  or  object 
of  building  the  Barge  Canal,  and  simply  changed  the  location  from 
an  impractical  route  to  one  that  the  authorities  deem  to  be  a  more  suit- 
aUe  one. 

When  we  consider  the  magnitude  of  the  Barge  Canal  work,  the 
change  of  route  at  the  point  in  question  would  be  deemed  a  minor  one 
made  necessary  by  the  c(»iditions  existing  on  the  old  line  as  adopted 

chapter  147  of  the  Laws  of  1903,  and  it  would  seem  that  the  Leg- 
islature had  the  power  to  amend  even  a  referendum  act,  when,  as  in 
this  case,  the  change  was  necessary  in  the  public  interest.  Constitution, 
art.  3,  §  1 ;  8  Cyc.  807. 

[4,  6]  I  think,  however,  that  the  motion  should  be  denied,  and  the 
writ  not  issue,  for  the  reason  that  a  greater  injustice  would  result  if 
it  was  issued  than  would  follow  if  it  was  refused,  and  inasmuch  as  the 
writ  of  prohibition  is  an  extreme  remedy  it  should  not  issue,  unless 
it  is  absolutely  necessary.  The  moving  papers  do  not  show  any  facts 
tiiat  would  justify  the  claim  that  irreparable  injury  would  follow  if 
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the  writ  was  denied.  On  the  contrary,  it  plainly  appears  that  very 
great  public  injury  would  be  likely  to  follow  if  the  writ  were  issued. 
It  would  be  apt  to  defeat,  and  not  promote,  the  ends  of  justice. 

Since  the  adoption  of  chapter  710,  Laws  of  1907,  changing  the 
route  of  the  canal  through  Wayne  county  frcxn  the  route  as  originally 
adopted,  the  state  has  spent  very  large  sums  of  money,  between  $3,- 
000,000  and  $5,000,000,  along  the  new  route.  Hie  relator  is  charge- 
able with  knowledge  of  the  progress  of  this  work  along  the  altered 
route  during  the  past  seven  or  eight  years,  and  he  has  stood  by  with- 
out protest  or  objection  until  most  of  the  work  has  been  completed, 
and  now  he  seeks,  by  a  writ  of  prohibition,  to  prevent  the  superin- 
tendent of  public  works  entering  into  a  contract  for  the  small  por- 
tion of  the  work  on  the  altered  route  yet  unc(»npleted.  He  must  be 
deemed  guilty  of  inexcusable  laches,  and  that  alone  would  be  sufficient 
reason  to  deny  this  motion.   Banner  v.  N.  Y.  &  H.  R.  Co.,  152  App. 


It  is  not  shown  by  facts  stated  in  the  papers  that  the  relator  will 
suffer  any  irreparable  injury  if  this  contract  is  entered  into  and  the 
work  permitted  to  proceed;  but,  on  the  contrary,  it  is  shown  that 
great  public  mischief,  damage,  and  waste  will  follow  the  holding  up 
of  the  contract.  For  these  reasotis,  and  the  further  reason  that  the 
relator  has,  without  protest,  permitted  the  work  to  go  on  for  years 
along  the  altered  route,  he  must  be  deemed  to  be  guilty  of  such  laches 
as  to  ftfcclude  him  from  restraining  the  superintendent  of  puUic  works 
under  a  writ  of  prohibition. 

The  motion  must  be  denied,  but  under  the  circumstances  it  will  be 
without  costs.   An  order  may  be  entered  accordingly. 


OSopreme  Oonrt,  Ai^nate  Term,  First  Departmoit  Mardi  18,  1916J 

Masrb  akd  Sebvant  «=3393H.  New,  toL  23  Key-No.  Series— Wobkhsn's 
GouPBNSATion  Act — Compensation  ot  Phtsiciak. 

Under  Workmen's  Compensation  Act  (CSonsoL  Laws,  c.  67)  {  13,  provid- 
ing for  medical  service  at  tbe  expense  of  the  employer  and  for  tbe  In- 
clusion of  a  claim  for  such  service,  wben  procured  by  the  employe.  In  the 
award  to  the  employ^ ;  section  24,  ^vlng  the  phyeddaa  a  lien  upon  tbe 
csompensBtlon  awarded  to  tbe  workman,  to  be  paid  therefirom  tmly  In  the 
manner  fixed  tbe  commission ;  and  section  33,  fbrUddlng  the  assign* 
meat  of  claims  for  exemptions  or  benefits— a  physician  has  no  right  of 
actloD  against  an  employer  for  medical  services  to  an  employ^,  thov^ 
the  emi^y6  has  asslgtxed  to  the  phy^dan  a  portion  of  bis  award  Includ- 
ed as  compoisatim  for  medical  services. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Simon  Bloom  against  Max  JafTe.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed,  and  complaint  dismissed. 


Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 


^»Por  otiiar  chm  Me  luiw  toplo  ft  KBT-NUUBBR  In  all  Kar-NvmlMrad  DiCMta  *  iBdasM 
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Markewich  &  Horowitz  (Samuel  Markewicb,  of  New  York  Citjr,  of 
counsel),  for  appellant 
Louis  N.  Jaffe,  of  New  York  City,  of  counsel,  for  respondent 

L^EHMAN,  J.  The  plaintiff  is  a  physician,  who  apparently  furnish- 
ed medical  services  to  an  injured  workman.  It  was  conceded  at  the 
trial  that  the  Workmen's  Compensation  Commission  fixed  the  f^iysi- 
cian's  compensation  at  $21.  Apparently  the  parties  meant  by  this 
ccmcessicm  that  the  Commission  approved  a  clami  for  services  of  this 
amount  and  included  it  in  the  award  to  the  workman,  as  provided  by 
section  24  of  the  Workmen's  Compensation  Law.  It  is  not  expressly 
conceded,  but  it  is  quite  apparent,  diat  the  defendant  was  the  employer 
of  the  injur«i  workman.  The  employe  has  assigned  the  award,  or 
this  portion  of  the  award,  to  the  plaintiff.  Upon  Uiese  facts  the  plain- 
tiff has  been  awarded  judgment  for  the  sum  of  $21. 

It  seems  to  me  quite  plain  that  the  physician  has  no  cause  of  action. 
At  common  law  a  j^ysidan  who  rendered  services  to  an  injured  em- 
ployfi  had  no  right  of  action  against  the  employer,  although  the  in- 
jured employ^  might  in  a  proper  case  have  recovered  the  reasonable 
value  of  sudi  services  as  part  of  his  own  damages.  The  Workmen's 
Compensation  Act  has  given  an  injured  employe  a  new  kind  of  rem- 
edy, and  seeks  to  compensate  him  for  all  injuries  suffered  in  the 
course  of  his  employment,  re^dless  of  whether  these  injuries  were 
caused  by  the  negligence  of  his  en^>loyer.  As  part  of  this  compensa- 
tion it  provides  in  section  13  for  medical  service  at  the  expense  of  the 
employer,  and  where  the  employe  has  been  compelled  to  procure  such 
service  himself  the  law  makes  provision  for  the  inclusion  of  a  claim 
for  such  service  in  a  proper  case  in  the  award  made  to  the  employe. 

The  primary  purpose  of  the  statute  is  not,  however,  to  provide  com- 
pensation to  physician,  but  solely  to  provide  compensation  to  the  in- 
jured empli^e  for  such  medical  service  as  the  law  permits  him  to 
procure  at  the  expense  of  the  employer.  It  does  not,  therefore,  pro- 
vide for  any  award  to  the  physician,  but  merely  gives  tbtt  physician  a 
lien  upon  the  compensation  awarded  to  the  wc»'kman,  whidi  *'shall  be 
paid  tiierefrom  only  in  the  manner  fixed  by  the  Commission."  Sec- 
tion 24.  In  this  case  the  plaintiff  is  not  seddng  to  enfcwce  his  lien  on 
the  compensation  awarded  to  the  employ^,  but  is  seeking  to  recover 
the  amount  directly  frCHn  the  employer.  Moreover,  even  if  he  were 
seeking  to  enforce  his  lien  on  the  award  in  a  direct  proceedii^f  before 
the  c(xnmissi(xi,  he  would  be  bound  to  show  that  the  Comnussion  had 
fixed  the  manner  of  its  payment.  The  assignment  from  the  injured 
employ^  can,  of  course,  give  him  no  right  of  action,  because  the  stat- 
ute expressly  decides  Uiat  daims  for  exemptions  or  benefits  due  shall 
not  be  assigned.   Section  33. 

In  basing  this  decision  upon  the  ground  that  no  award  has  been 
made  to  the  plaintiff  which  he  can  enforce  against  the  defendant,  I 
certainly  do  not  desire  to  imply  that  in  any  event  payment  of  an  award 
could  be  enforced  against  the  employer,  except  by  acti<»i  instituted 
1^  the  CcHnmission  as  provided  in  section  26.  Inasmudi  as  the  plain- 
tiff .has  under  no  drcumstances  any  direct  claim  f<Hr  axnpensation 
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against  tfie  employer,  we  cannot  upon  this  a^^al  consider  in  what  man- 
ner the  payment  of  compensation  to  an  employ^  may  be  enforced. 

Judgment  reversed,  with  $10  costs,  and  coii:q>laint  dismissed,  with 
costs.  All  concur. 


(Supreme  Court,  Appellate  Divlaion,  First  D^rtment  March  17, 1916.) 

L  Asmii  ABD  Ebbob  ^)»199— ElzcEmoira. 

In  an  action  for  tlie  purchaBe  price  of  a  bnalneaa,  wbm  defendant 
counterclalmed  for  damages  for  mlsrepresentatiaoa,  defendant's  sub- 
mlsslon  to  the  dismissal  ber  coonterclaim  was  an  abandonment  of 
any  right  to  damages. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Brror,  Gent  Dig.  1  1489 ; 
Dec.  Dig.  «=s>19a] 

2l  ApniAir  AUD  Ekbob  ^bIOSB — ^Habulbss  Bbbob—Inbtbuotionb— Bubdbit  or 
Pboov. 

In  an  action  for  the  purt^ese  price  of  a  business,  which  was  to  be  paid 
for  Id  installmeuts,  where  defendant  contended  that  it  was  agreed  tliat 
plaintiff,  by  re-engaging  in  business,  would  forfeit  any  unpaid  purchase 
money,  the  burden  of  proving  such  agreement  being  on  defendant.  It  was 
prejudicial  error  to  Inadvertently  charge  that  the  burden  of  estabUahlng 
the  truth  with  respect  to  the  controverted  facts  was  on  plaintiff. 

[Ed.  Note.— For  other  coses,  see  Appeal  end  Error,  Gent.  Dig.  |  ^20; 
Dec.  Dig.  *=sl066.] 

8l  Appeal  asd  Bbbob  «=»268CL>— Exceptions  Below — Discretion. 

In  such  case,  though  plaintiff's  counsel  did  not  except  to  the  instruc- 
tion, yet  as  the  case  was  submitted  to  the  Jury  on  an  erroneous  theory,  the 
Appellate  Division  may,  despite  the  want  of  exception.  In  its  discretion 
grant  a  new  trlaL 

(Ed.  Note.— FV>r  other  cases,  see  Appeal  and  Error,  Cent  Dig.  |  1025; 
Dec.  Dig.  «ss>268a)J 

Appeal  from  Trial  Terra,  New  York  County. 

Action  by  Anna  M.  Swift  against  Zola  F.  Poole,  impleaded  with 
another.  From  a  judgment  for  defendant  Poole,  and  an  order  deny- 
ing new  trial,  plaintiff  appeals.  Reversed  and  remanded. 

Argiied  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

Sumner  B.  Stiles,  of  New  York  City,  for  appellant 
Hugo  Wintner.  of  New  York  City,  for  respondent 

LAUGHLIN,  J.   This  action  was  brought  to  recover  the  balance 

of  the  purchase  price  of  a  massage  business,  including  lease,  furniture, 
fixtures,  and  good  will,  which  plaintiff  was  conducting  at  No.  48  West 
Forty-Ninth  street,  borough  of  Manhattan,  New  York,  under  the  name 
Anglo-Danish  Institute,  and  which  she  sold  to  the  defendants  on  the 
2d  day  of  September,  1912.  The  agreed  purchase  price  was  $4,533, 
of  which  $1,000  was  paid  at  the  time  of  the  sale  and  $900  subse- 
quently. The  answer  contained  denials  with  respect  to  the  amounts 
paid;  but,  after  plaintiff  testified,  it  was  conceded  that  the  balance 

«s>ror  oOier  sum  sm  wum  topic  *  KBY-NUMBBB  in  aU  K«7-Nttmb«rad  DIsmU  *  lodUM 
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unpaid  was,  as  claimed,  $2,633,  and  the  interest  was  stipulated.  The 
defendant  Poc^e  subsequently  purchased  the  interest  of  her  partner, 
the  defendant  Quigg,  and  the  latter  was  not  served  and  did  not  ap- 
pear. 

The  respondent,  Poole,  pleaded  as  a  defense  and  counterclaim  for 

$800  damages  that  the  purchase  was  induced  by  false  and  fraudulent 
representations  made  by  plaintiff  to  the  effect  that  the  business  was, 
and  had  been  for  many  years,  a  paying  and  profitable  one,  with  a 
large  number  of  steady  customers,  who  constantly  patronized  it  and 
paid  in  cash,  "so  that  the  good  will  of  said  business  was  very  valua- 
ble, and  so  that  the  business  ran  uninterruptedly  and  profitably,  with- 
out any  special  effort  <m  plaintiff's  part" ;  that  she  had  paid  at  least 
$4,000  for  the  furniture,  fixtures,  tools,  and  appliances  connected  with 
the  business ;  that  she  had  derived  and  drawn  from  the  business  over 
$5,000  in  net  profits  during  the  last  12  months ;  and  that  for  a  long 
time  prior  thereto  her  net  profits  had  been  from  that  amount  to  $7,- 
000.  She  also  pleaded  as  a  further  defense  that  it  was  mutually  agreed 
as  part  of  the  contract  of  sale  that,  if  plaintiff  within  two  years  there- 
after engaged  in  the  massage  business  in  the  city  of  New  York,  she 
would  thereby  forfeit  any  amount  then  unpaid  on  the  purchase  price, 
and  that  plaintiff  did  so  engage  in  business  in  January,  1913. 

When  the  respondent  rested,  the  court  dismissed  her  counterclaim  on 
motion  of  counsel  for  plaintiff,  to  which  no  objection  was  interposed. 
There  was  no  evidence  that  the  furnishings  and  other  personal  prop- 
erty did  not  cost  the  amount  represented  by  plaintiff;  but  there  was 
scrnie  evidence  that  other  representations  claimed  to  have  been  made 
by  the  {^intiff  were  made,  and  that  plaintiff  ex^gerated  the  extent 
and  stability  of  her  business,  all  of  which,  however,  was  controverted. 
There  was  also  a  question  for  the  jury  on  the  evidence  with  respect  to 
whetiier  it  was  agreed  that  plaintiff  by  engaging  in  business  would 
forfeit  her  right  to  further  payments.  After  both  plaintiff  and  re- 
spondent had  given  their  versions  of  the  contract  of  sale,  it  developed 
that  it  was  in  writing  and  executed  in  duplicate.  Neither  duplicate 
was  produced,  nor  was  proper  foundation  laid  for  parol  evidence. 

[  1  ]  With  respect  to  false  representations  the  respondent  presented 
a  weak  case,  and  by  submitting  to  the  dismissal  of  her  counterclaim 
abandoned  any  claim  for  damages  &erefor. 

[2]  On  the  issue  with  respect  to  whether  it  was  agreed  that  plain- 
tiff by  engaging  in  business  again  would  forfeit  the  unpaid  purchase 
price,-  the  respondent  testified  in  the  affirmative,  and  the  appellant  in 
the  negative.  That  issue,  at  least,  would  have  been  resolved  by  the 
production  of  the  written  contract,  or  proof  of  its  terms.  Instead  of 
taking  that  course,  the  parties  merely  proved  the  parol  negotiations; 
and  their  testimony  is  diametrically  opposed  with  respect  to  some  of 
part  of  the  negotmticms.  The  respondent  testified  to  an  agreement 
with  respect  to  the  effect  of  plaintiff's  engaging  in  business  substan- 
tially as  alleged  by  her;  but  plaintiff  denied  that  there  was  any  agree- 
ment on  that  subject.  It  is  undisputed  that  plaintiff  did  engage  in 
the  business  in  contravention  of  the  agreement  if  there  was  an  agree- 
ment relating  thereto.  The  respondent  has  retained  the  property  and 
167N.T.S.— «» 
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business,  and  has  only  paid  $1,900  of  the  purchase  price,  and  has,  ac- 
cording to  her  own  testimony,  received  the  benefit  of  $533,  which 
plaintiff  deposited  with  her  landlady  as  security  for  the  payment  of 
rent. 

There  is  much  force  in  the  contention  that  the  verdict  is  against 
the  weight  of  evidence.  The  verdict  may  be  accounted  for  an 
error  in  the  charge,  to  which,  however,  no  exception  was  taken.  -  The 
court  left  it  to  the  jury  to  determine  whether  aaiy  of  the  represrata- 
tions  were  false,  and  whether  the  parties  agreed  that  the  effect  of 
plaintiff's  engaging  in  the  same  business  and  city  within  two  years 
would  be  as  claimed.  Although  the  only  issues  of  fact  were  those  re- 
lating to  the  defenses,  the  learned  court — doubtless  inadvertently — in- 
structed the  jury  that  the  burden  of  proof  to  establish  the  truth  with 
respect  to  the  controverted  facts  was  on  the  plaintiff.  This  was  error 
(Sperling  v.  Boll,  10  App.  Div.  290,  41  N.  Y.  Supp.  889;  Spencer  v. 
Citizens  Mutual  Life  Ins.  Association,  142  N.  Y.  505,  37  N.  E.  617), 
and  manifestly  it  was  prejudicial.  Counsel  for  plaintiff  failed  to  draw 
the  attention  of  the  court  pointedly  to  the  fact  that  the  issues  which 
were  being  submitted  to  the  jury  arose  on  the  defenses,  and  to  ask 
that  the  charge  be  corrected,  or  to  take  an  exception. 

[3]  Where,  however,  a  case  has  been  submitted  to  a  jury  on  an 
erroneous  theory,  and  the  ends  of  justice  seem  to  require  a  new  trial, 
this  court  may,  even  though  no  error  is  presented  by  exception,  award 
a  new  trial.  Gillett  v.  Trustees  of  Kinderhook,  77  Hun,  604,  28  N.  Y. 
Supp.  1044;  Gowdey  v.  Robbins,  3  App.  Div.  353,  38  N.  Y.  Supp. 
280;  Leach  v.  Williams,  12  App.  Div.  173,  42  N.  Y.  Supp.  574;  Gold- 
man V.  Swartwout,  117  App.  Div.  185,  102  N.  Y.  Sur).  302;  Spencer 
V.  Hardin,  149  App.  Div.  667,  134  N.  Y.  Supp.  373.  In  view  of  all  the 
circumstances  to  which  reference  has  been  made,  we  are  of  opinion 
that  this  is  a  proper  case  for  the  exercise  of  that  discretionary  power. 

It  follows  that  the  judgment  and  order  should  be  revei^,  and  a 
new  trial  granted,  but  wimout  costs.  All  concur. 


mOHABDS  T.  LOKTDON  &  IAN0A8HIRB  OUARjUTFEB  &  AGOIDBNT  CO. 

OF  CANADA. 

(Sm>rane  Court,  Appellate  Dlvlaloii,  First  Department.  Mar<A  17,  ldl6b) 

FuUkDZiro  ^9»1M(1>— Answkb— DiNiAu. 

Demarrers  to  separate  defeases  cmtalnlng  denials  of  the  matevlal  at 
legations  of  the  complaint  are  properly  overruled. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  U  444,  446^  403. ; 
Dec  Dig.  «sBl9ia).] 

Appeal  fr«n  Special  Term,  New  York  County. 

Action  by  Eugene  Lamb  Richards,  as  trustee  in  bankruptcy,  etc., 
against  the  L<mdon  &  Lancashire  Guarantee  &  Accident  Company  of 
Canada.  From  an  order  overruling  the  demurrers  to  die  first,  second, 
third,  fourth,  and  fifth  separate  defenses  and  the  sixth  partial  defense 
in  defendant's  answer,  plaintiff  appeals.  Affirmed. 

^s>For  oUi«r  etaat  mi  Mm*  toplo  ft  KBT-NUHBER  In  all  Kay-NnmtMrail  DIcmU  *  InduM 
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Argued  before  CLARKE,  P.  J.,  and  LAUGHLTN,  SCOTT, 

SMITH,  and  PAGE,  JJ. 

Jeremiah  T.  Mahoney,  of  New  York  City,  for  appellant 
Jacob  J.  Alexander,  of  New  York  City,  for  respondent 

PER  CURIAM.  Each  of  the  defenses  contains  denials  of  material 
allegations  of  the  complaint  The  order  appealed  from  should  there- 
fore be  affirmed,  with  $10  costs  and  disbursements.  Order  filed. 


(03  Mlsa  Bep.  284) 

VLTNN  T.  BOAOHB  tA  at 
(Supreme  Court,  Trial  Term,  Albany  County.  January,  1916.) 

1.  DiscoTXBT  «saTr— DxnEiTDAiTT'a  FuLuu  TO  AsnEAB— MonoN  TO  Strikb 

Answbb — Gbouhd. 

Where,  at  the  bearing  of  a  motl<m  to  strike  out  an  answer  tor  one  de- 
fendant's failure  to  appear  at  an  adjourned  hearing  ot  an  examination  be- 
fore trial,  It  appears  from  affldavlts  based  on  letters  that  be  was  and  Is  In 
a  distant  state  and  through  Illness  unable  to  return,  and  farther  appears 
tbat  granting  of  the  motion  will  result  In  a  default  Judgment  against 
the  defendant,  tbe  motion  will  be  denied  without  prejudice,  with  right  to 
plalntlfE  to  renew  on  other  papers  when  It  clearly  appears  that  the  de- 
fendant is  IntentlcHially  refusing  to  recognize  and  obey  the  court's  order. 

[Ed.  Note.— For  other  cases,  see  Dlscorery,  Cent  Dig.      91;  Dec. 
Dig.  ®=a77.1 

2.  DiaCOVKBT  <8=»61— BXAKIWATION  OF  DBrBNDAHT  BXFOHB  TBIAX— VACATION 

OF  ORDEB— BSNEWAL  OV  MOTION. 

In  such  case,  defendant's  motion  for  leave  to  renew  a  motion  thereto- 
fore made  to  vacate  the  order  for  the  examination  of  such  defendant 
will  be  denied,  notwithstanding  tbe  showing  made  as  to  bis  Illness. 

[Bd.  Not& — For  other  caaes,  see  Dlsoovery,  Cent  Dig.  1  75;  Dec;  Dig. 

Action  by  Patrick  H.  Flynu  against  J.  Benedict  Roache  and  another. 

On  motion  to  strike  out  answers.   Motion  denied. 
See.  also,  155  N.  Y.  Supp.  1107. 

R.  E.  &  A.  J.  Prime,  of  New  York  City,  for  plaintiff. 
Charles  L.  Craig,  of  New  Yoric  Cily,  for  defendants  Roache  and 
Boland. 


RUDD,  J.  [1]  The  plaintiff  moves  for  an  order  to  strike  out  the 
answers  of  defendants  Boland  and  Roache  in  each  action,  because 
of  the  failure  of  defendant  Boland  to  appear  before  a  referee  to  be 
examined  before  trial.  The  order  to  appear  was  made  by  Justice 
Keo^.  A  motion  was  made  to  vacate  the  order,  returnable  at  the 
Albany  Special  Term.  That  motion  was  denied.  Upon  appeal  the 
Special  Term  order,  denying  the  motion  to  vacate  the  order  of  Justice 
Keogh,  was  affirmed. 

Defendant  Boland  appeared  before  the  referee,  was  sworn  as  a  wit- 
ness, and,  pending  the  determination  of  the  appeal  fr<xn  the  order 
denying  the  motion  to  vacate,  an  adjournment  was  had  by  the  referee. 
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Defendant  Boland  thereupon  went  to  California,  and  after  the  deter- 
mination of  the  appeal,  a  day  being  fixed  by  the  referee  for  the  con- 
tinuance of  the  hearing  before  him  and  the  actual  taking  of  testimony, 
defendant  Boland  failed  to  appear. 

Upon  the  argument  before  the  Albany  Special  Term  the  plaintiff's 
counsel  stated  as  one  supporting  reason  why  the  order  requiring  the 
defendant  to  appear  before  the  referee  and  be  examined  before  trial 
should  not  be  vacated  was  that  he  was  about  to  leave  the  state  of  New 
York  for  good,  that  he  was  to  take  up  his  residence  in  the  West,  and 
that  he  would  not  be  within  the  jurisdiction  of  the  court  when  the 
trial  was  reached.  The  answer  of  defendant's  cotuisel  to  that  sugges- 
tion was  that  Mr.  Boland  was  not  gcung  to  leave  the  state  permanently, 
that  his  large  business  interests  in  the  West  rec|uired  his  attention, 
that  he  intended  to  go  to  California  and  to  Michigan,  that  his  inten- 
tion was  to  return  to  this  state,  and  that  he  would  be  available  as  a 
witness  upon  the  trial  of  the  cause  at  the  December  term  to  be  held 
in  Sullivan  county. 

This  court  is  somewhat  in  doubt,  from  these  conflicting  statements 
and  allegations,  as  to  what  the  real  intention  of  the  defendant  Boland 
is  with  reference  to  his  residence.  The  trial  of  the  case  could  not 
be  had  at  the  December  Trial  Term  in  Sullivan  county,  because  Mr. 
Boland  had  neither  been  examined  before  the  referee  nor  was  he  in 
attendance  upon  the  court. 

The  difficulty  with  the  present  situation,  as  it  developed  upon  the 
argument  upon  this  motion,  is  that  it  appears  that  at  the  time  of  the 
adjourned  hearing,  before  the  referee,  Boland  was  and  still  is  in  Cali- 
fornia, and  that  he  is  ill.  It  is  stated  that  he  was  unable  to  return  to 
New  York  because  of  such  illness.  These  facts  as  to  his  illness  are 
stated  in  affidavits,  which  are  based  upon  letters  which  have  come 
from  California. 

The  fact  of  the  illness  is  not  shown  with  that  degree  of  positive- 
ness  as  to  make  it  appear  that  there  is  no  doubt  as  to  the  fact ;  but 
it  appears  from  statements  which  the  court  can  hardly  ignore,  and 
■which  the  court  does  not  desire  to  overlook,  particularly  in  view  of 
the  relief  which  upon  this  motion  is  sought,  which,  if  granted,  would 
result  in  the  taking  of  judgment  by  the  plaintiff  against  the  defendants 
by  default.  The  defendant  should  appear,  and,  if  there  is  the  power 
in  the  court's  processes  which  we  believe  there  is,  he  will,  if  ht  lives, 
be  forced  to  appear  or  to  suffer  the  consequences. 

If  it  clearly  appeared  now  that  Boland  has  refused  or  neglected  to 
appear  before  the  referee  for  the  purpose  of  securing  for  himself,  or 
for  his  codefendant,  what  advantage,  if  any,  there  might  thus  be  real- 
ized, this  court  would  not  hesitate  one  moment  to  strike  out  Boland's 
answer  at  least,  and  if  it  appeared  that  Roache  was  instrumental  in 
using  the  court  for  the  purpose  of  aiding  Boland  to  thus  ignore  the 
order  of  the  court  which  stands  affirmed  on  appeal,  then  possibly  the 
answer  of  Roache  would  also  be  stricken  out. 

It  may  be  demonstrated  upon  the  taking  of  testimony  before  trial, 
and  later  upon  the  trial  itself,  that  there  is  no  merit  in  the  plaintiff's 
cause  of  action,  and  that  all  for  which  counsel  representing  defend- 
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ants  has  so  vigorously  contended  is  true;  but  the  question  involini^ 
tfie  merits,  die  effect  of  determinations  reached  by  courts  in  other 
actions  and  in  other  jurisdictions,  and  the  whole  involved  situation, 
which  is  not  simplified  by  the  apparent  tnttemess  of  contention,  can- 
not be  disposed  of  upon  the  motion  now  made,  nor  oNild  they  have 
been  ' settled  in  the  previous  moticms  upon  which  this  Special  Term 
has  been  called  upon  to  pass. 

[2]  The  plaintiflF  is  entitled  to  examine  defendant  Boland  before 
trial.  If  he  is  realty  ill,  and  is  willing  to  appear  before  the  referee, 
but  cannot*  because  of  illness,  this  court  cannot  see  its  way  clear  to 
punish  him  as  for  a  contonpt  by  any  of  the  usual  methods,  or  by  the 
method  or  in  the  way  here  requested  by  plaintiff.  If  Boland  is  ill, 
we  must  assume  he  will  appear  before  the  referee  when  able  to  travel 
from  California  to  Nw  York.  It  has  been  stated  by  counsel  for  Bo- 
land that  Boland  has  not  left  New  York  permanently  and  established 
a  home  in  the  West,  as  plaintiff's  counsel  stated,  and  it  has  also  been 
stated  that  Boland's  going  to  California  was  not  to  avoid  obligation  in 
connection  with  this  litigation,  but  only  because  his  business  interests 
required  him  to  go. 

When  Bdand  is  able  to  come  East,  he  must  come,  and  he  must  ap- 
pear before  the  referee  so  long  as  the  order  requiring  him  to  appear 
is  outstanding  and  in  force.  He  will  so  appear,  if  he  is  acting  in 
good  faith.  If  he  is  not  so  acting,  counsel  for  the  plaintiff  can  ascer- 
tain that  fact  and  act  accordingly.  Boland  might  be  examined  under 
a  commission  in  California,  if  that  is  practicable.  If  it  is  not,  the 
condition  of  his  health  can  be  established  without  question,  and  such 
steps  can  be  taken  as  will  protect  all  interests. 

The  application  here  made  by  counsel  for  Boland  and  Roache  for 
leave  to  renew  the  motion  heretofore  made  by  the  said  defendants  to 
^cate  the  order  for  the  examination  of  the  defendant  Boland  in  ac< 
tions  1  and  2  is  denied,  as  is  also  the  motion  requiring  the  plaintiff 
to  serve  a  reply  to  the  affirmative  defenses  set  forth  in  supplemental 
answers  of  the  defendants  Boland  and  Roache  in  actions  1  and  2. 

The  motion  of  plaintiff  is  denied  without  prejudice  to  the  plaintiff  to 
renew  upon  other  papers,  when  it  clearly  appears  that  defendant  Bo- 
land is  intentionally  refusing  to  recognize  and  obey  the  order  of  the 
court  requiring  him  to  appear  before  the  referee  f<»:  examination  be- 
fore trial. 
Ordered  accordingly. 


In  re  EAHMERLOHB. 

(Supreme  Conrt,  Appellate  Division,  First  Department  March  17,  1916.) 

1,  Attobnet  and  Client  ®=353(2) — Proceedings  fob  Disbabuent — Evidence. 
In  proceedings  for  professional  misconduct  of  an  attorney,  evidence 
held  to  sustain  a  charge  that  he  converted  to  bis  own  use  a  diamond  ring 
Intrusted  to  him. 

[Ed.  Note.— For  other  cases,  see  Attorney  and  Client,  Cent.  Dig.  S  75 : 
I>ec.  Dig.  »»53(2).]  
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2.  AnoBMfeT  AiTD  Client  «=3B3(2)— Pkooudinob  fob  Disbabibrt— Btidcrcl 
In  proceedings  for  professional  misconduct  of  an  attorney,  erldmce 

held  to  sustain  a  cbarge  that  be  passed  and  received  money  on  hla  check 

on  a  bank  In  wtal(^  he  had  no  account. 
[Ed.  Note.— For  other  eaaes,  sea  Attorn^  and  CUmt,  Oent  Dig.  i  7S; 

Dec  mg.  «s>53@).] 

8.  ArroBmrr  and  Olisitt  »o4B-^DTm«KKBT— MiBOOirpTOg  ih  Ormat  Tbak 
Paofbssional  Cafaoitt. 

Under  Judiciary  Law  (Ckmsol.  Laws,  c  80)  |  88,  as  am^ided  by  Laws 
1913,  c.  720,  giving  the  Appellate  Dlvlalon  of  the  Sapreme  Court  aatborl- 
ty  to  remove  from  oflQce  any  attorney  and  connselor  at  taw  who  Is  guilty 
of  professional  misconduct,  crime,  or  mlsdemefinor,  an  attorney  may  be 
disbarred  upon  proof  of  a  crime  for  which  he  has  not  been  Indicted, 
tbough  it  does  not  grow  out  of  hla  professional  relations  with  the  dleuL 

[Ed.  Note.— For  other  cases,  see  Attorn^  and  Cllrait,  Coit  Dig.  1 63; 
Dea  Dig.  «s>46.] 

Proceeding  against  Joseph  G.  Kajnmerl(Ar,  an  attorney  and  coun- 
selor at  law,  upon  charges  of  professional  misconduct.  Heard  oa  ap- 
plicaticm  on  the  report  of  official  referee.    Respondent  dbbarred. 

Argued  before  CLARKE,  P.  T.,  and  SCOTT,  DOWUNG,  SMITH, 
and  PAGE,  JJ. 

Einar  Chrystie,  of  New  York  City  (Jerome  H.  Koehler,  of  New 
York  City,  of  counsel),  for  petitioner. 
Joseph  G.  Kanunerlc^r,  of  Brooklyn,  pro  se. 

CLARKE,  P.  J.  This  is  tiie  usual  proceeding  instituted  by  the  As- 
sociation of  the  Bar  of  the  City  of  New  York  to  discipline  an  attorney. 
The  respondent  was  admitted  to  the  bar  in  April,  1904,  and  has  ever 
since  then  practiced  as  an  attorney  and  counselor  at  law.  The  peti- 
tixm  sets  forth  two  specific  charges  of  misconduct  The  official  referee 
has  reported  that  the  first  chax^  has  not  been  sustained,  but  that 
the  second  has. 

[  1  ]  As  to  the  first  charge,  the  petition  alleges  in  substance  that  in 
May,  1914,  the  respondent  converted  to  his  own  use  a  diamond  ring 
received  on  memorandum  from  Charles  I.ai^  &  Co.,  a  firm  of  jewel- 
ers doing  business  in  the  city  of  New  York.  It  appears  that  on  May 
8,  1914,  the  respondent  went  to  the  said  firm's  place  of  business  and 
stated  to  Abraham  L.  Schongut,  an  employe,  that  he  was  about  to  go 
to  Utica,  N,  Y.,  to  see  his  brodier-in-law,  who  was  desirous  of  pur- 
chasing a  diamond  ring  and  had  asked  the  respondent  to  brii^  him  a 
few  such  rings  from  New  York  City  for  examinatkm.  Schraigut  had 
met  the  respondent  some  years  before,  and  after  consulting  one  of  the 
members  of  the  firm  gave  the  respondent  a  diamond  ring  of  the  value 
of  $325  upon  his  promise  to  retiuti  it  on  or  before  May  13,  1914,  as 
evidenced  by  the  following  receipt : 


*1  have  this  day  received  from  Chaa.  Lang  ft  Co.,  662-664  Sixth  aveDDe, 
New  Zork, 


for  the  purpose  of  showing  to  a  customer. 
"I  hereby  agree  to  return  the  above  articles  to  Chas.  Lang  ft  Co.  (m  or  be- 
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D.  Sol  agents  No.  88067 


fore  May  13,  1914. 


Joseph  Q.  Eammerlohr, 

"1142  Dean  St,  BrlilTn,  N.  T" 
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Hie  respondent  admits  tiie  receipt  of  the  ring  and  that  he  has  nei- 
ther returned  nor  paid  for  the  same;  his  defense  being  that  he  lost 
the  ring  on  the  same  day  he  received  it.  He  testified  that  after  leav- 
ing Chas.  Lang  &  Co/s  place  of  business  he  went  to  Doyle's  Billiard 
Academy,  on  Forty-Second  street,  near  Sixth  avenue,  where  he  met 
and  played  a  game  of  billiards  with  a  stranger  whom  he  had  met 
there  a  number  of  times  before.  He  did  not  know  the  stranger's  name 
or  business,  but  the  latter  had  told  the  respondent  that  he  lived  at  the 
Hotel  Knickerbocker.  Noticing  that  the  stranger  wore  several  dia- 
mond rings,  the  respondent  says  he  showed  hnn  the  ring  which  he 
had  just  received  from  Chas.  Lang  &  Co.  and  asked  his  opinion  of  its 
value.  The  respondent  then  folded  a  copy  of  the  receipt  which  he 
had  received  from  Chas.  Lang  &  Co.,  put  it  in  the  box  with  the  ring, 
and  put  the  box  in  his  pocket.  After  playing  billiards  for  about  an 
hour,  the  respondent  tock  a  subway  train  for  his  home  in  BrookljTi. 
He  testified  that  he  first  missed  the  ring  as  he  was  leaving  the  Flat- 
bush  Avenue  subway  station  in  Brookl3m,  and  immediately  retraced 
his  steps  into  the  subway,  but  did  not  find  it. 

The  petitioner  has  adduced  no  direct  proof  that  the  respondent  did 
not  lose  the  rin^  as  testified,  but  contends  that  it  has  established  such 
negative  by  indirect  proof,  and  particularly  by  the  testimony  of  the 
respondent  himself  on  cross-examination.  On  the  day  following  the 
alleged  loss  of  the  ring  the  respondent  went  to  Utica,  N.  Y.,  where 
he  remained  for  about  10  days.  On  May  15th  he  vTotc  Schongut  from 
Utica: 

"I  presnme  yon  feel  tliat  I  hare  decamped  for  parts  tuiknown.  I  have  been 
detained  here  by  my  fiitber's  UlneBS,  but  am  returning  to-idgbt,  and  will  be 
In  to  see  yon  Uondi^  or  Taesday,  wbidi  I  tnut  vUl  be  sattsCactcvy  to  yon." 

He  did  not  call  upon  Schongut  as  promised,  and  on  May  23d 
Charles  Lang  &  Co.  wrote  the  respondent  as  follows,  addressing  copies 
of  the  letter  to  his  home  in  Brooklyn  and  to  the  hotel  in  Utica  irom 
which  he  had  written  Schongut: 

'Tlease  return  at  once  the  diamond  ring  you  received  from  us  on  May  &" 

On  May  27,  1914,  the  respondent  wrote  Schoi^t  from  Balti- 
more, Md.: 

"Tour  letter  received  here.  Regret  I  was  unable  to  get  In  to  see  you  last 
week.  I  bare  to  go  to  Washington  and  Richmond,  but  will  be  In  Kew  York 
Monday,  when  I  will  call  without  faU.  I  hope  this  Is  satisfactory.** 

Upon  the  resp(mdent's  failure  to  keep  his  appointment,  Schongut 
made  an  effort  to  see  him  at  his  home  in  Brooklyn,  but  was  told  by 
his  wife  that  he  was  still  in  Washington.  Several  days  later  Michael 
J.  Sweeney,  Chas.  Lang  &  Co.'s  attorney,  also  called  at  the  respond- 
ent's Brooklyn  address,  but  did  not  find  him  there. 

Chas.  Lang  &  Co.  heard  nothing  further  from  the  respondent  un- 
til he  appeared  before  the  Association  of  the  Bar  of  the  City  of  New 
York  to  answer  the  charges  preferred  against  him.  It  was  then  that 
the  respondent  for  the  first  time  claimed  to  have  lost  the  ring.  He 
admits  that  he  made  no  mention  of  his  alleged  loss  to  his  wife  or  to 
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his  rft.  /ives  in  Utica.  He  neither  advertised  for  the  ring  nor  reported 
his  losv  to  police  headquarters.  Thou^  he  admits  having  been  in 
Doyle's  Billiard  Academy  on  several  subsequent  occasions,  he  did  not 
report  the  loss  to  the  proprietor,  or  inquire  of  the  identity  of  the  stran- 
ger to  whom  he  had  shown  the  ring.  The  respondent's  only  explana- 
tion of  his  tmusual  conduct  is  that  he  believed  that,  if  the  rine  fell 
into  honest  hands,  it  would  be  returned  either  to  himself  or  to  Chas. 
Lang  &  Co.,  whose  addresses  appeared  upon  the  receipt  folded  in  the 
box  containing  the  ring.  Yet  he  made  no  inquiry  of  Lang  &  Co.  as 
to  whether  the  ring  had  been  returned  to  them,  and  instead  implied 
by  his  letters  and  silence  that  it  was  still  in  his  possession. 

We  are  unable  to  reconcile  the  conduct  of  the  respondent,  as  thus 
shown  by  his  own  testimony  and  evidenced  by  his  letters,  with  his 
claim  &at  he  lost  the  ring.  It  is  incredible  that  under  such  circum- 
stances the  respondent  would  have  made  no  effort  to  find  the  ring, 
other  than  retracing  his  steps  to  the  subway,  and  made  no  mention 
of  his  loss  until  charged  with  its  theft.  In  the  absence  of  direct  proof 
controverting  the  respondent's  claim,  it  would  be  difficult  to  establish 
■  a  more  convincing  case  against  the  respondent.  In  our  c^inion  the 
evidence  clearly  sustains  the  first  charge  against  the  respondent,  and 
the  report  of  the  learned  referee  as  to  this  charge  should  be  reversed. 

[2]  The  undisputed  facts  establish  the  second  chai^.  On  October 
8,  1914,  he  called  upon  Henry  D.  King,  an  insurance  broker  in  the  city 
of  New  York,  and  applied  for  a  policy  of  fire  insurance  upon  his 
home  in  Brooklyn.  King  told  the  respondent  that  the  premium  on 
such  policy  would  be  $25,  and  the  respondent  waited  for  the  policy 
to  be  made  out.  When  ready  for  delivery,  the  respondent  drew  a 
check  for  $40  Upon  the  Bedford  Branch  of  the  People's  Trust  Com- 
I«iny  of  Brooklyn,  and  asked  King,  whom  he  had  known  for  some 
time,  to  accept  the  check  in  payment  of  the  premium  and  let  him  have 
the  balance  of  $15  in  cash.  King  consented  to  do  so,  and  handed  the 
policy  to  the  respondent,  with  a  receipt  for  $25  and  $15  in  cash.  The 
respondent  admits  that  he  had  not  then,  nor-  has  he  since,  had  any  ac- 
count in  the  People's  Trust  Company,  upon  which  the  check  was 
drawn.  He  testified  that  he  had  been  frequently  urged  to  open  an 
account  with  that  bank  and  intended  to  do  so,  having  $200  at  the  time 
with  which  to  open  the  account.  It  appeared  on  his  cross-examination, 
however,  that  the  $200  which  he  claimed  to  have  available  for  deposit 
was  money  whidi  his  father,  who  lived  in  Utica,  owed  to  him.  There 
is  no  evidence  that  the  respondent  made  any  effort  to  collect  this  sura 
from  his  father  at  the  time,  and  while  he  has  returned  the  policy  to 
King  he  has  never  reimbursed  him  for  the  $15  which  he  received 
with  the  policy.  Any  semblance  of  good  faith  which  the  respondent 
might  assert  in  view  of  these  facts  is  dispelled  by  his  having  num- 
bered the  check  732,  thus  creating  the  impression  that  his  account 
with  the  People's  Trust  Company  was  one  of  considerable  standii^  in 
point  of  time. 

[3]  The  only  remaining  question  presented  is  as  to  the  power  of 
this  court  to  discipline  an  attorney  for  the  commission  of  acts  consti- 
tuting a  crime  not  growing  out  of  his  professional  relations  with  a 
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client,  before  trial  and  conviction  for  such  crime.  The  respondent  de- 
nies this  power,  relying  upon  the  case  of  Rochester  Bar  Association 
V.  Dorthy,  152  N.  Y.  596,  46  N.  E.  835,  in  which  the  court,  referring 
to  Ex  parte  WaU,  107  U.  S.  265.  2  Sup.  Ct.  569,  27  L.  Ed.  552,  said: 

"The  majority  oi^Ion  dlsdnctly  recognized  the  rule  that  v^ere  an  attomer 
oommlts  an  Indictable  offense  In  a  transacdon  not  InTcdving  his  diaraeter  as 
attorney,  and  does  not  admit  the  ^large,  the  court  will  not  strike  his  name 
from  the  roll  until  he  has  been  regularly  indicted  and  convicted." 

But  Mr.  Justice  Bradley,  writing  for  the  majori^  of  the  court  in 
Ex  parte  Wall,  supra,  expressly  states: 

"That  the  rule  is  not  an  Inflexible  one,"  and  that  "cases  may  occur  In  which 
such  a  requirement  would  result  In  allowing  persona  to  pra<^ce  as  attorn^s 
who  ought,  on  every  ground  of  propriety  and  respect  for  the  admlniistration 
of  the  law,  to  be  excluded  from  sndi  practice." 

We  have  no  doubt  that  the  broad  power  vested  in  this  court  by  sec- 
tion 88  of  the  Judicianr  Law,  as  amended  by  chapter  720  of  the  Laws 
of  1913: 

Supreme  Court  shall  have  power  and  control  over  attorneys  and  conn- 
selors  at  law,  and  the  Ai^llate  Division  of  the  Supreme  Court  In  each  de- 
partment ia  authorized  to  censure,  suspend  from  practice  or  remove  from 
office  any  attorney  and  counselor  at  law  admitted  to  practice  as  such  who 
is  guilty  of  professional  misconduct,  malpractice,  fraud,  deceit,  crime  or 
misdemeanor,  or  any  conduct  prejudicial  to  the  administration  of  jus- 
tice 

— enacted  since  the  decision  in  the  Dorthy  Case,  authorizes  us  to  take 
such  action  against  the  respondent  as  justice  requires. 

In  the  Matter  of  Stanton,  161  App.  Div.  555,  146  N.  Y.  Supp.  890, 
the  charge  was  that  the  respondent  had  committed  perjury  on  the 
trial  of  an  action  wherein  he  was  defendant  The  official  referee,  with- 
out calling  on  the  respondent  to  submit  any  testimcmy  on  his  part,  filed 
his  report,  in  which  he  said: 

"It  is  conceded,  however,  that  the  perjury,  if  any,  was  not  committed  In 
his  character  as  attorney,  but  as  defendant  litigant  in  a  civil  action.  *  *  * 
In  my  Judgment  the  respondent  should  not  be  burdened  with  this  Imputation 
In  advance  of  his  trial  for  the  crime  of  whldi  he  is  accused.  Let  him  be 
tried  for  that  felony,  and  conviction  would  ipso  Jure  <verate  his  disbar- 
ment*  *   •  • " 

This  court,  in  setting  aside  the  report  and  sending  it  back  for  the 
taking  of  testimony,  said : 

"Under  Bubdlvlslon  2  of  section  88  the  disbarment  ot  an  attorney  who  has 
committed  a  crime  would  not  be  dependent  upon  his  conviction  for  tluit  offense 
as  it  is  imder  subdivlsloo  3,  and  when  an  attorney  is  charged  with  the 
commission  of  a  crime  it  Is  the  duty  of  the  Appellate  Division  to  Investigate, 
and,  if  the  (^arge  Is  proved,  disbar  him.  The  fact  that  he  has  not  been  In- 
dicted or  convicted  is  not  a  defoise  in  proceedii^  of  this  cliaracter,  as 
then,  no  matter  what  crime  an  attorney  had  committed,  if  he  was  not  prose- 
cuted criminally,  he  could  still  remain  a  member  of  the  bar.  This  court  has 
no  control  over  criminal  prosecutions,  but  it  is  diarged  with  the  duty  of  pre- 
venting criminals  from  continuing  monben  of  the  bar.  While  this  court, 
^fhm  an  attorney  has  been  Indicted  may  nuoend  the  proceedings  mtil  after 
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the  trial  on  the  Indictment,  yet  when  aua  attomey  lu»  not  hem  Inflicted  the 
fact  that  he  could  be  If  the  charge  la  true  Is  no  reason  why  the  ooort  should 

not  Investigate  the  charge." 

This  rule  has  been  adopted  by  this  court,  not  for  want  of  power, 
but  to  avoid  a  possible  prejudice  to  the  accused  on  his  trial  upon  the 
indictment  The  respondent  has  amclusively  demonstrated  his  un- 
fitness to  remain  a  member  of  an  honorable  profession,  and  therefore 
is  disbarred.   Settle  order  on  notice.  All  concur. 


<d3  Mlsa  Bep.  27S) 

PEOPI^  T.  CITY  OF  BUFFALa 
(Supreme  Conrt,  Trial  Term,  Albany  County.  Jannaiy,  1916;.) 

1,  Statutes  «=»l(t2 — Repeal  of  Special  Statdtes — ^Zmflioatioh. 

Special  statutes,  local  ia  application,  are  not  deemed  repealed  by  gen- 
eral legislation,  except  on  the  clear^t  showing  <^  a  legtslatlve  tatent  to 
that  effect,  and  such  repeal  cannot  ordinarily  be  aooompUsbed  by  Inq^ca- 
tion. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  H  235-237;  Dee. 
Dig.  «=»1Q2.] 

2.  Fines  «=»20 — ^\'ioiaTioir  or  Obdihancks — ^Pboceeds — Statutes — "Act." 

The  word  "act,"  In  the  Motor  Vehicle  Law  (Highway  Law  [ConsoL 
Laws,  c  25]  8  291,  subd.  2),  as  amended  In  1910  (Laws  1910.  c  874),  pro- 
Tiding  that  all  fines,  penalties,  or  forfeitures  collected  for  the  Tlolattoa 
of  any  of  the  prorlslons  of  this  arti<^  or  of  any  axt  in  relation  to  tiie 
use  of  public  highways  by  motor  vehlclra  now  In  force  or  hereafter  eo* 
acted,  shall  be  paid  to  the  treasurer  of  the  state,  refers  to  acts  of  the 
I^eglslature'E  own  making,  and  not  to  ordinances  or  regulations  made 
by  local  authorities^  or  even  statutes  haTlng  only  a  local  ai^caUon; 
and  hence  such  act  does  not  entitle  the  state  to  recover  fr<Hn  the  dty 
of  Buffalo  fines  and  penalties  collected  by  It  for  violations  of  ordinances 
regulating  the  use  of  motor  vehicles  within  the  dty,  particularly  in  view 
of  the  provisions  of  section  280  that  article  11  (said  Motor  Vehicle  Law) 
shall  apply  "except  as  her^  otherwise  expres^  provided,"  and  of  sec- 
Uon  288  that  nothing  contained  In  such  article  shall  impair  the  validlt?  or 
effect  of  any  ordinance  regulating  the  speed  ot  motor  vehicles. 

,[Ed.  Note.— For  other  cases,  see  Fines,  Cent  Dig.  §5  23,  24;  Dec.  Wj. 
«s>20. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Act.] 

8.  Municipal  Cobpobationb  «=>105— Statutes  «=>1 — "Obdiiiancs"— "ACT." 

The  word  "act"  is  the  appropriate  and  usual  word  used  In  defining  i 
blll  after  It  has  been  enacted  by  the  Legislature,  while  an  "ordinance"  Is 
a  rule,  by-law,  or  regulation  adopted  by  a  mnnldml  corporation,  and  Is 
confined  in  Its  opoatlmi  to  the  particular  locality  where  it  was  adopted. 

[Ed.  Note.— For  other  cases  see  Municipal  Corporations,  Ceat  IHg.  U 
223,  224;  Dec.  Dig.  «=>105;  Statutes,  Cent  Dig.  S  I;  Dec.  Dig. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Ordinance.] 

4,  Fines  €=»20— Peoceedb— Constbuction  or  Statdtk— ^EIjusdek  OEsnis' 

— MOTOB  VBHICUE  IjAW — "AnT  AOT." 

Under  tbe  rule  of  statutory  construction  known  as  the  doctrine  of 
"ejusdem  generis"—!,  e.,  of  the  same  kind  or  class— the  general  words 
"any  act,"  following  the  particular  word  "article,"  la  the  Motor  VeUcle 
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Law  (Blghiroy  Law,  |  2&1,  SUM.  2),  as  amended  In  1910.  prorldtng  that 
all  fines  and  penalties  collected  for  Tlolatlng  any  provisions  of  tbla 
"article  or  of  any  act"  relating  to  the  use  of  highways  by  motor  vehicles 
now  In  force  or  hereafter  enacted  shall  be  paid  to  the  treasurer  of  the 
state,  clearly  show  that  the  LeglslatuTe  Intended  thereby  to  designate  a 
statute  passed  by  Itself, 

[Bd.  Nota— For  other  cases,  see  Sines,  Cent.  Dig.  H  23,  24 ;  Dec.  Dig. 
«s>20. 

For  other  definitions,  see  Words  and  Phrases,  Fixet  and  Second  Series, 
BJnadem  Qenerls.] 

Action  by  the  People  of  the  State  of  New  York  against  the  City  of 
Buffalo  to  recover  fines  and  penalties.  Judgment  for  plaintiff  for  only 
part  of  its  claim. 

Egburt  E.  Woodbury,  Atty.  Gen.,  and  Edward  G.  GrifiBn,  Deputy 
Atty.  Gen.,  for  the  People. 

Melvin  T.  Bender,  of  Albany,  amicus  curise,  for  New  York  State 
Atitomobile  Ass'n. 

William  S.  Rann,  Corp.  Counsel,  and  Claytoa  M.  SmiHi,  both  of 
.Buffalo,  for  defendant 

CHESTER,  J.  By  this  action  the  plaintiff  seeks  to  recover  from 
the  defendant  the  fines  and  p«ialties  which  have  been  collected  since 
August  1,  1910,  in  the  City  Court  of  Buffalo  for  violation  of  the  pro- 
visions of  article  11  of  the  Highway  Law,  known  as  the  Motor  Vehi- 
cle Law  (Laws  1909,  c.  30  [Consol.  Laws,  c.  25]  as  amended  by  i^ws 
1910,  c.  374),  and  also  the  fines  and  penalties  collected  in  such  court 
for  tiie  violation  of  various  ordinances  of  the  city  of  Buffalo  and  of 
the  board  of  park  commissioners  of  such  city  so  far  as  they  regulate 
the  use  of  motor  vehicles  in  such  city.  SuMivision  2  of  secti(m  291 
of  article  11  of  such  H^hway  Law  provides  that: 

"All  fines,  penalties  or  forfeitures  collected  for  violations  of  any  of  the  pro- 
visions of  this  article  or  of  any  act  In  relation  to  the  nse  of  the  public  blgh- 
miys  by  niotor  rehldeB  now  In  force  or  hereafter  enacted  •  •  •  sbaU  be 
paid  over  •   *  •  to  the  treasurer  of  tba  state." 

The  proof  shows  that  the  defendant  has  collected  during  the  time 
covered  by  the  complaint  the  sum  of  $3,335.50  in  fines  and  penalties 
for  the  violation  of  the  provisions  of  article  1 1  of  the  Hidiway  Law 
which  it  has  not  paid  to  the  state  treasurer  and  the  defendant  has 
conceded  upon  this  trial  that  it  is  liaUe  ior  that  amount  Hie  proof 
also  shows  that  the  defendant  has  c(^lected  during  such  time,  for  vio- 
lations of  die  park  and  traffic  ordinances  relating  to  the  use  of  public 
highways  by  motor  vehicles  in  tiie  city,  fines  and  penalties  amounting 
to  $17,832,  which  it  has  not  paid  to  the  state  treasurer.  The  defend- 
ant insists  tiiat  it  owns  these  last-named  moneys  and  that  the  provi- 
sions of  section  291  of  the  Highway  Law  do  not  require  the  payment 
of  the  same  to  the  state  treasurer. 

The  city  of  Buffalo  was  given  power  1^  subdivision  9,  section  17^ 
of  its  charter  (Laws  1891,  c  105),  to  enact  ordinances  "to  prevent 
*   *   •   the  incumbering  of  the  streets,  alleys,  etc.  ♦  •   ♦  toreg- 
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ulate  the  use  of  them,  and  to  declare  in  what  manner  and  i<x  what 
purpose  they  shall  not  be  used,"  and  by  subdivision  11  thereof  to  enact 
such  ordinances,  not  inconsistent  with  the  laws  of  the  state,  "as  shall 
be  deemed  expedient  for  the  good  govemiiKnt  of  the  city,  the  protec- 
tion of  its  prc^>erty,  the  preservation  of  peace  and  good  order."  Pur- 
suant to  such  power  various  traffic  ordinances  r^ulating  the  ose  of 
the  streets  and  public  places  and  parks  by  motor  and  other  vdudes 
have  been  enacted,  which  authorize  the  impositi(»i  of  certain  fines  and 
penalties  for  the  violation  thereof. 

There  can  be  no  question  that  by  virtue  of  the  provisions  of  sectioa 
11  of  the  Buffalo  City  Court  Act  (Laws  1909,  c.  570),  section  322  of 
title  11  of  the  Buffalo  City  Charter  (Laws  1891,  c.  105),  and  section  9 
of  chapter  3  of  the  ordinances  of  the  city  of  Buffalo,  unless  the  same 
have  been  repealed  by  the  Motor  Vehicle  Law,  such  fines  are  the  pnv 
erty  of  the  defendant  and  are  properly  deposited  vtith  the  city  treas- 
urer. The  question  presented  here,  therefore,  is  whether  the  provi- 
sions of  the  Motor  Vehicle  Law  have  been  effective  to  repeal  or  modi- 
fy these  local  acts  and  ordinances,  so  far  as  to  require  the  payment  of 
fines  collected  for  the  violation  thereof  to  the  state. 

[  1  ]  The  law  is  well  settled  that  special  statutes  which  are  local  in 
their  application  are  not  deemed  repealed  by  general  legislation,  except 
upon  the  clearest  manifestation  of  an  intent  by  the  L^slature  to  ef- 
fect such  repeal,  and  such  repeal  cannot  ordinarily  be  accomplished  by 
implication.  Grimmer  v.  Tenement  House  Department,  204  N.  Y. 
370,  97  N.  E.  884;  Buffalo  Cemetery  Association  v.  City  of  Buffato, 
118  N.  Y.  61,  22  N.  E.  962;  People  v.  Quigg,  59  N.  Y.  83. 

[2]  The  Motor  Vehicle  Law  (Laws  1910,  c.  374)  contains  the  usual 
general  repealing  clause,  which  provides  that  all  acts  or  parts  of  acts 
inconsistent  with  such  act  or  contrarv  thereto  are  expressly  repealed. 
There  is  no  mention  whatever  of  any  specific  local  acts  or  ordinances 
being  repealed,  so  that  the  repeal,  if  any,  is  by  implication.  It  be- 
comes necessary,  therefore,  to  examine  the  statute  itself  with  care,  to 
see  if  we  can  gather  therefrom  whether  or  not  there  is  shown  any  in- 
tent on  the  part  of  the  Legislature  in  the  passage  of  the  Mot(»'  Vdiicle 
Law  to  repeal  the  local  statutes  and  ordinances,  and  to  determine  the 
meaning  of  the  provision  that  "all  fines,  penalties  or  forfeitures  col- 
lected for  violations  of  any  of  the  provisions  of  this  article  or  of  any 
act  in  relation  to  the  use  of  public  h^hways  by  motor  vehicles  now 
in  force  or  hereafter  enacted,"  shall  be  paid  to  the  treasurer  of  the 
state.  The  claim  of  the  plaintiff  is  diat  the  insertion  of  the  words 
"or  of  any  act  in  relation  to  the  use  of  the  public  highways  by  motor 
vehicles,"  following  the  words  "for  violations  of  the  provisions  of  this 
article,"  shows  a  legislative  intent  to  bring  within  the  purview  of  the 
law  fines  collected  under  local  laws  or  ordinances  anywhere,  and  there- 
fore that  the  defendant  is  liable  for  fines  so  collected  in  Buffalo.  The 
defendant,  on  the  other  hand,  insists  tiiat  the  fair  meaning  of  the 
words  quoted  is  that  fines  collected  for  violations  of  any  of  the  provi- 
sions of  article  11  or  of  any  public  act  of  the  legislature  in  rdation 
to  tiie  use  of  the  h^ways  of  the  state  by  motor  vehides  shall  be 
paid  to  tiie  state  treasurer,  and  that  the  language  is  not  broad  enough 
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or  sufficient  to  cover  fines  collected  for  violations  of  local  statutes  or 
ordinances. 

[3]  The  usual  rule  of  statutory  construction  requires  that  words 
and  phrases  used  in  statutes  are  to  be  given  their  ordinary  and  popular 
meaning.  It  cannot  be  doubted  that  the  word  "act"  is  the  appropriate 
and  usual  one  used  in  defining  a  bill  after  it  has  been  enacted  by  the 
L^slature;  in  fact,  that  is  the  terra  used  as  the  name  for  all  legis- 
lative enactments.  On  the  other  hand,  an  ordinance,  while  it  is  given 
the  force  and  effect  of  a  statute,  is  a  rule,  by-law,  or  regulation  adopted 
by  a  municipal  corporation,  and  is  confined  in  its  operati(Hi  to  the 
particular  locality  where  it  is  adopted.  No  citation  of  authorities  is 
necessary  in  support  of  these  elementary  principles.  It  seems  quite 
clear,  therefore,  that  the  Legislature  used  the  term  "act"  in  this  stat- 
ute with  reference  to  acts  of  its  own  making,  and  not  having  in  mind 
ordinances  or  regulations  made  by  the  local  authorities,  nor  even  stat- 
utes having  only  a  local  application.  If  the  Legislature  had  desired 
to  have  the  act  broad  enough  to  require  the  payment  to  the  state  treas- 
urer of  fines  recovered  for  the  violation  of  local  ordinances,  it  would 
have  been  easy  to  have  inserted  words  in  the  law  to  cover  that  intent, 
and  it  would  not  have  stopped  with  the  use  of  the  word  "act"  alone. 

[4]  The  general  words  "any  act,"  following  as  they  do  the  par- 
ticular word  "article,"  under  another  rule  of  statutory  construction 
known  as  the  doctrine  of  ejusdem  generis — ^that  is,  of  the  same  kind 
or  class — show  quite  clearly  that  the  Legislature  intended  thereby  to 
mean  a  statute  passed  by  itself.  Lewis*  Suth.  Stat.  Const,  pars.  422- 
448.    That  this  is  the  correct  construction  of  the  law  is  made  quite 
clear  by  later  provisions  of  the  same  subdivision  of  such  section  291. 
For  instance,  a  judge,  magistrate,  or  clerk  of  a  court  having  juris- 
diction "of  the  violation  of  any  of  the  provisions  of  this  article^'  is 
required  to  forward  to  the  treasurer  of  the  state  a  verified  report  of 
all  criminal  actions  or  proceedings  instituted  or  tried  "for  violation 
of  any  of  the  provisions  of  this  article/*  setting  forth  the  nature  of 
the  offense  and  the  fines  and  penalties  collected,  and  the  state  treasurer 
is  required  to  transmit  to  the  Legislature  a  statement  showing  the 
amount  of  the  "receipts"  under  this  article.    There  is  no  requirement 
that  magistrates  or  any  one  else  shall  make  any  report  of  any  criminal 
actions  or  proceedings  to  the  state  treasurer,  or  any  other  state  au- 
thority, for  the  violation  of  any  local  act  or  ordinance,  or  to  report 
to  the  state  treasurer  the  receipt  of  any  fines  arising  from  the  viola- 
ti(»i  of  any  such  local  act  or  ordinances.   This  omission  is  significant 
in  arriving  at  the  meaning  of  the  statute,  and  shows  quite  clearly  that 
the  Legislature  did  not  intend  by  the  language  employed  earlier  in 
the  section,  which  has  been  quoted  above,  to  interfere  with  the  local 
authorities  in  collecting  such  fines  for  the  benefit  of  their  respective 
municipalities. 

Perhaps  some  more  detailed  reference  to  the  statute  as  a  whole 
should  fairly  be  induk^ed  in,  in  construing  the  act  in  question.  It  is 
provided  in  section  280  with  reference  to  the  applicatioa  of  article 
U  that: 
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"Except  as  herein  otherwise  expressly  provided,  this  article  shall  be  exclu- 
sively controlling:  (1)  Upon  the  registration,  numbering  and  regulation  ot 
motor  vehicles,  and  the  licensing  and  the  regolatlon  of  chauffeurs;  (2)  on 
their  use  of  the  public  highways,  and  (8)  on  the  accessories  need  uvon  motor 
T^eles  and  the&  Inddaits  and  the  speed  ot  motor  Tehldes  npw  the  pobllc 
highway ;  (4)  on  the  pontahment  fot  the  Tiolation  of  any  of  the  provlslona  of 
this  article." 

The  provision  titat  the  artide  shall  be  exclusively  controlling  with 
reference  to  the  use  of  motor  vehicles  on  the  public  highways  would 
be  a  strong  argument  in  favor  of  the  contention  of  the  plaintiff,  if  it 
were  not  for  the  exceptions  contained  in  the  act.  When  we  turn  to 
section, 288,  we  find  that  it  is  there  enacted  that: 

"Except  as  herein  otherwite  provided,  local  authorities  shall  have  no  power 
to  pass,  enforce  or  maintain  any  ordinance,  rule  or  regulation  requiring  from 
any  owner  or  ctiauffeur  to  whom  this  artide  is  applicable  any  tax,  fee,  license 
or  penult  for  the  use  of  the  public  highways,  or  excluding  any  sudi  owner  or 
chauffeur  from  the  free  use  of  such  public  highways  *  *  *  and  no  ordi- 
nances, rule  or  regulati<Hi  contrary  to  or  in  any  wise  Inconsistent  with  the 
piOTldona  of  thia  article,  now  In  force  or  heretiter  ttiacted,  shall  hare  any 
effect" 

It  is  apparent  by  this  language  that  the  Legislature  intended  that 

the  state  should  take  entire  jurisdiction  over  the  matter  so  far  as  this 
provision  extends.  The  prohibition  of  the  enactment  of  local  ordi- 
nances, however,  is  qualified  by  the  important  exceptions  and  provi- 
sions contained  in  the  statute,  which  are  somewhat  crudely,  but  at 
great  length,  stated  in  the  section  itself.  Amcmg  these  numerous  ex- 
ceptions and  provisions  the  following,  for  the  purpose  of  illustration, 
may  be  mentioned : 

It  is  provided  that  local  ordinances  may  exclude  motor  vehicles  from 
such  driveway,  speedway,  or  road  as  has  been  or  may  be  expressly 
set  apart  by  law  for  the  exclusive  use  of  horses  and  light  carriages; 
it  is  also  provided  "that  the  power  given  to  local  authorities  to  reg^u- 
late  vehicles  offered  to  tlie  public  for  hire,  and'processions,  assemblages 
or  parades  in  the  streets  or  public  places,  and  all  ordinances,  rules 
and  regulations  which  may  have  been  or  which  may  be  enacted  in  pur- 
suance of  such  powers  shall  remain  in  full  force  and  effect"  Local 
authorities  may  also  "set  aside  fcs-  a  given  time  a  specified  public  high- 
way for  speed  contests  or  races,  to  be  conducted  under  proper  re- 
strictions for  the  safety  of  the  public."  They  may  also  "exclude  motor 
vehicles  from  any  cemetery  or  grounds  used  for  the  burial  of  the  dead, 
and  may  by  a  general  rule,  ordinance  or  regulation  exclude  motor 
vehicles  used  solely  for  commercial  purposes  from  any  park  or  part 
of  a  park  system  where  such  general  rule,  ordinance  or  regulation  is 
applicable  equally  and  generaUy  to  all  other  vehicles  used  for  the 
same  purposes." 

Section  288  also  contains  the  provision  that  nothing  in  article  11 
contained  "shall  impair  the  validity  or  effect  of  any  ordinances,  reg- 
ulating the  speed  of  motor  vehicles,  or  of  any  traffic  regulations  with 
regard  to  the  operation  of  motor  vehicles,  heretofore  or  hereafter 
made,  adopted  or  prescribed  pursuant  to  law  in  any  city  of  the  first 
class,"  of  which  Buffalo  is  one.   Hiere  are  also  provisions  that  "tiie 
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local  authorities  of  other  cities  and  incorporated  villages  may  limit 
by  ordinance,  rule  or  regulation  the  speed  of  motor  vehicles  on  the 
public  highways"  within  certain  limitations  and  conditions  mentioned 
in  the  section. 

The  local  ordinances,  for  the  violation  of  which  the  fines  in  question 
were  collected,  are,  it  seems  to  me,  fairly  within  the  exceptions  con- 
tained in  tiie  Motor  Vehicle  Law,  and  for  that  reason  remain  in  full 
force  and  virtue.  Hiere  has  been  no  claim  on  this  trial  that  the  acts 
constituting  such  violations  could  properly  be  charged  as  violations 
of  the  provisions  of  article  11  of  the  Highway  Law,  so  that  there  is 
no  question  of  the  conflict  between  that  law  and  the  local  ordinances 
to  be  discussed. 

I  am  clearly  of  the  opinion  that,  if  the  Legislature  desired  to  reach 
out  and  bring  into  its  treasury  the  fines  collected  for  violation  of  these 
local  ordinances,  in  the  face  of  the  usual  measure  of  home  rule  in 
that  respect  which  has  heretofore  obtained,  it  should  do  so  by  language 
that  is  free  from  any  doubt  It  is  true  tiie  state  needs  money  for 
the  making  and  repair  of  highways ;  but  the  expense  of  state  highways 
is  no  more  in  proportion  than  the  expense  which  falls  upon  munici- 
palities for  maintaining  their  streets.  They  have  to  bear  the  expense 
of  opening,  paving,  and  maintaining  their  streets  and  public  places, 
and  also  of  a  police  force  for  the  purpose  of  regulating  traffic  thereon. 
They  also  pay  their  {M'oportion  of  the  state  taxes.  If  the  public  policy, 
which  has  heretofore  obtained  of  permitting  the  municipalities  of  the 
state  to  have  the  fruits  of  their  efforts  to  enforce  local  laws  and  or- 
dinances, is  to  be  changed  by  the  Legislature,  language  should  be 
employed  in  its  enactments  which  clearly  expresses  that  purpose.  That 
has  not  been  done  in  this  case. 

A  judgment  may  be  entered  against  the  defendant  for  the  recovery 
of  the  amount  of  fines  collected  by  it  for  the  vidation  of  th$  provisions 
of  artide  11  only,  with  interest  and  costs. 

Judgment  accordingly. 


PBOPZiB  ex  t«L  QUEENS  GOtTNTT  WATBB  00.  v.  TSATIS,  State 

Comptroller. 

(Snprome  Court,  An^ellate  Dtvision,  Tbird  Departmoat.  Uarcb  8,  1910.) 

Taxation  ^ssSSS—E'ranobxse  Tax— Waisr  Compamim  Divipmpa. 

WlthlB  Tax  Law  (ConsoL  Laws,  c.  (KQ  {  186,  proTlding  a  frandiise  tax 
on  dlTidenda  declared  or  paid  by  a  corporation  formed  for  supplying 
water,  such  a  company,  selling  land,  which  cost  it  $200,000,  to  a  corpora- 
tion formed  to  take  it  over,  for  a  note  and  mortgage  for  $200,000,  and  all 
the  new  corporation's  stock  of  $700,000,  such  stock  distributed  directly  by 
the  buyer,  at  the  seller's  direction,  to  the  seller's  stockholders,  pro  rata,  is 
presumptively  a  dividend  of  profits  of  the  face  value  of  the  stock ;  Stock 
Corporation  Law  (ConsoL  Laws,  c.  58)  S  65  prohibiting  issuance  of  stock 
except  for  actual  ralue,  and  section  28  prohibiting  dividraids,  except  from 
surplus  profits. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  |  684;  Dec  Dig. 

Howard  and  Woodward,  33.,  dissenting. 
^saPor  other  cmm  im  hum  topic  A  KET-NtTUBEB  la  all  Kcr-Nnmbarad  DlgMU  *  Indtxca 
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Certiorari  by  the  People,  on  the  relation  of  the  Queens  County  Wa- 
ter Company,  to  review  the  action  and  determination  of  Eugene  M. 
Travis,  as  Comptr^ler  of  the  State,  denying  the  application  of  rela- 
tor for  a  revision  and  reduction  in  the  amount  of  a  franchise  tax  im- 
posed on  relator  pursuant  to  Tax  Law,  §  186.  Determination  af- 
firmed. 

Argued  before  KEIXOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

Hun  &  Parker,  of  Albany  (Howard  Mansfield,  of  New  York  City, 
and  Michael  D.  Reilly,  of  Albany,  of  counsel),  for  relator. 

Egburt  E.  Woodbury,  Atty.  Gen.  (Sanford  W.  Smith,  Deputy  Atty. 
Gen.,  of  counsel),  for  defendant. 

JOHN  M.  KELLOGG,  P.  J.  The  relator  owned  about  538  acres 
of  land  aroimd  or  adjoining  its  plant,  which  it  purchased  some  years 
ago  for  the  protection  of  its  water  supply  and  drainage  area.  About 
1911  it  determined  that  it  was  not  necessary  to  retain  said  lands  for 
that  purpose  and  that  the  company  should  dispose  of  them.  The  Nor- 
umbega  Company  was  formed  by  the  relator's  stockholders,  and  con- 
trolled by  them,  with  a  capital  stock  of  $700,000,  and  it  purchased 
the  lands,  giving  therefor  its  capital  stock,  assuming  mortgages  upon 
the  property  of  $24,000,  and  giving  its  note  to  tlie  relator  for  $176,000. 
The  apparent  purchase  price  was  $900,000.  The  land  cost  the  relator 
about  $200,000,  but  was  worth  more  than  that  sum  when  sold  to  the 
new  company.  The  capital  stock  of  the  new  company  was  distributed 
by  it  to  the  stockholders  of  the  relator's  company,  and  represented  the 
amount  given  for  the  land,  with  the  mortgages  and  note.  The  comp- 
troller has  treated  this  distribution  of  stock  as  a  $700,000  dividend 
made  by  the  relator,  and  this  certiorari  challenges  that  determination. 

If  the  company  purchased  these  lands  of  the  relator  for  $700,000 
of  its  stock,  the  mortgages,  and  the  note,  and  turned  the  stock  and 
note  over  to  the  relator,  and  the  relator  upon  its  accounts  treated  the 
stock  as  profits  and  distributed  it  pro  rata  among  its  stockholders,  it 
could  not  seriously  be  questioned  but  that  the  relator  had  thereby 
paid  a  dividend.  The  only  question  remaining  would  be :  What  was 
the  value  or  amount  of  the  dividend?  The  courts  care  but  little  for 
form,  and  are  only  interested  in  determining  what  is  the  substance 
and  effect  of  the  transaction.  Clearly  the  land  was  worth  more  than 
its  cost,  and  the  new  company  gave  for  the  land  more  than  the  cost 
price.  The  excess  of  the  selling  price  over  the  purchase  price  repre- 
sents profits  to  the  company,  and  is  represented  by  the  stock  issued  by 
the  Norumbega  Company.  It  is  immaterial  whether  the  relator  en- 
tered these  profits  upon  its  books  and  distributed  them  itself  among 
its  stockholders,  or  caused  the  purchaser  to  make  the  distribution.  If 
tiie  purchaser  made  the  distribution,  it  could  onI}r  be  done  for  the  pur- 
pose of  convenience,  or  perhaps  to  make  a  saving  in  taxation.  The 
result,  however,  is  the  same.  The  stockholders  of  the  relator's  com- 
pany have  received  a  profit  from  the  sale  of  its  lands.  It  does  not 
make  any  difference  what  form  a  distribution  of  profits  by  a  corpo- 
ration taices.  Such  distribution  is  to  all  intents  and  purposes  a  divi' 
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dend.   Hartley  v.  Pioaeer  Iron  Works.  181  N.  Y.  73,  73  N.  E.  576. 

Evidently  the  NoruAbega  CcMnpany  owns  no  property  other  tiian 
this  land,  and  its  capital  stock  was  issued  solely  for  the  land.  Sec- 
tion 55  of  the  Stock  Corporation  Law  prohibits  stock  corporations 
from  issuing  stock  or  bonds,  ew:«pt  for  money,  labor  done,  or  prc^ 
erty  actually  received  for  the  use  and  lawful  purposes  of  such  cor- 
poration, and  provides  that  any  corpwation  may  purchase  property 
and  may  issue  stock  to'&e  amotmt  of  the  value  thereof  in  payment 
therefor,  and  that  in  tiie  absence  of  fraud  in  the  transaction  the  judg- 
ment of  the  directors  as  to  the  value  of  the  property  purchased  shall 
be  conclusive.  If  the  transaction  was  honest,  as  we  must  assume  it 
was,  the  Norumbega  Company  issued  its  stock  only  for  actual  value, 
and  therefore  the  stock  was  worth  par.  All  reasonable  presumpticms 
are  in  favor  of  the  decision  of  the  ccnnptroller,  and  we  cannot  assume, 
ior  the  purpose  of  annulling  his  determination,  that  the  land  was  put 
onto  the  company  kt  an  exorbitant  price  in  positive  viola^tion  of  law. 
We  therefcMre  assume  that  the  real  estate  purchased  by  the  Norumbega 
Company  was  worth  $900,000.  If  it  was  not  worth  that  sum,  i»-oof 
should  have  been  made  to  die  comptroller. 

Before  the  sale  the  land  was  the  property  of  the  relator.  After 
the  sale  relator  did  not  decrease  the  amount  of  its  capital  stock,  but 
it  caused  a  distribution  of  $700,000  to  be  made  to  its  stockholders. 
Secticm  28  of  the  Stock  Coiporatim  Law  provides : 

"The  directors  of  a  stock  ccnporatloa  shall  not  make  dlvldeiids,  exc^ 
from  the  surplus  proflta  arising  from  the  tmslness  of  such  corporation,  nor 
divide,  withdraw  or  In  any  way  pay  to  the  stockholders,  or  any  ot  them,  any 
part  of  the  capital  of  sndi  corporation,  or  reduce  its  capital  stock,  except  as 
authorized  by  law." 

A  corporaticKi  may  begin  business  with  a  surplus  contributed  by  its 
stockholders,  and  may  thereafter  divide  that  surplus,  and  such  divi- 
sion is  treated  as  a  distribution  of  original  capital  or  surplus  con- 
tributed, and  not  as  a  dividend.  In  8U(£  a  case  the  stockholders  are 
(Mily  withdrawing  from  the  company  the  moneys  which  they  paid  to 
it  for  temporary  use,  over  and  above  the  capital  stock.  But  for  any 
other  money  received  or  earned  by  the  company  it  is  difficult  to  see 
how  it  can  make  or  cause  a  distribution  of  them  to  be  made  otherwise 
than  by  a  dividend  from  surplus  profits.  No  proceedings  were  taken 
for  the  reduction  of  the  capital  stock  of  the  relator,  and  no  such  re- 
duction is  alleged.  The  capital  remained  the  same  as  before.  It  is 
not  claimed  that  any  sum  was  ever  contributed  by  the  stockholders  to 
the  company,  except  the  original  capital.  Therefore  this  distribution 
caused  to  be  made  on  account  of  profits  which  the  company  had  de- 
rived from  the  sale  of  lands  represented  profits,  and  was  a  dividend. 
If  a  water  power  company,  in  disregard  of  the  charter  and  the  law, 
takes  a  flier  in  Wall  Street  and  makes  a  substantial  profit,  it  can  only 
distribute  those  profits  to  its  stockholders  as  a  dividend.  It  may  at- 
tempt to  call  it  something  else,  but  the  fact  remains  it  is  distributing 
profits  to  its  stockholders.  The  profits  were  not  realized  in  its  legiti- 
mate business,  but  it  earned  the  profits  for  its  stockholders  and  caus«l 
them  to  be  distributed. 
IfiTN.T.S.— 60 
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It  is  immaterial,  therefore,  whether  the  WatM  Company  made  these 
profits  by  selling  water  or  by  selling-  land.  It  purchased  the  land  fcM* 
a  proper  corporate  purpose,  in  the  belief  that  such  purchase  was  neces- 
sary to  protect  the  interests  of  the  cwnpany.  After  it  became  satis- 
fied by  the  changed  condition  that  it  was  tmnecessary  to  hold  it  k>t^r, 
it  made  the  sale,  reaping  a  profit  therefrom.  Such  profit,  therefore, 
arose  in  the  legitimate  business  pf  the  corpocation.  The  Norumbega 
Company  could  not  detennine  how  these  profits  were  to  be  distributed, 
but  distributed  them  by  the  direction  of  the  rdator. 

The  relator  had  its  capital  and  surplus  invested  in  its  business.  It 
purchased  the  land  apparently  upon  credit,  giving  its  bonds  or  obli- 
gations therefor.  It  is  immaterial  whether  it  was  purchased  with 
profits,  with  the  credit  of  the  company,  or  otherwise.  The  fact  re- 
mains the  land  was  purchased  by  the  company  in  the  r^^lar  transac- 
tion of  its  business,  and  was  later  sold  at  a  profit  The  capital  stock 
has  not  been  decreased,  but  remains  as  it  was  before  the  sale.  The 
amount  received  for  the  lands  above  the  cost,  $200,000,  was  therefore 
profits,  and  was  distributed  by  the  relator  to  its  stockh(rfders.  We 
are  not  interested  as  to  what  induced  the  relator  to  do  this  business  in 
the  manner  which  it  adopted.  It  controlled  the  situation,  made  its 
plan,  and  carried  it  out.  The  fact,  however,  remains  that  the  lands 
were  worth  more  than  they  cost,  that  there  was  a  profit  in  the  sale, 
and  that  profit  has  been  distributed  by  the  direction  of  the  relator  to 
its  stockhcriders.  Aside  frcxn  the  fact  that  full-paid  stock  was  issued 
for  Hih  land,  there  is  but  little  to  show  its  actual  value,  except  that 
it  was  worth  more  than  it  cost.  It  may  be  unfortunate  for  the  relator 
that  it  did  not  show  the  actual  value  of  the  land;  but  perhaps,  by 
issuing  full-paid  stock  for  it,  the  directors  who  had  participated  in 
the  transacti<Hi  were  not  in  a  position  to  contend  that  tlie  land  was 
worth  less  than  the  stock,  the  note,  and  the  obligations  assumed.  The 
deternunati(Hi  should  therefore  be  affirmed,  with  costs. 

Detefminatkm  confirmed,  with  $50  costs  and  disbursements. 

LYON  and  COCHRANE,  JJ.,  concur. 

HOWARD,  J.  (dissenting).  The  relator,  the  Queens  County  Water 
Company,  is  a  corporation  which  was  formed  for  the  purpose  of 
supplying  water  within  the  territory  known,  prior  to  the  Greater  New 
York  Charter,  as  the  tovm  of  Hempstead.  The  water  company  had 
acquired,  and  had  held  for  a  considerable  time  prior  to  1911,  certain 
lands  which  it  finally  determined  was  not  necessary  for  its  use.  Be- 
lieving itself  unauthorized  to  deal  in  real  estate,  the  relator  conceiv- 
ed the  idea  of  selling  the  land  outright  to  the  Norumbega  Cc»npany, 
a  friendly  corporation,  the  stockholders  of  which  were  stockhc^ders 
of  the  relator.  This  it  did.  In  payment  for  these  lands  the  latter 
corporation  assumed  mortgages  on  the  property  transferred,  aggre- 
gating about  $24,000,  and  gave  its  note  to  the  relator  for  $176,000. 
It  also  issued  its  capital  stock  to  the  amount  of  $700,000,  all  of  which 
stock  it  distributed  direct  to  the  stockhdders  of  the  rdator  ratably, 
according  to  their  holdings.  These  lands  cost  the  relator  about  $200,- 
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000,  and  the  $24,000  in  mortgages  assumed  and  the  $176,000  note 
given  represent  that  amount.  The  comptroller  fixed  the  amount  o£ 
the  relator's  franchise  tax,  under  section  186  of  the  Tax  Law,  on  ex- 
cess dividends,  at  $21,945.  This  was  based  on  a  report  of  the  re- 
lator concerning  the  above-described  sale  of  the  real  estate,  and  also 
upon  its  r^ular  annual  report  to  the  effect  that  its  paid-up  capital 
stock  for  the  year  ending  October  31,  19U,  was  $1,050,000,  and  that 
it  had  declared  dividends  to  the  amount  of  $73,500,  and  that  the  rate 
per  annum  of  said  dividend  was  7  per  cent. ;  that  is,  the  comptroller 
held  the  $700,000  of  Nonmibega  stock  to  be  dividends  paid  by  the 
relator  to  its  stockholders  within  the  meaning  of  section  186  of  the 
Tax  Law.  Was  this  stock  dividends?  That  is  the  question  before  us. 
Section  186  of  the  Tax  Law,  so  far  as  relevant  here,  reads : 
"ttvery  corporation,  *  *  •  formed  for  suivlrlng  water  *  •  •  shall 
pay  to  the  state  for  the  privUege  of  ezerdslng  Its  corporate  francblBes  or  car- 
rying on  Its  business  In  such  corporate  or  organized  capacity  In  this  state,  an 
annual  tax  which  shall  be  flve-teiiths  of  one  per  centnni  upon  Its  gross  earn- 
ings from  all  sources  within  this  state,  and  three  per  centum  upon  the  amount 
of  dividends  declared  or  paid  In  excess  of  four  per  centum  upon  the  actual 
amouat  of  pald-np  capital  emplt^ed  by  sacb  corporatloa,  }(tfnt«tock  company 
or  association." 

By  this  provision  of  the  Tax  Law  corporations  of  the  character 
of  uie  relator  were  required  to  pay  a  certain  tax  for  the  privilege  of 
exercising  corporate  franchises  or  carrying  on  business.  This  tax 
was  to  be  measured  each  year  by  the  dividends  declared  in  the  previous 
year.  The  purpose  of  the  law  was  to  tax  the  corporation  according  to 
its  prosperity.  A  corporation  earning  and  paying  no  dividends  in  a 
given  year  in  excess  of  4  per  centum  was  required  to  pay  no  tax  the 
next  year — ^that  is,  no  tax  except  the  gross  earnings  tax;  whereas, 
the  same  corporation  earning  and  paying  a  dividend  above  4  per  centum 
in  some  subsequent  year  would  be  required,  the  following  year,  to 
pay  the  tax  specified. 

"Dividends,"  within  the  meaning  of  section  186  of  the  Tax  Law, 
has  a  well-defined  meaning.  Dividends,  as  here  spoken  of,  cannot  be 
made  out  of  capital ;  they  can  only  be  made  out  of  surplus  profits  aris- 
ing from  the  misiness  of  the  corporation.  Section  28,  Stock  Corpo- 
ration Law;  People  v.  Albany  Ins.  Co.,  92  N.  Y.  458,  Neither  the 
real  estate  in  question  nor  the  stock  arising  from  its  sale  was  made 
from  the  surplus  profits  arising  from  the  business  of  the  relator.  The 
sale  of  these  lands  in  no  manner  measured  the  price  which  the  Water 
Company  was  required  under  section  186  to  pay  for  the  fw-ivilege  of 
doing  business  in  1912.  The  real  estate  was  capital,  not  dividends ; 
and  the  stock  of  the  Nonimbega  Company  was  only  another  form  of 
coital.  In  a  certain  sense  the  stock  might  be  said  to  be  a  distribu- 
tion of  capital;  but  in  no  sense  can  it  be  considered  dividends  arising 
from  surplus  profits  within  the  meaning  of  section  28  of  the  Stock 
Corporation  Law  and  section  186  of  the  Tax  Law. 

But  the  comptroller  contends  that  the  lands  themselves  were  pur- 
chased, partly  at  least,  out  of  surplus  funds,  and  were  therefore,  when 
sold  and  paid  for  in  stock,  in  reality  dividends.  He  has  undertaken 


Digitized  by 


948 


1S7  NEW  YORK  SDPPLBIXBNT 


(Sup.  Ct. 


to  establish  this  by  an  elaborate  display  of  figures  taken  from  the  boola 


entirely  familiar  with  the  affairs  and  books  of  the  corporation,  swears 
positively  that  all  these  lands  were  purchased  from  capital,  and  not 
from  surplus  funds.  In  the  absence  of  proof  to  the  contrary  by  a 
professional  accountant  or  other  expert,  we  must  assume  this  evi- 
dence to  be  true. 

In  the  comptroller's  brief  it  is  asserted  that  the  issuance  of  the 
Norumbega  stock  by  the  Norumb^  Company  directly  to  ttie  stock- 
holders of  the  relator  was  an  attempt  by  the  relator  to  evade  a  formal 
declaration  of  a  dividend,  as  well  as  an  attempt  to  evade  the  stock 
transfer  tax;  that  this  device  was  resorted  to  by  the  relator  because 
it  feared  the  levying  of  the  very  tax  in  question.  Of  course,  any  at- 
tempt of  this  sort  at  evasicm  would  be  wholly  ineffectual,  if  the  stock 
were  in  fact  dividends ;  but  no  matter  what  may  have  been  the  pur- 
pose of  the  relator,  and  no  matter  what  may  have  been  its  fears,  the 
fact  remains  that  this  stock  was  not  dividends,  but  capital,  and  there- 
fore not  taxable  under  section  186  of  the  Tax  Law. 

There  is  no  dispute  about  the  excess  dividends  of  $31,500.  The  tax 
on  this,  amounting  to  $945,  should  stand.  It  follows,  however,  from 
the  reasoning  above,  that  the  tax  on  the  $700,000  Norumb^  stock 
should  be  canceled. 

WOODWARD,  J.,  concurs. 


WOODWARD  T.  B.  W.  CONKLIN  ft  SON,  Inc.,  et  aL 
(Supreme  Court,  Api>ellate  Division,  Third  Department   Marcb  8,  1916.) 

llASTBB  AND  SGBVANT  ^s>382 — WOBKUBN's  GOHPBnUTXOR  LAW — BxLBASB  QV 
THIBD  PEBSOK — ^ESTECT — "BLBCT." 

Execution  by  an  Injured  workman  of  a  release  to  a  thlxd  person 

against  whom  he  may  bare  a  common-law  cause  pf  action  for  his  injury, 
being  without  consent  of  the  one  liable  to  pay  his  comimnsatlon  under 
the  Workmen's  Compensation  Law  (Consol.  Laws,  c.  67),  does  not  affect 
his  right  to  recover  such  compensation,  except  that  anything  he  received 
for  the  release  shall  be  deducted — section  29  providing  that,  If  a  work- 
man entitled  to  compensation  under  the  act  be  Injured  by  negligence  of 
anotlier  not  In  the  same  employ,  he  shall  before  suit  or  claim  under  the 
act,  elect  whether  to  take  compensation  under  it  or  pursue  his  remedy 
against  such  other,  and  if  he  elect  to  talce  competition  under  the  act 
tala  cause  of  action  against  such  otlier  aball  be  asdgned  to  tbe  benefit  <^ 
the  one  liable  for  payment  of  such  compenjsatioa,  and  If  be  ^ect  tq  pro- 
ceed againsC  such  other  tbe  one  liable  for  such  payment  of  such 'com- 
pensation shall  contribute  only  any  deficiency  between  the  amount  of 
recovery  against  such  other  person  actually  collected  and  the  compen- 
sation provided  by  the  act,  and  that  a  compromise  by  the  workman  of 
any  such  cause  of  action  against  a  third  person  for  less  than  the  compen- 
sation provided  by  the  act  shall  be  only  with  the  written  approval  of 
the  one  liable  to  pay  the  compensation ;  It  being  apparent  from  tbe 
whole  section  that  the  term  "elect"  does  not  have  the  meaning  of  a  dicdce 
between  two  Incon^Btent  remedies,  tbe  exercise  ot  which  cliolce  in  one 
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direction  mvdodea  actl<ni  In  another  dlrectttHi,  and  tbe  rdease  being  lo- 
eflectnal  against  tbe  one  liable  for  tbe  compoisatlon. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Dec  Dig.  ^b382. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series,  - 
Elect] 

Appeal  from  State  Industrial  Commission. 

CUum  of  James  C.  Woodward  under  the  Workmen's  Compensati<Mi 
Law  against  E.  W.  Conklin  &  Son,  Incorporated,  employer,  and  the 
.^tna  Life  Insurance  Ccnnpany,  insurer.  'From  an  award  to  claim- 
ant made  by  the  State  Industrial  Commission,  the  employer  and  insur- 
ance carrier  appeal.  Affirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON.  HOWARD.  WOOI> 
WARD,  and  COCHRANE,  JJ. 

William  H.  Foster  of  Syracuse,  for  af^Ilants. 
Egburt  E.  Woodbury,  Atty.  Gen.  (Harold  J.  Hinman,  Deputy  Atty. 
Gen.,  of  counsel),  for  State  Industrial  Commission. 

COCHRANE,  J.  The  claimant  was  a  driver  and  caretaker  of 
mules,  and  was  injured  while  driving  a  mule  across  the  tracks  of  the 
Binghamton  Railway  Company  in  me  course  of  his  employment  by 
the  appellant,  E.  W.  C(»iklin  &  Son,  Inc(»porated.  He  executed  a  re- 
lease to  the  railway  company,  without  compensation  or  any  considera- 
tion whatever,  and  witiiout  the  consent  of  the  insurance  carrier. 
Thereafter  he  elected  to  take  compensation  under  the  act.  The  sole 
question  on  this  appeal  is  the  effect  of  such  release  on  his  right  to 
an  award  which  has  been  made  by  the  Commission  against  the  insur- 
ance carrier. 

Section  29  of  the  Workmen's  Compensation  Law  is  as  follows : 

"Sec.  29.  Svhroffation  to  Remedies  of  Bmplov6.  If  a  workman  entitled  to 
compensation  nnder  tbls  diapter  be  Injured  or  killed  by  tbe  n^^gence  or 
wrong  of  another  not  In  tbe  same  employ,  snch  Injured  woi^man,  or  In  case 
of  death,  bis  dependents,  shall,  before  any  suit  or  claim  under  tbls  dupter, 
elect  whether  to  take  compensation  under  this  (±apter  or  to  pursue  his 
remedy  against  such  other.  Such  election  shall  be  evidenced  In  such  manner 
as  tbe  commission  may  by  rule  or  regulation  prescribe.  If  he  elect  to  take 
compensation  under  tbls  chapter,  the  cause  of  action  against  such  other  shall 
be  assigned  to  tbe  state  for  tbe  benefit  of  tbe  state  Insurance  fund,  If  com- 
pensation be  payable  therefrom,  and  otherwise  to  the  person  or  association  or 
corporation  liable  for  tbe  payment  of  such  compensation,  and  If  he  elect  to 
proceed  against  snch  other,  tbe  state  Insarance  fund,  person  or  association  or 
corporation,  as  the  case  may  be,  sliall  contribute  only  the  d^dency.  If  any, 
between  tbe  amount  of  tbe  recovery  against  such  other  person  actually  col- 
lected, and  the  compensation  provided  or  estimated  by  tbls  chapter  for  such 
case.  Such  a  cause  of  action  assigned  to  the  state  may  be  prosecuted  or  com- 
promised by  tbe  commission.  A  compromise  of  any  such  cause  of  action  by 
tbe  workman  or  his  dependents  at  an  amount  less  than  the  compensation  pro- 
vided for  by  tbls  chapter  shall  be  made  only  with  the  written  approval  of 
the  commission,  If  the  deficiency  of  compensation  would  be  payable  from 
tbe  state  insarance  fund,  and  otherwise  with  the  written  approval  of  tbe 
pawn,  association  or  corporation  liable  to  pay  tbe  same." 

The  sdieme  of  this  statute  is  simple  and  c(»nprehensive.  Concisely 
stated,  one  of  the  purposes  is  to  make  the  third  party  ultimately  liable 
feu*  the  consequoices  of  his  negligence*  if  such  liabili^  exists,  and  that 
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the  insurer  under  tiie  act,  if  there  be  one,  shall  have  tiie  henefit  of 
such  liability  of  a  third  party  to  the  extent  of  an  award  which  may 
be  made  by  the  commission.  TTie  term  "elect,"  as  used  in  section  29, 
does  not  have  the  meaning  which  it  frequently  has  of  indicating  a 
choice  between  two  inconsistent  remedies  against  the  same  party,  the 
exercise  of  wiiich  choice  in  one  direction  precludes  actirai  in  another 
direction.  That  is  apparent  from  the  whole  tenor  of  the  section.  The 
claimant  may  bring  his  common-law  action  against  a  third  party,  and 
if  he  does  so  he  does  not  thereby  discharge  the  insurer  of  his  em- 
ployer unless  he  recovers  as  mudi  as  he  might  be  awarded  by  the 
commission  under  the  act,  because  the  statute  says  that  in  such  case : 

"The  state  Insurance  fund,  person  or  association  or  corporation,  as  tlie 
case  may  be,  shall  contribute  only  the  deficiency  if  any  between  the  anumnt 
of  the  recovery  against  such  other  person  actually  collected  and  the  compensa- 
tion provided  or  estimated  by  this  chapter  for  such  case." 

On  the  other  hand,  if  the  claimant  elects  to  take  compensation  un- 
der the  act,  his  cause  of  action  against  the  third  party  must  be  as- 
signed to  the  insurance  carrier,  who  thereby  becomes  subr<^ted  to 
such  remedy  of  the  claimant.  And  for  the  protection  of  the  insurer 
the  statute  expressly  provides  that: 

"A  compromise  of  any  such  cause  of  action  by  the  workman  or  bis  depend- 
ents at  an  amount  leas  than  the  compensation  provided  for  by  this  chapter 
shall  be  made  only  •  •  •  with  the  written  aw^oyal  of  the  p«w>ii,  asso- 
ciation or  corporatiMi  liable  to  pay  the  same." 

Clearly,  therefore,  a  compromise  or  release  by  an  employe  of  his 
cause  of  action  against  a  third  party  is  ineffectual  against  the  insurer 
without  the  written  approval  of  the  latter.  The  release  in  such  case 
constitutes  no  obstacle  in  the  way  of  the  insurer  prosecuting  the  as- 
signed claim  against  the  third  party.  One  of  the  primary  purposes  of 
the  statute  is  to  protect  the  employ^  against  his  own  mii^ovidence, 
weakness,  ignorance,  or  shortsightedness  in  ccnnpromising  his  claim 
for  injuries;  and  a  reciprocal  advantage  or  protection  to  the  insurer 
is  given  in  the  form  of  a  claim  against  any  third  party  negligently 
causing  the  injury,  which  cannot  be  destroyed  by  the  act  of  the  in- 
jured party  without  the  written  approval  of  the  insurer.  When  a 
third  party  takes  a  release  or  settles  a  claim,  he  does  so  with  full 
knowledge  of  this  statutory  requirement  that  the  comi»^omise  shall 
have  the  written  approval  ox  the  person  ot  corporation  liable  for  o»n- 
pensation  under  tiie  act,  and  that  without  such  approval  such  release 
or  compromise  may  not  be  asserted  against  the  person  or  party  whose 
approval  is  thus  required ;  and  the  statute,  while  protecting  the  work- 
man, does  so  without  sacrificing  or  prejudicing  the  rights  of  either 
the  insurer  or  the  third  party.  The  latter  cannot  be  placed  in  any 
less  favorable  position,  because  whatever  he  pays  he  cannot  be  called 
on  to  pay  again ;  but,  if  he  compromises  for  less  than  his  actual  lia- 
bility, he  remains  liable  to  the  insurer  ior  such  excess  up  to  the  amount 
allowed  under  the  ac^  unless  the  latter  has  consented  in  writing  as 
the  statute  provides  for  the  compromise  at  the  less  amount. 

Furthermore  section  33  of  thaact  provides  that:  , 
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"Claims  for  cmnpeiuatloa  or  beoeflts  doe  under  this  diapter  aball  not  be 
assigned,  relensed  or  commuted  except  as  provided  by  this  chapter." 

This,  of  course,  means  that  claims  for  compensation  under  the  act 
against  the  insurer  may  not  be  assigned,  released,  or  commuted;  but 
if  the  employe,  without  the  approval  of  the  person  liable  to  pay  the 
compensation  under  the  act,  may  release  a  third  party  and  make  such 
release  effective  against  the  insurer,  then  he  is  permitted  to  indirectly 
acocHnplish  the  defeat  of  this  provision  in  section  33,  and  by  settling 
with  the  third  party  release  and  discharge  his  claim  for  compensation 
under  the  act.  This  seems  to  ctmstitute  an  additional  argument  why  a 
release  is  ineffecttud  as  against  the  insurance  carrier,  unless  it  has  the 
approval  of  the  latter. 

In  the  present  case  the  claimant  received  nothing  for  the  release  in 
question;  but  if  he  had  done  so,  according  to  the  views  expressed, 
it  would  make  no  difference,  except  that  the  insurer  would  be  Hable 
only  for  the  difference  between  the  amount  received  and  the  com- 
pensation provided  by  the  act. 

The  award  should  be  affirmed.   All  concur. 

WOODWARD,  J.  (concurrmg).  The  award  made  by  the  State 
Industrial  Commission  was  correctly  reached,  and  should  be  afHrmed. 
The  fact  that  the  claimant  executed  a  release  of  the  Binghamton  Rail- 
way Company  from  liability  to  him  for  the  injuries  which  he  received 
while  driving  a  mule  across  that  company's  tracks  does  not  destroy,  or 
in  this  instance  affect,  his  right  to  recover  the  compensation  provided 
by  the  WtHrkmen's  Compensation  Law. 

In  this  particular  case  it  does  not  appear  that  the  Binghamton  Rail- 
way Company  was  guilty  of  any  negligence  which  operated  as  cause 
of  the  claimant's  injuries,  and  it  affirmatively  appears  that  the  release 
was  executed  and  delivered  without  payment  to  the  claimant  of  any 
money  or  other  consideration  whatsoever.  I  think,  however,  that  our 
decision  of  this  appeal  may  well  proceed  upon  tiie  broajder  ground 
which  makes  no  assumption  of  the  nonliability  of  the  recipient  of  the 
release  or  the  absence  of  consideration  for  its  execution.  The  purpose 
in  the  enactment  of  the  Workmen's  Compensation  Law  was  to  secure 
and  insure  to  injured  workers  and  their  dependents  the  (xmtinued 
payment  of  a  stipulated  portion  of  die  weekly  earnings,  lliis  was  to 
be  done  in  order  that  trade  accidents  might  be  made  a  trade  liability, 
a  charge  against  the  cost  of  the  trade  product,  and  not  left  to  fall 
harshly  and  exclusively  upon  the  injured  worker  and  his  family. 
To  this  end  it  was  deemed  desirable  that  tiie  employer,  through  one 
of  specified  methods,  should  become  responsible  for  seeing  to  it  that 
payment  of  compensation  was  promptly  and  regularly  made  in  the 
amount  authorized  by  the  statute,  r^rdless  of  whether  the  injury  was 
in  fact  caused  by  some  third  person,  and  was  not  due  to  ^ything 
arising  in  the  ordinary  course  of  the  employer's  business  and  under 
his  sole  control.  One  of  the  chief  ends  in  view  was  to  protect  the 
worker  from  being  compelled  to  resort  to  protracted  and  uncertain 
litigation  for  the  establishment  of  his  right  to  reimbursement,  on  the 
(Hie  hand,  and  to  protect  him  likewise  from  his  own  improvidence. 
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shortsightedness,  lack  of  knowledge,  and  urgency  of  financial  neces- 
sities, as  factors  entering  into  compromise  or  settlement  negotiations 
concerning  claims  for  injury. 

As  this  court  has  hitherto  observed,  the  Workmen's  Compensation 
Law  should  be  remedially  and  beneficially  ccmstrued  to  effectuate  the 
obvious  legislative  purpose.  The  appellant  employer  and  insurance 
carrier  contend  here  for  a  construction  of  the  statute  which  would 
seriously  cripple  its  efficacy.  It  is  altogether  clear,  whether  or  not  the 
claimant  was  injured  through  negligence  on  the  part  of  the  railway 
company,  and  whether  or  not  the  claimant  received  any  consideration 
from  the  company  for  the  execution  of  the  release,  that  the  statute 
does  not,  and  the  rules  which  the  cc«nmission  has  adopted  under  the 
explicit  authority  of  section  29  of  the  act  do  not,  permit  the  execution 
of  a  release  by  the  claimant  in  favor  of  a  third  person  to  be  construed 
as  an  election  by  the  injured  person  toproceed  by  suit  rather  than 
by  taking  compensation  tmder  the  act  The  claimant  here  concededly 
served  no  notice  of  election  to  proceed  by  suit,  and  neither  the  em- 
ployer nor  the  insurance  carrier  consented  to  or  approved  the  execu- 
tion of  the  release  to  the  railway  company.  Even  the  bringing  of 
suit  and  the  obtaining  of  judgment  against  the  third  party  would  not, 
under  the  statute,  discharge  the  insurer,  unless  his  recovery  in  the 
action  amounts  to  as  much  as  the  compensation  provided  for  by  the 
statute.  In  the  event  he  recovers  less  than  the  statute  provides  may 
be  granted  as  compensaticm,  the  insurer  is  liable  only  ior  the  making 
up  of  the  deficiency. 

Where  the  injured  person  seeks  compensation  under  the  act,  his 
cause  of  action,  if  any,  against  any  and  all  third  persons  in  connection 
with  the  injuries,  is  transferred  to  the  insurance  carrier,  and  the  lat- 
ter thereupon  is  subrogated  to  all  the  rights  of  the  claimant  by  way 
of  suit  for  damages  by  reason  of  the  tort.  In  order  that  the  insurer 
may  be  fully  protected  against  the  very  thing  which,  perhaps,  the  in- 
jured man  tried  to  do  in  this  case,  the  statute  explicitly  provides  tiiat: 

"A  comimmlw  at  any  sndi  cause  of  acti<m  by  the  woitanon  or  his  depmd- 
ents  at  an  amount  less  tlian  tbe  compensatlm  provided  toe  by  this  diapter 
shall  be  made  only  •  *  •  vrttta  tbe  written  approval  of  the  person,  asso- 
ciation or  corporattm  liable  to  pay  the  same."  Section  29. 

No  release  executed  by  the  claimant  at  bar  without  the  consent  of 
the  insurer  could  therefore  have  any  effect  upon  an  action  by  the  in- 
surer against  the  railway  company,  except  that  if  tiie  railway  c(»npany 
paid  anything  to  the  claimant — ^as  was  not  the  case  here — ^the  railway 
company  is  liable  to  the  insurer  and  the  insurer  to  the  claimant  only 
for  the  difference  between  the  amount  paid  and  the  total  of  compensa- 
tion payable  under  the  statute. 
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GILBEBT  T.  1IE0HANI08  &  METALS  NAT.  BANK  OF  CITX  OF  NEW 

TOBK, 

(Sapreme  Conrt,  Appellate  Division,  First  Department.   March  17,  1916.) 

1.  Abatemcnt  and  Revival  «=543 — EFracT  or  Adjxtoicatioit  in  Bankbuptct. 

An  action  in  the  state  court  does  not  abate  upon  plaintiff's  subsequent 
adjudication  as  a  bankrupt  and  may  be  continued  by  falm  unless  the 
trustee  In  bankruptcy  obtains  leave  of  the  federal  court  and  becomes  sub- 
stituted as  plaintlft,  In  which  case,  under  the  direct  provision  of  Code 
Ckv.  Proc  I  766,  the  action  may  be  continued  by  the  truatee  In  the  name 
ot  the  original  party,  unless  the  court  directs  a  substitution. 

[Ed.  Mote. — VoT  other  cases,  see  Abatement  and  Revival.  Cent.  Dig.  |$ 
222-225;  Dec.  Dig.  «=s>43.] 

2.  Bankbuptct  *=9l78(3) — Pbefebences — Eitkct  or. 

While  by  Bankr.  Act  July  1, 1898,  c.  641,  |  3.  80  Stat.  546  CO.  S.  Comp. 
St.  1918, 1  9587),  a  gmeral  yignmAiit-.  under  tlie  state  laws  for  the  bene- 
flt  of  credltonB  la  an  act  of  bankruptcy  and  the  assignment  may  be  avoid- 
ed, without  any  action  or  proceeding  to  have  it  so  adjudicated,  by  the 
institution  of  bankruptcy  proceedings  within  four  montibs  tbereaft»,  nev- 
ertheless the  assignment  Is  valid  when  mada 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  H  221,  28S, 
284 ;  Dec.  Dig.  «=>178(3).] 

8.  Pleadikq  «=al6S — Replt — Bioht  to  Dehand. 

One  month  after  a  general  asslgnm^t  under  the  state  laws  for  tho 
benefit  of  creditors  was  made  a  petition  in  bankruptcy  was  filed  against 
the  assignors,  and  they  were  thereafter  adjudicated  bankrupts ;  a  trustee 
being  appointed,  ^e  assignee  for  creditors  Instituted  an  action  against 
defendant  to  recover  any  balance  due  on  his  assignor's  account  Defend- 
ant by  Its  answer  set  up  the  assignor's  bankruptcy,  that  the  assignee  had 
been  directed  to  turn  over  to  the  trustee  in  bankruptcy  all  assets  re- 
ceived by  him  as  such,  that  the  cause  of  action  bad  vested  In  the  trustee, 
but  that  defendant's  motion  requiring  the  trustee  to  apply  for  substitution 
as  plaintiff  in  the  acUon  had  been  denied  by  the  referee  In  bankruptcy. 
Beld  that,  as  a  reply  may  be  required  unless  It  is  quite  clear  that  the 
defense  to  which  it  is  asked  to  be  made  ia  Inanffldent  In  law,  defendant's 
motlcn  to  require  the  assignee  to  file  a  r^;Ay  to  its  answer  should  have 
been  granted ;  It  being  a  doubtful  proposition  whether,  after  adjudicatton 
in  bankruptcy,  all  rights  did  not  i>ass  to  the  trustee  in  bankruptcy  despite 
the  assignment 

[Ed.  Note.— Few  other  cases,  see  Flea^ng,  Cent.  Dig.  H  821,  828;  Dec. 

D^.  ^165.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Francis  Gilbert,  as  assignee  of  Alessandro  Bolognesi  and 
Aldo  Bolognesi,  formerly  doing  business  as  A.  Bol^nesi  &  Co.,  against 
the  Mechaiiics  &  Metals  National  Bank  of  the  Gty  of  New  York. 
From  an  order  denying  its  motion  to  compel  plaintiff  to  reply  to  the 
first  defense  pleaded  in  its  answer,  defendant  appeals.  Order  revers- 
ed, and  motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

Frank  M.  Patterson,  of  New  York  City  (FranHm  H,  Mills,  of  New 
York  City,  on  the  brie£),  for  appellant. 
David  W.  Kahn,  of  New  York  City,  for  resptmdent 
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LAUGHLIN,  J.  This  is  an  action  brought  by  the  general  assignee 
for  the  benefit  of  creditors  of  Alessandro  Bolognesi  and  Aldo  Bolog- 
nesi,  who  were  engaged  in  business  under  the  name  of  A.  Bolognesi 
&  Ca,  to  recover  the  balance  of  their  deposit  account  widi  &e  de- 
fendant on  the  13^  day  of  February,  1914,  the  day  when  the  assign- 
ment was  made.  In  the  defense  to  which  the  defendant  desires  a  reply 
it  is  alleged  tliat  on  the  12th  day  of  March,  1914,  or"  one  month  after 
the  general  assignment,  a  petition  in  bankruptcy  was  filed  against  the 
assignors,  and  thereafter,  and  on  the  23d  day  of  July,  they  were  duly 
adjudicated  bankrupts,  both  individually  and  as  members  of  said  firm, 
in  the  United  States  EHstrict  Court  for  the  Southern  District  of  New 
York,  that  trustees  in  bankruptcy  were  elected  on  the  13th  of  August, 
who  are  still  acting,  and  that  on  November  5fh  an  order  was  made  in 
the  bankruptcy  court,  directing  the  plaintiff  to  turn  over  to  the  trustees 
all  assets  received  by  him  as  such  assignee,  and  that  upon  so  doing 
he  be  discharged  and  his  bond  as  assignee  canceled.  It  is  then  alleged 
that  the  cause  of  action  to  enforce  which  this  action  is  brought  is 
vested  in  the  trustees  in  bankruptcy  and  that  they  only  may  prosecute 
the  suit.  The  defendant  moved  in  the  bankruptcy  court  for  an  order 
requiring  the  trustees  to  apply  for  substitution  as  plaintiffs  herein. 
The  motion  was  denied  the  referee  in  bankruptcy,  and  the  opinion 
shows  that  the  referee  in  bankruptcy  was  of  opinion  that  the  assign- 
ment was  not  void,  but  only  voidable,  and  that  tbe  denial  was  upon 
the  theory  that  it  may  be  for  the  interests  of  the  creditors  to  have  the 
action  prosecuted  by  the  assignee. 

The  appellant  insists  that  the  assignment,  having  been  made  within 
four  months  of  the  bankruptcy,  is  absolutely  void,  and  that  the  trus- 
tees in  bankruptcy  take  their  title  from  the  assignor,  and  not  through 
the  assignee.  The  object  of  the  defendant  in  seeking  to  have  a  reply 
interposed  to  this  defense  is  to  have  the  question  of  law  presented, 
for  it  is  assumed  that  the  facts  set  forth  in  the  defense,  being  matters 
of  record,  will,  if  a  reply  be  required,  be  admitted. 

[1]  Where  a  party,  after  commencing  an  action,  is  adjudicated  a 
bankrupt,  the  action  does  not  abate,  and  may  be  continued  by  him, 
unless  the  trustee  in  bankruptcy  obtains  leave  of  the  federal  court  and 
becomes  substituted  in  the  action  as  plaintiff  (Hahlo  v.  Cole,  112  App. 
Div.  636,  98  N.  Y.  Supp.  1049;  Colgan  v.  Finck,  159  App.  Div.  57, 
144  N.  Y.  Supp.  408) ;  but  in  such  case  &e  effect  of  the  bankruptcy 
is  to  transfer  the  title  of  the  plaintiff  in  the  action,  and  by  the  ex- 
press provisions  of  section  756  of  the  Code  of  Civil  Procedure  the 
action  may  be  continued  in  the  name  of  the  party  by  whom  it  is  brought 
before  a  transfer  of  interest.  This,  however,  is  not  necessarily  so 
where  the  action  is  brought  by  the  general  assignee  for  the  benefit  of 
creditors  of  one  against  whom  bankruptcy  proceedings  are  instituted 
within  four  months  after  the  assignment,  who  is  subsequentiy  adjudi- 
cated a  bankrupt;  for  the  application  of  the  rule  in  such  case  depends 
on  whether  or  not  the  trustee  in  baidcruptcy  obtains  titie  through  the 
assignee. 

[2]  The  assignment  for  the  benefit  of  creditors,  made  pursuant  to 
the  provisions  of  a  state  law,  is  valid  when  made,  notwithstanding  the 
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fact  that  bankruptcy  proceedings  are  instituted  against  the  assignor 
■within  four  months  thereafter;  but  by  section  3  of  the  Bankruptcy 
Act  such  an  assignment  is  an  act  of  bankruptcy,  and  according  to  the 
decisions  of  the  federal  courts  it  may  be  avoided,  without  any  action 
or  proceeding  to  have  it  so  adjudicated,  by  such  bankruptcy  pro- 
ceedings instituted  within  four  months  thereafter,  in  which  the  assignor 
is  adjudicated  a  bankrupt.  Randolph  v.  Scruggs,  190  U.  S.  533,  23 
Sup.  Cl  710,  47  L.  Ed.  1165. 

[3]  The  question  as  to  whether  the  trustee  in  bankruptcy  takes 
title  through  the  assignor,  or  through  the  assignee,  is  not  presented 
for  decision  1^  this  appeal,  for  the-  well-settled  rule  is  that  a  reply 
may  be  required  unless  it  is  quite  clear  that  the  defense  to  which  it  is 
asked  to  be  made  is  insufficient  in  law.  Without  expressing  a  defi- 
nite opinion  on  the  point,  it  may  be  observed  that  expressions  of  opin- 
ion are  found  in  the  adjudicated  cases  tending  to  sustain  the  conten- 
tion that  the  cause  of:  action  in  such  case  passes  to  the  trustee  in  bank- 
ruptcy, not  through  the  assignee,  but  in  the  right  of  the  bankrupt,  and 
that  after  such  adjudication  the  assignee  becomes  a  mere  bailee,  with 
neither  title  nor  right  to  possession,  and,  if  the  property  is  not  in  the 
custody  of  the  state  court,  becomes  accountable  to  the  trustee  therefor, 
on  the  theory  that  the  title  acquired  by  the  assignee  is  avoided  by  the 
adjudication  in  bankruptcy.  See  Matter  of  Gray,  47  App.  Div.  554, 
62  N.  Y.  Supp.  618;  Whittlesey  v.  Becker  &  Co..  142  App.  Div.  313, 
126  N.  Y.  Supp.  1046;  De  Long  v.  Mechanics  &  Metals  Bank,  168 
App.  Div.  525,  153  N.  Y.  Supp.  1010;  Bryan  v.  Bernheimer,  181  U. 
S.  188,  21  Sup.  Ct.  557,  45  L.  Ed.  814;  Ivouisville  Trust  Co.  v.  Com- 
ingor,  184  U.  S.  18,  22  Sup.  Ct.  293,  46  L.  Ed.  413 ;  Mueller  v.  Nugent, 
184  U.  S.  1,  22  Sup.  Ct,  269,  46  L.  Ed.  405 ;  Collier  on  Bankruptcy 
(10th  Ed.)  pp.  504,  1003;  In  re  Smith  (D.  C.)  92  Fed.  135;  In  re 
Gutwillig  (D.  C.)  90  Fed.  475;  In  re  Knight  (D.  C.)  125  Fed.  35.  But 
see,  contra,  Pearsall  v.  Nassau  Nat.  Bank,  74  App.  Div.  89,  77  N.  Y. 
Supp.  11.  The  point  has  sufficient  merit  to  entitle  appellant  to  a  reply, 
in  order  that  he  may  present  it  by  demurrer,  if  so  advised. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  granted,  with  $10  costs.  Order  filed. 
All  concur. 
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(Saxowae  OOBrt,  Aiw^te  Divlalon,  First  D^^artment  Uarch  17, 191&) 

Bnxs  AND  Notes  ^=»23— Exohangb — Deiat  in  Tbansuission — Liabilitt. 

One  who  purchases  a  cable  transfer  of  money,  which  the  parties  stip- 
ulated was  a  method  of  transmitting  money  by  cable,  wherein  the  seller 
engages  tbat  he  lias  the  tHilance  at  the  point  at  which  the  payment  is 
ordered,  and  that  tm  receipt  of  the  cable  directing  the  transfer  his  cor- 
respondent at  that  point  will  make  payment  to  the  beneficiary  named 
in  the  cable,  and  also  contracts  that  the  cable  will  be  delivered  to  the 
cable  company  on  the  day  of  the  purchase,  unless  otherwise  indicated  in 
the  contract,  cannot  recover  from  the  seller  of  such  transfer  the  differ- 
ence in  the  exfdumge  between  the  date  be  purchased  the  transfer  and  the 
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date  the  payment  was  made,  wbere  tbe  sdler  fol^  CMnpUed  with  Ha 
c<nitract,  but  the  message  was  not  promi^  ddivered  by  tbe  caUe  onn- 
pany. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  H  29.  31- 
83,  8S ;  Dec.  Dig.  <^23.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Strohmeyer  &  Arpe  Company  against  the  Guaranty 
Trust  Company  of  New  York.  Judgment  for  the  plaintiff,  and  de- 
fendant appeals.  Judgment  reduced  to  amount  tendered  by  defend- 
ants. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN.  SCOTT, 
SMITH,  and  PAGE,  JJ. 

Frank  M.  Patterson,  of  New  York  City,  for  ai^ellant. 
William  C.  Dodge,  of  New  York  City,  for  respondent. 

SCOTT,  J.  This  action  arises  out  of  the  purchase  by  plaintiff  of 
a  cable  transfer  of  money  to  be  paid  in  Genoa,  Italy.  All  the  facts 
were  stipulated  at  the  trial,  and  the  cause  was  heard  and  determined 
upon  that  stipulation. 

The  plaintiff  is  a  domestic  business  corporation.  The  defendant  is 
a  domestic  corporation,  organized  under  the  Banking  Corporation 
I^aws  of  this  state,  engaged  in  the  business  of  banking  and  also  in 
the  sale  of  foreign  exchange.  On  October  23,  1914,  the  plaintiff  in- 
structed defendant  to  remit  per  cable  to  Tomaso  Moro  and  Figli, 
Genoa,  75,000  lire,  paying  to  defendant  at  the  same  time  the  sum  of 
$14,423.08,  being  the  price  or  value  of  a  cable  transfer  of  75,000  lire 
at  the  current  rate  of  exchange  for  such  transfer  in  the  city  of  New 
York  on  that  day.  The  defendant  accepted  the  order  in  writii^,  stat- 
ing that  payment  would  be  effected  by  Credito  Italiano  at  Genoa.  On 
the  same  day  defendant  delivered  to  the  French  Telegraph  Cable  Com- 
pany, a  company  engaged  in  the  transmission  of  cable  messages  to 
various  parts  of  Europe,  including  Genoa,  Italy,  a  cable  message  for 
transmission  to  Credito  Italiano,  Genoa,  Italy,  instructing  said  last- 
mentioned  institution  to  pay  Tomaso  Moro  and  Figli  75,000  lire  for 
account  of  Strohmeyer  &  Arpe  Company,  New  York,  This  caMc 
message  was  transmitted  to  Europe  by  the  said  French  Telegraph 
Cable  Company  cm  the  evening  of  October  23,  1914,  the  same  day  it 
was  received  by  said  company,  but  was  never  delivered  to  the  said 
Credito  Italiano  at  Genoa.  On  the  9th  or  10th  of  November,  1914, 
plaintiff  advised  defendant  hy  letter  that  it  had  received  word  from 
Tomaso  Moro  and  Figli  in  Genoa  that  the  cable  transfer  had  not  ar- 
rived. This  was  the  first  information  received  by  defendant  that  the 
money  had  not  been  prtnnptly  paid,  and  it  at  once  cabled  to  the  Cred- 
ito Italiano  at  Genoa,  repeating  its  cable  of  October  23d,  and  asking 
to  be  informed  by  cable  when  payment  was  effected.  This  cable  mes- 
sage was  delivered  to  the  Credito  Italiano  at  Genoa  on  November 
11,  1914,  and  the  payment  to  Tomaso  Moro  and  Figli  was  at  once 
made  on  that  day.    It  is  stipulated  that : 

"The  price  paid  by  plaintiff  for  such  cable  exchange  on  the  23d  day  ot  0^ 
tober,  1914,  was  $1  for  eacb  B.20  Italian  lire ;  and  at  said  date  the  fair  mt- 
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ket  valae  of  a  transfer  by  cable  of  a  credit  of  7S,000  Italian  lire  to  Genoa, 
Italy,  on  said  date  was  114,423.08 ;  that  tbe  fair  marbet  value  In  New  York 
City  of  cable  exchange  payable  at  Genoa,  Italy,  <hi  the  lltb  day  of  Novem- 
ber, 1914,  was  $1  for  each  S.3S5  Italian  liie,  and  at  nld  date  the  fair  mar^ 
ket  value  of  a  transfer  hy  cable  of  a  credit  ot  TSiOOO  Italian  Ure  to  Oenoa, 
Italy,  on  said  date  was  918,829.61.'* 

The  plaintiff  now  seeks  to  recover  and  has  been  awarded  as  dam- 
ages for  the  delay  in  the  payment  to  its  correspondent  in  Genoa  the 
sum  of  $439.54,  being  the  difference  in  the  market  values  of  a  cable 
transfer  of  75,000  lire  on  October  23  and  November  11,  1914,  as 
shown  by  the  agreed  statement  of  facts.  It  also  claims  and  has  been 
awarded  $20.42  interest  on  the  sum  paid  by  it  to  defendant  from  said 
October  23,  1914,  to  November  11,  1914.  This  interest  defendant 
tendered  to  plaintiff  on  June  14,  1915,  but  plaintiff  refused  to  receive 
it.  Except  for  the  difference  in  exchange  above  stated,  plaintiff  does 
not  claim  to  have  suffered  any  dsunage  (beyond  interest)  by  reason  of 
the  delay  in  payment  to  its  Genoa  correspondent.  It  is  stipulated  that 
the  Credito  Italiano  was  at  all  the  times  mentioned  herein  a  banking 
institution  in  Genoa,  and  that  defendant  on  all  of  said  times  had  a 
credit  with  said  Credito  Italiano  in  excess  of  the  sum  of  75,000  lire. 

It  is  also  stipulated  that  in  its  note  or  memorandum  accepting  plain- 
tiff's order  to  transfer  the  money  by  cable  to  Genoa  there  was  the  fol- 
lowing clause,  which  the  court  found,  and  obviously  correctly,  con- 
stituted a  part  of  the  terms  of  sale  of  the  cable  exchange,  to  wit : 

"In  making  a  cable  transfer  it  la  fnlly  understood  and  agreed  that  no  lia- 
bility shall  attadi  to  as  nor  to  our  correspondents  for  any  loss  or  damage  In 
consequence  of  any  delay  or  mistake  In  transmitting  the  message,  or  tot  any 
canse  beyond  our  ctmtroL" 

There  is  nothing  in  the  stipulatkHi  to  indicate,  nor  is  any  daixn  made 
by  plaintiff,  that  me  delay  or  default  in  transmission  was  due  to  any 
negligence  or  fault  on  the  part  of  defendant,  and  tiie  bare  and  con- 
crete question  is  whether  the  defendant  is  legally  bound  to  pay  to 
plaintiff  the  difference  between  the  market  price  of  a  cable  transfer 
on  October  23d  and  the  market  price  on  November  11th. 

We  are  relieved  from  the  necessity  of  undertaking  to  define  a  cable 
transfer,  iox  the  parties  have  stipulated  for  the  purposes  of  this  case 
that: 

"Cable  transfers  mean  a  method  of  transmitting  money  by  cable,  wherein 
the  seller  engages  that  he  has  tbe  balance  at  tbe  point  on  which  the  payment 
Is  ordered,  and  that  on  receipt  of  the  cable  directing  the  transfer  his  cor- 
respondent at  such  point  will  make  payment  to  the  benefldary  described  in 
the  cable ;  and  the  seller  ot  a  cable  transfer  contracts  that  the  caMe  direct^ 
ing  the  transfer  will  be  delivered  to  the  cable  company  opcnt  the  day  of  pur- 
chase, unless  otherwise  Indicated  in  tbe  contract." 

It  will  be  observed  at  the  outset  that  the  defendant  admittedly  com- 
plied with  all  the  obligations  imposed  upon  it  by  this  definition.  It 
is  stipulated  that  it  had  a  sufficient  balance  at  the  point  at  which  the 
payment  was  ordered,  and  that,  on  receipt  of  the  cable  directing  tfie 
payment,  its  correspondent  made  such  pajrment  to  the  beneficiary  nam- 
ed, and  ffie  cable  directing  the  transfer  was  delivered  to  the  cable  com- 
pany upon  the  day  of  purchase.  The  defendant  therefore  complied 
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with  all  the  obligations  implied  in  its  sale  of  the  cable  transfer,  and 
is  relieved  from  liability  for  damages  arising  from  the  delay  in  trans- 
mission by  its  special  contract. 

The  learned  court  frixn  whose  judgment  this  appeal  is  taken  decided 
in  favor  of  the  plaintiff  upon  the  tiieory  that  what  defendant  con- 
tracted to  transmit  was  the  identical  money  paid  to  it  by  the  plain- 
tiff, likening  the  case  to  one  in  which  a  common  carrier  had  received 
ten  trunks  for  transmission  and  delivered  only  nine  of  them.  He 
was  therefore  of  the  opinion  that  the  money  paid  to  defendant  re- 
mained the  property  of  plaintiff  until  it  or  its  equivalent  had  actually 
been  paid  over  in  Genoa,  and  that  all  plaintiff  was  entitled  to  retain 
was  tbe  value  in  New  York  on  November  11th,  at  the  current  rate 
of  exchange  for  cable  transfers,  of  75,000  lire  in  Genoa.  We  are  of 
opinion  that  this  decision  rests  upon  an  erroneous  view  of  Uie  nature 
of  a  cable  transfer,  and  that  the  supposed  analogy  of  a  common  car- 
rier transmitting  merchandise  is  not  appropriate,  for  there  was  here 
no  failure  to  deliver  in  Genoa  the  75,000  lire  contracted  for,  but  only 
a  delay  in  making  such  delivery.  Technically  speaking  there  is  a 
marked  distinction  between  issumg  a  draft,  or  travelers  check,  or 
transferring  money  by  cable  and  receiving  money  for  actual  transmis- 
sion. Musco  V.  United  States  Surety  Co.,  132  App.  Div.  300,  117 
N.  Y.  Supp.  21. 

The  very  term  "cable  transfer"  precludes  the  idea  tiiat  an  actual 

transmission  of  money  is  contemplated.  What  the  seller  of  a  cable 
transfer  does  is  to  sell  a  siun  of  money,  or  a  credit  for  a  sum  of  mon- 
ey, payable  at  the  place  indicated  in  the  contract.  What  the  buyer 
does  is  to  purchase  a  credit  available  at  such  place.  In  the  present 
case  the  plaintiff  bought  75,000  lire  to  be  paid  in  Genoa.  The  trans- 
acticm  was  a  cunpleted  one,  and  plaintiff  or  its  correspondent  ulti- 
mately received  precisely  what  defendant  engaged  should  be  received, 
to  wit,  75,000  lire  in  Genoa.  The  inequity  of  plaintiff's  claim  can  be 
appreciated  by  considering  what  would  have  been  the  rights  of  the 
parties  if  the  fluctuations  of  exchange  had  been  such  that  on  Novem- 
ber 11th  the  value  of  $1  in  Italian  lire  had  been  more  than  5.20,  in- 
stead of  less,  and  that,  as  in  the  present  case,  the  delay  in  transmis- 
sion had  been  due  to  no  fault  of  the  defendant.  In  such  a  case  it 
is  evident  that  defendant,  having  sold  the  transfer  at  5.20  on  October 
23d,  would  have  had  no  valid  claim  against  plaintiff  for  the  value  of 
the  transfer  at  the  market  rate  on  November  11th. 

As  we  regard  the  transaction  it  was  complete  on  October  23d  when 
the  cable  transfer  was  sold.  The  money  paid  for  it  became  defend- 
ant's money,  against  which  plaintiff  received  defendant's  obligation 
that  payment  would  be  made  in  Genoa.  For  a  failure  to  comply  with 
this  obligation  plaintiff  might  under  some  circumst^ces,  although  not 
under  those  in  this  case,  have  an  action  for  damages.  The  judgment 
appealed  from  must  be  reduced  to  the  sum  of  $20.42  with  interest 
from  November  11,  1914,  to  June  14,  1915,  and,  as  so  modified,  af- 
firmed, with  costs  to  the  appellant  in  all  courts. 

Appropriate  findings  of  fact  and  conclusions  of  law  may  be  sub- 
mitted upon  die  settlement,  on  notice,  of  the  order  to  be  entered  here- 
in.  All  conctu-. 
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BERaSTBOM  V.  RITZ-OABUTON  BESTACBANT  &  HOTEL  CO. 

(Supreme  Court,  Appellate  DlvlBton,  First  D^iartin«it  March  191&) 

1.  Bills  and  Notes  ^341— "Bouwb  xh  Dua  Ooubsb" — CHABACraa  of 
Payee  as  Such — Btatdte. 

Under  Negotiable  Instruments  Law  (Laws  1909,  c.  43 ;  Gonsol.  Laws,  c 
38)  S  dl.  defining  a  "holder  In  due  course,"  a  hotel  company,  which  with- 
out notice  that  the  Instrument  was  a  forgery,  cashed  the  check  of  the 
wife  its  customer,  payable  to  Its  own  order,  presented  to  its  cashier 
by  an  employ^  of  the  apartment  house  where  the  customer  and  wife  liv- 
ed, with  the  statement  that  the  wife  wished  the  cash  on  the  check,  was 
a  bender  In  due  course,  since  the  payee  of  an  Instrument,  may  be  such. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  i  828;  Dea 
Dig.  •s=>341. 

For  other  definttltms,  see  Wmrds  and  Erases,  First  and  Sec(md  Series, 
Holder  in  Due  Course.] 

a  Banks  and  BAifKiifo  «=9l47(2) — CAsmire  Fobokd  Ghiox— Recovbbt — 

Statute. 

Under  Negotiable  Instruments  Law,  S  SI,  prescribing  the  conditions 
of  being  a  holder  in  due  course,  where  a  hotel  company,  without  knowl- 
edge that  the  Instrument  was  a  forgery,  cashed  the  check  of  the  wife  of 
its  customer  to  Its  own  order,  presented  to  Its  cashier  by  an  employ^  of 
the  apartment  house  where  the  wife  and  customer  lived,  with  the  state- 
ment that  the  wife  wished  the  cash  on  the  check  and  was  waiting  for  it, 
and  such  check  was  paid  by  ttie  wife's  bankers,  her  hudnnd's  firm,  when 
presented  the  hotel  company's  bank,  sncfa  bankers,  the  drawees  of 
the  check,  had  no  cause  of  action  against  the  hotd  company,  since  the 
latter  was  a  holder  in  due  course  for  value,  and  within  the  protection 
of  the  rule  that  the  acceptor  or  payor  of  a  dieck  or  bill  to  which  the 
drawer's  name  has  been  forged  is  bound  by  bis  act 

[K'd.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dls.  S|  449, 
450;  Dec.  Dig.  «»147(2}.] 

S,  Bnxa  and  Notks  «=»877 — Patubitt  or  Foboed  Ohbce — Becovbbt  bt 
Deawib. 

One  In  whose  name  a  check  was  foiled,  and  paid  by  her  bankers  on 
presentment  by  the  hotel  company,  which  cashed  It,  had  no  cause  of  ac- 
tion against  the  hotel  comimny,  having  her  right  of  recovery  against  her 
bankers,  so  that  she  sustained  no  loss. 

[Ed.  Note.— For  other  cases,  see  BUls  and  Nota&  Cent  Dig.  |  962:  Dec 
Dig.  «3»S77.] 

Action  by  Charles  R.  Bergstrom  against  the  Ritz-Carlton  Restaurant 
&  Hotel  Company.  On  submission  of  controversy.  Judgment  directed 
for  defendant. 

Argued  before  CMRKE,  P.  J.,  and  DOWLING,  SMITH.  PAGE, 
and  DAVIS,  JJ. 

Oscar  B.  Bergstrom,  of  New  York  City,  for  plaintiff. 
Hugh  M.  Hewson,  of  New  York  City,  for  defendant 

DOWLING,  J.  Plaintiff  sues  as  assignee  of  Eleanor  Bergstrom 
and  of  Bergstrom  &  Co.,  a  firm  (imposed  of  Oscar  B.  Bergstrom  and 
Harry  Taylor,  private  bankers.  Eleanor  Bergstrom  is  the  wife  of 
Oscar  B.  Bergstr<Mn,  and  <mi  November  1,  1912,  they  were  residing  in 
apartments  in  Carlton  House,  an  apartment  hotel  at  Forty-Seventh 
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Street  and  Madison  avenue,  New  York  City.  Defendant  operates  the 
Ritz-Carlton  Hotel,  at  Forty-Sixth  street  and  Madison  avenue,  adjoin- 
ing Carlton  House,  and  occupants  of  the  latter  may  order  meals  from 
the  former.  Eleatior  Bergstrom  was  known  to  defendant,  and  her 
husband  had  an  account  with  it  On  the  evening  of  the  1st  day  of 
November,  1912,  a  check  in  the  sum  of  $300  on  a  printed  form  of 
check  of  said  Bergstrom  &  Co.,  indorsed  by  one  G.  W.  Freund,  tiien 
an  employe  of  the  Carlton  House  Company,  bearing  the  name  of 
Eleanor  Bergstrom  as  drawer,  and  payable  to  the  order  of  the  Ritz- 
Carlton  Restaurant  &  Hotel  Company,  was  presented  to  the  cashier 
of  the  Ritz-Carlton  Hotel  by  an  employe  of  the  Carlton  House,  with 
the  statement  that  Mrs.  Bergstrom  wished  the  cash  on  the  check,  and 
that  she  was  waiting  for  it  in  the  Carlton  House.  The  defendant's 
cashier  then  cashed  the  check  and  paid  the  sum  of  $300  to  the  party 
presenting  it.  Defendant  deposited  the  check  in  its  bank,  and  on  the 
6th  day  of  November,  1912,  it  was  presented  to  Bergstrom  &  Co.  for 
payment  and  was  paid.  On  presentation  of  said  chedc  the  attention  of 
Oscar  B.  Bergstrom  was  called  privately  by  his  cashier  to  the  fact  that 
the  signature  of  the  drawer  did  not  appear  to  be  autiientic ;  but  he, 
after  examining  the  dieck,  ordered  it  paid,  saying: 

"It  is  pfayable  to  tti«  Bltz-Carlt<ni,  and  no  donbt  Is  glvoi  for  tbe  November 
rent  of  our  apartment." 

Bergstrom's  lease  was  with  tiie  Carlton  House  Company,  and  the 
monthly  rental  of  their  apartment  was  $300.  The  $300  paid  by  Berg- 
strom &  Co.  on  presentation  of  the  check  in  due  course  was  placed  to 
the  bank  credit  of  defendant  In  fact,  the  signature  of  Mrs.  Bergstrom 
to  the  check  and  her  indorsement  thereon  were  forgeries,  and  it  was 
drawn  without  her  knowledge  or  consent.  She  received  no  part  of 
the  money  paid  thereon,  nor  did  any  one  on  her  account,  and  she  had 
no  knowledge  of  any  of  the  circumstances  attending  the  drawing,  pres- 
entation, or  cashing  of  the  check.  On  December  10,  1912,  her  bank 
book  with  Bergstrom  &  Co.  was  balanced  and  her  vouchers  returned, 
including  the  paid  check  in  questicm,  when  she  discovo-ed  the  foi^ery 
and  thereupon  notified  her  bankers  thereof.  Freund,  whose  name 
appears  on  the  back  of  the  check  drew  his  pay  and  left  the  employ  of 
the  Carlton  House  Company  before  defendant  was  notified  of  the 
forgery,  and  he  has  not  since  been  found,  despite  diligent  search.  De- 
mand has  been  made  cm  defendant  for  the  return  of  the  $300,  wbidi 
has  been  refused. 

Defendant  relies  upon  the  principle  enunciated  in  Price  v.  Nea!,  3 
Burrows,  1354,  and  reiterated  in  National  Park  Bank  v.  Fourth  Na- 
tional Bank,  46  N.  Y.  77,  7  Am.  Rep.  310,  where  it  was  stated  as 
follows : 

"For  more  tban  a  century  It  has  been  held  and  decided  without  quesUou 
that  It  Is  Incumbent  upon  the  drawee  of  a  MU  to  be  satisfied  that  the  signa- 
ture of  the  drawer  is  genuine ;  that  he  is  presumed  to  know  the  handirritiug 
of  his  correspondent,  and,  if  he  acc^)ts  or  pays  a  bill  to  which  the  dmra^ 
name  has  been  forged,  be  Is  bonnd  by  the  act,  and  can  neither  repudiate  the 
acceptance  nor  recover  the  money  paid.  The  doctrine  was  broadied  Lord 
Raymond  In  Jenys  t.  Fawler,  2  Strange,  946,  the  Chief  Justice  stroi^  Ib- 
dining  to  the  opinion  that  even  actual  proof  of  Ust^ssy  of  the  name  <^  tte 
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drawer  would  not  excnse  the  defendants  asalnst  tbelr  acceptance.  In  170!! 
tbe  principle  was  flatly  and  distinctly  decided  the  Court  of  Klin's  B&acti  In 
tbe  leading  case  of  Price  v.  Neal,  3  BorrowB^  1854,  which  waa  an  actl(»i  to 
recover  money  paid  by  tbe  drawee  to  the  h<dder  of  a  forged  bUL  Lord  Mans- 
field stopped  the  cotusel  for  the  defendant,  saying  that  it  was  one  of  thoee 
cases  that  never  could  be  made  plainer  by  argument ;  that  It  was  incumbent 
on  the  plaintiff  to  be  satlsfled  that  the  bill  drawn  upon  him  was  the  drawer's 
baud  before  he  accepted  and  paid  It,  bat  it  was  not  Incumbent  for  the  defend- 
ant to  Inquire  Into  It.  This  case  has  been  followed,  and  the  doctrine  applied, 
almost  wlthont  question  or  criticism,  In  an  unbroken  series  of  cases  from 
that  time  to  this,  and  It  has  been  distinctly  aiq;>roTed  In  very  many  cases 
whlcix  have  not  been  within  tbe  precise  range  of  a  principle  decided.  See 
Archer  v.  Bank  of  England,  2  Doug.  639;  Smith  v.  Mercer,  6  Taunt  76; 
Wilkinson  v.  Johnson,  3  B.  &  G  42S;  Cook  v.  Masterman,  7  B.  &  C.  902; 
Cooper  v.  Meyer,  10  B.  &  0.  468;  Saunderson  v.  Colemaa,  4  M.  &  Q.  209; 
Smith  V.  Chester,  1  D.  &  E.  B.  655;  Bass  v.  CUve,  4  M.  &  S.  15;  Bank  of 
Commerce  v.  Union  Bank,  3  Comstock  (3  N.'  Y.)  230 ;  Goddard  v.  Merchant's 
Bank.  4  Comstock  (4  N.  Y.)  149;  Canal  Bank  v.  Bank  of  Albany,  1  Hill,  287. 
Cases  have  been  distinguished  from  Price  v.  Neal,  and  Its  applicability  to 
a  transfer  of  a  forged  lustrumeat,  between  persons  not  parties  to  it,  has  not 
been  extended  to  forgeries  of  IndOTsementa  or  handwrittng  of  parties  to  ne- 
gotiable Instruments,  other  than  the  drawer.  But,  as  applied  to  the  case  of 
a  1>111  to  which  the  signature  of  the  drawer  Is  forged,  acc^^ted  or  paid  by  the 
drawee,  Its  arthorlty  has  been  uniformly  and  fully  sustained,  and  tbe  role 
extends  as  well  to  the  case  of  a  bUl  paid  up<Hi  presentment  as  to  one  ac- 
cepted and  afterwards  paid.  Bank  of  SL  Albans  v.  Slarmers'  &  Mechanics' 
Bank,  10  Vt  141,  33  Am.  Dea  188;  Levy  v.  Bank  of  the  U.  S.,  4  Dall.  234. 
1  L.  Ed.  814 ;  Bank  of  U.  S.  v.  Bank  of  Georgia,  10  Wheat  333,  6  L.  Eld.  334 ; 
Young  V.  Adams,  6  Mass.  182;  Gloucester  Bank  v.  Bank  of  Salem,  17  Mass. 
41.  A  rule  so  well  estabUfAed  and  so  firmly  rooted  and  grounded  in  the 
jurlsprndoice  of  tbe  country  ou^t  not  to  be  overruled  or  disregarded." 

See  Daniel  on  Negotiable  Instruments  (6th  Ed.)  §§  1359,  1360. 

Plaintiff  admits  that  this  rule  of  law  applies  to  the  case  of  a  holder 
in  due  course  and  for  value,  but  claims  that,  defendant  being  a  party 
to  the  check  itself,  and  it  beccnning  c(»xunercial  paper  only  after  de- 
fendant had  indorsed  it  and  put  it  in  circulattcm,  defendant  cannot  stand 
in  the  position  of  a  purchaser  of  commercial  paper  in  due  course.  To 
support  this  contention  plaintiff  relies  on  National  Bank  v.  Bangs, 
106  Mass.  441,  8  Am.  Rep.  349,  which  held  that  the  responsibility  of 
the  drawee,  who  pays  a  forged  check,  for  the  genuineness  of  the  draw- 
er's signature,  is  absolute  only  in  favor  of  one  who  has  not,  by  his 
own  fault  or  negligence,  contributed  to  the  success  of  the  fraud  or  to 
mislead  the  drawee;  and  if  the  payee  took  the  check,  drawn  x^yable 
to  his  order,  from  a  stranger  or  other  third  person,  without  inquiry, 
although  in  good  faith  and  for  value,  and  gave  it  currency  and  credit 
before  receiving  payment  of  it,  the  drawee  might  recover  back  the 
money  paid.  Of  course,  the  reasoning  of  that  case  does  not  apply  to 
the  case  at  bar,  where  the  member  of  the  drawee  firm  who  -honored 
the  check  was  the  husband  of  the  drawee.  His  attention  was  called 
to  the  apparent  forgery,  but  he  exercised  his  own  judgment  as  to  the 
genuineness  of  his  wife's  signature  and  indorsement,  not  relying  upon 
or  being  deceived  by  defendant's  indorsement  as  payee.  Nor  is  the 
other  case  relied  on  by  plaintiff  (Title  Guarantee  &  Trust  Ca  v.  Haven, 
196  N.  Y.  487,  89  N.  E.  1082,  1085,  25  L.  R.  A.  [N.  S.]  1308,  17 
Ann.  Cas.  1131)  authority  in  her  favor,  it  holding  that: 
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"The  role,  therefore,  tbat  be  wbo  aocefits  a  neBottable  Iziatnniient  to  wtdcih 
the  drawer's  name  Is  forged  ts  boand  by  the  act,  and  can'n^ther  repudiate 
the  acceptance  nor  recover  the  mon^  paid,  has  no  api^lcatlon  in  bdkalf  of 
<Hie  who  has  acquired  the  paper,  In  the  absence  of  any  consideration  whatever 
therefor  either  present  or  past" 

In  the  case  at  bar  defendant  paid  full  consideration  for  the  dieck. 

[1]  In  any  event  the  defendant  was  a  holder  of  this  check  in  due 
course  under  the  Negotiable  Instruments  Law  (chapter  43,  Laws  of 
1909).   Section  91  thereof  provides: 

"A  holder  In  due  conrse  Is  a  holder  who  has  taken  the  Instrament  nnder  the 
following  conditions: 
"1.  That  It  is  complete  and  regnlar  upon  its  fhce ; 

"2.  niat  he  became  the  holder  of  it  bef(»e  it  was  overdne,  and  without 
notice  that  It  bad  been  previously  dishonored,  If  such  was  the  fact; 
"3.  That  he  took  It  In  good  faith  and  for  value ; 

*'4.  That  at  the  time  it  was  negotiated  to  him  he  had  no  notice  of  any  In- 
flnnlty  In  the  InBtrument  or  defect  In  the  title  of  the  person  negotiating  it" 

Defendant's  course  answers  each  of  these  requirements,  and  it  is 
therefore  a  holder  in  due  course,  and  comes  within  the  general  rule 
followed  with  practical  unanimity  ever  since  Price  v.  Neal,  supra. 
That  the  payee  of  a  check  may  be  a  header  in  due  course  if  he  com- 
plies with  the  requirements  of  the  Negotiable  Instruments  Law  has 
been  held,  among  other  cases,  in  Boston  Steel  &  Iron  Co.  v.  Steuer,  183 
Mass.  140,  66  N.  E.  646,  97  Am.  St.  Rep.  426,  Thorpe  v.  White,  188 
Mass.  333,  74  N.  E.  592,  and  Brown  v.  Brown,  91  Misc,  Rep.  220, 
154  N.  Y.  Supp.  1098. 

[2. 3]  It  follows  that  plaintiff  has  no  cause  of  action  as  assignee  of 
the  claim  of  Bergstrom  &  Co.,  the  drawees  of  the  check,  nor  has  he 
any  better  standing  as  assignee  of  the  claim  of  Mrs.  Bergstrom,  for 
she  has  sustained  no  loss,  having  her  right  of  recovery  of  the  $300 
in  question  against  Bergstrom  &  Co. ;  and  neither  Frettnd,  who  pre- 
sumably profited  by  the  forgery,  nor  any  other  person  concerned  in 
the  transaction  by  which  the  money  was  obtained  ixom  the  defendant, 
or  from  the  drawees,  was  her  agent,  nor  has  she  ever  ratified  their 
acts. 

Judgment  is  therefore  directed  in  favor  of  &e  defendant,  with  costs. 
All  concur. 


MURPOT  t.  new  TOBK,  N.  H.  A  H.  S.  Oa 

(Supreme  Court,  Api>ellate  Divisltm,  Beccmd  Department   Mardi  10,  1910J 

1.  AiTVAZ.  Ann  Ebbok  «=»882(11>— Revzkw — Futdiko — ^L&ck  or  Evidbkob. 
In  a  railroad  employe's  action  for  injuries,  where  plalntUTs  evidence, 
thnt'the  electric  shock  he  received  would  have  caused  a  weakness  of  the 
abdominal  wall,  resulting  in  hernia,  even  if  there  was  no  Inherent  defect 
in  the  wall,  was  excluded  on  defendant's  objection,  defendant  could  not 
ui^e  on  appeal  that  there  was  no  evidence  that  the  contraction  of  the  ab- 
dominal wall,  caused  by  the  electric  current,  would  directly  cause  weak- 
ness. 

[Ed.  Note.— For  other  cas^,  see  Aiveal  and  Error,  Cent  Dig.  i  3601 ; 
Dec.  Dig.  ♦»882CU).]  
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2.  EJviDEwcK  «=3528(1) — ExpEBT  TsemfONT — Catteoc  Of  Hernia. 

In  a  railroad  employe's  action  for  hernia,  alleged  to  have  resulted 
from  an  electric  shock,  expert  testimony  that  It  probably  resulted  from  a 
shock  operating  upon  some  weakness  In  the  abdominal  wall  was  admis- 
sible, without  preliminary  showing  of  such  weakness;  it  being  known 
and  testified  that  such  weakness  necessarily  predisposes  to  all  ruptures. 

[Ed.  Note.— For  other  cases,  see  Svldoice,  Cent.  Dig.  SS  2335,  2336; 
Dea  Dig.  <S=»528(1).] 

8.  Masteb  and  Seevakt  «=>276(3) — ^Injubibs  to  Sebtant — ^Besuut  of  Acci- 
DKKT — Sufficiency  of  Evidence. 

In  a  railroad  employe's  action  for  Injuries,  evidence  held  sufScient  to 
justify  tho  jury  In  findliuE  that  plalntiCTg  henilaa  resalted  flram  the  elec- 
tric shock  he  received. 

[Ed.  Note.-— 'For  other  cases,  see  Master  and  S^ant,  Cent  Dig.  H 
951,  958;  Dec.  Dig.  C»27a(8).l 

4.  WxTHKSBES  ^219(0) — ^Pbiviubokd  GouHunOATions— Fhxsioian  and  Fa- 

TIKWT — WaIVEB. 

In  a  servant's  action  for  Injuries,  where  defendant  compelled  plain- 
tiff to  give  testimony  as  to  his  statement  to  a  hospital  physician  regard- 
ing his  injury,  by  recalling  him  to  the  stand  and  exacting  a  statement 
tb&t  he  had  told  the  doctor  at  the  hospital  how  long  he  had  had  pain  and 
when  It  first  started,  plalntUF  did  not  waive  his  privilege  covering  his 
Statement  to  the  hospital  i^yslcian, 

[Ed.  Mote. — For  other  cases,  see  Witnesses,  Cent.  Dig.  SS  781,  782 ;  Dec. 
Dig.  ^219(0).] 

Appeal  from  Trial  Term,  Westchester  County. 

Acticm  by  Jeremiah  Murphy  against  the  New  York,  New  Haven  & 
Hartford  Railroad  Company.  From  a  judgment  for  plaintiff,  an  or- 
der denying  its  motitm  for  new  trial,  and  an  order  denying  its  motion 
to  set  aside  the  verdict  for  excessiveness,  defendant  appeals.  Judg- 
ment and  orders  affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR.  STAPLE- 
TON,  and  PUTNAM,  JJ. 

James  W.  Carpenter,  of  Brooklyn,  for  appellant. 
Thomas  J.  O'Neill,  of  New  York  City  (Leonard  F.  Fish,  of  New 
YorkqCity,  on  the  brief),  for  respondent. 

THOMAS,  J.  The  plaintiff,  defendant's  servant,  was  injured  while 
working  on  a  dead  wire  which,  by  negligence  imputable  to  the  defend- 
ant, became  charged  with  an  electric  current.  The  plaintiff  received 
several  bums,  quite  inconsiderable  in  severity.  At  a  later  period  a 
hernia  appeared  on  the  right  side,  for  which  he  submitted  to  a  success- 
ful operation,  but  thereupon  a  hernia  appeared  on  the  left  side.  The 
verdict  for  $7,500  is  excessive,  unless  ^e  plaintiff  is  entitled  to  re- 
covery for  the  hernia  oa  one  or  both  sides.  There  is  conflict  of  opin- 
ions between  the  plaintiffs  expert  and  the  defendant's  two  axperts 
as  to  the  probability  of  the  accident  causing  the  hernia. 

The  plaintifT  relied  for  medical  opinion  entirely  upon  Dr.  Churchill, 
who,  shortly  before  the  trial,  made  an  examination  for  the  purpose 
of  testifying.  He  was  asked  an  hypothetical  ^uesticoi,  which  contains 
the  assumption  that  the  plaintiff  before  the  accident  was  in  good  health 
and  "never  experienced  any  stomach  trouble,  or  pain  in  the  stomach, 
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or  in  the  region  of  the  abdomen."  Dr.  Churchill  answered,  upon  the 
facts  assumed,  that  the  injury  received  on  the  day  in  question  was 
an  efficient  and  producting  cause  of  both  ruptures.   He  later  said : 

"Q.  That  is,  the  bninB— the  bums  and  shock  of  the  electrical  corxeDt  was 
Bufficient,  you  say,  to  cause  the  rupture?  A.  No;  not  the  bums  or  the  shock, 
but  the  sudden  contraction  of  the  muscles  that  takes  place  as  the  rnsnlt  of  the 
electric  current,  the  sudden  contraction  of  all  the  abdominal  mnsdes,  caus- 
ing an  extra  pressure  upon  the  abdominal  contents,  and  causing  this  bulglnfl 
out  of  this  weakened  point.  Q.  That  alone  would  be  sufficient  to  produce 
rupture?  A.  There  is  another  element  that  comes  into  that.  It  is  probable  In 
every  case  of  rupture  there  Is  a  weakness  in  the  abdominal  waU,  that  ac- 
counts for  why  some  people  hare  ruptures  and  others  do  not  through  the 
same  violent  strain.  *  *  *  Q.  What  do  yon  assume  here — that  he  had 
weakness  in  the  walls?  A.  He  probably  had  weak  spots,  spots  where  there 
was  inherent  weakness  in  the  abdominal  wall.  Q.  Inherent  weakness  as  the 
result  of  this  dectrieol  conrent?  A.  Mo ;  it  may  have  been  congaiitaL" 

The  defendant's  motion  to  strike  out  the  doctor's  answer  was  de- 
nied. The  appellant's  point  is  that  the  question  assumes  that  the  man 
had  been  in  good  healui,  and  that  the  doctor  answered  it  upon  an  as- 
sumption, resting  on  no  proven  facts,  that  he  probably  had  "weak 
spots,  spots  where  there  was  inherent  weakness  in  the  abdominal  wall." 

[1]  It  is  noticeable  that  the  plaintiff's  counsel,  following  the  doc- 
tor's answer,  desired  to  show  that  the  injurious  agent  would  cause  this 
weakness  of  the  abdominal  wall,  even  if  there  was  no  inherent  defect 
in  it,  but  that  the  evidence  was  excluded  upon  the  defendant's  objec- 
tion. Therefore  the  defendant  may  not  urge  that  the  case  is  destitute 
of  evidence  that  the  contracticm  caused  1^  the  electric  current  would 
directly  cause  such  weakness. 

[2]  However,  the  defendant's  position  is  untenable.  So  far  as  the 
man  knew,  he  was  in  good  healtii.  He  did  not  know,  he  had  never 
experienced,  that  must  mean  consciously  known,  stomach  trouble, 
pain  in  his  stomach,  or  in  the  region  of  the  abdc»nen.  The  doctOT 
ascribes  to  die  plaintiff  a  weakness  in  the  abdominal  walls  which  made 
the  injury  an  effective  cause  of  the  hernia  in  this  instance,  because,  as 
he  says: 

"Only  the  best  authorities  explain  raptures  on  that  ground.  In  an  cases 
of  rupture  there  Is  some  weakness  in  the  abdominal  wall.  Where  one  man 
would  get  ruptured  oa  certain  moscnlar  efforts,  another  man  won't.** 

Hence,  when  he  answered  that  the  accident  was  a  competent  cause 
for  hernia,  he  did  so  because  experience  had  shown  that  probably 
in  every  case  of  rupture  there  is  a  weakness  of  the  abdominal  wall. 
In  other  words,  the  weakness  is  a  characteristic  antecedent  condition 
where  hernia  appears.  Therefore  it  was  not  necessary  to  show  pre- 
liminarily that  there  was  such  weakness.  Indeed,  that  might  be  be- 
yond proof  in  a  given  instance.  But  as  it  is  known  that  such  weak- 
ness necessarily  predisposes  to  all  ruptures,  and  as  it  was  so  testified, 
the  witness  was  not  only  justified  in  taking  that  into  consideration,  but 
he  could  not  disregard  it. 

But,  even  so,  there  is  a  very  sharp  attack  upon  Churchill's  main 
conclusion,  by  the  defendant's  experts  Dr.  Berges  and  Dr.  Coley.  Dr. 
Berges,  upon  the  assumed  state  of  facts,  was  asked  whether  he  could 
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say  with  reasonable  certainty  whether  such  an  injury  as  the  plaintiff 
received,  or  such  a  shock  as  he  received  fnxn  the  electric  current, 
could  be  the  cwnpetent  producing  cause  of  hernia.  He  answered,  "I 
could  not."  His  next  answer  is,  "I  say  I  cannot  say  that  that  would 
be  the  cause."  When  further  asked  whether  the  burn  and  shock 
would  be  a  sufficient  cause,  he  answered,  "I  don't  think  so."  Then 
follows  the  answer: 

"To  the  best  of  my  bdlef,  X  do  not  Q.  That  1b  yonr  c^inloo,  1b  It?  A. 
That  Is  my  oidnlon ;  yes," 

And  he  finally  gives  the  opinion  that  the  shock  was  not  the  cause 
of  the  hernia.  But  he  testified  that  the  usual  cause  for  hernia  develop- 
ing is  "congenital  weakness  g^erally."  Upon  cross-examination  he 
finally  stated: 

"Q.  Yon  admit,  then,  that  ^ther  a  lane  amoant  ot  elecbrical  cnrrent  that 
▼loImUy  contracts  the  muscles  and  the  tissues  at  the  abdominal  wall,  and  «. 
great  relaxation,  might  produce  hernia?  *  *  *  A.  I  admit  that  it  might." 

But  his  testimony  also  is  that  contraction  could  not  cause  it,  as  that 
would  thicken  the  abdominal  walls,  and  tend  to  give  them  strength, 
rather  than  to  lend  them  weakness.  But  he  was  led  to  the  last  answer 
quoted  by  the  fact  that  after  contraction  there  is  a  relaxation,  which 
might  produce  a  hernia.  It  must  be  considered  that  Dr.  Berges  gives 
the  opinion  that  the  hernia  could  not  result  from  the  cause  asserted, 
and  we  must  rely  upon  probabilities  and  not  possibilities.  And  yet 
his  stetement  of  the  possibility  indicates  Aat  Dr.  Churchill  in  his  an- 
swer was  not  without  the  realms  of  experience,  although  he  may  have 
exceeded  probability  in  his  conclusion. 

Dr.  Coley  answered  the  defendant's  hypothetical  question  shortly 
and  decisively  to  the  effect  that  the  accident  could  not  be  a  competent 
cause  for  the  hernia.  The  vital  element  of  Dr.  Coley's  thought  is  that 
hernia  depends  on  congenital  weakness.  That  confirms  Dr.  Churchill 
that  there  is  an  antecedent  congenital  weakness.  l>r.  Coley's  statement 
is  so  relevant  to  the  question  under  discussicm  that  I  quote  from  his 
testimony : 

"Q.  What  Is  the  cause  of  hernia,  doctor?  A.  Hernia  Is  a  disease  rather 
than  an  accident,  due  to  congenital  Imperfections  in  the  abdominal  wall;  the 
most  Important  one  being  a  preformed  sac  or  arch  in  the  peritoneum  which 
exists  at  birth,  and  at  some  later  time  in  life  received  the  contents  of  the 
bowel,  which  Is  fwced  Into  this  arch,  but  never  by  a  iringle  strain,  but  by 
a  continuation,  nratlple  strains,  due  to  lifting,  or  any  ordinary  Increase  ot 
intra-abdominal  strain  of  dally  life,  such  as  straining  at  the  stool,  coughing, 
or  a  hundred  other  things ;  the  main  point  being  that  It  is  gradual  In  Its  on- 
set, and  practically  never  occurs  as  the  result  of  a  single  strain  or  Increased 
Intra-abdominal  force." 

From  this  it  appears  that  Dr.  Churchill  was  correct  in  his  answer 
to  the  hypothetical  question,  as  the  congenital  weakness  is  always 
present  in  case  of  hernia.  Therefore  such  fact  must  be  taken  into 
account  in  answering  the  hypothetical  question.  In  this  connection  the 
evidence  of  what  happened  to  the  plaintiff  may  be  noted.  Plaintiff's 
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own  statement  is  that  he  became  unconsciotis.   But  Phelan,  aaoOm 
workman,  heard  the  call  and  testified : 
"I  saw  bim  hanging  tbere^  I  oouldnt  do  anjtlitng  for  blm.** 

He  says: 

"He  was  shaking,  like  this  ^dicuUng),  and  I  heard  the  crackUng  noise  In 
the  wire  ot  the  Jnloe  going  In." 

[3]  He  estimates  that  such  condition  ccmtinued  also  two  or  three 
minutes.  Then,  as  he  said,  when  the  current  was  turned  oif,  "the  static 
stopped,  and  Murphy  fell  off  into  a  safety."  The  plaintiff  stated  that 
shortly  after  the  acqdent  he  felt  severe  pains  in  the  lower  part  of  his 
stomach,  that  grew  worse,  and  tiiat  finally  he  noticed  a  swelling  b^ 
low,  which  increased  until  he  went  to  the  hospital  for*  operation  on 
June  9th.  He  was  injured  on  January  25,  1913,  and  worked  for  the 
defendant  full  time,  with  the  exception  of  two  days,  until  March  17th, 
stopping  just  before  the  strike  on  March  21st.  He  says  that  he  felt 
the  pains  in  the  abdomen  about  three  weeks  after  the  accident,  and 
that  the  pain  was  increasing  until  the  time  of  the  operation.  I  con- 
clude that  the  jur^  was  justified  in  finding  that  the  plaintiff's  hernias 
came  from  the  accident,  and  that  the  finding  is  not  against  the  weight 
of  the  evidence. 

[4]  There  is  another  question.  The  defendant  sought,  but  was 
not  permitted,  to  examine  the  doctor  from  the  hospital  as  to  plain- 
tiff's statement  relative  to  the  development  of  the  pain  in  the  abdomen. 
The  defendant  urges  that  the  privilege  had  been  waived,  because  the 
plaintiff  gave  testimony  on  that  subject.  But  the  defendant  com- 
pelled him  to  do  it,  by  recalling  him  to  Hie  witness  stand,  and,  over 
the  objection  of  plaintiff's  attorney,  exacted  the  statement  that  he  had 
told  the  doctor  at  the  hospital  how  long  he  had  had  the  pain  and  when 
it  first  started.  Having  thus  forcibly  opened  the  plaintiff's  mouth, 
he  asserted  a  waiver  of  the  privilege,  and  tried  to  examine  the  doctor. 
By  such  rule  the  privil^e  could  never  remain  inviolate. 

Hie  judgment  and  orders  should  be  affirmed,  with  costs.  All  concor. 
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1,  BQumr  «=s381 — ^Vebdict — Binding  Efehot. 

The  court  is  not  bound  by  the  verdict  of  the  Jury  In  an  equity  case,  Imt 
may  either  adopt  or  disregard  same. 

[Ed.  Note.— For  other  cases,  see  Banlt?,  Cent  Dig.  H  8i;^-SL7;  Dec 

Dig.  <^381.] 

Z  i^PEciFic  Febforhanob  «s»121(^— Existengb  ot  Gohtbaof— SnrnoiBicT 

OF  Evidence, 

Evidence  in  au  action  to  compel  spedflc  i>erfonuance  oi  an  alleged  onl 
contract  binding  defendant  to  bid  In  property  for  plalntitt  at  a  parti- 
tion sale  held  Insuffldent  to  show  that  such  contract  was  made. 

[Ed.  Note. — For  other  cases,  see  Specific  Performance,  Cent  1>U-  H 
891-393;  Dec.  Dig.  «=>121(4).]   
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8.  SFEomc  FBRroRHAnGi  <gn80  Pabot.  Oobtbaos  Airoxino  liAirD— Db- 

rENSB — Fraud. 

The  statute  of  frauds  la  not  available  as  a  means  for  perpetrating 
fraud,  and  tberefore  will  not  prevent  a  court  ct  equity  from  enforcing 
a  parol  agreement  relating  to  an  Interest  in  land,  where  there  Is  proof  cX 
fraud. 

[Ed.  Note. — For  other  cases,  see  Spedtk:  Peifonnance,  Cent  Dig,  H 
114-119;  Dec.  Dig.  «=a8».l 

4.  Specific  Pebpobhancs  «s941— Paboz.  ConTRAcr— Bight  to  Bhiobox — 
Pabtial  ExECUTion. 

Conrts  of  equity  will  enforce  qpedflc  perfinmaniie  of  a  parol  c<mtract 
within  Qie  statute  oi  frauds,  where  the  contract  has  been  partly  carried 
Into  execution. 

[Ed.  Note.— For  oUier  cases,  see  Spedflc  Perfbrmanc^  Gent.  Dig.  U 
120-123;  Dec.  Dig.  «sg»41.] 

6.  S^PKCmC  PiBFOBliANCI  «=S>88— PABOL  CONTSAOT — ^BHTOBOEIIEIIT— DERHSS 

—Statutb  09  Fbauds. 

A  men  refusal  to  perform  a  parol  agreement  void  under  the  statute  of 
frauds  Is  not  fraud,  such  as  will  prevent  setting  up  the  statute  as  a  de- 
fense In  an  action  to  enforce  the  contract. 

[Ed.  Note. — ^For  other  cases,  see  Specific  Performance  Cent  Dig.  S( 
114-U9;  Dec;  Dig.  «b»88;] 

Action  by  Barbara  McDermott  Baum  against  Englebert  Holstein 
and  wife.   Verdict  for  plaintiff  set  aside,  and  complaint  dismissed. 

Crawford  &  Cogan,  of  Albany,  for  plaintiff. 
Dugan  &  Bookstein,  of  Albsmy,  for  defendants. 

RUDD,  J.  This  action,  brought  asking  a  judgment  of  the  court 
requiring  the  defendants  to  perform  an  allied  oral  contract  concern- 
ing certain  real  estate  sold  at  partition  sale,  was  tried  before  Justice 
Cochrane  and  a  jury  at  &e  Columlna  Trial  Term.  The  court  submit- 
ted to  the  jury  this  question: 

"Did  the  defendant  Englebert  Holstein,  agree  with  the  plaintiff  to  Ud  In  the 

property  for  her?" 

The  answer  was  in  the  affirmative.  Upon  motion  of  defendant 
asking  the  court  to  disregard  the  verdict  and  for  a  dismissal  of  Uie 
complaint  upon  the  law  and  the  facts,  the  court  said : 

"I  will  adopt  the  finding  of  the  jury  as  to  the  foct.  If  yon  hare  any  sug- 
gestions to  make  as  to  the  law  I  will  hear  yon  upon  that" 

Before  argument  could  be  had  the  presiding  justice  was  designated 
as  Associate  Justice  in  the  Appellate  IHvision  and  thus  disqualified 
from  hearing  the  case  further.  Upon  the  stipulation  of  the  parties 
the  entire  evidence  is  su1»nitted  to  this  court  for  a  determination 
both  of  the  law  and  the  facts,  with  the  same  force  and  effect  in  every 
respect  as  if  the  case  had  been  tried  before  this  court  in  the  first  in- 
stance. 

[1]  This  court,  therefore,  will,  under  the  stipulation,  pass  upon 
the  question  involved  in  the  motion  to  disregard  the  verdict  of  the 
jury,  endeavoring  to  satisfy  itself  as  to  whether  the  evidence  sustains 
the  verdict,  as  well  as  to  pass  upon  the  questions  of  law  which  may 

^saVae  other  cas«  ■««  nuim  topic  &  KEIT-NUMBBB  In  all  K«r-NumbM«d  DIsmU  A  ladtiM 
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be  involved.  In  so  doing  it  will  not  be  considered  that  tibe  court  fsuls 
to  recognize  the  force  of  Justice  Cochrane's  determination  as  expressed 
on  the  questicMi  of  fact;  but  it  is  hy  the  court  an  assumption  of  a 
responsibility,  given  to  this  court  by  the  stipulation,  sustained  by  the 
oral  request  of  counsel  and  by  the  expression  of  the  counsel  for  the 
plaintiff  in  the  brief  filed  in  which  it  is  said : 

"This  being  an  equitable  action,  the  court  la  not  bound  by  the  finding  of 
the  Jury." 

The  court  is  not  bound.  It  can  adopt  or  it  can  disregard  it.  The 
effort  by  the  court  is  to  carefully  read  and  analyze  die  evidence,  to 
the  end  that  it  may  determine  as  to  what  answer  shcwild  be  made  to 
the  question  submitted,  apart  entirely  from  what  answer  has  been 
made. 

There  is  no  claim  or  suggestion  of,  fraud,  irregularity,  or  invalidity. 
The  plaintiff  contends  for  an  oral  agreement  whereby  defendant  acted, 
not  for  himself,  but  as  agent  for  the  plaintiff,  and,  as  such,  his  buying 
the  real  estate  was  the  act  of  an  agent,  that  it  was  purchased  for  her, 
the  plaintiff,  and  the  sale  having  been  confirmed,  the  referee*s  deed  hav- 
ing been  delivered  to  the  defendant  conveying  the  property  to  him,  that 
it  is  now  mcumbent  upon  him  to  reconvey  the  property  to  the  plain- 
tiff. 

[2]  The  whole  questiwi  as  to  tiie  fact  must  be  determined  from 
the  evidence  as  to  the  alleged  agreement  by  which  or  under  which  it 
is  claimed  defendant  made  the  purchase.  The  principal  parties  testi- 
fied, relatives  of  each  gave  testimony,  but  the  only  disinterested  par- 
ticipant, the  referee  who  conducted  &e  sale,  was  not  called  to  testify 
as  to  what  was  said  by  the  defendsuit  at  the  time  of  die  sale  and  in 
the  presence  ot  the  referee,  which  testimony  mi^t  have  thrown  the 
balance  in  favor  of  one  or  the  other,  and  mus  made  the  solution  of 
the  question  of  fact  more  simple. 

We  are  met  by  contradictory  statements.  We  must  determine 
whether  the  plaintiff  has  sustained  the  burden  which  is  here  on  the 
question  as  to  whether  there  was  an  agreement  between  the  parties 
to  the  effect  that  the  defendant  should  buy  the  property  for  plaintiff. 
The  evidence  is:  That  the  defendants  have  been  called  uncle  and 
aunt  by  the  plaintiff,  but  that  they  are  in  fact  not  related.  They  were 
accustomed  to  see  each  other  about  twice  each  year  previous  to  the 
partition  sale;  that  on  Sunday,  plaintiff  testifies,  at  the  home  of  the 
defendant,  she  talked  with  Englebert  Holstein,  in  the  presence  of  his 
wife;  that  he  said  to  plaintiff,  it  would  be  a  good  thing  for  plaintiff 
to  get  the  property  in  question  on  the  sale  as  her  share;  that  defend- 
ant said: 

"Speak  with  your  lawyer  and  see  if  It  can't  be  fixed.  Instead  d  your  getting 
the  money,  that  you  get  this  piece  of  property." 

That  next  day,  during  the  auctioning  of  the  property  by  the  referee, 
plaintiff  called  defendant  to  the  telephone  and  said,  "Will  you  bid  $200 
for  me?"  and  he  said,  "Yes."  That  evening  they  met  again,  and  plain- 
tiff said,  "Is  the  property  in  my  name?"   Defendant  said: 
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"yes;  •  *  •  In  case  yon  want  to  kU  it»  7on  have  got  to  Bdl  It  to  ma 
for  the  S200  tbat  I  turned  it  over  to  yea." 

Plaintiff  had  known  for  some  time  before  the  sale  that  it  was  to 
take  place,  but  the  first  talk  she  had  with  the  defendant  was  Sunday 
the  day  before  the  sale. 

Witness  Frances  testifies  that  there  were  five  persons  present  at  the 
sale;  that  defendant  came  back  from  using  the  telephone  and  aloud 
stated:  "Go  ahead,  I  am  going  to  buy  the  place  for  Barbara"  (the 
plaintiff)  for  $200;  and  that  when  he  bid  in  the  property  he  said,  "I 
will  bid  tliis  piece  in  for  Barbara."  This  witness  testified  that  when 
defendant  came  from  the  telephone  he  said  "he  was  going  to  take  it 
up  for  $200,"  and  at  that  time  the  highest  bid  was  $150;  that  after 
the  sale  the  defendant  had  said  that  "he  bought  the  house  for  Barbara 
provided  she  paid  him  what  it  cost  him";  that  was  a  month  after  the 
sale. 

Barbara  Frances,  called  for  plaintiff,  contradicted  the  last  witness 
as  to  what  was  said  by  defendant  at  ^e  time  of  making  the  bid  of 
$200.  This  was  the  evidence : 

"Q.  At  the  time  he  bid  «200,  what  did  he  uy?  A.  He  didn't  say  anything." 

Barbara  Frances  also  testified  that  when  defendant  came  from  fte 
telephone  he  only  said  "she  wanted  him  to  bid  it  in  for  her." 

The  attorney,  Mr.  Cogan,  testified  that  he  talked  with  defendant  as 
to  having  some  arrangement  with  plaintiff  about  her  having  this  prop- 
erty, and  that  defendfuit  said : 

"Yes,  bat  she  will  have  to  pay  tor  drawing  the  deed." 

This  is  all  the  evidence  bearing  upmi  the  alleged  agreement  to  pur- 
chase as  offered  by  plaintiff. 

The  defendant  denied  that  he  saw  plaintiff  on  Sunday,  the  day  be- 
fore the  sale.  As  to  the  telephone  talk  had  during  the  sale,  defendant 
says  he  did  not  tell  plaintiff  he  would  bid  in  the  proper^  for  her; 
that  he  did  say  that  perhaps,  after  he  bought  it,  he  might  turn  it  over 
to  plaintiff,  if  she  paid  the  expenses  and  interest  and  uiwyer's  fee ;  that 
he  told  the  referee  that  plaintiff  wanted  him  to  buy  the  property  for 
her. 

Mr.  Rieck,  an  attorney,  testified  that  he  heard  a  conversation  be- 
tween plaintiff  and  defendant  in  which  defendant  said  to  plaintiff,  "I 
told  you  over  the  telephone  I  would  buy  it  myself,"  to  which  plaintiff 
replied,  "I  know  you  told  that,  but  I  thought  you  were  going  to  give 
it  to  me  anyway." 

From  a  recital  of  quite  a  portion  of  the  evidence,  and,  in  fact,  all 
of  which  bears  directly  upon  the  question  as  to  whether  there  was  an 
agreement  between  these  parties  whereby  the  defendant  Holstein 
agreed  to  make  a  bid  at  the  partition  sale  for  the  plaintiff,  it  seems 
to  this  court  clearly,  without  question,  that  the  evidence  does  not  sus- 
tain the  verdict  of  the  jury.  The  plaintiff  has  not  proved  by  a  pre- 
ponderance of  evidence  that  there  was  an  agreement  between  these 
parties  that  the  defendant  was  to  buy  the  property  ior  plaintiff.  It 
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is  most  unsatisfactory  in  its  character — ^it  is  flimsy.  If  the  evidence 
does  not  sustain  the  verdict  it  must  be  by  this  court  disregarded. 

We  are  called  upon  by  the  counsel  for  the  respective  parties  to  pass 
upon  the  whole  case,  the  question  of  fact  and  questions  of  law.  What 
we  have  already  said  indicates  the  conclusion  which  we  are  forced 
to  reach  from  the  evidence.  There  was  not,  as  shown  by  the  proof, 
an  agreement  between  these  parties.  If  an  agreement  could  be  spelled 
out,  then  very  serious  questions  of  law  arise  to  which  reference  might 
now  be  made. 

The  plaintiff's  counsel  states  in  the  brief  submitted  that  the  com- 
plaint is  drawn  in  this  case  based  upon  the  rulings  of  the  court  in 
Ryan  v.  Dox,  34  N.  Y.  307,  90  Am.  Dec.  696.  That  case  is  the  theory 
upon  which  the  plaintiff  endeavors  to  sustain  her  contention.  The 
marked  difference  between  the  Ryan  Case  and  the  one  under  con- 
sideration is  that  here  there  is  no  contention  of  fraud,  no  allegation  of 
^raud,  and  no  proof  that  any  fraud  was  perpetrated  by  the  defendant 
as  against  the  plaintiff.  In  the  Ryan  Case  it  was  held  that  a  fraud- 
ulent use  of  the  statutes  for  the  prevention  of  fraud  will  not  be  per- 
mitted, and  a  court,  of  equity  will  interfere  against  a  party  intending 
to  make  such  statute  an  instrument  of  fraud. 

[3J  No  interest  in  real  property  can  be  created,  except  by  a 
deed  of  conveyance  in  writing  subscribed  by  the  person  creating  it  or 
by  his  lawful  agent  authorized  so  to  do.  The  statute  would  not  pre- 
vent an  equity  court  from  enforcing  a  parol  agreement  relating  to 
an  interest  in  land,  if  there  was  proof  of  fraud,  for  the  court  would 
not  permit  the  provisions  of  law  of  the  statute  against  fraud  to  be  used 
as  a  means  for  perpetrating  fraud. 

[4,  5]  Courts  of  equity  will  also  enforce  a  specific  performance  of 
a  contract  within  the  statute  when  a  parol  agreement  has  been  partly 
carried  into  execution.  Here  we  have  neitiber  fraud  nor  allegation 
of  fraud,  and  we  have  no  part  of  an  alleged  parol  agreement  carried 
into  execution.  Even  assuming  that  there  was  an  agreement  between 
the  parties,  the  defendant  Holstein  at  the  most  merely  refused  to 
perform  the  parol  agreement. 

The  court  has  held,  in  Wheeler  v.  Reynolds,  66  N.  Y.  228,  that  a 
mere  refusal  to  perform  a  parol  agreement,  void  under  the  statute  of 
frauds,  is  in  no  sense  a  fraud  either  in  law  or  equity.  In  Cauda  v. 
Totten,  157  N.  Y.  281,  51  N.  E.  989,  a  purchase  was  made  by  one  in 
his  own  name,  under  an  oral  agreement  with  another  to  purchase  it 
for  and  convey  it  to  the  latter  on  receipt  of  the  amount  paid  therefor, 
and  the  facts  that  the  promisee  has  performed  on  his  part  by  pay- 
ing the  purchaser  the  amount  paid  by  him,  that  such  payment  has  been 
accepted,  and  that  he  has  made  repairs  and  paid  taxes,  insurance,  and 
interest  on  mor^^es  upon  the  premises,  upon  the  faith  of  the  agree- 
ment, entitle  the  promisee,  in  equity,  to  a  specific  performance  of  the 
contract  to  convey. 

No  such  situation  is  devel<^d  here.  The  evidence,  as  above  stated, 
does  not  show  an  agreement.  Assuming  that  it  did,  it  was  nothing  but 
a  naked  agreement,  no  consideration  passed,  no  memorandum  was 
made,  it  was  not  performed  in  part,  nothing  happened  whereby  the 
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plaintiff  was  misled,  she  had  known  of  the  time  that  the  sale  was  to 
take  place  for  many  days,  she  did  not  stay  away  because  of  any  under- 
standing had  with  the  defendant  Holstein,  and  there  is  no  proof  that 
other  intending  bidders  refrained  from  bidding  because  the  defendant 
Holstein  was  Udding  for  the  plaintiff. 

Plaintiff  has  not  sustained  her  cause  of  action;  she  has  failed  on 
the  facts  and  on  the  law.  An  order  may  be  entered  setting  aside  the 
verdict,  and  a  judgment  may  be  made  dismissing  the  oxnplaint 

Jud^ent  accordingly. 


(Supreme  Gonrt,  .^veUate  DItIbIoii,  First  Department  Ifardi  17,  1916.) 

X^UDBiJiNT  Conveyances  ®=>305— ApponrmxHT  or  BaoaiTMi  Pboobemnw. 
— SAI.B  OF  Stock  in  Bulk. 

Personal  Property  Law  (Gonwd.  Laws,  c  41)  |  44,  mbd.  8,  as  amended 
Laws  1914.  c  507,  providing  that  any  purchaser  at  a  stock  of  goods 
who  shall  not  conform  to  the  provlGdons  of  that  section  relating  to  sales 
at  stock  In  bnlk,  shall,  upon  the  application  of  any  creditors  of  the  seller, 
become  a  receiver  and  be  held  accountable  as  such  to  such  creditors  fOr 
the  property  coming  Into  his  possession,  was  Intended  to  make  the  pur- 
chaser a  trustee  fOr  the  benefit  of  the  creditor,  but  not  to  make  him  li> 
all  cases  a  receiver,  and  he  can  only  be  appointed  as  such  receiver  by  an 
ordinary  suit  by  a  creditor  In  behalf  of  himself  and  others  to  have  their 
claims  adjudicated  and  the  receiver  appointed. 

[Ed.  Note.— For  other  cases,  see  Fraudulent  Conveyances,  C^t.  Dig.  H. 
917-018 ;  Dec;  Dig.  «=980SJ 

Appeal  from  Special  Term,  New  York  County. 

Application  by  Charles  Perman  for  an  order  appointing  the  Beaber 
Tailoring  Company  the  receiver  of  its  property  .for  the  benefit  of  the 
creditors  of  Philip  Friedman.  Order  granted,  and  the  Beaber  Tailor- 
ing Company  appeals.  Reversed,  and  receivership  vacated. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT. 
SMITH,  and  PAGE,  JJ. 

Isidor  Cohn,  o^  New  York  City,  for  appellant. 

Benjamin  F.  Schwartz,  of  New  York  City,  for  respondent 

LAUGHLIN,  J.  The  order  was  granted  <m  the  return  of  an  order 
to  show  cause  obtained  by  Charles  Perman  on  an  affidavit  showing 
that  he  was  a  creditor  of  one  Philip  Friedman,  a  merchant  tailor  who 
incorporated  the  appellant  and  transferred  his  business  to  it  in  bulk 
without  complying  with  the  provisions  of  section  44  of  the  Personal 
Property  Law,  as  amended  by  chapter  507  of  the  Laws  of  1914;  and 
it  directs  the  receiver  to  take  possession  of  the  business  of  the  appel- 
lant, and  to  continue  it  for  10  days,  and  to  liquidate  the  assets,  and' 
requires  the  appellant  to  account  to  the  receiver  for  the  property  and 
business  so  transferred.  The  claims  of  the  creditors  have  not  been- 
adjudicated,  and  no  action  has  been  brought  by  any  of  them.  The 
order  was  granted  on  notice  to  the  appellant  and  to  the  alleged  debtor. 
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Subdivision  1  of  section  44  of  the  Personal  Property  Law,  as  so 
amended,  prescribes  the  conditions  to  be  observed  in  selling  a  stoc^  of 
merchandise  in  bulk.  Subdivision  2  thereof  contains  de&iiticms  and 
exceptions ;  and  subdivision  3  provides,  so  far  as  material  to  the  ques- 
tion presented  by  the  appeal,  that: 

"Any  purchaser,  transferee  or  assignee  who  shall  not  conform  to  the  pro- 
visions of  this  section  shall  upon  application  of  any  of  the  creditors  of  the 
seller,  transferor  or  assignor  become  a  recover  and  he  held  accountable 
to  sncb  creditors  for  all  the  goods,  ware%  merchandise,  and  flxtnres  that 
hare  CMue  Into  bis  possession.  •   •   •  » 

But  it  is  further  provided  therein  that,  if  the  provisions  of  the  stat- 
ute have  been  complied  with,  then  the  purchaser,  transferee,  or  as- 
signee shall  not  be  so  accountable.  It  may  be  competent  for  the  Leg- 
islature to  provide  a  summary  remedy  for  creditors  in  such  cases  by 
moti(»i,  and  to  have  their  claims  adjudicated  in  the  proceeding,  and 
the  property  appropriated  for  the  payment  thereof;  but  that  would 
be  a  wide  departure  from  the  administration  of  justice  as  it  has  here- 
tofore existed,  and  we  find  no  provision  in  the  statute  indicating  such 
an  intent  on  the  part  of  the  Legislature,  for  the  statute  contains  no 
provision  regulating  the  procedure.  When  the  statute  is  called  into 
operation,  what  it  contemplates  is  that  the  purchaser,  transferee,  or 
assignee  shall  be  deemed  to  hold  the  property  as  trustee  for  the  bene- 
fit of  the  creditors,  but  not  that  he  shall  in  every  case  and  under  any 
and  all  circumstances  be  deemed  or  be  appointed  receiver.  The  court 
may  permit  him  to  hold  the  properly  and  account  therefor  as  receiver, 
and  ^ould  do  so  if  that  may  be  done  with  safety  to  the  rights  of  the 
creditors;  but,  if  their  interests  require  it,  the  court  may  appoint 
another  receiver,  and  require  the  purchaser,  assignee,  or  transferee  to 
account  to  such  receiver  for  the  property. 

We  are  of  opinion  that  the  remedy  of  the  creditor  is  to  bring  an  ac- 
tion against  the  debtor  and  the  purchaser,  transferee,  or  assignee,  in 
behalf  of  himself  and  all  other  creditors,  in  which  his  and  their  claims 
may  be  adjudicated,  and  in  such  action  to  make  the  application  to  the 
cotirt  to  have  the  purchaser,  transfers,  or  assignee  designated  a  re- 
ceiver, and  to  require  him  to  account  as  such.  Hiis  court  held,  in 
Touris  v,  Karantzalis,  170  App.  Div.  42,  156  N.  Y.  Supp.  526,  that  the 
remedy  given  by  the  statute  was  intended  for  the  benefit  of  general 
creditors,  as  well  as  judgment  creditors;  but  that  was  a  suit  in  equity 
for  the  benefit  of  aU  creditors,  which  is,  we  think,  the  appropriate 
remedy. 

It  follows  that  the  order  should  be  reversed,  and  the  receivership 
vacated,  with  $10  costs  and  disbursements,  and  motion  denied,  with 
$10  costs.  AU  concur. 
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GATIN  r.  BOABD  OF  SUF'RS  OF  RE1NSSBLAS&  OOUNTT  et  aL 
(Sapreme  Conrt,  Trial  Venn,  Bemttelaer  County.  Januai7i  191&) 

1.  GOUNTZEB  «=»204(1) — ILUQAX.  OHABGB— AlTOIT. 

Auy  attempt  made  by  a  board  of  snperriaorf  to  audit  or  allow  an  111^ 
gal  charge  against  tbe  ootmty  la  void. 

[Ed.  Not&— For  other  caaes,  see  Conntlea.  Cmt  Dig.  H  312,  318-321 ; 
Dec.  pig.  ^204(1).] 

2.  COUNTIXS  «=»133~FBOCEBDINOS  to  ItBKOVfi  OmcEBr-GoSTS  AND  ExpBNras 

— OHABOKS  A0AIN8T  GOUNTT. 

•  Under  the  express  provisions  of  County  Law  (Conaol.  Laws,  a  U; 
Laws  1909,  c.  16)  {  240,  ^subd.  16,  rea8<mable  costs  and  expenses  In- 
curred by  a  sherllT  In  successfally  defending  charges  In  a  proceeding 
brought  for  his  removal  are  legal  county  charges,  which  the  board  of 
supervisors  may  properly  audit  and  allow. 

lEd.  Note.— For  other  cases,  see  Counties^  Gent.  Dig.  |f  200,  201 ;  Dec 
Dig.  «3»m.] 

Action  by  James  F.  Gavin,  a  taxpayer  of  the  county  of  Rensselaer, 
against  the  Board  of  Supervisors  of  Rensselaer  County  and  others. 
Complaint  dismissed. 

Thomas  F.  Galvin,  of  Troy,  Egburt  E.  Woodbuiy,  Atty.  Gen.,  and 
Edward  A.  GifFord,  Deputy  Atty.  Gen.,  for  plaintiff. 
Frank  £.  McDuffee,  of  Troy,  for  defendants. 

CHESTER,  J.  This  is  a  taxpayer's  action,  in  which  it  is  sought  to 
have  it  declared  that  the  act  of  tht  board  of  supervisors  of  Rensselaer 
county  in  auditing  and  allowing  the  claim  of  Henry  W.  Snell  against 
such  county  for  moneys  expended  by  him  in  the  defense  of  charges 
made  to  the  Governor  against  him  as  sheriff  of  such  county  in  a  pro- 
ceeding for  his  removal  from  such  office  was  illegal  and  void.  The 
purpose  of  the  action  is  to  recover  the  moneys  which  it  is  claimed 
were  illegally  paid  to  him  by  the  county  treasurer ,  pursuant  to  such 
audit. 

In  November,  1914,  the  defendant  Snell  presented  to  the  board  of 
supervisors  of  that  county  a  bill  for  moneys  expended  by  him  in  mak- 
ing his  successful  defense  in  such  proceeding,  being  for  the  services, 
costs,  and  disbursements,  for  his  attorneys,  and  for  an  engineer  for 
his  services  in  making  surreys  and  attending  before  the  commissioner 
to  whom  the  proceeding  was  referred  and  testifying  as  a  witness, 
amounting  all  told  to  ^,546.91.  The  board  of  sup^visors  audited 
such  claim  at  the  full  amount  and  ordered  it  paid.  Thereafter  the 
treasurer  of  the  county  delivered  his  warrant  to  said  Snell  for  the 
amount  of  such  claim  and  it  was  paid. 

The  County  Law  (Laws  1909,  c.  16)  provides  in  subdivisicm  16 
of  section  240  that: 

"The  reasonable  costs  and  expenses  in  proceedings  before  the  Governor  fbr 
the  removal  of  any  county  officer  upon  chaises  preferred  against  him.  In- 
cluding the  taUng  and  prlntlD^  of  the  testimony  therein"  are  county  charges. 

It  was  stipulated  on  the  trial  that  this  provision  of  the  County  Law 
is  not  in  violation  of  the  Constitution  of  the  state,  so  that  the  ques- 
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tion  of  the  constitutionality  of  the  law  is  removed  from  consideration 
upon  this  trial.  Nor  is  the  question  of  the  reasonableness  of  the 
amount  of  the  bill  for  costs  and  expenses  in  the  proceeding  before  the 
Governor  for  his  removal  before  the  court  for  its  consideratiwi,  for 
that  question  was  one  purely  for  the  board  of  supervisors  to  deter- 
mine when  it  made  its  audit.  People  ex  rd.  Benedict  v.  Supervisors 
of  Oneida  Co.,  24  Hun,  413.  Hie  only  question,  therefore,  left  to  be 
determined  is  as  to  the  legality  of  the  claim. 

[1]  No  one  will  questicm  the  soundness  of  the  proposition,  ui^ed 
by  the  plaintiff,  that  a  board  of  supervisors  has  no  power  to  audit  or 
allow  an  illegal  charge  against  the  county  and  any  attempt  to  olake 
such  an  audit  is  void.  The  aulborities  are  numerous  to  that  effect  and 
need  not  be  referred  to. 

[2]  It  has  been  held  in  this  department,  as  well  as  in  the  Fourth 
department,  that  the  reas<»iable  costs  and  expenses  of  prosecuting  a 
public  officer  before  Ihe  Governor  in  an  effort  for  his  removal  from 
office  are,  under  the  provisions  of  law  referred  to,  l^al  county  chaises 
and  that  a  board  of  supervisors  may  properly  audit  and  allow  their 
payment.  People  ex  rel.  Smart  v.  Board  of  Supervisors,  66  App.  Div. 
66,  72  N.  Y.  Supp.  568 ;  People  ex  rel.  Nash  v.  Board  of  Supervisors, 
164  App.  Div.  89,  149  N.  Y.  Supp.  572. 

The  case  here  submitted  for  determination  presents  the  question  as 
to  whether  the  reasonable  costs  and  expenses  for  defending  sudi  chais- 
es are  legal.  The  provision  of  law  referred  to  is  a  substantial  re-enact- 
ment of  a  portion  of  chapter  323  of  the  Laws  of  1874,  page  388.  The 
history  of  the  last-mentioned  law  is  set  forth  in  the  opinion  of  Jus- 
tice Barnard  in  the  case  of  People  ex  rel.  Benner  v.  Supervisors  of 
Queens  County,  39  Hun,  442.  It  there  appears  that  there  had  been 
an  unsuccessful  charge  of  malfeasance  i^;ainst  the  sheriff  of  Clinton 
county.  Hie  district  attorney  had  employed  counsel  to  prosecutet 
The  matter  was  referred  by  the  Govemcn-,  proof  was  taken,  and  the 
sheriff  successfully  defended  himself.  Chapter  323  of  the  Laws  of 
1874,  which  was  the  annual  supply  bill  of  that  year,  shows  that  an 
allowance  was  made  by  the  Legislature,  not  only  to  the  prosecuting 
attorney  and  to  the  referee,  but  also  that  the  state  made  an  appro- 
priation to  the  sheriff  of  Clinton  county  to  pay  for  the  disbursements 
incurred  by  him  in  successfully  defending  against  tiie  charges  preferred 
against  him  to  the  Governor,  and  then  in  ttit  next  paragraph  the  law 
provided  (page  3S&)  that : 

"Hereafter  In  all  proceedings  before  ttie  Governor  for  tbo  removal  of  any 
county  officer  upon  dui^es  preferred  against  him,  all  tlie  costs  and  expenses 
thereof,  Including  thpse  of  taking  and  XHcliitlnc  the  testJmony  thereiii,  shall  be 
a  oonnly  eharge  vfftm  such  county." 

As  stated  by  Judge  Barnard  in  Pec^le  ex  rel.  Benner  v.  Supervisors 

of  Queens  County,  supra,  with  respect  to  this  law: 

"The  Intent  *  *  *  Is  manifest  from  the  ai^roprlaUon  which  Immediate- 
ly precedes  It." 

The  only  substantial  change  in  the  re-enacted  law  from  the  law  of 
1874  is  that,  instead  of  providing  for  "all  the  costs  and  expenses"^ 
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of  the  proceeding,  the  new  law  provides  for  the  "reasonable  costs  and 
expenses."  I  think  it  clear,  therefore,  that  the  Legislature  intended 
by  the  language  employed  in  subdivision  16  to  provide  for  the  reason- 
able costs  and  expenses  in  defending  as  well  as  in  prosecuting  the 
charges.  The  defense  is  a  part  of  the  proceeding,  as  well  as  the  prose- 
cuti(m,  and  the  law  provides  that  the  reasonable  costs  and  expenses 
in  proceedings  before  the  Governor  for  removal  of  county  oBictrs  shall 
be  county  charges.  It  does  not  say  in  proceedings  for  prosecuting  be- 
fore the  Governor,  nor  does  it  say  in  proceedii^s  for  defending  be- 
fore the  Governor,  but  it  says  in  "proceedings  before  the  Governor," 
which  is  broad  enough  language  to  cover  the  costs  and  expenses  of 
both  sides.  If  the  L^slature  had  intended  to  limit  its  meaning,  as 
claimed  by  the  plaintiff  on  this  trial,  it  would  have  been  easy  to  have 
said  the  reasonable  costs  and  expenses  of  die  prosecuHon  in  proceed- 
ings before  the  Governor.  The  sectitm  cannot  have  the  limited  mean- 
ing contended  for  by  the  plaintiff,  except  by  the  insertion  of  those 
words  in  the  law,  and  the  court  is  not  called  upon,  and  it  would  be 
an  act  of  judicial  impropriety  to  assimie,  to  amend  the  act  by  inserting 
such  words  therein,  in  order  to  make  the  audit  by  the  board  of  sup^- 
visors  in  this  action  an  illegal  audit. 

I  think,  therefore,  the  board  of  supervisors  were  clearly  within  the 
law  when  they  allowed  and  audited  the  claim  for  costs  and  expenses 
incurred  by  the  defendant  Snell  in  the  proceeding  before  fhe  Governor 
ior  his  removal  from  the  office  of  sheriff. 

The  plaintiff  cites  Matter  of  Chapman  v.  City  of  New  Ywk,  168 
N.  Y.  80,  61  N.  E.  108,  56  L.  R.  A.  846,  85  Am.  St.  Rep.  661,  in  sup- 
port of  his  contention,  but  that  case  has  reference  only  to  the  consti- 
tuticmality  of  a  somewhat  analogous  statute  (Laws  1899,  c.  700),  and 
it  has  no  implication  here  because  of  the  stipulation  referred  to  that 
subdivision  16  of  section  240  of  the  County  Law,  under  which  the 
audit  in  question  was  made,  is  a  c<Histitutional  enactment 

The  complaint  is  therefore  dismissed,  with  one  bill  of  costs  to  the 
defendants.  Judgment  accordingly. 


(Supreme  Court,  Appellate  Term,  First  Department   March  22,  1916.) 

IjkKDI.OBD  AND  TENANT  «=>187{1) — TJtABB — ^S^mt — ^WAIVEE. 

A  tenant,  who  rented  a  bouse  at  a  summer  resort  for  (me  year  from 
July  1st,  by  lease  providing  tbat  be  was  to  tabe  the  premises  as  he  found 
them  and  not  call  on  the  lessor  for  any  repairs,  and  that  $100  was  to  be 
deducted  from  the  last  payment  of  rent,  to  be  ai^iUed  to  alterations, 
pairs,  etc.,  and  took  possession  and  paid  the  first  quarterly  Installment 
oC  rent  September  1st,  after  having  made  an  tnspecttm  of  tlie  beating 
plant,  and  on  September  25th  wrote,  Inqolring  about  an  option  tor  a  year's 
ttxtendon  of  the  lease,  could  not  Kttee  occo^lDg  the  honse  four  months, 
constitiitliv  the  best  part  of  the  aeaaon,  escape  payment  <tf  the  sectnid 
InBtaiUment  of  rent  on  the  ground  of  misrepresentations  by  Qie  lessor  as 
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to  the  conditloD  ot  the  beating  plant ;  any  sa<^  misrepresentations  being 
walred  by  the  conduct  and  delay  ot  the  tenant 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  H 
770,  771,  774,  775;  Dec.  Dig.  ^187a).) 

Appeal  from  Municipal  Cotut,  Borough  of  Manhattan,  Fifth  Dis- 
trict 

Action  by  William  E.  D.  Stokes  against  Jose  R.  Avila.  From  a 
judgment  for  defendant,  pljuntiff  appeals.  Reversed,  and  judgment 
directed  for  plaintiff. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Hastings  &  Gleason,  of  New  York  City  (Edward  L.  Dennis,  of  New 
York  City,  of  counsel),  for  appellant. 

Pressinger  &  Newcombe,  of  New  York  City  (Henri  Schwob,  of 
New  York  City,  of  counsel},  for  respondent 

WEEKS,  J.  The  defendant  rented  from  plaintiff  his  summer  home 
at  Long  Branch,  N.  J.,  known  as  "The  Nunnery,"  together  with  the 
furniture  and  furnishings  contained  therein,  for  the  term  of  one  year 
from  July  1,  1915,  at  a  yearly  rental  of  $2,000,  payaUe  in  installments 
of  $500  each  on  the  1st  days  of  September,  November,  January,  and 
April,  under  a  written  lease  whereby  the  tenant  covenanted  to  "keq> 
the  plumlnng  work,  pipes,  glass,  and  the  premises  generally  in  repair.  * 
The  lease  also  contained  the  following  clauses : 

"It  la  further  understood  and  agreed  that  the  party  of  the  second  i»rt  Is 
to  take  the  premises  In  Its  present  condition,  and  will  not  call  upon  the  party 
of  the  first  part  for  any  repairs,  either  to  the  premises  or  furniture  or  fur- 
nishings contained  therein.  It  is  further  understood  and  agreed  that  the  party 
of  the  first  part  wlU  allow  the  party  of  the  second  part  the  sum  of  flOO,  to 
be  deducted  fran  the  last  payment  of  rent  due  ApiU  1.  1916,  said  sum  to  be 
arolled  to  aDy  alterations,  repairs,  additions  to  the  pionlses,  furniture  and 
fornUhliUEs  contained  tbereln." 

The  defendant  went  into  possession  and  paid  the  installment  of  rent 
due  September  1,  1915,  but  resists  the  payment  of  the  installment  due 
November  1,  1915,  for  which  this  action  is  brought,  upon  the  ground 
that  he  was  induced  to  sign  the  lease,  relying  on  certain  representations 
made  by  the  landlord  "tfiat  the  house  on  said  premises  was  properly 
constructed  and  in  thorough  repair,  and  that  the  furnace  and  heating 
apparatus  was  in  good  condition,  and  that  same  would  heat  said  house 
thoroughly  and  ccnnfortably,"  which  representations  were  false  and 
untrue,  and — 

"that  said  premises  were  unfit  for  the  purpose  of  a  residence,  In  that  the  fur- 
nace and  heating  apparatus  were  defectl%*e  and  useless ;  that  said  defects 
were  latent,  and  were  unknown  and  were  undlscoverable  by  the  deftmdant 
nt  the  time  said  lease  was  signed  by  defendant;  that  by  reason  of  said  de- 
fects of  said  furnace  and  heating  apparatus  It  was  impos^ble  to  heat  said 
house,  and  the  same  became  uninhabitable  and  dangerous  to  the  health  and 
well-bielng  of  defendant  and  his  family ;  that  plaintiff  after  notice  did  nothing 
to  correct  the  condltloa  of  said  house,  and  defendant  was  obliged  to  and  did 
quit  and  leave  said  houae,  and  did  surrender  same  to  plaintiff." 
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Before  signing  tfie  lease  the  defendant  and  his  wife  visited  the 
premises  twice.  Hiey  went  into  possession  on  July  7,  1915,  and  re- 
mained in  the  premises  until  the  end  of  October.  No  evidence  was 
given  of  the  condition  of  the  furnaces  prior  to  defendant's  removing 
from  the  house,  except  that  they  were  "not  in  good  condition,"  and 
"when  they  noticed  that  they  were  out  of  order  ttiey  tried  to  see  how 
much  it  would  cost'* ;  but  a  witness  who  had  visited  the  premises  on 
December  13,  1915,  the  day  before  the  trial,  was  permitted  to  testify 
that  the  furnaces  were  nis^,  that  three  of  ttie  five  furnaces  did  not 
have  the  flues  or  sm(^estacks  connected,  and  that  there  were  only 
two  floor  registers,  both  of  which  were  connected  with  the  furnace. 
It  appeared,  however,  that  there  were  fireplaces  in  each  room  and 
registers  near  the  ceiling,  which  he  could  not  state  were  not  connected 
or  could  not  have  been  connected  with  the  furnaces. 

The  defendant  testified  that  he  first  noticed  that  the  furnaces  were 
not  in  ^ood  cmdition  at  the  end  of  August,  when  he  made  an  inspec- 
tion with  a  view  to  getting  an  extension  for  another  year,  and  on 
September  25,  1915,  he  wrote  {daintiff  as  fdlows: 

"Under  onr  agreement  I  took  tbe  premises  'in  its  present  condltloii,'  giving 
np  tlie  right  to  call  npon  yim  for  any  repairs,  and  yon  allowed  me  to  Inrest 
$100  from  the  last  rental  payment  In  making  'any  atteratkms,  r^talrs,  addi- 
tions to  tbe  premises,  fomltnre  and  fnmlaUngs  contained  tberdn.'  •  *  « 
I  am  not  obliged  to  make  In  your  property  all  the  repairs  it  wants,  or  to  put 
•everything  In  order,'  as  It  would  cost  much  over  |100  only  to  repair  the  de- 
stroyed furnaces  for  beating  !t.  According  to  the  clear  terms  of  our  contract. 
,  ae  above  stated,  I  took  'the  premises  In  Its  present  condition.'  *  *  *  I  am 
'  about  to  start  in  these  premises  a  small  poultry  farm,  *  *  *  to  which  I 
consider  myself  entitled  by  our  contract,  for  only  the  establishment  of  an 
extrahazardous  business  requires  the  written  consent  of  the  landlord ;  but  I 
wish  to  avoid  any  further  trouble,  and  prefer  to  tell  yon  about  It,  hoping  you 
would  not  have  any  objection  to  make.  Kindly  let  me  know  If  to  grant  me 
an  option  for  one  year  exteoalMi  oi  tbe  lease  would  meet  or  not  any  incon- 
venience on  your  side." 

The  claim  of  a  constructive  eviction  seems  to  have  been  abandoned, 
probably  because  no  wrongful  act  of  the  landlord  could  be  shown  to 
have  occurred  after  the  beginning  of  the  term  (Cox  v.  Cryder,  168  App. 
Div.  624,  154  N.  Y.  Supp.  454),  and  the  tenant  had  failed  to  move 
promptly  (Butler  v.  Carillo,  88  N.  Y.  Supp.  941 ;  Seaboard  Realty 
Co.  v.  Fuller,  33  Misc.  Rep.  109,  67  N.  Y.  Supp.  146;  Fox  v.  Mur- 
dock,  58  Misc.  Rep.  207,  210,  109  N.  Y,  Supp.  108) ;  but  evidence  was 
given  to  support  the  allegation  of  false  representations  as  to  the  con- 
dition of  the  heating  plant,  which,  however,  was  denied  by  the  land- 
lord, and  the  case  was  decided  by  the  learned  justice  in  the  court  below 
solely  upon  the  basis  of  false  representations  and  upon  the  authority 
of  Ash  V.  Meeks,  134  App.  Div.  154,  U8  N.  Y.  Supp.  821,  which  is 
clearly  distinguishable  from  the  present  case. 

In  Ash  V.  Meeks,  supra,  certain  of  the  defects,  such  as  the  over- 
flowing cesspool  and  the  leaking  roof,  could  not  be  discovered  upon 
inspection,  but  would  onl^  become  apparent  when  the  pronises  were 
used,  and  as  to  the  heatu^  system  the  tenant  was  not  only  assured 
that  certain  repairs  were  necessary  and  would  be  made,  bat  it  was 
falsely  represented  before  the  lease  was  signed  that  the  repairs  had 
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actually  been  made.  The  landlord  after  notice  refused  to  make  the 
repairs,  and  the  tenant  having  c<mtracted  illness  due  to  the  existing 
conditions,  moved  on  ih&  advice  of  her  physician,  havrng  occupied  the 
premises  only  23  days. 

This  prompt  disaffirmance  of  the  lease  was  very  different  from  the 
conduct  of  the  defendant  herein.  In  this  case  there  was  no  prwnise 
to  repair,  but,  on  the  contrary,  the  tenant  agreed  to  "take  the  premises 
in  its  present  condition  and  not  call  upon  the  landlord  for  any  repairs," 
and  was  made  an  allowance  for  "alterations,  repairs,  and  additions." 
The  tenant  had  made  two  inspections  of  the  premises,  and  the  non* 
existence  of  floor  radiators  and  the  absence  of  connecting  pipes  f r(»n 
the  furnaces  were  not  latent  defects,  but  were  easily  discoverable,  and 
were  actually  discovered  by  the  tenant  in  August,  and  an  estimate  ob- 
tained for  tfie  necessary  repairs,  after  which  he  paid  the  rent  due 
September  ist,  and  on  September  25th  applied  for  an  option  for  a 
renewal  of  the  lease,  makir^  no  claim  of  false  representations,  and 
no  suggestion  of  disaffirmance  or  dissatisfaction,  and  remained  another 
month,  and  until  just  before  the  next  rent  day,  before  vacating  the 
premises. 

There  is  no  evidence  that  the  landlord  was  ever  asked  to  remedy  the 
alleged  defects,  or  that  any  notice  was  ever  given  that  the  tenant  would 
move  unless  the  defects  were  remedied,  or  that  the  landlord  was 

charged  with  making  any  false  representations  until  after  suit  was 
brought.  The  leased  premises  are  located  at  a  fashionable  summer 
resort,  and  defendant  occupied  the  same  nearly  four  months  and  until 
the  end  of  the  summer  season,  having  paid  for  <Hie-third  of  the  year, 
the  most  desirable  and  valuable  part,  a  stmi  equal  only  to  one-quarter 
of  the  annual  rent  reserved. 

I  am  unable  to  agree  with  the  learned  justice  below  that  "the  equi- 
ties of  this  case  are  with  the  defendant,"  because  it  seems  to  me  tiiat 
the  suggestion  of  the  defendant  that  he  was  entitled  to  turn  a  hand- 
some summer  residence  into  a  poultry  farm  without  the  written  con- 
sent of  his  landlord,  because  that  was  not  an  extrahazardous  business, 
was  only  a  preliminary  step  intended  to  assist  him  in  securing  the  use 
and  occupation  of  a  home  for  the  summer  season  without  the  payment 
of  any  rent  beyond  the  $500  already  paid.  Whatever  may  be  the  eq- 
uities as  between  the  parties,  their  rights  must  be  determined  accord- 
ing to  well-established  legal  principles,  and  defendant's  failure  to  zci 
promptly  upon  his  discovery  of  the  alleged  fraud  is  fatal  to  the  de- 
fense which  he  has  interposed. 

In  a  similar  case,  where  it  was  claimed  that  the  landlord  had  made 
false  representations  as  to  the  condition  and  heating  qualities  of  a 
furnace,  Haight,  J.,  said  in  Pryor  v.  Foster,  130  N.  Y.  171.  175,  29 
N.  E.  123: 

"The  rule  Is  that,  where  a  fraud  Is  perpetrated  In  procnrliv  tlie  execution 

of  a  contract,  the  party  defrauded  has  an  election  of  remedies.  He  may,  afto: 
knowledge  of  the  fraud,  rescind  the  contract  and  recover  back  that  wbldi  he 
has  parted  with,  or  be  may  continue  to  perform  on  his  part  and  maintain  an 
action  for  such  damages  as  he  has  sustained  by  reason  of  the  fraud.  Allaire 
T.  Whitney,  1  IllU.  484;  Id.,  4  Denlo,  664,  affirmed  1  N.  Y.  306;  MiUer  v. 
Barber,  60  N.  X.  66&  If  he  rescind,  he  must  do  so  immediately  upon  the 
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discovery  of  the  frand ;  and  If  he  continue  the  use  and  occapatton  of  the  prop- 
erty received  under  the  contract,  he  will  be  deemed  to  have  elected  to  affirm 
It  Strong  T.  Strong,  102  N.  Y.  69,  6  N.  E.  799;  Schifter  t.  Dietz,  83  N.  Y. 
300." 

Applying  this  rule  to  the  case  under  consideration,  it  is  manifest 
that  by  continuing  in  possession  after  the  discovery  of  the  falsity  of 
the  alleged  representations  the  tenant  accepted  the  benefit  of  the  con- 
tract and  thereby  elected  to  affirm  the  lease,  and,  no  counterclaim  be- 
ing pleaded,  the  landlord  was  entitled  to  recover. 

Having  re^hed  that  conclusitm,  it  is  unnecessary  to  consider  the 
exceptions  taken  by  appellant  to  the  admission  or  exclusion  of  evi- 
dence, and,  as  none  of  the  exceptions  taken  by  respondent  in  any  way 
affect  this  aspect  of  the  case,  tJie  judgment  appealed  from  should  be 
reversed,  with  $30  costs,  and  judgment  directed  in  favor  of  plaintiff 
for  $500,  with  interest  from  November  1,  1915,  and  proper  costs  in  the 
court  below. 


DELEHANTY,  J.,  concurs.  LEHMAN,  J.,  concurs  in  the  result 


(Supreme  Court,  Appellate  Division,  First  Department  March  10,  1916.) 

1.  GOBFOBATIONB  ®=»210— RBCBIVBBS — ^ACTIONS  AOAinST  BECEXVEB — JOINDEB 

AB  DKranDANT  Ts  PmmrKQ  Smr. 

Where  a  receiver  was  appointed  to  take  posaeaalfNi  of  the  property  of 
a  railroad  corporation,  against  whose  directors  an  action  brought  by  the 
stockholders  was  pending  to  recover  on  behalf  ot  the  corporation  assets 
alleged  to  have  been  lost  through  the  misfeasance  or  malfeasance  of  the 
directors,  an  ancillary  receiver  appointed  to  collect  the  choses  In  action. 
Is  a  proper  and  necessary  party  defendant  to  the  stockholders'  suit,  and  a 
motion  by  the  plaintiff,  made  with  consent  of  the  court  appointing  such 
ancillary  receiver,  to  have  him  joined  as  defendant,  should  be  granted. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  ||  808-313; 
Dec.  Dig.  ^210.] 

2.  ABATEMENf  AND  BSVXVAL  «=>6 — OiHEB  ACTION  PENDIKO — ^ABATEICENT  OF 

PaiOB  Action. 

Where  a  stockholder's  action  against  the  directors  of  a  corporation  Is 
pending  at  the  time  a  receiver  for  the  corporation  was  appointed,  the  in- 
stitution of  a  suit  by  the  receiver  for  the  same  relief  as  was  demanded 
In  the  stockholder's  action  does  not  abate  the  further  prosecution  of  the 
prior  action. 

[Ed.  Note. — For  other  cases,  see  Abatement  and  Bevlval,  Cent.  Dig.  SS 
82-34 ;  Dec.  Dig.  «=>6.1 

8.  DiscoTBBT  «=»58 — Ohdbs  fob  Exauinatior  ov  Pabties — BEqmsiTES. 

In  a  stockholder's  actUm  against  the  directors  to  recover  misappropriat- 
ed funds,  an  order  for  examination  of  the  defendants  before  trial,  whldi 
specifies  no  object  for  such  examination,  is  too  broad,  and  should  be 
limited  to  matters  of  fact  which  plaintiffs  must  establish  to  maintain 
their  cause  of  action,  or  from  which  the  facts  sought  to  be  proven  may 
be  inferred. 

[Ed.  Note.-~For  other  cases,  see  Discovery,  Gent.  Die.  I  72;  Dec.  Dig. 

Scott,  J.,  dissenting. 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  Theresa  Seagrist  and  others  against  Daniel  O.  Reid  and 
others,  impleaded  with  William  H.  Moore.  From  orders  denying 
plaintiffs'  motion  to  bring  in  Jacob  M.  Dickinson,  as  ancillary  receiver 
of  the  Chicago,  Rock  Island  &  Pacific  Railway  Company,  as  a  party 
defendant,  directing  the  plaintiffs  to  reply  to  new  matter  contained 
in  the  supplemental  answers  of  the  defendants,,  and  granting  defend- 
ants' motion  to  vacate  an  order  for  the  examination  of  the  defendants 
before  trial,  the  plaintiffs  appeal.  Orders  reversed. 

Argued  before  CLARKE,  P.  T.,  and  SCOTT.  DOWLING.  SMITH, 
and  PAGE,  JJ. 

Samuel  Untermyer,  of  New  York  City,  for  appellants. 
George  L.  Ingraham,  of  New  York  City,  for  respondents  Reid, 
Hine,  Mills,  Graham,  Boggs,  Mudge,  and  McMurty. 
William  N.  Dykman,  of  Brooklyn,  for  respondent  Moore. 

PAGE,  J.  I  regret  that  I  am  unable  to  accept  the  opinion  of  either 
my  Brother  SMITH  or  SCOTT.  There  is  no  question  submitted  to 
this  court  on  the  appeal  which  involves  the  consideration  of  a  stay. 
No  application  has  been  made  either  in  this  or  the  United  States  court, 
so  far  as  we  are  advised,  for  such  relief.  We  are  concerned  with  the 
questions  which  are  presented  by  these  appeals  from  the  three  orders 
of  the  Special  Term,  and  not  in  advising  the  parties  as  to  what  mo- 
tions they  could  make  in  the  future,  nor  in  suggesting  to  the  Special 
Term  or  the  United  States  District  Court  what  disposition  they  should 
make  of  such  motions,  if  they  should  be  made.  If  this  had  been  a 
permanent  receiver,  appointed  in  proceedings  for  the  dissolution  of 
the  corporation,  with  full  power  to  marshal  and  distribute  the  assets, 
I  would  be  inclined  to  accept  Mr.  Justice  SCOTT'S  conclusions.  The 
receiver  was  appointed  by  the  United  States  District  Court  for  the 
Northern  District  of  Illinois,  in  an  action  brought  by  the  American 
Steel  Foundries  against  the  Chicago,  Rock  Island  &  Pacific  Railway 
Company.  The  complainant  in  that  action  alleges  that  the  Railway 
Company  is  indebted  to  it  in  the  sum  of  $15,818.46,  which,  although 
due  and  payment  demanded,  is  unpaid,  and  that  the  Railway  Company 
claims  to  be  unable  to  make  such  payment  by  reason  of  its  financial 
condition.  The  bill  of  complaint  also  sets  forth  that  certain  short  term 
notes,  interest  on  bonds,  the  principal  of  certain  bonds,  and  guaranteed 
interest,  amounting  in  the  aggregate  to  more  than  $4,997,707,  would 
become  due  and  payable  within  the  next  two  months.  It  is  further 
alleged  that  the  creditors  of  the  Railway  Company  are  located  in  many 
jurisdictions,  and  that  complainant  fears  that  sudi  creditors  will  com- 
mence actions,  attach  property,  or  attempt  to  enforce  liens  against  the 
property  owned,  operated,  or  controlled  by  it,  and  will  levy  upon  its 
rolling  stock,  equipment,  supplies,  earnings,  and  bank  accounts,  there- 
by preventing  it  from  continuing -die  operation  of  its  system  of  rail- 
ways, and  that  there  is  a  consequent  danger  that  the  system  of  the 
defendant's  railways  will  become  disorganized,  and  that  the  Railway 
Company  will  be  unable  to  continue  the  operation  thereof ;  that  it  is 
of  vital  importance,  not  only  to  the  holders  of  bonds  and  other  cred- 
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itors,  but  also  to  the  public,  that  the  operation  of  said  system  of  rail- 
Ways  should  not  be  interrupted  or  disorganized  until  the  rights  of  vari- 
ous creditors  can  be  ascertained  and  an  oppportunity  given  for  a  re- 
organization and  readjustment  of  the  properties  and  securities  and  the 
obligations  of  the  Railway  Company.  It  is  further  alibied  that  an 
attempt  by  the  ccunplainant  to  enforce  at  law  its  claims  as  a  general 
creditor  would  predpitate  similar  actions  by  other  creditors,  that  by 
reason  of  the  foregrang  facts  the  interference  of  a  court  of  equity 
is  immediately  required,  and  that  there  is  necessity  for  the  immediate 
appointment  of  a  receiver  or  receivers  "to  take  charge  of  and  pre- 
serve the  property  of  the  Railway  Company,  to  ccmtinue  the  opera- 
tion of  its  lines  erf  railroad  for  the  accommodation  of  the  public,  and 
to  collect  and  receive  and  properly  appropriate  the  income  of  and  from 
said  property  under  orders  of  this  court  to  be  made  from  time  to  time 
until  its  final  decree  in  the  premises.  Then  fdlows  a  prayer  for  the 
appointment  of  a  receiver  or  receivers,  with  tfie  usual  powers  m  such 
cases. 

The  bill  was  filed  in  the  clerk's  office,  April  20,  1915.  The  same 
day  the  final  decree  was  entered  reciting  that  the  defendant  had  filed 
its  answer  admitting  the  allegations  of  flie  bill.  This  decree  provides 
for  no  relief  to  the  complainant  or  other  creditors.  Two  receivers 
were  appointed,  to  take  possession  of  the  assets,  rights,  franchises,  and 
property  of  the  Railway  Company,  and  to  operate  its  railroad  system 
in  the  interest  of  the  public  and  under  the  directi(Hi  of  the  court. 
The  receivers  appointed  by  the  decree  are  merely,  chancery  receivers, 
given  possession  of,  but  not  title  to,  the  property  of  the  Railway  Com- 
pany. The  Railway  Company  is  not  dissolved  or  divested  of  its  title 
to  its  property.  It  is  restrained  from  interference  with  tfie  receivers, 
and  required  to  surrender  possession  temporarily  until  the  purposes 
of  the  suit  may  be  acccnnplished,  tuunely,  until  the  finances  of  the  Rail- 
way Company  can  be  reoii^anized  and  readjusted,  under  the  supervi- 
sion and  direction  of  the  United  States  District  Court. 

[1]  On  April  24,  1915,  upon  petition  of  the  receivers,  Jacob  M. 
Dickmson  was  appointed  sole  receiver  of  claims,  choses  in  action,  if 
any,  existing  in  favor  of  the  defendant  against  its  present  or  former 
directors,  or  any  of  them,  with  power  and  authority  to  investigate  the 
facts  and  law  respecting  said  claims  and  choses  in  action,  or  cause 
the  same  to  be  investigated  by  such  counsel  and  others  as  he  may 
select,  with  power  to  select  and  employ  counsel  and  others  for  such 
purpose,  and  as  such  receiver  of  said  claims  and  choses  in  action  to 
pay  such  counsel  and  others  out  of  ftmds  in  the  custody  of  the  receiv- 
ers herein.  Said  Receiver  Dickinson  "shall  have  authority,  and  is 
hereby  directed,  to  institute  such  proceedings  as  such  receiver  of  said 
claims,  and  choses  in  action,  against  said  directors,  or  any  of  them, 
as  after  such  investigation  he  may  be  advised,  and  to  intervene  in  any 
pending  suits,  when  it  shall  be  necessary  and  proper."  On  September 
18,  1915,  an  order  was  made  in  the  United  States  District  Court  for 
the  Soutiiem  District  of  New  York,  appointing  said  Dickinson  ancil- 
lary receiver,  with  the  same  powers  and  authority  as  contained  in  the 
order  of -April  24.  1915,  and  he  "is  also  authorized  in  his  discretion. 
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and  without  further  application  to  this  court,  to  intervene,  either  as 
ancillary  receiver  or  in  the  name  of  the  said  Railway  Company,  in 
any  action  at  law  or  suit  in  equity  now  pending,  which  may  in  any 
wise  affect  the  claims,  choses  in  actiwi,  and  causes  of  action,  of  which 
he  is  appointed  as  ancillary  receiver  as  aforesaid." 

This  action  was  commenced  in  this  court,  and  was  at  issue  as  to 
all  the  defendants,  prior  to  the  commencement  of  the  suit  in  the  United 
States  District  Court  for  the  Northern  District  of  Illinois  by  the 
American  Steel  Company.  The  right  to  bring  this  action  by  these 
plaintiffs,  as  stockholders  of  the  Railway  Company,  rested  upon  the 
fact  that  the  directors  in  control  of  the  corporation  were  the  parties 
sought  to  be  charged  with  misfeasance  and  malfeasance,  and  hence  de- 
mand upon  and  refusal  of  the  corporation  to  bring  the  action  was  not 
necessary.  By  virtue  of  their  stockholdings  these  plaintiffs  pro  tanto 
were  the  owners  of  the  property  and  assets  of  the  corporation.  The 
action  is  not  to  recover  the  money  for  their  own  benefit,  except  as  they 
would  share  with  other  stockholders  in  the  benefit  arising  through  an 
increase  in  the  common  property  held  by  the  corporation.  Therefore, 
although  the  action  is  prosecuted  by  the  stockholders,  the  recovery 
inures  to  the  corporation.  At  the  time  the  action  was  ccwnmenced,  the 
corporation  was  vested  with  the  title  to,  and  right  to  possession  of,  the 
cause  of  action  and  the  avails  thereof.  The  order  appointing  the  re- 
ceiver does  not  divest  the  corporatic»i  of  the  title,  but  it  transfers  the 
right  of  possession  to  the  receiver.  As  an  incident  to  his  right  of 
possession  he  could  prosecute  an  action  to  reduce  the  claim  to  pos- 
session. 

Where  an  action  had  already  been  brought,  and  was  pending,  by 
the  stockholders  in  their  representative  capacity,  no  action  on  his  part 
was  necessary  or  proper.  The  recovery,  however,  should  be  paid  to 
him,  and  not  to  the  corporation,  for  the  reason  that  he  is  entitled  to 
the  possession.  This  consideration  makes  him  a  proper,  and  in  my 
opinion  a  necessary,  party  defendant,  in  place  and  stead  of  the  Railway 
Company,  which  is  a  party  defendant  to  the  action. 

It  is  aear,  from  the'  language  of  the  order  appointing  the  receiver 
and  the  order  appointing  the  ancillary  receiver,  that  it  was  the  expec- 
tation of  the  judges  of  the  District  Court  that  in  any*jurisdiction  where 
actions  had  been  commenced  by  stockholders  that  the  receiver  would 
intervene,  and  not  that  two  actions  should  be  brought  on  the  same 
cause  of  action.  This  view  is  strengthened  by  the  fact  that,  as  soon 
as  it  was  called  to  the  attenti(»i  of  the  United  States  court  in  this  dis- 
trict that  an  action  had  been  brought  and  was  pending  in  which  the 
receiver  had  not  intervened,  leave  was  immediately  granted  to  apply  to 
the  state  court  to  make  him  a  party  defendant. 

For  these  reasons,  and  the  further  reason  that  when  the  receiver  is 
made  a  party,  the  prosecution  of  this  action  will  in  no  wise  interfere 
with  the  rights  of  the  receiver  under  his  order  of  appointment,  but 
be  in  aid  thereof,  by  reducing  to  his  possession  the  avails  of  the  action, 
in  my  opinion  the  order  denying  the  motion  to  brii^  the  receiver  in 
as  a  par^  defent^nt  should  be  reversed,  and  the  motion  granted. 

This  dispositioxL  of  the  motion  to  bring  in  the  receiver  disp^ises  with 
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the  necessity  of  a  reply  to  the  allegations  of  the  supplemental  answers 
of  the  defendant  as  to  the  appointment  of  die  receiver  and  his  having 
brought  an  action  for  the  same  cause  against  these  defendants,  as  those 
facts  will  necessarily  be  alleged  in  the  supplemental  complaint,  except 
as  to  the  bringing  of  the  action. 

[2]  The  plea  of  another  action  pending  is  a  novel  proposition,  as 
a  bar  to  the  first  action,  however  appropriate  it  might  be  in  the  second 
action.  Such  plea  is  available  to  the  defendants  in  the  action  brought 
by  the  receiver,  but  as  to  this  action  the  maxim  applies,  "Qui  prior  est 
tempore  potior  est  jure."  The  order  directing  the  plaintiffs  to  r^ly 
to  the  supplemental  answer  should  be  reversed,  and  tiie  motion  denied. 

[8]  I  concur  with  Mr.  Justice  SMITH  that  the  order  for  the  ex- 
amination should  be  modified  in  accordance  with  his  opinion,  but  not 
that  the  examination  should  be  stayed. 

The  order  denying  the  motion  to  bring  in  the  receiver  of  the  Rail- 
way Company  as  a  party  defendant  is  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  granted. 

The  order  requiring  plaintiffs  to  reply  to  the  supplemental  answer 
is  reversed,  with  $10  costs  and  disbiu'sements,  and  the  motion  denied, 
with  $10  costs. 

The  order  vacating  the  order  for  the  examination  of  the  defendants 
before  trial  is  reversed,  with  $10  costs  and  disbursements,  and  the 
order  for  examination  reinstated  and  modified.  Settle  order  on  notice. 

CLARKE,  P.  J.,  and  DOWLING,  J.,  concur. 

SMITH,  J.  (concurring  in  part).  The  relief  which  the  plaintiffs 
seek  herein  is  to  compel  the  individual  defendants  to  restore  to  the 
defendant  corporation  upwards  of  $7,000,000  claimed  to  have  been 
unlawfully  diverted  by  tiiem  through  their  influence  as  directors  of 
the  defendant  corporation,  of  which  plaintiffs  are  stockholders.  After 
the  commencement  of  the  action,  in  a  suit  prosecuted  in  the  United 
States  District  Court  for  the  Northern  District  of  Illinois  by  the  Amer- 
ican Steel  Foundries  Company  against  the  defendant  corporation,  a 
receiver  was  appointed  of  sUl  of  the  assets,  choses  of  action,  and  claims 
of  whatsoever  kind  or  nature  belonging  to  said  corporation,  and  by 
supplemental  decree  in  that  action  the  receiver,  one  Jacob  M.  Dickin- 
son, was  specifically  vested  with  the  claims  and  choses  of  action  exist- 
ing in  favor  of  the  corporation  and  against  its  present  or  former  di- 
rectors, or  any  of  them,  with  authority  and  direction  to  prosecute  such 
claims  as  he  miglit  be  advised,  and  to  intervene  in  any  pending  suits 
when  it  should  be  necessary  or  proper.  Upon  the  18th  day  of  Sep- 
tember, 1915,  the  said  Dickinson  was  appointed  ancillary  receiver  by 
the  District  Court  for  the  Southern  District  of  New  York,  with  powers 
similar  to  those  conferred  by  the  decree  in  the  Illinois  court.  After 
having  qualified  as  such  ancillary  receiver,  the  said  Dickinson  brought 
suit  against  these  individual  defendants  in  the  state  of  New  York, 
asking  the  same  relief  which  is  here  sought.  Thereafter,  upon  per- 
mission of  the  said  United  States  Court  in  the  Southern  District  of 
New  York,  plaintiffs  made  application  to  make  said  receiver  a  party 
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defendant  in  this  action.  The  defendants,  having  by  supplemental 
answer  set  up  the  fact  of  the  appointment  of  said  receiver  and  his 

commencement  of  an  action  in  this  state  for  the  same  relief  as  is 
sought  by  the  plaintiffs  here,  made  a  motion  to  compel  the  plaintiffs  to 
reply,  for  the  purpose  of  testing,  if  the  facts  alleged  in  the  supple- 
mental answer  should  be  admitted,  the  eifect  thereof  upon  the  status 
of  the  present  action.  The  plaintiffs  procured  an  ex  parte  order  to  ex- 
amine the  individual  defendants  before  trial.  The  defendants  there- 
upon made  a  motion  to  vacate  such  order.  These  three  motions  were 
argued  tc^tiier.  and  resulted  in  the  denial  of  plaintiffs'  motion  to  make 
the  receiver  a  party  defendant,  in  the  granting  of  the  defendants'  mo- 
tion to  compel  the  plaintiffs  to  serve  a  reply  to  the  supplemental  an- 
swer, and  in  the  granting  of  the  defendants'  motion  to  set  aside  the 
order  to  examine  the  defendants  before  trial.   Plaintiffs  are  appealing. 

The  governing  law  of  this  case  is  found  in  the  opinion  of  Justice 
Gray,  in  the  case  of  Porter  v.  Sabin,  149  U.  S.  473,  13  Sup.  Ct  1008, 
37  h.  £d.  815.  In  that  opinion  it  is  stated: 

''When  a  court  exerdMng  jurisdiction  In  equity  aMTOlnts  a  rec^Ter  at  all 
the  property  of  a  corporation,  the  court  assumes  the  admlnlstratioD  of  the 
estate,  the  possession  of  the  receiver  Is  the  possesion  of  the  court,  and  the 
court  ttaelf  holds  and  administers  the  estate,  through  the  receiver  as  Its 
officer,  for  the  benefit  of  those  whom  the  court  shall  ultimately  adjudge  to  be 
entitled  to  It.  [Cases  dted.]  It  Is  for  that  court,  In  Its  discretion,  to  decide 
whether  it  will  determine  for  Itself  all  claims  of  or  against  the  reoelTe*.  or 
will  allow  them  to  be  litigated  elsewhere.  It  may  direct  claims  in  faror  of  the 
corporation  to  be  sued  on  by  the  receiver  In  other  tribunals,  or  may  leave 
him  to  adju^  and  settle  them  without  suit,  as  In  Its  judgment  may  be  most 
beneficial  to  those  interested  in  the  estate,  *   •  ••* 

In  that  case  the  converse  of  the  proposition  here  found  was  pre- 
sented. There  a  receiver  had  been  appointed  by  the  state  court,  and 
it .  was  sought  to  bring  an  action  against  the  receiver  in  the  United 
States  court.  This  the  United  States  court  refused  to  allow,  holding : 

"The  whole  property  of  the  corporation  within  the  jurisdiction  of  the  court 
which  ai^inted  the  receiver,  including  all  its  rights  of  acttmi,  ezc^  so 
far  as  already  lawfully  disposed  of  under  orders  of  that  court,  lemaliu  In 
its  custody,  to  be  administered  and  distributed  by  it." 

Within  this  rule  of  law,  when  the  receiver  was  appointed  by  the 
United  States  court,  that  court  took  into  its  possession  all  of  the  assets 
of  the  corporation,  including  all  its  claims  and  the  claims  of  the  cor- 
poration against  these  individual  defendants.  That  court  clearly  had 
authority  to  stay  the  plaintiffs'  action  and  to  institute  an  action  tfirough 
its  receiver  within  the  state  or  federal  court,  for  the  same  relief.  The 
receiver  is  not  an  independent  actor.  He  is  the  arm  of  the  court,  al- 
ways its  representative.  The  commencement  of  the  action  against 
these  defendants  by  the  receiver  was  therefore  the  assumption  by  the 
United  States  court  of  this  prosecution.  That  action,  imder  the  direc- 
tion of  that  court,  became  the  superior  action,  because  it  was  insti- 
tuted by  a  court  with  full  power  to  determine  that  defendants'  liabil- 
ity should  be  adjudicated  tiierein.  In  the  Matter  of  the  Application 
of  the  Attomey-Generd  v.  Guardian  Mutual  Life  Insurance  Co.,  77 
N.  Y.  272,  it  was  held: 


Sup.  Ct.) 


SBAGBIST  T.  BKD 


986 


"Tbe  Supreme  Court,  barliiK  aonuired  jurisdiction  of  proceedings  for  wind- 
ing up  the  affairs  of  the  corporation,  and  havlDg  appointed  a  receiver,  has 
iurisdlctUm  to  stay  the  suit  of  a  creditor  brought  to  recover  assets  to  vhl^ 
tbo  reo^ver  la  oitltled,  In  wbatevw  court  such  suit  may  be  pending." 

The  <^ini<m  in  part  reads : 

"nie  order  which  la  the  subject  of  this  appeal  la  an  order  of  the  Supreme 
Court,  made  on  the  application  of  the  receiver  staying  farther  proceedings  In 
a  suit  commenced  In  the  Court  of  Oommon  Pleas  of  the  Olty  and  County  of 
New  York,  by  William  S.  Carlisle  and  wife,  who  were  the  holders  of  paid-up 
policies  in  the  Guardian  Company,  amounting  to  about  $S00,  against  that  com- 
pany, the  Universal  life  Insurance  Company,  and  certain  officers  of  those 
companies  for  snbatantlally  the  same  cause  of  action  as  in  the  suit  subsequent- 
ly commenced  by  the  receiver.  If  the  court  below  had  power  to  grant  the 
order  staying  and  eni<rfnlng  further  proce^li^  In  the  Carlisle  suit,  and  to 
do  this  upon  motloi  and  wltlumt  a  snU;  commenced  for  that  purpose,  this 
court  cannot  Interfere  or  review  the  eierdse  of  Its  discretion.  We  think  the 
Supreme  Court  had  Jnrlsdictlon  to  enjoin  the  further  prosecution  of  the 
Carlisle  suit  That  suit  was  commenced  before  the  receiver  of  the  Guardian 
Company  was  appt^ted,  and  the  relief  asked  was  In  part  prevented  from 
being  obtained  In  that  action  by  the  appointment  of  a  receiver  upon  the 
application  of  the  Attorney  General.  The  receiver,  as  the  representative  of 
ail  the  creditors,  was  the  proper  person  to  prosecute  the  action  to  recover  the 
assets  of  the  Guardian  Company,  and  he  commenced  an  action  for  that  pur- 
pose, with  the  sanction,  as  it  must  be  presumed,  ot  the  court  which  appointed 
him.  If  the  -Carlisle  suit  was  eimtlnued,  and  a  reoovery  had  theretn,  tba 
receiver  would  have  been  entitled  to  rec^ve  the  fmlta  <HC  tba  Judgment" 

The  facts  in  the  present  case  do  not  present  an  exact  parallel  with 
the  facts  in  the  case  cited,  but  the  determinative  principle  is  the  same. 

But  the  situation  here  presented  is  unusual.  With  full  power  in  the 
United  States  court  to  stay  this  action  it  has  not  chosen  so  to  do.  It 
has  granted  permission  to  plaintiffs  to  have  the  receiver  made  a  de- 
fendant herein.  What  the  purpose  of  that  court  may  be  is  not  dis- 
closed. That  court  could  not  by  order  make  the  receiver  a  defendant 
in  an  action  in  the  state  court.  Such  relief  must  be  sought  in  the  state 
court,  where  this  motion  was  properly  made.  Only  after  the  receiver 
be  made  a  party  herein  can  the  United  States  court  direct  that  the 
defendants'  Uability  be  herein  determined.  It  may  be,  perchance,  that 
if  the  receiver  be  made  a  party  defendant  herein  the  action  commenced 
by  the  receiver  will  be  discontinued  or  stayed,  and  the  prosecution  of 
the  defendants  continued  in  this  action.  This  the  United  States 
court  may  do,  and  it  will  not  be  presumed  that  that  court  intends  to 
subject  the  defendants  to  double  prosecution  for  the  same  relief.  A 
double  prosecution  is  repugnant  to  the  conscience  of  the  court  and 
to  its  sense  of  fair  play.  Even  if  permitted,  by  the  United  States 
court,  this  court  would  not  lend  itself  thereto.  The  rights  of  the  de- 
fendants are  within  the  court's  protection,  as  well  as  those  of  the 
corporaticm  or  its  representative.  As  this  application  has  the  approval 
of  the  United  States  court  it  should  be  granted  in  order  that  that  court 
may  be  in  a  position  to  choose  in  which  action  these  defendants  shall 
be  prosecuted.  When  i^ranted,  however,  because  the  action  by  the  re- 
ceiver is  of  superior  right,  and  to  save  the  defendants  from  double 
prosecution,  the  proceedings  in  this  action  should  be  stayed  until  the 
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action  commenced  by  the  receiver  be  discontinued  or  the  procee^nfj^ 
therein  stayed  by  the  United  States  court. 

But  defendants  insist  that  this  action  has  ipso  facto  abated  as  the 
result  of  the  commencement  of  the  action  by  the  receiver.  No  authcv- 
ity  is  cited  so  holding,  and  I  do  not  agree  to  the  contenti(Mi.  That 
such  is  not  deemed  to  follow,  as  viewed  by  the  United  States  court, 
is  indicated  by  the  granting  of  its  permission  to  make  this  motion. 
The  general  practice,  after  the  commencement  of  the  acticm  by  tlie 
receiver,  is  to  make  application  to  stay  the  stockholders'  action-^iot 
to  declare  it  abated.  This  practice  is  in  itself  a  recognition  by  the 
court  and  the  bar  of  the  fact  of  the  pendency  of  the  stockholders'  ac- 
tion, until  stayed  either  by  the  United  States  court  or  the  state  court. 
The  cause  of  actitm  still  exists.  A  new  party  has  arisen  with  superior 
right  to  enforce  that  cause  of  action.  The  United  States  court  might, 
as  before  indicated,  for  sufficient  reason  decide  to  abandon  the  receiv- 
er's action  after  its  commencement,  in  which  case  the  stockholders'  ac- 
tion, though  stayed,  might  be  revived  for  the  purpose  of  continuii^ 
the  prosecution.  This  seems  to  me  the  more  reasonable  view,  and  one 
that  will  protect  the  rights  of  the  corporation  in  any  contingency. 
The  defendants  are  without  just  complaint,  if  accorded  in  either  ac- 
tion their  right  of  com^^ete  defense,  and  if  they  be  not  harassed  by  die 
prosecution  of  two  actions  for  the  same  relief. 

It  is  not  claimed  here  by  any  party  that  the  proceedings  in  this  ac- 
tion have  been  stayed  by  the  United  States  court.  That  such  a  stay 
was  not  intended  is  shown  by  the  order  of  that  court  permitting  this 
application,  and  by  the  decision  of  that  court  in  the  Hidden  Case,  re- 
cited in  plaintiffs'  brief.  American  Steel  Foundries  v.  C,  R.  I.  &  P. 
R>;.  Co.,  Petition  of  Hidden  et  al.,  231  Fed.  ,  to  modify  order  ap- 
pointing ancillary  receiver,  opinion  by  Mayer,  J.,  November  24, 1915. 

I  recommend,  therefore,  the  reversal  of  the  order  denying  plaintiffs' 
motion  to  make  the  receiver  a  party  defendant,  and  the  granting  of 
the  motion,  and  a  stay  of  this  action  thereafter  until  the  receiver's  ac- 
tion be  discontinued  or  stayed  by  the  United  States  court. 

The  second  appeal  is  from  an  order  compelling  the  plaintiffs  to  re- 
ply to  the  new  matter  set  up  in  the  supplemental  answer  of  the  de- 
fendants, wherein  are  shown  the  appointment  of  the  receiver  and  his 
commencement  of  a  similar  action  against  them.  The  purpose  of  this 
motion,  as  stated  by  counsel,  is  that  if  such  matters  shall  be  admitted, 
as  they  must  be  by  a  reply,  it  may  be  summarily  decided  by  a  motion 
upon  the  pleadings  whether  the  appointment  of  a  receiver  and  the 
bringing  of  an  action  by  the  receiver  for  the  same  relief  ipso  facto 
causes  the  abatement  of  this  action.    If  I  am  right  in  the  conclusion 
which  I  have  reached  in  discussing  the  first  appeal,  the  matters  al- 
leged in  the  answer  do  not  constitute  a  legal  defense  to  the  plaintiffs' 
cause  of  action.  The  defendants  will  have  the  same  right  of  summary 
review,  if  the  reversal  of  the  order  compelling  the  plaintiiTs  to  reply 
is  put  upon  the  legal  ground  that  the  matters  alleged  in  the  supple- 
mental answer,  to  which  a  reply  is  sought,  do  not  constitute  a  legal 
defense  to  the  action,  and  the  defendants  are  allowed  to  appeal  irm 
such  order  to  the  Court  of  Appeals. 
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This  brings  us  to  ibe  third  appeal — from  the  order  setting' aside  an 
order  for  the  examination  of  the  defendants  before  trial.   The  order 
for  examination  before  trial  specifies  no  particular  subject  upon  which 
an  examination  may  be  had.    The  examination  of  the  defendants 
should  be  allowed  to  show  any  interest  of  the  defendants  in  the  Rock 
Island  Railroad  Company,  or  in  the  Chicago,  Rock  Island  &  Pacific 
Railroad  Company,  for  whose  benefit  these  mcwieys  are  alleged  to  have 
been  diverted  from  the  defendant  corporation,  and  to  show  that  said 
moneys  were  diverted  in  the  interest  of  the  said  railroad  ccMnpanies, 
and  not  for  the  benefit  or  profit  of  the  defendant  company.  Further, 
the  defendant  should  be  examined  upon  the  value  of  the  debenture 
bonds  of  the  said  railroad  company,  given  to  the  defendant  corporar 
tion  as  security  for  these  moneys  diverted.   These  are  all  matters  of 
which  the  plaintiffs  must  make  proof,  in  order  to  establish  their  cause 
of  action.   It  is  contended  that  specific  f..cts  are  not  alleged  to  show 
the  necessity  of  such  examination  to  plaintiffs.    But  the  rule  as  to 
statement  of  specific  facts  will  be  relaxed  where  a  fiduciary  relaticm 
exists,  and  defendants  have  knowledge  of  their  acts  which  the  cestuis 
que  trustent  cannot  have.  A  denial  by  a  trustee  of  the  allegations  of 
the  complaint  cannot  destroy  plaintiffs'  right  to  examine  as  to  sur- 
rounding circumstances  from  which  the  facts  sought  to  be  proven 
may  be  inferred.  I  think  the  order  vacating  the  order  for  defendants' 
examination  before  trial  should  be  reversed  and  the  motion  denied. 
The  proceedings  for  examination,  however,  should  be  modified  as 
above  stated,  and  thereafter  stayed  for  like  reason,  as  indicated  in 
the  discussion  of  the  first  appeal. 

SCOTT,  J.  (dissentii^).  Although  the  three  orders  appealed  from, 
and  the  appeals  from  which  have  be^  argued  t(^ther,  are  not  Neces- 
sarily interdependent,  they  may  without  inconvenience  be  considered 

together. 

The  action  is  a  representative  one  by  certain  stockholders  of  the 
Chicago,  Rock  Island  &  Pacific  Railway  Company,  suing  in  the  right 
of  the  corporation,  to  recover  from  the  individual  defendants,  who 
are  or  were  directors  of  said  corporation,  a  large  sum  of  numey  said 
to  have  been  lost  to  the  corporation  in  consequence  of  the  fraud,  mal- 
administration, or  misfeasance  of  said  directors.  The  complaint^  as  a 
necessary  allegation,  without  which  no  cause  of  action  would  have  been 
stated,  alleges  that  the  plaintiffs  have  not  made  a  demand  on  the 
board  of  directors  of  the  company  to  bring  an  action  few  the  relief 
desired,  for  the  reason  that  ihe  individual  defendants  constitute  a 
majori^  of  the  board  of  directors  of  the  defendant  company  and  are 
in  control  thereof,  and  that  the  acts  complained  of  were  committed  by 
them,  or  by'a  majority  of  them,  and  it  would  therefore  be  futile  to 
make  a  demand  upon  them  to  bring  suit  against  themselves. 

Since  the  commencement  of  the  action,  one  Jacob  M.  EHckinson  has 
been  appointed  by  the  United  States  District  Court  for  the  Northern 
District  of  Illinois  receiver  of  all  the  assets,  choses  in  action,  and 
claims  of  whatever  kind  or  nature  belonging  to  the  corporation  de- 
fendant, and  specifically  vested  with  the  claims  and  choses  in  action 
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existing  in  favor  of  the  corporation  against  its  present  or  future  di- 
rectors, or  any  of  them,  with  authority  and  discretion  to  prosecute  such 
claims  as  he  might  be  advised,  and  to  intervene  in  any  pending  suits 
when  it  should  be  necessary  or  proper.  On  September  18,  1915,  the 
said  Dickinson  was  appointed  by  the  United  States  District  Court  for 
the  Southern  District  of  New  York  ancillary  receiver  of  the  assets 
and  choses  in  action  of  said  corporationj  with  similar  powers  con- 
ferred on  him,  as  receiver,  by  the  decree  of  the  federal  court  in  Illi- 
nois. 

After  having  duly  qualified  as  such  ancillary  receiver,  the  said  Dick- 
inson, as  such  receiver,  brought  suit  against  tiiese  same  individual  de- 
fendants in  the  Supreme  Court  of  this  state,  upon  the  same  state  of 
facts  allied  by  these  plaintiffs  in  their  complaint,  and  asking  the  same 
relief  against  said  individual  defendants.  The  defendants  by  supple- 
mentary answers  have  set  up  the  appointment  of  said  I^ckinson  as 
receiver  and  ancillary  receiver  as  aforesaid,  and  the  fact  that  he  has 
brought  the  action  above  described  and  is  now  prosecuting  it. 

In  this  condition  of  affairs,  the  plaintiffs  move  that  the  said  EHck- 
inson,  as  ancillary  receiver  as  aforesaid,  be  brought  into  this  action  as 
an  additional  party  defendant,  and  the  individual  defendants  move 
that  plaintiffs  be  required  to  reply  to  the  new  matter  set  up  in  the  sup- 
plementary answers.  Hie  plaintiffs'  motion  was  denied,  and  the  de- 
fendants' motion  granted  at  Special  Term,  and  both  orders  are  brought 
up  on  appeal. 

As  to  the  order  requiring  plaintiffs  to  reply  to  the  new  matter  set 
up  by  the  supplemental  answers,  it  seems  to  me  to  be  entirely  clear 
that  the  order  was  right  and  should  be  affirmed.  The  avowed  and 
obvious  purpose  of  defendants  in  seeking  a  reply  is  that  they  may 
test,  by  an  appropriate  motion  upon  the  pleadings,  the  effect  of  the 
appointment  of  the  receiver  and  the  cmnmencement  of  an  action  by 
him  upon  the  plaintiffs'  ri^t  to  further  prosecute  the  present  action. 
They  realize,  or  profess  to  do  so,  that  the  receiver's  right  to  sue  is 
superior  to  the  derivative  right  of  plaintiffs,  and  that  the  pendency  of 
plaintiffs'  action  could  not  be  interposed  as  a  bar  to  the  receiver's  ac- 
tion, and  they  seek  an  opportunity  to  insist,  upon  pleadings  properly 
framed  to  exhibit  the  facts,  that  they  should  not  be  subjected  to  dou- 
ble prosecution  upon  the  same  cause  of  action. 

It  was  conceded  on  all  hands  on  the  argument,  and  there  is  no  ques- 
ti<»i  about  it,  that  the  receiver  has  been  appointed  and  has  brought  suit, 
so  that,  if  a  reply  is  ordered,  it  must  admit  the  allegations  of  Uie  sup- 
plemental answers,  and  thus  so  shape  the  pleadings  as  to  state  the  real 
facts.  As  the  pleadings  stand  now,  without  a  reply,  the  new  matter 
alleged  in  the  supplemental  answers,  although  unquestionably  true,  is 
"deemed  controverted  by  the  adverse  party,  by  traverse  or  avoidance, 
as  the  case  requires."  Code  Civ.  Proc.  §  522.  As  matters  stand  now, 
therefore,  the  defendants  cannot  test,  by  a  motion  upon  the  pleadings, 
the  sufficiency  of  a  defense  of  the  new  matters  pleaded  by  the  sup- 
plemental answers.  The  tendency  of  the  courts  and  of  the  Legisla- 
ture at  present  is  to  facilitate  the  determination  of  questions  which 
lie  at  the  basis  of  actions  at  law  or  in  equity.  To  this  end  the  Legisla- 
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ture  has  provided  for  motions  for  judgment  on  the  pleadings  at  any 
stage  of  a  case  after  issue  joined,  and  the  courts  have  shown  con- 
stantly increasing  liberality  in  permitting  parties  to  actions  to  frame 
the  pleadings  so  as  to  present  the  real  issues  involved,  and  to  avoid 
unnecessary  delay  or  surprise  at  the  trial. 

In  pursuance  of  this  general  modem  policy,  it  has  been  customary 
to  grant  very  freely  orders  requiring  the  service  of  a  reply  to  new 
matter  set  up  in  the  answer  by  way  of  defense  or  avoidance,  and  it  is 
settled,  at  least  in  this  court,  that  the  granting  of  an  order  for  a  reply 
does  not  imply  a  holding  that  the  new  matter  does,  as  matter  of  law, 
if  not  avoided,  constitute  a  good  defense  or  avoidance  (Humboldt  Ex- 
ploration Co.  v.  Fritsch,  150  App.  Div.  90,  134  N.  Y.  Supp.  747) ;  nor, 
by- the  same  reasoning,  does  the  denial  of  such  a  motion  necessarily 
imply  that  the  court  held  the  new  matters  to  be  insufficient.  The 
reason  for  ordering  a  reply  is  not  to  pass  upon  the  sufficiency  of  the 
matter  to  which  a  reply  is  desired,  but  to  put  the  pleadings  in  such 
a  shape  that  the  real  issues  shall  be  clearly  and  sharply  denned.  Of 
course,  if  the  new  matter  is  frivolous,  or  so  dearly  insufficient  as  a 
defense  or  avoidance  that  there  is  no  room  for  question,  it  would  be 
idle  to  order  a  reply,  although  even  in  that  case  it  is  seldom  that  harm 
can  result  from  such  an  order. 

I  do  not  COTisider  that  the  new  matter  set  up  by  the  supplemental 
answers  is  so  obviously  frivolous  or  insufficient  as  to  justify  a  refusal 
to  order  it  to  be  replied  to.  It  is  a  sufficient  defense  to  an  action  that 
there  is  another  action  pending  between  the  same  parties  for  the  same 
cause  (Code  Civ.  Proc.  §  4S8,  subd.  4),  and  when  the  fact  does  not 
appear  on  the  face  of  the  complaint  the  objection  may  be  taken  by 
answer  (Code  Civ.  Proc.  §  498).  That  the  two  causes  of  action,  to 
wit,  that  by  plaintiff  and  that  by  the  receiver,  are  identical,  is  clear, 
and  I  think  that  in  legal  contemplation  they  are  between  the  same  par- 
ties. Neither  as  individuals  nor  as  stockhc^ders  have  the  plaintiffs 
any  personal  r^ht  of-acticm  upon  the  facts  stated  in  the  complaint. 
The  cause  of  action  belongs  to  the  corporation,  and  the  plaintiffs  are 
allowed  to  prosecute  it  soldy  in  the  right  of  the  corporation,  and  al- 
though the  suit  is  entitled  in  the  plaintiffs'  names,  the  cause  of  action 
still  remains,  not  theirs,  but  the  corporation's,  and  in  contemplation 
of  law  is  prosecuted  by  the  corporation  for  its  benefit  alone.  So  also 
the  action  by  the  receiver  is  not  based  upon  any  personal  right  in 
him,  but  is  brought  in  the  right  of  the  corporation  and  for  its  l^nefit. 
So  we  have  presented  the  very  thing  which  the  law  condemns ;  that 
is,  the  simultaneous  prosecution  in  the  same  court  of  two  actims  prose- 
cuted in  the  same  ri^^t  and  for  the  benefit  of  the  same  rorporation, 
against  the  same  defendants,  upon  the  same  cause  of  action.  It  is 
intolerable  that  a  defendant  should  be  required  to  defend  two  such 
actions  at  the  same  time. 

It  still  remains,  however,  to  consider  which  action  should  be  halted 
by  the  other.  The  genwal  rule  undoubtedly  is  that,  where  two  actions 
are  brou|^t  to  enforce  the  same  right,  the  defense  that  another  action  is 
pending  is  available  only  in  the  second  action.  That  rule,  however,  as  I 
take  it,  is  merely'  a  riUe  of  convenience,  which  must  yield  where  a 


Digitized  by 


900 


157  NEW  XORK  8CPPLBHBNT 


(Sup.  Ct 


question  of  superior  and  inferior  right  is  presented.  The  very  basis 
of  the  present  action  is  the  anticipated  and  presumed  refusal  of  the  di- 
rectors of  the  defendant  corporation  to  sue  in  its  name  and  behalf. 
The  moment  that  the  presumption  of  such  a  refusal  is  disproved,  the 
plaintiifs'  right  to  prosecute  the  action  fails.  The  presumption  which, 
as  the  complaint  alleges,  existed  when  the  action  was  commenced,  has 
now  disappeared,  because  the  receiver  has  sued,  directly  and  not 
derivatively,  in  the  right  of  the  corporati<Hi.  The  reason  for  entertain* 
in^  a  suit  by  stockholders  in  the  right  of  the  corporation  has  ceased  to 
exist,  for  the  corporation  itself,  in  the  name  of  its  receiver,  has  under- 
taken to  do  that  which,  as  plaintiff  alleges,  the  corporation  itself  should 
have  done  before  the  receiver  was  appointed.  The  federal  court  has 
taken  possession  of  all  the  assets  of  the  defendant  corporation,  and 
has  assumed  the  reduction  into  possession  of  its  choses  in  action,  in- 
cluding the  claims  sought  to  be  enforced  in  this  action.  Porter  v. 
Sabin.  149  U.  S.  473, 13  Sup.  Ct.  1008,  37  U  Ed.  815.  As  is  justly  re- 
marked by  my  Brother  SMITH : 

'rrhe  commencement  ot  the  actl<m  against  tbeae  defttidantB  by  tbe  reeelTer 

was  therefore  tbe  assumption  by  the  United  States  court  of  tbls  prosecntlon. 
That  action  tinder  tbe  direction  of  that  court  became  the  superior  artlon, 
because  It  was  Instituted  by  a  court  with  fall  power  to  determine  that  defend- 
ants* liability  should  be  adjudicated  therein.** 

If  tiie  receiver's  action,  although  commenced  after  the  present  case, 
became  the  superior  action,  and,  if  the  two  actions  should  not  botli  be 
prosecuted  simultaneously,  it  can  scarcdy  be  said  that  a  defense  to  the 
present  action  setting  up  tht  pendency  of  the  receiver's  action  is  friv- 
olous, or  tenders  no  issue  which  plaintiffs  should  be  called  upon  to 
meet.  If  it  be  not  frivolous,  but  tenders  an  issue  which  may  be  reason- 
ably termed  debatable,  it  would  be  a  departure  from  the  established 
practice  to  refuse  to  order  a  reply,  to  the  end  that  an  issue  may  be 
framed  which  can  be  passed  upon  on  the  pleadings. 

For  scnnewhat  similar  reasons  I  think  that  the  motion  to  make  the 
receiver  a  party  defendant  was  rightly  denied.  If  the  application  was 
to  make  him  a  party  plaintiff,  or  to  substitute  him  in  place  of  the  pres- 
ent plaintiffs,  a  different  question  would  be  presented.  But  that  is  not 
what  the  plaintiffs  ask  or  desire.  No  relief  could  be  awarded  to  the 
receiver  in  this  action,  which  he  cannot  equally  well  obtain  in  the  action 
which  he  has  himself  commenced.  The  order  granted  by  the  United 
States  District  Court,  permitting  an  application  to  be  made  to  bring  in 
the  receiver  as  a  party  defendant  in  this  action,  at^ears  to  have  been 
made  without  notice  to  those  defendants,  and  was,  as  to  them,  ex  parte. 
I  do  not  understand  that  it  can  be  taken  as  an  expression  of  the  desire 
of  the  federal  court  that  the  receiver  should  be  made  a  party.  If  there 
be  such  a  desire,  that  court,  by  its  receiver,  would  make  the  motion. 
The  order  referred  to,  as  I  understand  it,  amounted  to  nothing  more 
than  an  extension  of  immunity  from  a  charge  of  contempt,  if  plaintiffs 
should  make  the  present  motion,  which,  if  granted  and  acted  upon, 
would  be  equivalent  to  bringing  suit  against  the  receiver.  I  cannot 
share  the  apprehension,  suggested,  if  not  clearly  expressed,  that  the 
rights  of  tiie  corporation  are  not  likely  to  be  so  vigorously  prosecuted 
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by  the  receiver  as  by  these  plaintiffs.  To  entertain  that  suggestion  is 
to  reflect,  not  only  upon  the  receiver  himself,  but  upon  the  court  which 
appointed  him,  and  without  the  consent  of  which  he  certainly  could  not 
discontinue  or  compromise  the  action  he  has  brought  I  think,  there- 
fore, that  the  motion  to  make  the  receiver  a  party  defendant  was  right- 
ly denied. 

As  to  the  order  for  the  examination  of  the  defendants,  if  granted  at 
all,  it  should  be  made  much  less  broad  than  plaintiffs  ask.  Most  of  the 
allegations  of  the  complaint  are  admitted,  or  not  denied.  As  to  these 
no  proof  will  be  required  at  the  trial,  and  therefore  no  examination 
before  trial  is  necessary.  As  to  the  matters  not  so  admitted,  the  ex- 
amination should  in  my  opinion  await  the  determination  of  the  issues 
to  be  raised  by  the  reply,  if  it  is  ordered  to  be  served. 

In  my  opinion,  therefore,  each  of  the  motions  appealed  from  should 
be  affirmed,  with  leave  to  renew  the  motion  for  examination  after  serv- 
ice of  the  reply. 


(08  Misc.  Bep.  280) 

Id  re  FUBUG  PLATQRODND  IN  OTTY  OF  NEW  TOBK. 

(Snpreme  Court,  Special  Term,  Kings  County.   January,  1916.) 

1.  MumciPAi,  CoKFORATioNs  ^=^497 — CoNDEHnATioN  PBOCKBDinas — ^Assess- 
ment— Commissionebb'  Rkpobt. 

Where,  on  an  application  to  conflnu  the  reports  of  commissloDers  of 
estimate  and  ot  the  commissioner  <d  assessment  In  proceedlngB  to  ac- 
Qulre  land  for  a  public  playground.  It  does  not  appear  that  the  oommia- 
sloners  have  acted  arbitrarily,  unlawfully,  or  without  due  regard  to  the 
evidence  submitted,  the  court  will  hesitate  to  set  aside  the  proceedings 
for  Inadequacy  of  the  awards,  though  there  may  be  some  doubt  as  to  the 
benefit  to  ttie  owners  of  land  at  the  sztrana  md  o£  the  area  of  assess- 
ment. 

[Ed.  Note.~-FDr  other  cases,  see  Monlclpal  Cwporatloii^  Cent.  Dig.  H 
1167,  1168;  Dec.  Dig.  «=>497.] 

2l  BIunicipal  Cobpobatioks  ®=34&7 — <jONdkknat[ok  PBOosnuNos — ^Befobt 
— Adequact  or  Awards — Evidence. 

That  the  ccHnmlssloners  In  such  case  have  in  some  Instances  awarded 
less  tban  the  value  testified  to  by  the  city's  expert  does  not  authorize 
setting  aside  the  proceedings  for  inadequacy  of  the  awards. 

[Sd.  Note. — For  oth^r  cases,  see  Municipal  0<Hrporatloas,  Cent  Dig.  U 
HOT,  116S;  Dec.  Dig.  «=9497.] 

8.  MUKICIFAI.  COBPOBATIOHS  «=s>425(2>— OONDUCNATIOn  PBOOKBDIROa— ASSBSS- 

iCENT  or  Benettts — ^Rahaoad  Fbopebtt — PUBUO  Use. 

An  objection  in  such  case  that  land  belonging  to  railroad  companies 
should  not  be  assessed,  for  the  reason  that  it  was  devoted  to  a  public  use, 
was  not  well  tak^,  where  it  appeared  that  the  land  was  used  for  a  car 
bam  and  storage  yard,  especially  where  the  commissi cmer  of  estimate 
made  a  reduction  of  25  per  cent,  oa  his  original  assessment  by  reason 
o£  the  uses  b^big  made  of  the  land. 

[Ed.  Kote. — For  other  cases,  see  Municipal  OorporatltniB,  Cent  Dig. 
i  1032;  Dec.  Dig.  «=»425(2).] 

4.  MirNICZFAX.  COBFOBATIOHS  <&=9472 — CONDEUNATION  PbOCEEDINQS — ^ASSESS- 

ifBNT  or  BEincnrs — Sblsgtion  ot  Fut  Rats — Dibcbetion. 

Where,  in  proceedings  to  acquire  land  for  a  public  playground,  the 
board  of  estimate  and  apportionment  fixed  an  area  of  assessm^t  approx- 

CsoFor  otber  cum  m*  huiw  topto  A  KET-NUUBBR  In  «U  Kay-Numbered  Dlgesti  A  Indexw 
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Imattiy  one  mile  In  radius,  and  the  oomminloner,  In  compliance  with  his 
duty  to  dlBtrlbate  the  assessment  within  that  area,  viewed  the  property 
and  fixed  on  the  flat  rate  of  assessment,  rather  than  on  the  zone  rate,  be- 
lieving that  method  would  be  more  equitable,  and  It  appeared  that  his 
selection  of  that  rate  was  not  an  abuse  of  discretion,  and  that  the  assess- 
ments were  not  the  result  of  an  arbitrary  or  unjust  determination,  but 
were  commensurate  with  the  benefits  derived  by  the  property  assessed, 
an  objectlcm  that  the  assessment  was  inequitable  and  onjust  could  not  be 
sustained. 

[Ed.  Note. — ^For  other  cases,  see  Hnnlc^l  Oorporatl(»is,  Cent  Dig.  | 
1120;  Dec.  XHg.  «=>472.] 

Application  to  confirm  reports  of  commissioners  of  estimate  and 
of  commissioner  of  assessment  in  a  proceeding  to  acquire  land  for  a 
public  playground  in  the  borough  of  Brooklyn,  city  of  New  York.  Ap- 
plication granted. 

Lemar  Hardy,  Corp.  Counsel,  of  New  York  City,  for  city  of  New 
York. 

Frank  E.  Johnson,  Jr.,  of  Brooklyn,  for  Brownsville  Ass'n. 

George  D.  Yeomans,  of  Brooklyn,  for  New  York  Consol.  R.  Co., 
and  Nassau  Electric  R.  Co. 

Edwin  C.  Hamburg,  of  New  York  City,  for  Patrick  J.  McDermott 
and  others. 

Robert  H.  Haskell,  of  New  York  City,  for  Simon  T.  Harding. 
Philip  B.  La  Roche,  Jr.,  of  New  York  City,  for  Isidore  Mosson. 

ASPINALL,  J.  This  is  an  application  to  confirm  the  reports  of 
the  commissioners  of  estimate  and  the  commissioner  of  assessment 
in  the  above  entitled  proceeding.  The  proceeding  involves  the  acquisi- 
tion of  the  block  of  land  bounded  by  Blake  avenue,  Bristol  street,  Du- 
mont  avenue,  and  H(^kin50n  avenue,  and  of  the  three  blocks  of  land 
bounded  hy  Dumont  avenue,  Hopkinson  avenue,  Livonia  avenue,  and 
Douglas  street,  in  the  borough  of  Brooklyn ;  this  property  to  be  used 
for  the  purposes  of  a  children's  playground. 

Upon  the  motion  made  before  me  to  confirm  the  commissioners'  re- 
ports, objections  were  interposed  by  the  owners  of  certain  damaged 
parcels.  These  objections  were  confined  to  the  inadequacy  of  the 
awards  made  for  such  parcels  by  the  commissioners  of  estimate.  The 
report  of  the  commissioner  of  assessment  was  also  (^posed  by  the 
New  York  Consolidated  Railroad  Company  and  the  Nassau  Electric 
Railroad  Company,  upon  the  ground  that  the  properties  of  tile  said 
companies  were  not  subject  to  assessment  for  the  reason  that  the 
lands  so  assessed  were  acquired  by  the  said  railroad  companies  for 
railroad  purposes  and  therefore  for  a  public  use. 

The  report  was  also  opposed  by  Simon  J.  Harding,  Patrick  J.  Mc- 
Dermott; and  others,  owners  of  a  large  number  of  parcels  of  land, 
upon  the  ground  that  the  method  of  assessment  for  benefit  based  upon 
a  flat  rate  was  erroneous  and  not  proportionate  to  the  benefits  con- 
ferred ;  that  the  same  were  arbitrary  and  unfair ;  that  said  assess- 
ments should  have  been  only  nomiiuil  in  amount;  in  otiiers  words, 
that  the  assessments  should  have  been  made  on  the  zone  rate  or  plan 
rather  than  at  the  fiat  rate.   I  have  not  only  read  the  record  in  this 
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proceeding  but  I  have  perstmally  visited  the  playground,  and  ha^e  in- 
spected the  land  within  the  radius  of  a  mile  of  such  playground,  being 
the  area  of  assessment;  so  that  I  might  familiarize  m^elf  with  the 
entire  situation. 

[  1  ]  The  question  of  assessment  is  not  entirely  free  f rc»a  doubt,  and 
there  is  possibly  some  reason  for  discontent  and  antagonism  at  the 
present  time  to  such  assessment  by  some  of  the  property  owners  af- 
fected ;  but  unless  the  commissioners  have  acted  arbitrarily,  unlaw- 
fully, and  without  reason  this  court  should  be  reluctant  to  set  aside 
tiiese  {M'oceedin^,  although,  as  I  have  said,  there  may  be  some  doubt 
at  the  i»'esent  tmie  as  to  the  benefit  to  the  landowners  at  the  extreme 
end  of  the  area  of  assessment. 

The  objecticms  as  to  the  inadequacy  of  the  awards  do  not  convince 
me  that  the  ccxnmissicmers  have  acted  arbitrarily,  unlawfully,  or  with- 
out a  due  regard  to  the  evidence  submitted  upon  the  hearings  before 
such  commissioners,  and  in  my  opinion  the  objectors  have  c(»npletely 
failed  to  direct  the  court's  attention  to  any  material  fact  or  facts  that 
would  warrant  this  court  in  setting  aside  said  report. 

[2]  The  mere  fact  that  the  commissioners  have,  in  some  instances, 
awarded  less  titan  the  value  testified  to  by  the  city's  e3q)ert,  does  not 
and  would  not,  under  the  authorities,  warrant  any  such  inference. 
This  proposition  has  been  decided  time  and  time  again  by  the  courts 
of  this  state,  and  needs  no  citati<Hi  of  authorities  to  sustain  the  same 
at  this  time. 

[3]  The  contention  is  made  on  behalf  of  the  New  York  Consoli- 
dated Railroad  Company  and  the  Nassau  Electric  Railroad  Company 
that  they  should  not  be  assessed  for  benefit  herein,  for  the  reason 
that  their  land  is  devoted  to  railroad  purposes,  and  therefore  for  a 
public  use;  but  it  appears  from  the  evidence  that  part  of  this  land  is 
used  as  a  car  bam  and  yard,  that  part  of  die  land  is  inclosed  with 
a  high  board  fence  and  used  as  a  storage  yard,  and  that  on  other  por- 
tions of  the  said  parcels  of  land  there  is  an  elevated  railway  structure, 
covered  with  timber,  on  which  elevated  trains  are  assembled  and  stored. 
Consequently  I  am  satisfied  that  this  objection,  upoa  the  ground  that 
the  pr(^rty  is  used  for  a  public  purpose,  is  not  well  taken.  This  is 
not  the  same  as  a  right  of  way,  which  is,  I  think,  generally  conceded 
to  be  for  a  public  purpose. 

In  so  far  as  the  parcels  of  land  belonging  to  these  objectors  is  ooa- 
cemed,  there  might  be  a  surrender  of  the  same  at  any  time.  The 
objectors  are  not  compelled  to  continue  using  them  for  the  purposes 
to  which  they  are  now  put,  namely,  for  storage.  They  might,  if  they 
saw  fit,  change  the  place  where  their  cars  are  stored,  and  then  dispose 
of  the  property  after  havir^  obtained  the  benefit  of  the  public  im- 
provement It  cannot  be  said  that  the  benefit  parcels  are  for  a  general 
public  use,  when  the  public  does  not  use  the  same  either  directly  or  in- 
directly. 

It  appears  frcmi  the  record  that  the  commissioner  of  estimate,  in 
preparing  his  final  report  as  to  these  plots  of  land,  realized  that  the 
uses  to  which  the  same  were  being  put  justified  some  consideration  as 
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to  the  matter  of  benefit  received,  and  in  his  final  report  made  a  re- 
duction of  25  per  cent,  on  his  original  assessment,  which  was  a  fair 
and  equitable  concession,  and  I  am  of  opinion  that  the  objections  of 
die  railroad  c(xnpanies,  for  the  reasons  above  stated,  are  untenable 
and  should  not  be  allowed. 

[4]  As  to  the  objections  raised  by  Simon  J.  Harding,  Patrick  J. 
McDermott,  and  others,  that  the  assessment  was  not  levied  according 
to  benefit,  and  was  therefore  unfair,  inequitable  and  unjust,  and  that 
the  zone  rate  should  have  been  adopted  rather  than  the  flat  rate,  I 
have  this  comment  to  make:  Under  the  law  the  power  was  vested 
in  the  board  of  estimate  and  apportionment  to  fix  an  area  of  assess- 
ment, and  pursuant  to  such  power  die  said  board  fixed  an  area  of 
assessment  approximately  one  mile  in  radius  fr<Kn  the  playground, 
and  the  commissioner  of  assessment  was  therefore  compelled  to  dis- 
tribute the  assessment  within  that  area.  The  commissioner,  pursuant 
to  his  sworn  duty,  after  having  viewed  the  property,  fixed  upon  the 
fiat  rate  of  assessment  rather  than  the  zone  rate  or  theory,  believing 
that  method  would  be  more  equitable  and  just. 

The  Betsy  Head  Memorial  Fund,  including  principal  and  interest, 
amounted  to  the  sum  of  $221,202.55,  and  this  entire  amount  has  been 
expended,  or  is  available  for  expenditure,  for  making  the  physical  im- 
provements in  connection  with  the  playground.  The  amount  of  awards, 
interest,  and  taxable  costs  in  this  proceeding  aggregates  the  sum  of 
$263,610.44,  and  in  order  to  raise  this  amount,  so  that  payments  could 
be  made,  it  became  necessary  to  levy  an  assessment  of  that  amount 
upon  the  land  within  the  area  of  assessment.  According  to  the  figures 
presented  that  would  mean  an  assessment  on  each  lot  of  land,  20  by 
100  feet,  of  about  the  sum  of  $10,  which  certainly  cannot  be  said 
to  be  excessive. 

I  am  satisfied  that  the  playgrotmd,  if  not  now  of  gr^t  benefit  to 
some  of  the  property  within  the  area  of  assessment,  will,  as  time  pro- 
gresses, become  of  a>nsiderable  benefit,  not  only  to  such  property,  but 
also  to  the  territory  adjacent  thereto ;  and  inasmuch  as  the  commis- 
sioner of  assessment  was  restricted  in  making  the  assessment  to  one 
of  two  methods,  namely,  the  flat  rate  or  zone  rate,  I  am  satisfied  that 
he  adopted  that  method,  namely,  the  flat  rate,  which,  in  his  opinion, 
would  distribute  the  assessment  justly  and  equitably,  and  that  his  deci- 
sion in  that  respect  was  not  an  abuse  of  the  discretion  vested  in  him, 
and  that  sudi  assessments  were  not  the  result  of  an  arbitrary  or  un- 
just determination  on  his  part,  but  that  the  same  are  commensurate 
with  the  benefits  derived  by  the  property  assessed. 

As  an  evidence  of  the  fact  that  the  commissioner  did  not  err  in  adopt- 
ing the  flat  rate  rather  than  the  zone  rate,  it  can  be  easily  determined 
or  demonstrated  by  considering  the  amount  which  would  be  assessed 
against  Simon  J.  Harding,  one  of  the  largest  landowners  within  the 
area,  under  the  two  methods.  The  number  of  city  lots  assessed  against 
him  is  placed  at  about  1.084,  and  the  assessment  against  this  property 
under  the  flat  rate  amounts  to  about  the  sum  of  $10,500;  whereas, 
under  the  zone  rate  it  is  estimated  that  the  assessme'nt  against  this 
property  would  amount  to  about  $30,000,  making  a  difference  of  about 
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$19>500  under  the  zone  rate  in  excess  of  what  it  would  be  under  the 

flat  rate. 

Such  an  assessment  would  ahnost,  if  not  actually,  amount  to  a  con- 
fiscation of  his  property.  I  have  given  this  matter,  on  account  of  its 
importance  to  the  aty  of  New  York  and  to  the  owners  of  the  property 
affected  herein,  very  serious  consideration,  and  have  reached  the  con- 
clusion that  the  commissioners  have  not  acted  arbitrarily  or  unlawfully, 
and  I  therefore  grant  the  motion  to  confirm  the  commissioners'  reports. 

Motion  granted. 


(Municipal  Conrt  of  (Sty  ot  New  York,  Borough  of  Manhattan,  iSecond  Dlatrlct. 

March  Ifi,  1916.) 

1.  PHTBIOZAItB  AND  SUBOaONS  «=s>22 — ^DKNTISTS — RbCOVKBT  OF  FaTUENT. 

Under  Public  Health  Law  (ConsoL  Laws,  c.  45)  |  202,  permitUng  an  un- 
Ucensed  person  to  perform  mechanical  work  upon  Inert  matter  in  a 
dental  office,  but  proTldlng  the  act  shall  not  be  construed  to  permit  the 
performance  of  Indepmdent  dental  operations  by  an  unlicensed  person 
under  cover  of  the  name  of  a  registered  practltl<mer  or  In  his  office, 
wbere  a  dentist  permitted  a  mechanical  assistant  to  remain  in  his  office 
for  three  months  alone,  while  the  dentist  practiced  In  another  office,  the 
dentist  is  liable  to  a  customer,  for  whom  the  assistant  undertook  to  pre- 
pare a  bridge,  for  the  return  of  the  amount  of  a  fee  therefor  collected  by 
the  assistant. 

[Ed.  Kote. — For  other  cases,  see  Physiclaua  and  Sargeona,  Gent.  Dig.  S 
51 ;  i)ec  Dig.  <S=»22.] 

2.  GosTs  €=»  164(7) — ^Natubb  of  Bight — Unauthobizkd  Practiok  ot  Dentis- 

TBT. 

In  an  action  to  recover  a  payment  of  $23.50  to  an.  unlicensed  assistant 
in  a  dental  office  for  dental  work,  on  rendering  Judgu^nt  for  plaintiff, 
the  court  will  award  the  plalntUTs  attorney  $5  as  extra  costs. 

[Ed.  Note.— S\>r  other  cases,  see  Costa,  Cent.  Dig.  |  633;  Dec.  Dig. 
*=9l64(7).] 

Action  by  Moms  Yankowitz  £^nst  William  Arldn.  Judgment  for 
plaintiff. 

Samuel  Sobel,  of  New  York  City,  for  plaintiff. 
Joshua  S.  Shapiro,  of  New  York  City,  for  defendant. 

SNITKIN,  J.  [1]  The  plaintiff  has  brought  this  action  against 
the  defendant,  a  duly  licensed  dentist,  to  recover  the  sum  of  $23.50 
which  he  paid  to  an  employe  of  the  defendant  for  the  purpose  of  hav- 
ing a  bridge  made  for  his  mouth.  The  defendant  maintains  an  office 
at  160  Delancey  street,  in  the  borough  of  Manhattan,  city  of  New 
York,  where  his  name  appears  to  be  displayed  on  a  sign.  The  plain- 
tiff, unfortunately  unable  to  read  and  write,  when  parting  with  his 
money  relied  upon  the  fact  that  this  bridge  would  be  properly  made 
for  hun,  and  that  the  money  which  he  was  charged  and  paid  was  paid 
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to  one  who  was  duly  authorized  to  practice  dentistry.  It  appears,  how- 
ever, that  after  he  had  gone  for  treatment  about  six  times  the  bridge 
was  not  fitted  to  his  mouth,  and  on  the  last  visit  to  the  defendant's 
office  he  met  the  defendant  personally,  who  then  stated  to  him  that 
the  person  who  had  received  his  money  was  simply  an  employe  and 
had  no  right  to  practice  dentistiY,  and  therefore  he  would  have  to  look 
to  his  employe  for  payment.  The  defendant  in  his  own  behalf  testi- 
fied that  he  did  employ  a  person  named  Holzer,  who  seems  to  be  the 
one  who  received  tiie  money  from  the  plaintiff,  and  that  he  was  in 
his  employ  for  about  eight  months,  and  that  he  employed  him  as  an 
assistant  mechanic  in  the  laboratory.  It  appears  that  the  defendant 
conducts  two  offices,  one  uptown  and  one  on  the  east  side.  During 
the  eight  mon&s  that  this  Holzer  was  employed  by  him  the  defendant 
admits  he  permitted  him  to  remain  in  the  office  alone  for  tiiree  months, 
and  that  during  the  three  months  he  started  in,  to  use  his  language, 
"to  do  that  dirty  work,"  referring  to  several  cases  where  cwnplaints 
had  been  made  to  him  that  his  en^loy£  had  taken  money  for  dental 
treatment. 

The  entire  testimony  of  the  defendant  leads  me  to  the  conclusion 
that  it  is  nothing  but  a  thin  veil  to  circumvent  the  very  salutary  stat- 
ute which  was  passed  for  the  purpose  of  extirpating  the  quackery  in 
the  dental  profession.  It  is  true  that  under  section  202  of  article  9 
of  the  Public  Health  Law  an  unlicensed  person  may  be  permitted  to 
perform  mechanical  work  upCHi  inert  matter  in  a  dental  crffice;  and 
I  fear  that  this  section  has  given  rise  to  a  number  of  illegal  practi- 
tioners, and  particularly  on  the  east  side,  who  prey  upon  the  poor, 
and  then,  when  it  is  sought  to  bring  them  to  justice,  they  can  very  eas- 
ily defend  themselves  by  using  the  name  of  a  licensed  dentist,  and 
claiming  that  they  merely  performed  mechanical  work,  altiiough  from 
a  further  reading  of  the  section  it  appears  that  it  shall  not  be  con- 
strued to  permit  the  performance  of  independent  diental  derations  by 
an  unlicensed  person  under  the  cover  of  the  name  of  a  registered  prac- 
titicmer  or  in  his  office;  and  from  the  evidence  in  this  case  I  am  in- 
clined to  hold  that  that  is  exactly  what  the  defendant  permitted  his  em- 
ploye, Holzer,  to  do.  He  permitted  him  to  perform  dental  operations 
under  the  cover  of  his  name  as  a  roistered  practitioner. 

So  stringent  is  this  section  of  the  Health  Law  that  section  203 
requires  every  practitioner  of  dentistry  to  display  in  a  conspicuous 
place  upon  the  house  or  in  the  office  where  he  practices  his  full  name, 
and  if  there  are  more  dental  chairs  than  one  in  any  office  or  dental 
parlor  the  name  of  the  practitioner  must  be  displayed  on  or  by  the 
said  chair  in  plain  sight  of  the  patient.  That  this  is  a  salutary  statute, 
and  designed  for  the  purpose  of  preventing  the  unwary  from  beii^ 
taken  advantage  of,  cannot  be  gainsaid. 

It  would  be  a  travesty  on  justice  to  permit  the  defendant  to  escape 
liability  on  the  ground  that  he  did  not  receive  part  of  the  moneys  paid 
to  his  employe,  Holzer.  He  permitted  him  to  remain  there  in  charge 
of  his  office,  and  evidently  so  far  as  those  seeking  treatment  in  hi? 
office  were  concerned  held  him  out  as  <me  permittnl  to  practice  den- 
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tistry.  In  the  case  of  Kilmer  v.  Hutton,  131  App.  Div.  625,  637,  116 
N.  Y.  Supp.  at  p^e  136,  the  court,  quoting  from  Sprai^ts  v.  Hawlqr. 
39  N.  Y.  441.  100  Am.  Dec.  452,  says: 

"It  Is  011I7  w&en  tbe  owner  *  *  •  bas  done  sometldnc  calculated  to 
mislead,  nptm  wbldi  a  third  party  has  a  right  to  rely  as  evidence  fd  authority, 
that  sudi  maxim  (viz.  that  where  one  of  two  Innocent  persona  must  suffer  1^ 
the  wrongs  of  another  the  one  who  enables  such  to  txHnmlt  the  wrong  must 
bear  the  consequences)  could  have  any  application." 

Certainly  the  plaintiff  had  a  right  to  rely,  by  the  presence  of  the 
defendant's  employe  at  his  office  on  a  number  of  occasims,  that  he 
was  a  duly  licensed  practicing  dentist,  and,  the  defendant  having 
placed  him  in  the  position  whereby  he  could  commit  a  wrong,  he  (the 
defendant)  must  bear  the  consequences. 

[2]  Judgment  for  the  fdaintiff  in  the  sum  of  $23.50.  I  am  also 
of  the  opinion  that  in  this  case,  as  an  example  to  the  profession  at 
large  that  they  may  not  permit  the  violation  of  the  Health  Law  by 
permitting  unlicensed  and  imqualified  persons  to  practice  under  their 
guise  and  name,  I  am  inclined  to  and  do  allow  the  plaintiff's  attorney 
the  sum  of  $5  as  extra  costs. 

Judgment  accordingly. 


PEOPLE  T.  MBYBB. 
(Court  of  General  Sessions,  New  York  County.   October  27  1014.) 

1.  DlSOBDKBLT  HOUra  ^»17— OlRHBEB— EVIinNCB. 

In  a  prosecution,  under  Laws  1908,  c.  436,  for  knowingly  frequenting  a 
house  o<  prostitution,  evldau»        Insufllclent  to  show  that  accused  was 

guilty. 

[Ed.  Note.— For  other  cases,  see  Dlsordeidy  House,  Gent  Dig.  fl  26- 
20;  Dec.  Dig.  ^17.] 

2.  DisoBDBSLT  House  <s»7— Fbkqubbting — ^Knowlidgb — Otrnsbs. 

Guilty  knowledge  on  the  part  of  defendant  that  the  premises  were  con- 
ducted as  a  house  of  prwUtntlon  Is  an  essential  to  conviction  of  a 
woman  for  violating  Laws  c.  436,  prohibiting  women  from  frequent- 
ing such  premises. 

[Ed.  Note.— SV)r  other  cases,  see  Disorderly  House,  C«it.  Dig.  {  7;  Dec 
Dig.  «S9T.] 

Edna  Meyer  was  convicted  of  a  violation  of  Laws  1903,  c.  436,  in 
that  she  was  found  in  a  reputed  house  of  prostitution,  and  ^e  appeals. 
Reversed  and  remanded. 

Jos.  Du  Vivier,  Dep.  Asst  Dist  Atty.,  of  New  York  City,  for  the 
People. 

John  D.  Stephanidis,  of  New  York  City,  for  defendant 

ROSALSKY,  J.  The  defendant,  a  female,  aged  29  years,  was  ad- 
judged guilty  in  the  Magistrates'  Court  of  a  violation  of  chapter  436 
of  the  Laws  of  1903,  and  the  acts  amendatory  thereof,  in  that  on  the 
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20th  day  of  July,  1914,  in  the  county  of  New  York,  she  was  found 
in  a  reputed  house  of  prostitution,  and  she  was  c(»nmitted  to  tiie  New 
York  Magdalen  Benevolent  Society  for  a  term  of  three  years. 

[1,  2]  The  only  testimony  on  this  a[^al,  which  the  court  can  con- 
sider as  the  basis  of  the  conviction  of  the  defendant^  is  that  of  the 
police  officer,  which  is  as  follows : 

"Q.  State  the  drcDmstances.  A.  I  entered  the  pranlses —  *   *  *  A.  At 

10:20  tbe  night  of  July  20th,  In  company  with  witness  Chultz,  I  entered  the 
premises  242  West  Forty-Ninth  street,  and  walked  up  one  Sight  ot  stairs  and 
rang — witness  Chultz  rang  the  door  bell  of  the  premises  on  the  second  floor 
west  Tbe  defendant  Farvls  came  to  the  door  and  witness  Chultz  said—  Q. 
Well  you  and  Chultz  were  admitted  to  tbe  apartment?  A.  Yes.  Q,  And  wben 
you  went  Into  the  parlor  you  saw  two  or  three  women  there?  A.  We  saw 
this  defendant  and  the  defendant  Parrls.  Q.  Dldo't  you  see  the  defendant 
Camllle?  A.  The  defeadant  CamUle  ushered  us  Into  tto  apartment  Q.  So 
that  when  you  went  Into  the  parlor  you  saw  tbe  last  defendant,  Parrls,  and 
this  defendant  there?  A,  Yes.  Q.  Go  ahead ;  tell  what  faaivened  while  ytn 
were  there.  A.  I  sat  on  a  conch  on  the  west  side  of  tbe  room,  and  the  de- 
fendant Camllle  sat  down  beside  me,  and  after  witness  Chultz  ordered  tbe 
wine  the  defendant  Camllle  stood  up,  and  when  she  was  about  to  leave  tbe 
apartment  to  get  tbe  wine  she  said  to  this  defendant  who  was  sitting  In  tbe 
room,  'Why  don't  you  go  over  and  sit'  beside  the  gentleman?'  This  defendant 
rose,  she  was  sitting  on  a  chair,  and  came  over  and  sat  beside  me,  and  we  bad 
&  talk  OQ  general  topics  until  tbe  defendant  Camllle  came  back  with  the  wine. 
Q,  When  the  defendant  CamUle  came  back  with  tbe  wine,  what  happened 
after  that?  A.  She  served  Uie  wine,  and  I  stood  up  and  walked  over  to  de- 
fendant Camllle  and  said.  'Haveat  yon  got  another  girl  here?  I  don't  like 
this  defendant  Meyers.*  And  she  said,  *No,  I  have  not;'  bnt  she  said,  1 
will  go  with  you.'  So  she  and  I  left  the  apartment  and  went  to  tbe  bedroom, 
and  the  defendant  Camllle  and  I  went  Into  the  bedroom.  Q.  Tell  me  what 
transaction  you  bad  with  Camllle  In  tbe  bedroom.  A.  We  entered  tbe  bed- 
room,  and  she  took  this  kimono  off,  or  night  gown,  and  asked  me  bow  long  I 
wanted  to  stay.  I  said,  'For  a  short  time.*  She  said,  *A  short  time  la  $10.' 
I  then  placed  her  under  arrest  Q.  You  placed  Camllle  under  arrest?  A  Xes; 
I  ushered  the  defendant  CamUle  to  the  front  of  the  apartment ;  then  I  walk- 
ed back  and  opened  the  door  where  tbe  defendant  Parvls  and  witness  Gbnlti 
had  gone  into  and  placed  the  defendant  Parvls  under  arrest  Q.  Then  you 
came  bacit  ?  A.  Tefl ;  I  came  batft  and  plarod  this  defendant  under  anot, 
and  ushered  her  Into  the  front  and  raised  the  window,  and  whistled  into 
the  street  for  Officer  Jones  and  Officer  McDonongh  to  come  up.  Q.  Who  told 
this  defendant  to  sit  beside  you?   A.  The  defendant  Camllle." 

At  the  conclusion  of  the  officer's  testimony  counsel  for  the  defend- 
ant moved  to  dismiss  the  charge,  upon  the  ground  that  there  was  no 
proof  Aat  the  defendant  had  any  knowledge  tlut  the  apartment  was 
conducted  as  a  house  of  prostitution. 

It  is  impossible  to  read  the  record  in  this  case  without  reaching  the 
conclusion  that  the  defendant  was  convicted  without  proof  tending  to 
show  either  that  she  directly  or  inferentially  had  guilty  knowledge  that 
the  premises  in  which  she  was  found  were  conducted  as  a  house  of 
prostitution.  The  testimony  of  the  officer  is  silent  as  to  whether  or  not 
the  defendant  overheard  what  he  said  to  Camille,  or  what  she  said 
to  him.  It  must  be  assumed  that  6ie  conversation  which  the  ofBcer 
had  with  Camille  was  at  some  distance  from  where  the  defendant  sat 
as  the  officer  left  her  and  walked  over  to  Camille,  who  thereupon  pro- 
posed to  acccxnpany  him  to  the  bedroom.  The  record  is  also  silent  as 
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to  whether  the  defendant  saw  the  oflficer  and  Camille  enter  the  hed- 
room.  There  is  not  the  slightest  suggestion  in  the  officer's  testimony 
that  thfe  defendant  conducted  herself  in  a  lewd  or  indecent  manner, 
nor  that  any  other  person  in  the  apartment  committed  any  such  act 
in  her  presence,  nor  that  she  made  any  indecent  proposal  to  the  offi- 
cer while  engaged  in  conversation  with  him.  On  the  contrary,  the 
officer  testified  that  he  talked  with  her  on  general  topics. 

Guilty  knowledge  on  the  part  of  the  defendant  tfiat  the  premises 
are  being  conducted  as  a  house  of  prostitution  is  one  of  the  essential 
and  main  elements  constituting  the  offense  of  which  the  defendant 
was  adjudged  guilty,  and  without  it  no  conviction  can  be  sustained. 
People  V.  Maier,  81  App.  Div.  255.  80  N.  Y.  Supp.  1070.  As  it  is 
to  the  interest  of  society  to  endeavor  to  recast  the  moral  fiber  of  an 
erring  female,  so  that  she  may  be  restored  to  a  useful  position  in  the 
community,  the  courts  should  be  reluctant  to  thwart  or  impede  the 
operation  of  the  statute  under  which  the  defendant  was  committed. 
But  it  would  not  be  consistent  with  the  proper  security  of  personal 
liberty  to  permit  this  conviction  to  stand,  for  it  would  establish  a 
precedent  whereby  any  female  under  the  age  of  30  years  would  be 
exposed  to  the  danger  of  being  sentenced  to  an  institution  for  3  years, 
who,  without  guilty  knowledge  on  her  part,  is  found  in  a  house  of 
prostitution  upon  an  innocent  mission. 

As  I  am  strongly  in  sympathy  with  the  beneficent  purposes  of  this 
statute,  I  shall  order  a  new  trial,  in  order  to  afford  the  people  an  c^- 
portunity  of  establishing,  if  they  can,  that  the  defendant  had  guilty 
knowledge  that  at  the  time  she  was  found  in  &e  premises  they  were 
conducted  as  a  house  of  pro5tituti<nL  - 

The  jud^ent  of  conviction  is  therefore  revised,  and  a  new  trial 
granted. 
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HOMBOPATHIO  HOSPITAL  OF  ALBANY  r.  GHALBCEBS  et  aL 


1.  Fabknt  and  Child  «=b3(1)  — Sttfpobi  or  Child— Fhtsicuii's  and  Bm- 

pital  Fess. 

The  parents  of  a  minor  are  primarily  liable  for  the  serrlcea  of  a  phy- 
sician and  tlie  hospital  fees  in  tbe  necessaiT  treatment  of  the  minor. 

[Bd.  Note.— For  other  caaee,  see  Parvnt  and  CbUd,  Gent:  Dig.  U  8S- 
61;  Dec.  Dig.  «=»3(D.] 

2.  Hospitals  4S96  —  Lubilitt  or  Masisb — HoSKTiX  BzLU— Bubout  or 

Pboof.  « 

In  an  actfm  hj  a  hoscdtal  to  reoorer  its  diargea  tor  the  care  of  defend* 
ant's  minor  employ^,  not  based  on  the  Workmffli*8  OompenaatloD  Act 
(Consol.  Laws,  c  67),  the  plaintiff  mnat  show  hy  a  fair  iHtvoi^ertiM 
ftf  the  evidence  an  express  or  Implied  ctntract  ttiat  detendants  would 
pay  such  fees. 

[Ed.  Note.— For  other  cases,  see  HoaidtalR,  Cent.  Dig.  S  12 ;  Dec  Dl^ 

8.  EviDBNCB  «s»148— CounrtKnoT-^rELBpHoin  ConvKBSATiom. 

Evidence  of  a  t^ephraie  conversation  between  the  representaUrei  of 
a  ho^tal  and  an  nnrecognlzed  person  at  the  other  end  of  tbe  line,  who 
represented  that  he  was  talking  from  d^endants*  store,  but  who  was  not 
shown  to  have  any  authority  to  bind  defent^ants,  is  inadmissible  to  show 
a  contract  by  defendants  to  pay  the  ho^ltal  expenses  <tf  an  employ^ 

[Ed.  Not&— For  other  cases,  see  Svidoice,  Cent  Dig.  I  438;  Dea  Dig. 
^148.] 

4.  CONTBACTS  ^»28(3) — ^BVIDBNCE  OF  AQBKEMKmf — ^lUPLnED  C0HTBAOT8. 

In  an  action  by  a  hospital  against  the  prc^rietors  of  a  store  to  recom 
the  f^  for  tbe  care  of  an  employ^  of  defendants,  evidence  held  Insuf' 
flclent  to  show  an  implied  contract  by  the  proprietors  to  pay  such  fees. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Gent  Dig.  H  133-140, 1820^ 
1821;  Dec.  Dig.  <e=328(3).] 

&  CoNTBACTs  «»79 — Implied  Contbact — ^Pbomibb  to  Pat  Hospital  Fees. 

Promises  by  employers  to  pay  the  hospital  fees  of  an  employ^  for 
which  they  are  not  primarily  liable,  made  after  the  serrloes  woe  renda^ 
ed,  are  not  binding  on  th^i  In  favor  of  the  hospital. 

[Bd.  Note.— For  othw  cases,  see  Contracts,  Cent  Dig.  §|  357-3^ ;  De& 
Dig.  «=>7».l 

<L  Hospitals  ^>5 — ^Implied  Contbact — Bbquxbt  to  Pbbfobu  Sebvice. 

A  request  by  employers  that  a  hospital  rec^ve  and  care  for  an  m- 
pl<^  does  not  Mud  tbe  employers  to  pay  the  fees  tox  mx3i  c&n,  when 
they  were  not  primarily  liable  therefor. 

[Ed.  Note.— For  other  cases,  see  Hospkals,  Cent.  Dig.  |  12;  Dec  IMg. 
«=»5.] 

Action  by  the  Homeopathic  Hospital  of  Albany,  N.  Y.,  against 
Robert  N.  Ch^mers  and  others,  copartners  doing  business  under  the 
style  of  John  G.  Myers  Company.   Judgment  entered  for  defendants, 

and  complaint  dismissed. 

Visscher,  Whalen  &  Austin,  of  Albany  (J.  Harris  Loucks,  of  Al- 
bany, of  counsel),  for  plaintiff. 

John  J.  Scully,  of  Albany  (Charles  Irving  Oliver,  of  Albany,  of 
counsel),  for  defendants. 

CsbVot  oth«r  caM      unw  toslo  4  KBT-NUHBBB  In  all  K«yNunLb«r«l  OlswU  A  laduM 


(Cl^  Court  of  Albany.  February  8,  1916.) 
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HAI^TER,  J.  This  action  is  brought  by  the  plaintiff  against  the 
defendants  to  recover  the  sum  of  $426»  which  item  includes  the  use 
of  operating  roomr  ambulance  fee,  care,  and  maintenance  of  one  James 
Branni^n. 

[1]  The  evidence  fairly  shows  that  the  boy  was  in  the  employ  of 
the  defendants  as  an  errand  boy.  and  was  a  minor,  and,  this  being 
so,  his  parents  were  primarily  liable  for  his  care  and  maintenance, 
and  were  therefore  liable  for  the  services  of  a  physician  and  of  the 
hospital  in  the  necessary  care,  treatment,  and  maintenance  of  the  boy 
while  at  such  institution;  therefore  the  defendants  in  this  case  can- 
not be  held  for  such  services,  unless  there  was  an  express  or  implied 
a>ntract  on  their  part  to  do  so. 

[2]  It  is  true  that,  had  the  plaintifi  sou^t  to  recover  for  its  serv- 
ices under  the  provisions  of  tiie  W^kmen's  Compensation  Act,  the 
defendants  might  have  been  fairly  chargeable  for  such  services  for  a 
period  of  60  days,  subject  to  the  express  terms  of  that  statute;  but 
the  plaintiff  elected  to  bring  its  acticxi  upon  contract,  without  r^;ard 
to  the  terms  and  ccmditioos  of  the  Workmen's  Compensation  Law,  and 
therefore,  in  order  that  it  may  recover  in  such  an  action,  it  must  show 
by  a  fair  preponderance  of  the  evidence  that  there  was,  between  itself 
and  the  defendants,  either  an  express  or  an  implied  contract  that  the 
defendants  would  pay  for  the  necrasaiy  services  rendered  by  tilie  plain- 
tiff in  die  care  and  maintenance  of  the  boy  at  its  hospital. 

There  cannot  be  any  question  from  the  evidence  in  this  case  that 
there  was  no  express  contract.  As  to  the  question  whether  there  was 
an  implied  contract  upon  the  part  of  the  defendants  to  pay  the  claim 
of  the  plaintiff,  the  testimcny  fails  to  disclose  any  such  contract  upon 
the  part  of  the  defendants ;  on  the  contrary;  the  fair  preponderance 
of  die  evidence  shows  that  the  defendants  were  treating  liie  matter 
of  this  claim  as  coming  under  die  Wwkmen's  Compensati(»i  Act,  and 
that  therefore,  if  there  was  a  liability  upon  the  part  of  any  one  odier 
than  the  parents  of  the  boy,  it  was  the  liability  of  the  Massachusetts 
Bonding  Company,  rather  than  any  liability  on  their  part. 

[3,  4]  The  preliminary  conversations  had  over  the  telephone  by  the 
employes  of  the  hospited  with  somebody  representing  that  they  were 
talking  from  the  store  of  the  defendants  come  clearly  within  the  .rule 
as  to  telephonic  communicaticms,  and  their  admissibility  and  weight 
as  evidence,  laid  down  in  Mankes  v.  Fishman,  163  Ai^.  Div.  789,  149 
N.  Y.  Supp.  228,  and  cases  therein  collated,  and  diere  is  nothing  in 
the  evidence  to  show  that  any  person  authorized  to  bind  the  defend- 
ants made  any  contract  with  the  hospital,  either  express  or  implied. 
There  is  no  evidence  that  any  one  at  the  hospital  talking  over  the  tele- 
phone recognized  or  knew  the  voice  of  the  person  talking  from  the 
other  end  of  the  line,  or  that  it  was  any  one  authorized  to  bind  the  de- 
fendants; nor  was  there  any  evidence  of  attending  circumstances 
sufficient  to  show  that  any  such  person  authorized  was  so  talkii^  at 
the  time  when  the  boy  was  first  sent  to  the  hospital,  and  at  the  time 
when  the  bill  for  his  att^dance  and  care  first  commenced  to  run.  It 
is  true  that  the  superintendent  of  the  hospital,  the  witness  Miss  Litde- 
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field,  did  testify  that  she  went  to  the  store  of  the  defendants  and 
asked  for  some  person  in  authority ;  that  no  such  person  was  there» 
and  she  was  informed  that  she  would  be  called  oa  the  telephone ;  that 
later  she  was  called  on  the  telephone;  that  at  the  time  of  such  call 
she  knew  who  was  talking,  though  she  does  not  ex{Hain  how  she  ob- 
tained her  knowledge,  nor  does  she  state  who  such  person  was.  What- 
ever the  conversation  may  have  been  at  this  time,  it  was  concededly 
after  the  hospital  had  entered  up<Mi  the  task  of  caring  for  and  main- 
taining the  boy,  and  did  not  at  all  disclose  who  the  person  was  talk- 
ing to  her,  nor  whether  the  person  was  any  one  who  had  the  authority 
to  bind  the  defendants,  and,  if  it  proves  anything,  tends  to  show  a 
disclaimer  on  the  part  of  the  defendants  of  any  liability  for  the  serv- 
ices rendered  the  boy  at  the  hospital. 

[6]  The  testimony  of  the  witness  Griffiths,  the  president  of  the 
hospital  corporation,  is  of  very  little  weight.  It  is  filled  with  infer-- 
ences,  suppositions,  and  deductions,  rather  than  witii  direct  statements 
of  what  was  said,  and  all  of  the  admissions  which  he  testifies  were 
made,  either  by  the  defendants  Chalmers  or  Hackett,  were  coupled 
with  statements  that  the  Bonding  Company  should  pay  the  bill,  thus 
indicating  that  the  defendants  were  at  this  time  rather  denying  lia- 
bility on  their  part  than  admitting  it;  and,  further,  all  of  these  so- 
called  i»t)mises  were  made  long  after  the  bill  had  been  incurred,  and 
long  after  the  dischai^  of  the  boy  from  die  hospital,  and  if  the  de- 
fendants were  not  primarily  liable  for  the  care  and  maintenance  of 
this  boy,  such  statements  were  not  sufficient  to  bind  Ihem. 

[B]  But,  assuming  that  it  has  been  established  by  the  evidence  that 
there  was  an  express  or  implied  request  upon  the  part  of  the  defend- 
ants that  the  hospital  should  receive  and  care  for  the  boy,  can  it  be 
said,  in  view  of  the  fact  that  the  defendants  were  not  primarily  liable 
for  such  care  and  maintenance,  that  they  were  bound,  by  such  request, 
to  pay  the  charges  incident  to  such  recepticm  and  care?  I  think  not, 
for  the  rule,  it  seems,  is  well  settled  in  this  state  that  a  party  not  pri- 
marily liable  for  the  support  of  another  is  not  chargeable  with  a  bill 
for  physician's  services  rendered  to  such  other  person,  even  upon 
the  request  and  at  the  instance  of  such  party  not  so  primarily  liable. 
This  principle  is  fully  set  out  and  the  rule  laid  down  in  the  case  of 
McGuire  v.  Hughes,  207  N.  Y.  516,  101  N.  E.  460,  46  L.  R.  A.  (N. 
S.)  577,  Ann.  Cas.  1914C,  585 ;  and  I  am  of  the  opinion  that  this  rule 
applies  with  equal  force  and  effect  to  a  bill  for  the  nursing,  care,  and 
maintenance  of  a  patient  at  a  hospital.  The  services  of  a  physician 
rendered  to  a  patient  and  the  services  rendered  to  a  patient  by  a 
nurse,  together  with  the  appliances,  room,  and  the  proper  food  for 
such  patient,  are  analc^us,  and  the  rule  established  as  to  the  one 
must  prevail  as  to  the  oSier. 

I  find  the  defendants  are  entitled  to  judgment  upon  the  merits,  dis- 
missing the  complaint,  with  costs  to  be  taxed.  Extra  allowance  of  $10. 
Clerk  will  enter  jud^^nent  accordingly. 
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PEOPLB  ex  reL  COHEN  t.  IUTTIGAN,  WaTden. 
(Bronx  Oonnty  Court   November  5,  1915.) 


CananAL  Law  <e=»i211— ItfOBTSKinNATB  Sentbncb — ^Prioe  "Contiotion.** 

A  person  who  has  been  found  guilty  by  a  Jury,  or  has  pleaded,  and 
whose  sentence  has  been  suspended,  has  been  "convicted,"  within  Penal 
Law  (Consol.  Laws,  c.  40)  S  2189,  providing  that  a  person  never  before 
"convicted"  of  a  state  prison  offense,  on  being  convicted  and  sentenced  to 
state  prison,  shall  be  given  an  Indeterminate  sentence,  and  la  subject  to 
section  1941,  providing  for  a  definite  sentence  mx  a  second  conviction — 
Code  Cr.  Proc.  }  470a,  providing  .(hat,  if  Judgment  be  suspended  after 
plea  or  verdict  of  guilty,  judgment  may  not  be  pronounced  after  explra- 
.  tion  of  the  longest  period  for  which  defendant  might  have  been  sentenced, 
unless  he  shall  have  been  convicted  of  another  crime  during  such  period, 
indicating  that  be  was  considered  as  convicted  of  the  offense  as  to  which 
judgment  was  suspended;  section  470b  providing  that,  for  purpose  of 
Indictment  and  conviction  of  a  second  offense,  the  plea  or  verdict  and  sus- 
pension of  Judgment  shall  be  regarded  as  a  ctmvlctlon ;  Penal  Law,  |  21, 
providing  that  the  rule  tliat  a  penal  statute  Is  to  be  strictly  construed 
shall  not  apply  to  such  law.  but  all  its  provlslona  must  be  construed  ac- 
cording to  their  fair  Import,  to  promote  justice,  and  effect  the  objects  of 
the  law;  and  the  Penal  Law  being  reQulred  to  be  construed  in  connec- 
tion with  the  provisions  of  the  Code  of  Criminal  Procedure  bearing  on 
the  same  subject. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  S  3302 ;  Dec^ 
Dig.  «=9l211. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series^ 
GonvlctionJ 

Habeas  corpus  by  the  People,  on  relation  of  Hyman  Cohen,  against 
Charles  F.  Rattigan,  Warden  of  Auburn  Prison.  Writ  dismissed,  and 
relator  remanded  to  custody. 

Order  aflnrmed,  157  N.  Y.  Supp.  1140. 

K.  Henry  Rosenberg,  of  New  York  City,  for  relator. 
Francis  Martin,  Dist.  Atty.,  of  New  York  City  (Richard  H.  Mitchell, 
of  New  York  City,  of  counsel),  for  respondent. 

GIBBS,  J.  The  relator,  Hyman  Cohen,  was  omvicted  in  tiiis  court, 
by  verdict  of  jury  of  robbery  in  its  first  degree,  on  the  12th  day  of 
April,  1915,  and  on  the  16th  day  of  the  same  month  was  sentenced  to 
state  prison  to  a  definite  sentence  of  15  years  and  1  mcmth.  After 
conviction,  in  reply  to  the  questions  of  the  clerk  of  the  court  regard- 
ing his  pedigree,  he  admitted  that  in  1909,  under  the  name  of  Herman 
Cohen,  he  was  convicted  of  grand  larceny  in  the  second  degree,  in  the 
Court  of  General  Sessions  of  the  Peace  of  the  City  and  County  of 
New  York,  and  that  he  had  been  discharged  from  custody  on  a  sus- 
pended sentence.  The  above  facts  are  conceded  by  the  relator.  On 
the  16th  day  of  October,  1915,  on  application  of  relator's  counsel,  a 
writ  of  habeas  corpus  was  allowed  by  Ihis  court,  requiring  the  wartten 
of  Auburn  Prison  (the  relator's  place  of  detention)  to  produce  the  re- 
lator in  obedience  to  the  order  contained  in  the  said  writ,  and  in  ac- 
cordance with  the  order  the  relator  was  brought  down  to  this  county 

^s>For  othar  osmb  sw  mum  topic  *  KOT-MUHBBR  In  wJt  K«r-Nnmb«r«4  Digwts  ft  Xnd«s«» 
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and  placed  in  the  custody  of  the  sheriff,  pending  a  detennination 

herein. 

In  the  relator's  traverse  to  the  return,  he  alleges  that  his  cwnmit- 
ment  to  a  definite  term  of  imprisonment  was  in  violation  of  law,  as 
for  purposes  of  sentence  he  was  a  first  offender  and  should  have  been 
sentenced  to  an  indeterminate  term,  since  his  plea  of  guilty  m  the 
Court  of  General  Sessions  followed  by  a  suspension  of  sentence  is 
not  in  law  deemed  a  conviction.  The  question  raised  is  an  important 
one,  and  does  not  appear  to  have  been  adjudicated  in  its  present  ftmn 
before  the  courts  of  this  state. 

The  relator  bases  his  contention  upon  the  case  of  People  v.  Fabian, 
192  N.  Y.  443,  85  N.  E.  672,  18  L.  R.  A.  (N.  S.)  684,  127  Am.  St 
Rep.  917,  15  Aim.  Cas.  177,  and  argues  that  the  law  under  that  deci- 
sion is  declaratory  of  the  proposition  that,  where  a  suspension  of  sen- 
tence follows  a  conviction,  it  is  not  a  conviction,  because  no  final  judg- 
ment has  been  entered.  Fabian  was  indicted  for  having  voted  at  an 
election  "not  being  a  qualified  voter."  It  appears  tliat  Fabian  had 
previously  been  convicted  of  the  crime  of  burglary  in  the  first  de- 
gree, which  is  a  crime  punishable  by  imprisonment  in  a  state  prison. 
A  demurrer  to  the  indictment  was  interposed  and  sustained  by  the 
Court  of  General  Sessions.  The  people  appealed,  and  the  Appellate 
Division  reversed  the  judgment  and  overruled  the  demurrer  (126  App. 
Div.  89,  111  N.  Y.  Supp.  140);  Clarke,  J.,  dissenting.  Fabian  ap- 
pealed to  the  Court  of  Appeals,  and  the  judgment  of  the  Af^late 
Division  was  reversed,  and  the  judgment  of  the  Court  of  General  Ses- 
sions sustaining  the  demurrer  to  the  indictment  affirmed.  192  N.  Y. 
453,  85  N.  E.  672,  18  L.  R.  A.  (N.  S.)  684,  127  Am.  St  Rep.  917, 15 
Ann.  Cas.  177. 

The  Court  of  Appeals  in  the  Fabian  Case  construed  the  term  "con- 
viction" in  the  light  of  the  provisions  of  the  Constitutimi  of  the  state 
and  the  Election  Law  statutes  as  to  what  persons  are  to  be  excluded 
f rcttn  the  right  of  suffrage,  and  the  doctrine  laid  down  in  tiie  case  B 
that  (quoting  in  part  from  the  syllabus) : 

"A  person  against  whom  sentence  baa  been  anspeaded  after  verdict  has  DOt 
been  conrlcted  within  the  meaning  of  the  Constitution  or  the  statutes  enacted 
In  pursuance  Uiereof,  and  is  not  liable  to  Indictment  for  voting  at  an  election, 
'not  being  qualified  therefor,*  in  violation  o£  the  provisions  of  the  sttinte. 
Penal  Code,  I  41—1,  as  amoided  by  Laws  1901,  c.  '871." 

Bartlett,  J.,  speaking  for  the  court  in  this  case,  states: 
"Bearing  In  mind  the  character  of  the  legislation  whldi  the  consrtJtntlonal 
provision  was  designed  to  anthorize,  I  think  the  prevailing  rule  of  the  com- 
mem  law  aa  to  what  sort  of  a  omviction  aorved  to  diaquaUj^  a  witness  Ut^ 
cates  what  sort  of  a  conviction  tlie  framers  of  the  ConsUtntton  oontoniAated 
as  such  as  should  cause  a  dtlzen  to  be  excluded  from  the  right  of  suffrage. 
They  were  dealing  with  the  question  of  the  disqualification  of  voters.  They 
proposed  to  let  the  Legislature  disqualify  voters  who  had  been  or  should  be 
convicted  of  any  Infamous  crime.  Under  the  common  law,  witnesses  who 
bad  been  convicted  of  infamous  crimes  were  disqualified  from  testifying,  bat 
were  not  deemed  to  have  been  thus  convicted  unless  the  record  established  (bs 
rendlUon  of  a  Judgment  upon  the  verdict.  People  v.  Herrlck,  13  Johns.  82,  T 
Am.  Dec.  S64 ;  Peo]^  r.  Whipple,  9  Cow.  707.  It  wa»  the  judcmea^  and  tint 
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otiky,  which  was  received  U  the  legal  and  conclaslTe  evidence  of  the  party's 
guilt  for  the  purpose  of  rendering  him  Incompetent  to  testl^.  Oreenleaf  on 
XMdence.  |  370."  102  N.  Y.  447,  448,  85  N.  B.  674  OS  L.  B.  A.  [N.  S.]  684, 127 
Am.  8t  Rep.  (KL7, 16  Am.  Oas.  177). 

A  careful  reading  o£  the  case  discloses  that  within  the  meaning  of 
the  Constitution  and  the  purview  of  the  Election  Law,  a  voter  has  not 
been  convicted  unless  the  verdict  against  him  has  been  followed  by 
a  judgment.  In  order  to  disqualify  him  there  must  be  a  judgment  of 
conviction,  A  verdict  of  conviction  only  falls  short  of  the  constitu- 
ti<»iai  provisicm  that  "tiie  Leg^lature  shall  enact  laws  excluding  frcxn 
the  r^t  of  suffrage  all  persons  convicted  of  bribery  or  of  any  in- 
famous crime"  (section  2,  art.  2,  State  Constituticm),  and  the  Electicm 
Law  that  "no  person  who  has  been  convicted  of  a  felony  shall  have 
the  right  to  register  for  or  vote  at  any  Election  unless  he  shall  have 
been  pardoned  and  restored  to  the  rights  of  citizenship"  ^aws  1901, 
c.  654,  §  2,  subd.  10). 

It  is  clear,  therefore,  that  the  Fabian  decision  and  the  principles  laid 
down  in  it  govern  the  political  rights  of  individuals  convicted.  (The 
right  to  vote  is  a  political  right  Pe<^Ie  v.  Barber,  48  Hun,  198.)  In 
.  other  words,  it  relates  to  those  rights  which  may  be  exercised  or  prac- 
ticed by  the  citizen  in  the  formation  or  administration  of  government. 
People  V.  Morgan,  90  111.  558.  Under  our  Constitution  and  within 
its  meaning  of  political  rights,  every  citizen  is  given  the  right  to  par- 
ticipate in  the  establishment  and  administration  of  government,  if  he 
does  not  stand  convicted  of  an  "infamous  crime."  No  doubt  the  fram- 
ers  of  the  organic  law  meant  in  comiection,  something  mon  than 
the  verdict  of  guilty.  They  meant  to  exclude  from  the  body  politic 
convicts  in  the  strict  sense  of  the  word.  Black's  Law  Dictionary  de- 
fines a  "convict"  as : 

"One  who  has  been  condemned  by  a  conrt;  *  •  ♦  usually  spoken  of 
condemned  felons  or  the  prisoners  In  penltentlaiieB."  Molinenx  t.  Ck>lllns,  177 
N.  T.  395,  69  N.  E.  727,  66  L.  B.  A.  104;  Morrisey  v.  Pub.  Co.,  19  B.  I.  124,  32 
Atl.  19;  In  re  Allano  (0.  a)  4S  Fed.  617;  Jonea  v.  States  82  Tex.  Gr.  B.  135, 
22  S.  W.  404. 

In  the  sense  of  our  penal  laws  and  the  Code  of  Criminal  Procedure 
of  this  state,  as  will  be  seen  by  citations  of  several  sections  of  the 
same,  it  will  be  seen  that  a  convicted  person  is  one  who  has  been 
found  guilty  by  a  jury  or  who  has  pleaded  guilty,  regardless  of  the 
final  judgment.  The  history  of  the  c<Mistitutional  provision  herein 
referred  to  is  to  be  found  in  the  Fabian  Case  on  pages  447  and  448 
of  192  N.  Y.,  85  N.  E.  672  (18  L.  R.  A.  [N.  S.]  684,  127  Am.  St.  Rep. 
917,  15  Ann.  Cas.  177).  I  do  not  find,  after  a  most  exhaustive  study 
of  ^e  Fabian  Case,  an^  authc»ity  for  disturbing  legislative  enactments 
whidi  refer  to  convictions  as  the  judicial  ascertainment  and  declara- 
tion of  guilt 

The  relator  having  been  duly  ccmvicted  of  grand  larceny  in  the  sec- 
ond degree,  a  crime  ptmishable  by  imprisonment  in  a  state  prison,  in 
•  May.  19(^,  and  subsequently  for  the  second  time  of  a  feloay  on  April 
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12,  1915,  to  wit,  robbery  in  the  first  degree,  could  not  be  sentenced  tm- 
der  section  2189  of  the  Penal  Laws,  which  reads  as  follows: 

"A  person  never  before  conrlcted  of  a  crime  pmilsbable  by  Imprisonment  In 
a  state  prison,  who  Is  convicted  In  any  court  in  this  state  of  a  felony  other 
than  murder  first  or  second  degree,  and  sentenced  to  a  state  prison,  shall  be 
sentenced  thereto  under  an  Indeterminate  sentence,  the  minimum  of  which 
shall  not  be  leas  than  one  year,  or  in  case  a  minimum  ia  fixed  by  law,  not 
less  tlian  such  minimum ;  otherwise,  the  minimum  of  such  sentence  shall  not 
be  more  than  one-half  the  longest  period  and  the  maximum  afaail  not  be  more 
than  the  longest  period  fixed  by  law  tbr  which  the  crime  la  {mnlshable  of 
which  the  offender  is  convicted.  The  maximum  limit  of  saeh  sentence  shall 
be  so  fixed  as  to  expire  during  either  of  the  f^lowlnff  months:  April,  May, 
June,  July,  August,  September  and  October." 

The  plain  requirement  of  law  was  that  he  be  sentenced  to  a  definite 
term  of  imprisonment,  which  was  accordingly  done.  The  circumstance 
that  after  his  first  conviction  he  was  discharged  from  custody  dur- 
mg  his  good  behavior  does  not  m  any  sense  within  the  meaning  of 
the  Code  of  Criminal  Procedure  make  him  a  first  offender.  I  think 
that  even  a  casual  reading  of  sectitms  470a  and  470b  of  the  Code  of 
Criminal  Procedure  makes  this  pomt  clear  to  the  exclusion  of  every 
doubt.    Section  470a  reads  as  follows : 

"If.  the  Judgment  be  suspended,  after  a  plea  or  verdict  of  guilty  or  after  a 
verdict  against  the  defendant  ut)on  a  plea  of  former  conviction  or  acquittal, 
the  court  may  pronounce  Judgment  at  any  time  thereafter  within  the  longest 
period  for  which  the  defendant  might  have  been  sratenced;  but  not  after 
the  expiration  of  auch  period,  unless  the  defendant  shall  have  been  omvicted 
of  another  crime  ctnumltted  daring  snch  period." 

Thus  it  will  be  seen  that  if  the  court  has  suspended  sentence  on  an 
offender,  and  the  longest  period  for  which  he  might  have  been  sen- 
tenced has  expired,  the  court  cannot  pronotmce  judgment,  "unless  the 
defendant  shall  have  been  convicted  of  another  crime  during  such 
period."  Can  it  be  seriously  questioned,  therefore,  that  when  the  Leg- 
islature referred  to  "another  crime"  they  regarded  the  first  offense 
as  a  conviction  on  which  judgment  had  beoi  suspended? 

Then  section  470b  provides: 

"1.  For  the  purpose  of  Indictment  and  conviction  of  a  second  ott&iee,  the 
plea  or  verdict  and  suspension  of  Judgment  shall  be  regarded  as  a  conviction, 
and  shall  be  pleaded  according  to  the  fact.  2.  The  said  plea  or  verdict  and 
suspension  of  Judgment  may  be  proved  in  like  manner  as  a  convlctloa  for 
the  purpose  of  aCTectlng  the  weight  of  the  defendant's  testimony  in  any  action 
or  proceeding,  civil  or  criminal." 

Thus  it  is  apparent  that  an  offender  under  a  suspended  sentence  may 
be  indicted  under  a  suspended  sentence  as  a  second  offender,  and 
mandatorily  receive  a  de^nite  sentence  of  imprisonment  for  "not  less 
than  the  longest  term  nor  more  than  twice  the  longest  term,  prescribed 
upon  a  first  conviction."  Section  1941,  subd.  2,  Penal  Law.  If,  after 
an  offender  has  received  a  suspended  sentence,  he  may  be  indicted  as 
a  second  offender  and  punished  as  such,  there  does  not  seem  to  be 
any  reason  why  he  should  receive  the  benefits  of  section  2189  of  the 
Penal  Law  referring  to  first  offenders.  Section  21  of  the  Penal  Law 
provides  that: 
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"The  rale  that  a  penal  statute  Is  to  be  strictly  const rned  does  not  apply  to 
this  chapter  or  any  of  the  provisions  thereof,  but  all  sncb  provlsloiis  must 
be  ccmstrued  according  to  the  fair  import  of  their  terms,  to  promote  Justice 
and  effect  the  objects  of  the  law." 

And  in  People  v.  Rugg,  98  N.  Y.  537,  it  was  held  that  the  Penal 

I-,aw  must  be  construed  in  connection  with  the  provisions  of  the  Code 
of  Criminal  Procedure  bearing  upon  the  same  subject.  In  general, 
I  think  that  the  decisions  of  this  state  are  grounded  in  the  principle 
that  it  is  the  duty  of  the  courts  to  place  such  construction  upon  stat- 
utes, even  where  a  statute  is  susceptible  of  two  constructions,  that  the 
construction  which  is  to  be  adopted  must  be  the  one  which  more  nearly 
carries  out  what  appears  to  be  the  general  legislative  design  on  the 
subject.  Peoide  ex  rel.  Frank  Murray,  Relator,  against  Daniel  P. 
Becker,  Sheriff  of  Oneida  County,  78  Misc.  Rep.  666,  138  N.  Y. 
Supp.  771. 

An  examination  ofithe  history  of  these  sections  of  the  Code  of  Crim- 
inal Procedure  shows  tliat  the  provisions  of  law  requiring  that  a  per- 
son heretofore  found  guilty  or  a  felony  be  deprived  of  the  benefits 
of  the  indeterminate  sentence  are  based  upon  sound  public  policy,  which" 
dictates  that  more  severe  punishment  shall  be  imposed  upon  the  un- 
regenerate  criminal  than  upon  the  first  offender.  Hie  fact  that  in 
some  cases  the  imposition  of  judgment  is  deferred  by  the  merciful  dis- 
cretion vested  in  the  court,  and  the  judgment  suspended  during  the 
offender's  good  behavior,  does  not  relieve  him  from  the  stigma  which 
he  bears  as  a  previous  violator  of  the  criminal  law,  or  of  tiie  greater 
measure  of  punishment  reserved  for  him,  if  he  be  again  adjudged 
guilty  of  a  felony.  The  history  of  the  indeterminate  sentence  law 
clearly  indicates  that  it  was  enacted  because  the  humane  and  enlighten- 
ed conscience  of  modem  society  desires  within  certain  limitations  to 
save  or  reform  the  first  offender.  It  is  part  of  a  scheme  of  law  adopted 
in  this  state,  and  most  of  the  states  of  the  Union,  and  most  of:  the 
civilized  countries  of  the  world,  denoting  a  general  purpose  to  soften 
the  harshness  of  the  law  against  those  who  have  violated  its  mandates 
for  the  first  time.  But  where  the  individual  shows  such  perverse  and 
unsocial  tendencies  as  are  manifest  in  a  second  offense  (whether  judg- 
ment has  been  suspended  or  not)  the  well-being  of  the  state  demands 
a  ereater  measure  of  punishment  and  repression. 

The  suspMision  of  sentence  only  means  that  the  offender  is  relieved 
during  good  behavior  from  the  penal  consequences  and  dvil  disabili- 
ties that  by  process  of  law  follow  conviction.  Among  these  is  the 
right  to  the  exercise  oi  the  franchise.  It  caimot  be  reasonably  argued 
that  the  suspensicm  of  sentence  wipes  out  the  guilt  of  the  offense,  or 
places  the  offender  in  his  original  position  prior  to  his  conviction. 
His  guilt,  whether  after  trial  or  plea  of  guilty  has  been  judicially 
ascertained  and  determined  and  he  remains  tor  all  time,  even  if  he 
be  pardoned  by  the  executive  power  of  the  state,  a  convicted  person, 
liable  to  indictment  as  a  second  offender  and  to  punishment  as  such. 
In  the  Carlesi  Case,  233  U.  S.  51,  34  Sup.  Ct.  576,  58  L.  Ed.  843,  the 
idaintiff  in  error  argued — after  being  convicted  in  the  Court  of  Gen- 
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eral  Sessions  of  forgery  as  a  second  offender — that  he  could  not  be 
indicted,  convicted,  and  punished  as  a  second  offender  because  of  a 
pardon  granted  him  by  the  President  of  the  United  States  for  the  of- 
fense of  which  he  had  been  convicted  prior  to  the  forgery  conviction 
as  a  second  offender.  He  took  the  position  that  the  pardon  not  only 
releases  the  punishment,  but  blots  out  the  existence  of  guilt,  so  that 
for  all  legal  purposes  he  stood  before  the  court  as  if  he  had  never 
comniitted  the  offense.  The  court  said  in  its  opinion  by  Mr.  Chief 
Jtistice  White  (quoting  from  syllabus) ; 

"The  grantli^  of  a  pardtm  by  tbe  Fieetdent  tor  a  crime  committed  agalut 
the  United  States  does  not  operate  to  restrict  the  power  of  a  state  to  pantah 
crimes  thereafter  committed  against  its  authority,  and  to  prescribe  sndi  pant 
ties  as  it  deems  appropriate  in  view  of  the  nature  of  the  ofloue  and  the  char 
acter  of  the  offender,  taking  in  view  his  past  condact." 

And  the  court  further  held: 

"That  fbe  second  offense  provieloDS  of  the  Penal  Code  of  New  Tork  an 
not  nnconstltntional  as  applied  to  a  person  convicted  of  tbe  same  crime  at 
which  he  had  been  previously  convicted  by  the  United  States  and  pardoned 

by  the  President" 

The  reasoning  of  all  the  cases  examined  appears  to  be  that  the  state 
does  not  undertake  to  punish  the  offender  for  his  first  offense  in  sub- 
jecting him  to  a  longer  term  of  punishment  upon  his  second  offense, 
but  only  increases  the  penalty  (not  in  any  way  depriving  him  of  his 
rights — civil  or  otherwise)  which  is  the  consequence  that  directly  flows 
from  the  said  first  offense,  and  which  in  no  wise  depends  upon  the 
pronouncement  of  the  judgment  The  state,  in  the  exercise  of  its 
sovereign  power  in  dealing  with  violators  of  the  law,  has  the 
inherent  right  to  declare — and  in  this  respect  it  is  paramount  and  su- 
preme— under  what  circumstances  offenses  against  itself  shall  be  deem- 
ed as  involving  a  smaller  or  greater  amount  of  moral  turpitude.  In 
People  v.  Sickels,  156  N.  Y.  541,  51  N,  E.  288,  the  court  said: 

"The  Legislature  has  plenary  power  to  make  laws  for  the  commonitr,  In 
its  social  and  aggregate  capacity,  within  limits  set  by  the  Constitution.  It 
is  Its  duty,  and  It  has  the  amplest  power,  to  prescribe  the  panishments  tot 
offenses  against  the  laws  of  the  state,  and  there  is  no  arbiter  beyond  tbe 
state  Itself  to  determine  what  legislation  Is  Just.   Punishment  is  inflicted,  be- 
cause It  is  right  that  the  state,  in  the  Interests  of  society,  of  which  It  is  tbe 
organized  expression,  should  prescribe  it  as  a  measure  for  the  preroitlon  of 
crime.  In  so  doing.  It  is  right  that  the  degree  ot  punishment  should  be  meas- 
ured by  the  criminality  of  the  individual,  and  that  such  an  example  shall  be 
made  as  will  tend  to  eetaUlsh  a  deterrent  influence  over  the  membere  lA 
society.    Reason  suggests  that  the  persistent  and  hardened  offender  needs  & 
severer  punishment.   The  previous  punishment  having  failed  to  reform  him, 
his  guilt,  upon  his  further  offending.  Is  greater,  and,  b^ng  bo.  severer  treat- 
ment is  needed,  to  compel  him  to  reform  his  ways,  and  in  furthn-anoe  of  the 
effort  to  prev^t  crime.  In  enacting  that,  upon  a  conviction  for  a  second  of- 
fense, tbe  punishment  shall  be  one  of  greater  severity,  the  Legislature  bas 
acted  in  accordance  wltii  the  dictates  of  a  wise  policy  and  has  invaded  no 
constitutional  right" 

For  the  reasons  aforesaid,  the  writ  of  habeas  corpus  is  dismissed, 
and  the  relator  remanded  to  &e  custody  o£  the  warden  of  the  Auburn 
Prison,  or  his  duly  authorized  representative.  Settle  order  on  notice. 
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(Samrwie  Conit.  Appelate  IHvlslon,  Second  DepaztmeuL  March  24,  1916.) 
1.  Landlobd  and  IhifAnT  4»86(i)— BmrawAz,  ov  Lbaob — ^BzBBoira  or  Of< 


Where  a  tenant,  under  a  term  giving  It  the  option  to  renew  for  similar 
term,  who  had  sublet  the  premises  to  another  for  the  balance  of  the  term, 
gave  notice  to  the  landlord,  an  executor,  ot  Intuition  to  renew,  pro- 
Tided  the  aableasee  was  not  mhstltiited  as  tenant  with  tlie  consent  of 
tlie  court.  In  wbldi  case  ttM  notice  of  renewal  was  to  be  wiOidrawn,  and, 
notwithstanding  the  failure  of  the  landlord  to  take  any  steps  to  inrocnre 
an  approval  of  the  court,  gave  later  notice  of  its  Intuition  to  renew,  and 
asked  for  an  acknowledgment  thereof,  and  then,  upon  the  failure  of  the 
sublessees,  sublet  portions  of  the  premises  for  terms  extending  t)e7ond  tne 
original  lease,  the  option  to  renew  was  exercised,  and  the  tenant  was 
liable  for  the  rent  for  the  renewed  term,  though  before  the  expiration 
of  the  original  term  it  withdrew  Its  notice  and  vacated  the  premises. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  S8 
270,  271,  275 ;  Dec.  Dig.  ^860).] 

2.  xtandlord  asd  tenant  $=:>86(2) — rinewal  of  lease — exbboisb  of  opnoif 
—Acceptance  bt  Landlobp. 

The  failure  (rf  a  landlord  to  acknowledge  receipt  of  any  of  the  notices 
of  renewal  did  not  prevent  them  from  becoming  binding,  since  no  accept- 
ance was  necessary  to  complete  the  exercise  of  the  option  for  renewaL 

[Ed.  Note.— For  other  cases,  see  Londlofd  and  Tenant;  Cent  Dig.  U 
2T2,  274 ;  Dec.  Dig.  ^86(2).] 

8.  Landlord  and  Tenant  «=»8$(1>— I^bb — "Renxwax." 

A  provision  in  a  lease  for  its  "renewal"  at  the  expiration  of  the  term 
Is  not  distinguished  from  a  provision  for  Its  extension,  so  as  to  require 
the  execution  of  a  new  lease  before  the  tenant  becomes  bound,  espedaliy 
where  the  toiant,  In  one  of  Its  notlceB,  spoke  of  its  right  as  an  option  of 
extension. 

[Ed.  Nota — For  other  cases,  see  landlord  and  Tenant,  Oent.  Dig.  U 
279,  280:  Dec  Dig.  «s»88(l). 

For  other  definitions,  see  Words  and  Phrasest  First  and  Second  Series, 
Benewal.] 

4.  Conversion  ^=321(2) — Gift  in  Trust  to  Sell— Suit  bt  Trustee. 

Where  a  will  gave  property  to  the  executors  in  trust,  to  be  collected 
and  converted  into  cash,  all  property  to  be  sold  and  proceeds  to  be  divided 
into  six  shares,  a  portion  of  the  lnc(Hiie  from  each  of  which  was  to  be 
paid  to  testator's  wife  for  life,  and  after  her  death  the  shares  of  the 
executors  were  to  be  paid  to  them  Immediately,  and  the  other  shares  to 
testator's  children  when  they  attained  specified  ages,  there  was  an  equita- 
ble conversion  of  the  property,  and  the  executors,  as  trustees,  could 
maintain  an  action  to  recover  the  rent  under  a  lease  of  real  property 
without  joining  the  other  benefidarles  as  plaintiffs. 

[Bd.  Note. — For  other  cases,  see  ConversioD,  Cent.  Dig.  H  S6-65;  Dec. 
Dig.  «s>21(2>.l 

Appeal  from  Nassau  County  Court. 

Action  by  Henry  S.  Orr  and  another,  as  executors,  against  Double- 
day,  Page  &  Co.  Judgment  for  the  plaintiff  on  directed  verdict,  and 
defendant  appeals.  Affirmed. 


Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPIXTON. 
MILLS,  and  PUTNAM,  JJ. 


«a»r«r  otker  easw  ■••  iUM  topic  A  KKT-HOllBBR  Is  M  Key-NwnMrMI  Dlswti  A  InduM 


now. 
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Dean  Emery,  of  New  York  City  (Frederic  R.  Kellogg  and  Eark  I* 
Beatty,  both  of  New  York  City,  on  the  brief),  for  appellant. 
Alfred  B.  Cruikshank,  of  New  York  City,  for  respondents. 

PER  CURIAM.  [1]  The  chief  issue  here  is  whether  defendant, 
which  had  leased  from  John  C.  Orr  a  building  on  East  Sixteenth 
street,  Manhattan,  for  10  years  endin|^  November  1,  1914,  with  an 
option  of  renewal,  gave  notice  of  intention  to  renew,  by  whidi  defend- 
ant became  liable  for  rent  during  the  renewal  term.  Besides  denying 
the  averments  as  to  such  renewal,  the  amended  answer  asserts  a  de- 
fect of  parties  plaintiff.  It  aUeges  that  three  surviving  Orr  children, 
individually,  had  title  on  November  1,  1914,  and  therefore  should  be 
plaintiffs.  Upon  defendant's  removal,  in  October,  1910,  from  the 
borough  of  Manhattan  to  Garden  City,  it  no  longer  required  this 
building ;  but  the  lease  with  this  privilege  of  renewal  was  considered 
advantageous  and  profitable.  As  early  as  September,  1910,  defendant 
suggested  a  prospective  success^  in  its  leasehold  interest,  but  these 
suggestions  were  not  consummated.  Early  in  191 1  negotiations  were 
had  with  a  view  to  assigning  to  a  Mr.  Samuel  Greenberg  the  remain- 
ing years  of  the  original  term,  which '  would  carry  over  to  him 
this  renewal  option.  It  was  proposed  that  he  should  pay  $11,000 
yearly  rent,  instead  of  $10,000  reserved  under  the  lease.  If  this  sub- 
stitution should  receive  the  court's  sanction,  and  defendant's  liability 
be  canceled,  the  executors  were  to  be  paid  $1,000  cash,  and  the  legal 
expenses,  not  exceeding  $500,  to  procure  such  authority  from  the  court, 
and  further  defendant  was  to  guarantee  Mr.  Greenberg's  rent  for  the 
remaining  31^  years.  While  this  proposal  remained  unaccepted, 
and  on  March  24,  1911,  Mr.  Greenberg,  in  the  name  of  the  Ir\'- 
ing  Place  Leasing  Company,  of  which  he  was  president,  took  from 
defendant  a  sublease  of  the  entire  premises  from  May  1,  1911,  to  No- 
vember 1,  1914.  Should  the  court  authorize  the  trustees  to  substitute 
this  subtenant  as  lessee,  then  there  were  further  agreements  between 
the  subtenant  and  defendant.  With  such  e3q>ectations,  defendant,  on 
March  29,  1911,  sent  the  first  notice  of  renewal,  of  which  the  important 
parts  are: 

"We  hereby  notify  yon  that  It  Is  our  Intention  to  take  advantage  of  oni 
rights  and  renew  for  a  period  of  10  years  beginning  November  1, 1914,  tcnnl- 
natlng  October  81,  1924,  wltb  the  understanding  that  this  notice  1b  ti>  be  wltb- 
drawn,  If  the  court  consents  to  accept  the  transfer  of  the  lease  now  in  conrae 
ot  negotiation  to  the  Irving  Place  Leasing  Company,  In  which  e^eat  Ok 
estate  of  John  O.  Orr  is  to  consent  to  the  Bsslgnment  of  our  lease  to  ti» 
Irving  Place  Leasing  Oonytany  as  per  agreements  now  pending." 

Defendant  then  looked  for  a  complete  disposal  of  its  interest  in 
this  lease,  through  this  authorized  substitution  of  the  subtenant  in  de- 
fendant's place.  Apparently  weeks  passed  without  the  lessors  taking 
any  steps  to  obtain  such  authority.  It  nev^  was  obtained,  and  ap- 
parently not  applied  for ;  but  it  does  not  appear  when  this  idea  of  a 
substituticm  was  definitely  given  up. 

In  the  meantime,  the  living  Place  Leasing  Company  was  subletting, 
so  that  defendant  was  being  asked  for  authority  to  make  longer  terms 
to  subtenants  of  the  Irving  Place  Ccunpany*  which,  in  1912,  speared 
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to  be  solvent  and  prosperous.  Defendant  accordingly,  on  October  28, 
2912,  wrote  to  the  Orr  estate: 

"On  or  about  June  1,  1911  (a  clerical  error  for  Mardi),  we  notlfled  you  of 
our  intratlon  to  renew  the  lease  for  the  property  at  13S  East  Sixteenth  street 
for  a  period  of  10  years,  taking  advantage  of  the  option  given  us  In  our  lease. 
The  second  term  begins  November  1, 1914.  ^e  present  tenant  of  the  building, 
the  Irving  Place  Leasing  Company,  desire  to  give  to  a  respective  (sic)  tenant 
a  five-year  lease  for  the  fifth  floor  of  the  building,  and  have  requested  us  to 
give  them  the  lease  for  the  second  term,  namely,  from  November  1,  1914,  to 
November  1,  1924.  Won't  you  please  send  us  communication  acknowledging 
receipt  of  our  notice  to  you  of  our  Intent  to  take  advantage  of  this  option?" 

The  writer  alluded  to  defendant's  yearly  profit  of  $750  by  its  sub- 
lease, and  tfie  satisfactory  manner  tfie  Irvmg  Place  Leasing  Company 
was  meeting  its  obligations,  but  asked  the  Orr  estate  to  make  defend- 
ant a  proposition  to  take  over  the  lease.    It  concluded : 

"Please  send  at  once  the  acknowledgment  of  onr  notice,  and  let  ns  hear  from 
yon  in  reference  to  the  lease  after  you  have  bad  time  to  give  It  careful  con- 
sideration.'' 

Neither  this  letter,  nor  the  one  of  March,  1911,  was  ever  acknowl- 
edged. The  S-year  lease  of  the  fifth  floor  was  apparently  made  to  the 
Phoenix  Engraving  Company  by  the  Irving  Place  Leasing  Company, 
which  latter's  affairs  became  so  involved  that,  in  the  spring  of  1913,  it 
was  dispossessed  by  defendant.  This  left  the  Phcenix  Engraving 
Company  in  difficulties,  as  it  had  made  expensive  alterations  upon  the 
faith  of  its  5-year  term.  On  April  1,  1913,  defendant  granted  the 
Phcenix  Engraving  Company  a  new  lease  to  cover  the  original  5-year 
term,  which  ran  to  December  31,  1917,  thus  overrunning  defendant's 
original  term.  While  defendant  was  thus  protecting  an  innocent  victim 
of  another's  default,  still  the  granting  of  such  a  lease  assumed  the  ef- 
fect and  efficacy  of  its  prior  notices  of  renewal.  At  this  time  defend- 
ant gave  another  lease  to  the  American  Letter  Company,  which  ran 
two  or  three  months  beyond  October  31,  1914.  However,  the  situa- 
tion appears  to  have  changed  quite  abruptly,  as  on  April  28,  1913^ 
defendsuit  wrote  to  the  Orr  estate : 

"We  wish  to  write  and  withdraw  the  tentative  proposal  tor  the  cimtlnuatlon 
of  onr  lease  (m  your  property  at  13d-lS7  East  Sixteenth  street  It  Is  our  un- 
derstanding of  the  lease  that  we  have  up  to  within  90  days  of  its  exi^raUon 
as  a  pcwiod  in  which  we  can  definitely  take  the  option  of  extension  which  the 

lease  secures  to  us." 

This  was  unanswered.  On  November  1,  1914,  defendant  vacated 
the  premises.  This  action  for  3  months*  rent  was  begun  January  1,. 
1915.  The  letter  of  March  29,  1911,  was  a  direct  notice  of  intention 
to  renew.  If  the  trustees  should  be  allowed  to  accept  the  Irving  Place 
Leasing  Company  as  a  tenant,  such  a  notice  might  stand  in  the  way ; 
hence  ^e  understanding  stated  that  in  such  event  the  notice  is  to  be 
withdrawn — a  right  thus  made  dependent  upon  this  substitution. 
Though  the  representatives  of  the  Orr  estate  never  obtained  such 
leave,  defendant  did  not  withdraw,  and  by  not  exercising  this  reserved 
right  allowed  it  to  lapse  and  the  notice  to  bec(»ne  absolute.  The  Oc- 
tober letter  confirmed  the  defendant  as  a  continuing  tenant,  then  plan- 
ning to  grant  5-year  terms  to  its  subtenants. 
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[2]  Defendant's  counsel  cites  Poel  v.  Brunswick-Balke-C<^ender 
Co.,  216  N.  Y.  310,  110  N.  E.  619,  as  to  the  effect  of  the  lessors'  dis- 
regard of  defendant's  request  that  its  October  letter  be  acknowledged. 
Defendant  in  that  case  embodied  in  an  order  for  merchandise  a  con- 
dition, which  it  had  a  right  to  annex  to  its  offer,  that  "in  any  event 
you  must  prcnnptly  acknowledge"  the  order.  In  such  case  a  failure  to 
reply  was  deemed  no  acceptance.  Here  an  acknowledgment  was  sim- 
ply requested,  and  not  made  an  essential  ccMidition.  Clearly,  there- 
fore, the  notices  through  these  successive  letters,  especially  in  view 
of  defendant's  two  leases  running  into  the  renewal  term,  effected  a 
definite  renewal  of  the  lease,  which  its  letter  of  April  28,  1913,  was 
ineffective  to  withdraw  or  cancel. 

[3]  The  learned  counsel,  however,  urges  the  verbal  distinction  be- 
tween a  "renewal"  of  a  lease  and  its  "extension" — in  that  an  exten- 
sion prolongs  any  existing  lease  without  a  new  instnunent,  while  "re- 
newal" is  strictly  a  new  lease;  hence  that  defendant  should  not  be 
held  liable. under  the  old  lease,  but  that,  as  a  condition  of  its  liability, 
the  lessors  should  have  tendered  a  new  lease  for  10  years  from 
November  1,  1914.  Such  nicety  in  distinguishing  legal  terms,  however, 
is  not  accepted  in  New  York,  where  McAdam  on  Landlord  and  Tenant 
(secticMi  1520  has  declared  for  a  wider  scope  for  the  word  "renewal." 
See  Hausauer  v.  Dahlman,  72  Hun,  607,  25  N.  Y.  Supp.  277;  Under- 
bill, Landlord  and  Tenant  §  803.  Indeed,  defendant  itself  terms  its 
right  as  an  "option  of  extension"  in  its  formal  letter  of  April  28,  1913. 
Hence  defendant's  notices  effectually  bound  it  upon  a  renewal  term 
without  the  formality  of  a  further  10-year  lease. 

[4]  But  the  defect  of  parties  is  insisted  upon.  The  will  of  John 
C.  Orr,  who  died  Decemt«r  15,  1906,  was  considered  in  Orr  v.  Orr, 
147  App.  Div.  753,  133  N.  Y.  Supp.  48,  in  extended  opinions  by  Clarke, 
J.,  and  Ingraham,  P.  J.,  dealing  with  the  alleged  suspension  of  the 
power  of  alienation.  The  statute  was  held  not  to  be  violated,  because 
each  interest  will  terminate  upon  tiie  beneficiary  reaching  the  age  in 
the  will.   147  App.  Div.  757,  133  N.  Y.  Supp.  48. 

All  the  testator's  property  was  given  to  his  executors  in  trust  by  the 
eighth  paragraph  of  the  will,  "to  collect  and  receive  the  same  and 
convert  the  same  into  cash  except  as  hereinafter  stated."  A  trust 
to  sell  for  the  benefit  of  legatees  is  one  of  the  allowable  purposes  for 
trusts  in  New  York.  Save  as  therein  accepted,  the  property  was 
to  be  sold  and  the  trust  estate  divided  into  six  ^res,  setting  S4>art  a 
portion  to  each  beneficiary  and  "to  place  the  same  at  interest  for 
their  benefit  and  for  the  benefit  of  my  said  wife,"  and  "to  pay  over 
to  my  said  wife,  semiannually,  two-fifths  of  the  net  income  or  in- 
terest of  each  of  said  portions  for  and  during,"  her  life  and  "during 
that  time  to  pay  the  remaining  three-fifths  of  said  income"  to  or  for 
the  childrra  in  the  manner  stated.  Upcm  the  widow's  death  the  ^lare 
of  Henry  S.  Mary  Louise  Orr  thus  set  apart  for  him  and 

her  is  to  be  paid  over  to  them  respectively.  The  shares  of  each  of  &e 
other  four  children  are  to  be"  retained  by  the  trustees  paying  over  the 
net  income  to  such  as  are  of  age,  with  payment  of  the  pnncipal  shares 
when  two  of  the  children  respectively  reach  the  age  of  30  yean,  and 


Sup.  Ct) 


O.  DB  OOlUBAU  OO.  T.  FBANKBL 


1013 


to  Ihe  remaining  two  children  when  each  is  of  the  age  of  35  years. 
As  ancillary  to  tiiese  dispositions,  the  will  in  the  thirteenth  clause  has 
this  power  of  sale: 

"I  fmtlier  anthorlse  taj  ezecaton  and  tnutees  and  the  surrlTors  of  tbem 
to  sell,  coDvey,  inoitM^>  l«B>e  and  release  any  ^perty.  real  or  personal. 
wUch  I  may  own  at  the  time  of  my  decease,  where v«  altnated." 

From  all  of  these  provisions,  it  cannot  be  doubted  that  an  equitable 
conversion  was  intended.  The  purpose  of  the  trust  is  to  sell,  to  in- 
vest, and  to  pay.  Stagg  v.  Jackson,  1  N.  Y.  206;  Dodge  v.  Pond,  23 
N.  Y:  69;  Finley  v.  Bent,  9S  N.  Y.  364.  The  direction  to  pay  sup- 
ports tiie  construction  that  a  conversion  was  intended.  Chamberlain 
V.  Taylor,  105  N.  Y.  185,  11  N.  E.  625.  The  scheme  of  separation 
of  shares  and  delivery  of  shares  to  the  different  children  call  for  con- 
version of  the  land  into  personalty,  although  the  language  of  the  power 
of  sale,  taken  alone,  is  not  a  positive  direction  for  such  sale.  The 
trustees  here,  as  such,  are  therefore  vested  with  full  title  to  these 
rents,  which  remains  after  the  children  reach  the  ages  provided  for 
payment  to  tiiem  of  their  separate  shares,  and  this  judgment  in  favor 
of  the  plaintiffs  is  a  full  protection  to  defendant  against  the  r^hts  of 
any  heirs  of  the  lessor. 

It  follows  that  the  verdict  for  plaintiffs  was  rightly  directed.  The 
judgment  entered  Ihereon  by  the  County  Court  of  Nassau  County, 
with  its  order  denying  defendant's  motion  for  a  new  trial,  should  be 
affirmed,  witii  coats. 


(Supreme  Court,  Appellate  Term,  First  Department.    Man*  22,  1016l) 

Sales  ^»417 — Bbbach  or  Contract — Damages — Bvidenob. 

In  an  action  by  the  buyer  of  gnlll  (feather)  refuse  for  refosal  to  de- 
liver the  monthly  quantity  after  three  months,  evidence  as  to  the  market 
price  of  snch  refuse  held  insufficient  to  support  Judgment  for  substantial 
damageB. 

[Ed.  Not&— For  other  cases,  see  Sales,  Cent.  Dig.  S  1173;  Dec  Dig. 


Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  District. 

Acticm  by  the  O.  De  Comeau  Company,  Incorporated,  against  Mayer 
Frankel.  From  a  judgment  for  plaintiff,  defendant  appeals.  Judg- 
ment reversed,  and  new  trial  ordered. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

William  Weiss,  of  New  York  City,  for  appellant 
William  A.  McQuaid,  of  New  York  City  (David  Wischer,  of  New 
York  City,  of  counsel),  for  respondent. 

LEHMAN,  J.  On  March  14,  1915,  the  plaintiff  entered  into  a 
written  contract  with  the  Frankel  Feather  Company,  per  Alfred  P. 
Frankel,  for  the  entire  production  of  quill  refuse  of  the  said  Frankel 
Feather  Company,  for  a  period  ending  March  31,  1916,  at  a  price  of 
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$14  per  ton  of  2,000  pounds  per  ton.  In  the  contract  it  was  stated 
that  the  quantity  was  estimated  at  about  30  tons  per  month  or  less. 
The  plaintiff  received  the  quill  refuse  for  about  three  months,  and 
then  was  notified  by  the  defendant  that  he  did  not  consider  himself 
bound  by  the  contract  and  would  not  cranply  with  it  It  appears  that 
the  Frankel  Feather  Company  was  a  trade-name  of  the  defendant 
and  that  the  contract  was  signed  by  Alfred  P.  Frankel,  his  son.  The 
defendant  denies  that  his  son  had  authority  to  sign  the  c<»itract,  but 
the  trial  justice  has  found : 

"That  the  contract  was  made  by  the  defendant,  or  with  his  authority,  or 
that  with  knowledge  of  the  contract  be  ratlSed  the  same  and  petformed  the 
same  In  part,  receiving  the  oonBlderaUon  for  sach  performance." 

This  finding  of  the  trial  justice  is  well  supported  by  competent 
evidence,  even  if  we  disregard  completely  the  evidence  which  the 
plaintiff  claims  was  erroneously  admitted.  I  do  not  find,  however,  in 
the  testimony,  any  basis  for  the  award  of  substantial  damages  which 
the  trial  justice  has  made.  The  plaintiff  attempted  to  show  special 
damages  hv  reason  of  a  contract  which  he  had  with  the  Virginia- 
Carolina  Chemical  Company,  but  he  entirely  failed  to  lay  the  basis 
for  such  damages.  As  part  of  his  proof,  however,  he  showed  or 
attempted  to  show  that  there  was  no  market  for  quill  waste  in  the 
city,  and  consequently  he  could  give  no  evidence  of  the  market  value 
of  the  quill  waste. 

The  learned  trial  justice,  however,  has  found  that  the  defendant 
himself  has  supplied  this  evidence  by  testifying  that  he  was  paying 
$18  a  ton  for  quill  waste.  It  seems  to  me  that  this  finding  rests  upon 
a  misunderstanding  of  the  defendant's  evidence.  It  appears  from  the 
plaintiff's  testimony  that: 

"QulII  waste  1b  the  refuse  obtained  after  cleaning  the  feathers.  The  cleaned 
feathers  are  sold  for  a'  different  purpose,  and  thU  quill  refuse  comes  from 
the  machines."  "Q.  Where  do  they  get  these  featbers?  A.  Tbey  gather  tbem 
from  the  butdier  stores.  They  are  taken  to  the  &ctory  and  cleaned ;  that  is, 
the  light  feathers  taken  out  Q.  Suitable  for  pillows?  A.  Yes.  Q.  And  that 
leaves  feathers  with  the  hard  quill?  A.  Yes,  sir.  Q.  And  the  dirt  and  refuse? 
A.  And  the  dirt  and  refuse.  Q.  And  it  Is  the  residue  that  Is  the  subject- 
matter  ol  this  oontinct,  Is  it  not?  A.  Yes,  sir.'* 

From  this  testimony  it  clearly  appears  that  the  quill  refuse  which 
the  defendant  had  agreed  to  sell  to  the  plaintiff  was  the  refuse  re- 
maining from  the  butcher's  feathers  after  the  defendant  had  cleaned 
the  feathers  and  taken  the  light  feathers  out  The  defendant  on  his 
cross-examination  was  asked  the  following  questions  and  ^ve  tihe 
following  answers : 

"Q.  Do  you  know  what  but<Aers'  feathers  are?  A.  Yes.  Q.  Is  that  feather 
waste?  A.  That  is  not  feather  waste ;  that  is  regular  feathers.  I  buy  these 
feathers.  Q.  From  the  butchers?  A.  From  the  butchers.'  Q.  You  say  you  are 
getting  $14  a  tm  for  it  now?  A.  I  paid  to-day  flS  a  too,  not  $14.  When  I 
sell.  I  ^  f w  the  feather  waste  $14  a  ton.  When  I  buy,  I  pay  $18  a  ton ; 
90  cents  per  100  pounds  feathers." 

It  seems  to  me  quite  clear  that,  when  we  read  the  defendant's  tes- 
timony in  the  light  of  the  plaintiff's  testimony  describing  the  business, 
tiie  defendant  testified^  not  that  be  was  paying  $18  a  ton  for  quill 
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waste,  but  that  he  was  paying  $18  a  ton  for  butchers'  feathers,  and 
that  thereafter  he  received  $14  a  ton  for  the  waste  from  the  butchers' 
feathers. 

Inasmuch  as  this  is  the  only  evidence  in  the  case  upon  the  market 
price  of  quill  waste,  it  follows  that  the  judgment  should  be  reversed, 
and  a  new  trial  ordered,  with  $30  costs  to  appellant  to  aJbide  the 
event.  AU  concur. 


In  re  PUBLIC  PARK  AT  CONEY  ISLAND,  IN  CITY  OF  NEW  YORK. 
(Supreme  Court,  Appelate  DItIsImi,  Seccmd  Department.    March  17,  1&16.) 
1.  SHUTKirr  Domain  4=:»237(5) — Coupenbatior — Cohmibsionebs*  Awaed — At- 

nBUANOC 

In  a  oondemnatUm  proceeding  by  the  dty  of  New  York,  whldi  acquired 
land  for  the  <«»enlng  and  extending  ot  a  ^bllc  park  at  Ooaey  Island, 
where  a  parcel  taken  fronted  a  pnbUc  street,  the  difference  between  an 
award  of  $377,247  and  the  city'?  highest  estimate  of  $217,662  was  ao  com- 
paratively small  that,  within  the  wide  latitude  conceded  to  the  commls- 
Bloners  of  appraisal,  the  coort  would  not  Interfere  with  It. 

lEd.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  SS  611, 
612 ;  Dec.  Dig.  <S=»237(5).] 

Z  Eminent  Douain  €=3202(2, 3) — Cohpensation — Evidence. 

The  value  of  lots  fronting  upon  a  public  street  can  have  at  least  no 
conclusive  bcEurlng  upon  the  value  of  lots  having  no  such  frontage,  or 
which  are  the  rear  portions  of  plots  whose  frontage,  untaken,  stUl  leaves 
ample  depth  for  lot  development 

{Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  i  641; 
Dea  Dig.  ^202(2, 3).] 

8.  EuiNENT  Domain  9=>23S — Cohpensation — Commissionebs  of  AppbaisaI/— 
Basis  of  Awabd. 

ITpon  a  hearing  by  commissioners  of  appraisal  upon  their  preliminary 
report  In  a  condemnation  proceeding  by  a  dty,  the  commlseioners,  at  the 
request  of  the  counsel  for  the  dty,  properly  stated  the  basis  upon  which 
they  made  their  awards  for  certain  parcels. 

[Ed.  Note.— For  other  cases,  see  Eminent  Domain,  Dec.  Dig.  <S=>233.] 

4.  EuiNxirr  DoHAiH  ^237(6) — Goupbkbaiion  —  Bxcxsbzvb  Award  —  Evi- 
dence. 

On  a  dty's  appeal  from  orders  confirming  a  report  of  commissioners  of 
appraisal  awarding  damages  for  three  lots  at  Coney  Island,  aggregating 
about  12  acres,  practicaliy  bare  <^  improvements,  taken  by  the  cltj  for  a 
public  park,  on  the  evidence  consisting  of  expert  testlm<Mi7,  records  of 
sales,  etc.,  awards  for  such  parcels  a^regating  exclusive  of  Interest  and 
improvements,  $1,757,627,  held  so  largely  exces^ve  that  justice  required 
the  court  to  set  aside  the  report  as  to  such  parcels  and  to  remit  the 
matter  to  new  commissioners  of  ai^ralsal. 

XEd.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  SS  611,  612 ; 
Dec  Dig.  «»237(5).l 

6.  Eminent  Domain  €=3233 — Compensation — Hearino  bt  Commissionebs — 
Evidence. 

On  a  hearing  by  commlsslonerB  of  appraisal  to  fix  awards  for  parcels  of 
land  condemned  by  the  dty,  the  commissioners'  demand  for  an  option 
given  to  the  dty  to  purdiase  the  awards  for  a  certain  sum  was  improper, 
as  even  a  bona  flde  offer  made  to  the  owner  to  purdiase  would  be  In- 
competent evidence  in  his  favor. 

[Ed.  Note.— Fw  other  cases,  see  Eminent  Domain,  Dec.  I>lg.  «S3233.1 
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6,  Eminzwt  DoifAiTf  ^=3238 — CovPKNBATioif — Hkakiho  bt  OounsnonxBS— 

PBODnCnON  OF  Afpbaisau. 

On  snch  heerin?,  the  city's  follnre  to  produce  on  tbe  commissioners' 
dCTiand  any  appraisals  which  It  might  have  obtained  at  the  time  of  the 
receipt  of  such  option  warranted  no  adverse  Inference  against  the  dty, 
and  should  not  have  been  commented  upon  by  the  commls^oners. 

[Ed.  Note. — For  other  cases,  see  Bmlneot  Domain,  Dec  Dig.  «=»233.] 

7.  'Eutmirr  DouAiir  «=»238 — CoHPEnaATioH— BuBXNa  bt  CoioassioifEBa— 

AfPBAIBAL  OUTSinB  Testihont. 

On  such  hearing,  the  obtaining  of  Infdrmatlm  from  outside  sources 
should.  In  the  exercise  of  the  commissioners'  discretion,  hare  been  limited 
to  tbe  ascertainment  of  already  existing  facts,  such  as  sales  or  leases, 
and  should  not  hare  been  extended  to  the  very  class  of  evidence  whidi 
the  parties  had  been  placing  before  the  commissioners. 

lEA.  Note. — For  other  cases,  see  Eminent  Domain,  Dec  Dig.  4=a233.] 

&  Eminznt  Domain  «s>233— Goicfinsatxon — HEAsiTfa — Btidkkok. 

In  such  case,  the  action  ot  the  commissioners  of  appralMl  in  declining 
to  receive  two  ai)praisalB  of  experts  tendered  by  Uie  dty,  and  in  Inrtstlng 
that  such  experts  ^ould  be  produced  ior  examination  and  cross-examina- 
tion under  oath,  was  proper. 

[Ed.  Note.— E\>r  othar  cases,  see  Eminent  Domain,  Dec.  Dig.  «»238.] 

Carr,  J.,  dlssraitlng  in  part 

Appeal  from  Special  Term,  Kings  County. 

In  the  matter  of  the  application  of  the  City  of  New  York  relative  to 
acquiring  title,  etc.,  for  the  opening  and  extending  of  a  public  park  at 
Coney  Island,  etc.  From  two  orders  of  the  Special  Term,  the  city  of 
New  York  appeals.  Order  first  appealed  from  reversed,  so  far  as 
relating  to  parcels  1,  2,  and  3,  and  otherwise  affirmed;  and  order  sec- 
ondly appealed  from  entire^  reversed,  and  matter  as  to  parcels  1,  2, 
and  3  remitted  to  William  C.  Beedier,  Esq.,  and  others,  as  new  com- 
missioners of  appraisal. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  MILLS,  and 
RICH.  JJ. 

L.  Howell  La  Motte,  of  New  York  Oily  (Joel  J.  Squier,  of  New 
York  City,  on  the  brief),  for  appellant. 

George  W,  Wingate,  of  New  York  City,  for  respondent  Prospect 
Park  &  C.  I.  R.  Co. 

C.  Walter  Randall,  of  New  York  City,  for  respondent  Huber. 
T.  EUett  Hodgskin,  of  New  York  City,  for  respondent  Balmer's  Es- 
tate. 

MILLS,  J.  This  is  an  appeal  by  the  city  of  New  York  from  two 
orders  made  at  the  Kings  County  Special  Term,  confirming  the  re- 
port of  commissioners  of  apprais^,  which  awarded  damages  for  four 
certain  parcels  of  land  at  Coney  Island,  taken  by  the  city  for  a  pub- 
lic park.  The  condemnation  and  appraisal  included  also  two  certain 
other  parcels,  designated  as  No.  1-A  and  No.  1-B;  but,  as  the  ap- 
pellant does  not  ask  here  to  have  the  awards  for  those  parcels  reviewed, 
I  do  not  consider  them.  Although  the  notices  of  appeal  are  general,  I 
find  it  stated  in  one  of  the  briefs  that  the  city  subsequently  withdraw 
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its  appeal  as  to  those  two  parcels ;  but  I  find  no  such  withdrawal  in 
the  record.  Hie  brief  for  the  city,  however,  asks  o)nsideration  only 
for  the  other  awards,  which  were  made  for  parcels  1,  2,  3,  and  4. 

As  to  irarcels  3  and  4,  the  title  vested  in  the  city  on  April  14,  1912, 
when  the  original  commissioners  of  appraisal  took  and  filed  their  oaths ; 
but  as  to  parcels  1  and  2  title  was,  by  resolution  of  the  board  of  esti- 
mate and  apportionment,  made  to  vest  in  the  city  six  months  later, 
namely,  September  4,  1912.  The  order  appointing  the  original  com- 
missioners was  made  at  the  Kings  Coimty  Special  Term  February  27, 
1912.  The  cc»nmissioners  began  their  hearings  April  8,  1912,  and 
signed  their  report  April  5,  1915,  having  been  engaged  in  their  work 
a  period  of  about  three  years.  By  statute  each  award  had  to  include 
interest  from  the  day  title  to  the  parcel  vested  in  the  city. 

The  land,  when  acquired  by  the  city,  was  substantially  bare  of  im- 
provements, as  the  buildings  and  perishable  structures  thereon  had 
been  destroyed  by  fire  May  28,  1911,  so  that  the  great  bulk  of  the 
awards  was  iot  uie  land  alone  and.  comparatively  little  for  improve- 
ments. 

At  the  time  of  the  condemnation  and  vesting  of  title,  plots  1  and  2 
vrcte  owned  by  Joseph  Huber,  as  trustee,  subject  to  several  mortgages, 
under  a  declaration  of  trust,  by  which  it  appears  that  he  held  the  title 
as  trustee  for  various  parties  interested  as  mortgagees  and  otherwise 
in  the  Dreamland  Corporation,  which  for  several  years  prior  to  the 
fire  had  owned  the  lands  and  used  them  for  the  purposes  of  the  amuse- 
ment place  known  as  Dreamland.  The  award  for  said  parcels  was 
made  to  him  as  trustee. 

Pared  No.  3,  at  the  time  of  vesting,  beloi^ed  to  the  resptmdent,  the 
Prospect  Park  &  Coney  tsland  Railroad  Company,  and  the  award 
is  made  to  it,  subject  to  certain  mortgages.  Parcel  No.  4  at  the  same 
time  belonged  to  Catherine  A.  Balmer.  She  died  pending  these  pro- 
ceedings, and  the  award  for  that  parcel  was  made  to  her  executors, 
subject  to  certain  mortgages. 

The  several  plots,  1,  2,  3,  and  4,  adjoin  each  other  and  are  situated 
in  the  heart  of  the  amusement  section  of  Ctmey  Island,  very  near  to 
the  railroad  station.  Prom  the  evidence,  it  appears  that  Surf  avenue 
is  the  leading  thoroug^ifare  of  the  locality  and  runs,  generally  speak- 
ing, east  and  west,  approximately  parallel  with  the  ocean  shore.  At 
the  east  bound  of  the  locality.  West  Fifth  street  runs  north  and  south, 
across  Surf  avenue,  and  southerly  to  the  water's  edge.  The  block  of 
land  made  up  of  the  several  plots,  1,  2,  3,  and  4,  lies  on  the  west  side 
of  that  street  and  is  bounded  on  the  east  by  that  street  467  feet,  cm 
the  north  by  a  line  200  feet  southerly  from  Surf  avenue  and  nearly 
parallel  therewith  997  feet,  on  the  west  by  adjoining  private  property 
740  feet,  and  on  tiie  soudi  by  the  ocean.  The  other  two  parcels.  No. 
1-A  and  No.  1-B,  not  involved  in  this  appeal,  are  easement  rights 
appurtenant  to  lands  between  parcel  No.  1  and  Surf  avenue,  over  a 
Widk  running  through  parcel  No.  1,  known  as  "Woolsey's  Walk." 
Parcels  1  and  2  together  form  the  westerly  part  of  the  Park  Block 
and  are  on  the  north  bound  443  feet,  on  the  west  bound  740  feet,  on 
the  east  bound  ^2  feet,  and  on  the  south,  along  the  water  front,  about 
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the  same  as  on  the  north.  The  area  of  parcel  No.  1  is  109,830  square 
feet,  and  that  of  parcel  No.  2  is  203,395  square  feet,  making  in  both 
313,115  square  feet,  which  equals  about  7.16  acres. 

Plot  No.  3  is  the  central  part  of  the  Park  Block  and  is  on  the  north 
bound  374  feet,  on  the  east  491  feet,  on  the  west  692  feet,  and  on  the 
south  and  water  front  about  the  same  as  on  the  north,  and  contains 
218,855  square  feet,  or  a  little  over  5  acres. 

Plot  No.  4  is  the  easterly  part  of  the  Park  Block  and  is  on  its  north 
bound  180  feet,  on  the  east,  along  the  street,  467  feet,  on  the  west  491 
feet,  and  on  the  south  or  water  front  something  less  fiian  on  the  north, 
and  contains  74,240  square  feet,  or  1.7  acres.  Hence  die  Park  Block 
includes  about  13.8  acres. 

The  rep(»t  made  the  following  awards  for  the  land,  without  the  in- 
terest : 

For  parcels  1  and  2   fl.OI4,t502  32 

"     3   ,   743,024  97 

**      4   ,   377,247  20 

Total   i.  ,  ?2,134,8T4  49 

Also,  tot  Interest  on  land  awards : 

On  parcels  1  and  2  fJ5B,741  46 

**     S    136345  08 

"  4    69,224  86 

¥361,311  40       SBlfin  40 

Also,  for  Ifflproyementa : 

On  parcels  1  and  2   f  20,900  00 

Interest  tbereon    8,208  16 

On  parcel  4,  under  title  "For  Expenses  Incurred 

Prior  to  Vesting  Tide"   23.897  24 

Into^at  tliereon   4^  14 

«  62,800  63        62,390  6S 

12^676  42 

Also,  for  the  above-mentioned  easement  rlji^ta^ 

viz.: 

Parcel  No.  1-A    9   6,000  00 

Interest  tliereon    767  60 

Parcel  No.  1-B   9   7,600  00 

Interest  thereon   I  1461  26 

914,418  76        14,418  76 

Final  total    92,562,995  17 

It  therefore  appears  that,  according  to  the  report,  the  naked  land 
taken  for  the  park  was  to  cost  the  citv,  at  the  date  of  taking  $2,147,- 
374.49,  and  at  the  date  of  the  report,  $2,510,604.64. 

The  city  duly  filed  objections  to  each  such  award.  The  court  at 
Special  Term,  in  the  first  order  appealed  from,  confirmed  the  awards 
for  parcels  1-A  and  1-B  {the  easement  rights),  and  also  that  for 
parcel  No,  3 ;  and  the  persons  interested  in  the  award  for  plot  No. 
4,  except  the  city,  having  stipulated  that  such  award  be  reduced  by 
the  sum  of  $20,873.24  and  $3,830.24  interest  thereon,  that  order  also 
confirmed  that  award  so  reduced,  the  reduction  leaving  the  award  to 
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stand>  principal  and  interest,  at  $450,050.96.  Such  reducticHl  was 
made  in  accordance  with  tiie  opinion  of  the  justice  presiding  at  such 
Special  Term,  and  was  entirely,  frwn  the  award,  "for  expenses  in- 
curred prior  to  vesting  title,"  leaving  that  part  of  that  award  to  stand 
thus: 

For  expenses,  etc  f3,024  00 

Interest  thereon    554  90 

Total   ...r  g..  »8,578  90 

Instead  of  a  total  for  the  Item  of   $28^  S8 

The  opinion  at  Special  Term  also  held  that  the  award  made  for  par- 
cels 1  and  2  ought  to  be  reduced  by  $12,500,  the  amount  of  the  above- 
mentioned  awards  for  flie  easunent  rights,  and  $17,000,  the  approxi- 
mate amount  of  an  assessment  upwi  tiiose  plots  growing  out  of  the 
then  recent  closing  of  West  Eighth  street,  which  formerly  ran  through 
them.  The  persons  interested  in  the  award  for  those  parcels,  except 
the  city,  having  stipulated  to  such  reduction  of  the  award,  the  Special 
Term,  by  the  second  order  appealed  from,  confirmed  the  award  so 
reduced  as  to  parcels  1  and  2,  which  left  that  award  to  stand  as 
follows : 

For  land    ?9S5.102  32 

Interest  thereon   161^213  21 

Improvements   20,900  00 

Interest  thereon   3,208  15 


The  action  of  the  Special  Term,  however,  did  not  reduce  the  land 
values  as  fixed  by  the  commissioners,  because  the  $12,500  easement 
award  and  the  $17,000  for  the  assessment  were  really,  by  the  court, 
included  in  the  land  value  of  parcels  1  and  2  if  treated,  as  well  they 
might  be,  as  incumbrances  thereon  to  be  paid  off  by  the  making  of 
such  deductions.  Hence  the  awards  ior  the  land  stUl  in  effect  stand 
as  fixed  by  the  report,  namely: 

Parcels  1  and  2  91,014,602  32 

3    743,024  97 

4   „   377.247  20 


Total   ,   52,134,874  49 

Thus  the  city  is  now,  by  the  report  and  the  orders  appealed  from, 
called  upon  to  pay  for  the  land  at  the  rate  of  $154,701  an  acre,  with 
interest  thereon  from  the  date  of  taking  in  1912,  viz.,  $2,134,874  di- 
vided by  13.8  acres. 

As  above  stated,  there  is  no  question  here  about  the  awards  for  the 
easements ;  and  I  do  not  perceive  that  there  is  any  real  question  about 
those  made  for  the  improvements  upon  parcels  1  and  2,  or  for  the 
expenses  incurred  in  reference  to  parcel  4.  Although  the  appellant's 
counsel,  in  his  brief,  claims  that  they  are  too  large,  I  think  that  the 
evidence  as  to  them  was  such  that  the  decision  of  the  oHnmissioners 
should  be  accepted  here.   Therefore  I  shall  confine  my  further  con- 
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sideration  to  the  land  damages  other  than  the  easements,  the  im- 
provements, and  such  expenses. 

The  brief  submitted  by  the  learned  counsel  for  the  city  is  very  long ; 
but,  while  it  is  expressed  in  11  different  points,  it  presents,  aside  from 
reference  to  a  certain  option  hereinafter  separately  discussed,  only 
a  single  contention,  namely,  that  the  awards  ior  the  land  damages 
or  values  are  gros^y  excessive,  far  beyond  what  the  greats  weight 
of  the  evidence  warranted.  This  contenticm  presents  ^e  main  ques- 
tion  for  consideration  here. 

The  several  claims  appear  to  have  been  tried  together  by  the  com- 
missioners. The  appellant's  comisel  submits  a  table  giving  a  summary 
of  the  estimates  made  by  the  several  expert  witnesses  upon  each  side 
as  to  each  parcel,  the  claimants  having  examined  three  such  witnesses 
and  the  city  two,  and  the  claimants'  witnesses  having  varied  in  per- 
sonnel s(xnewhat  as  to  the  different  parcels.  Prom  that  table,  which 
appears  to  be  correct,  I  make  up  the  following  comparison: 
city's  Bluest       Olaiinant'8  Low- 


Parcel.  Estimata.  est  Estimate.  Award. 

1  and  2   76  91.262,4flO  00  $1,014,602  32 

•8    345,866  25  1,400,475  00  743,024  97 

4   217,682  05  710,000  00  877,247  2a 


Prom  this  comparative  table  it  will  be  observed  that  the  difference 
between  the  opposing  estimates,  at  their  nearest  approadi,  is  startlii^, 
altogether  too  large  for  a  sincere  difference  of  opinion  between  ex- 
perts who  appear  upon  both  sides  to  have  been  competent  and  sub- 
stantially equally  so.  Thus,  as  to  parcels  Nos.  1  and  2,  the  claimants' 
lowest  estimate  was  nearly  2.8  times  the  city's  highest ;  and  the  award 
was  about  .8  of  the  claimants'  lowest  and  2.26  of  the  city's  highest. 
Evidently,  as  to  those  parcels,  the  aunmissicmers  regarded  the  daim- 
ants'  estimates  as  much  tiie  more  reliable. 

As  to  parcel  No,  3,  the  claimant's  lowest  was  over  four  times  the 
city's  highest,  and  the  award  was  about  53  per  cent  of  the  claimant's 
lowest  and  a  little  over  twice  the  city's  highest.  Here,  apparently,  the 
commissioners  credited  the  experts  of  neither  side. 

[1]  As  to  parcel  No.  4,  claimant's  lowest  estimate  was  3.31  times 
the  city's  highest,  and  the  award  was  nearly  1^  times  the  city's 
highest  and  63  per  cent,  of  the  claimant's  lowest.  Here  the  commis- 
sioners evidently  credited  mort  the  city's  wimesses.  That  parcel  was 
the  only  one  which  fronted  upon  any  public  street,  and  was,  I  thmk, 
susceptible  of  more  accurate  estimate  than  the  others.  The  difference 
between  the  award  for  it  and  the  city's  highest  estimate  is  so  com- 
paratively small  that  I  think  that,  within  the  well-known  wide  latitude 
conceded  to  such  c(»nmissi<Hiers,  we  should  not  here  interfere  with 
their  award,  and  therefore  I  shall  give  to  it  herein  no  further  con- 
sideration. 

[2]  It  seems  to  me,  however,  ttiat  the  value  of  lots  fronting  upon 
a  public  street  can  have  at  least  no  conclusive  bearing  upon  the  value 
of  lots  having  no  such  frontage,  or  which  are,  as  here,  the  rear  por- 
tions of  plots  whose  frontage,  untaken,  still  left  to  die  claimants  amf^e 
depth  for  lot  development. 
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As  to  parcel  3,  the  difference  between  the  award  and  each  party's 
estiinate  was  veiy  great;  and  the  same  is  true  as  to  parcels  Nos.  1 
and  2. 

[3]  Upon  the  hearing  held  by  the  ccHnmissioners  up<m  their  pre- 
liminary report,  they,  at  the  request  of  the  counsel  for  the  city  and 
over  the  objection  of  the  claimants,  very  properly  stated  the  basis 
upon  which  they  made  their  awards  for  parcels  1,  2,  and  3,  namely, 
for  the  zone  300  feet  deep  back  frtMn  the  ocean  front,  $4.16%  per 
square  foot,  and,  for  the  rest  of  those  parcels,  $1.95  per  square  foot, 
and  'that  for  plot  No.  4  they  adopted  the  same  unit  for  the  300-foot 
zone  back  from  the  water  front,  but  that,  for  the  interior  part  of  the 
plot,  they  treated  the  matter  somewhat  differently  because  of  its 
frontage  upon  the  street,  and  that  as  to  each  plot  they  added  to  each 
such  valuation  10  per  cent,  "for  plottage." 

The  learned  counsel  for  the  respondents  seems  to  think,  and  so 
claimed  before  the  commissioners,  that  the  commissioners  went  out 
of  their  way  to  grant  such  request  <»i  the  part  of  the  city;  but  I  do 
not  so  consider  it  In  granting  such  request  they  were  simply  doing 
what  this  court  very  likely  now  would  remit  the  matter  to  them  to  do, 
if  they  had  declined  such  request.  Matter  of  New  York,  Westchester 
&  Boston  R.  Co.,  73  Misc.  Rep.  219,  at  221,  130  N.  Y.  Supp.  1005. 

It  does  not  seem  to  me,  however,  of  much  importance  upon  what  has 
is  of  possible  subdivision  the  experts  or  the  commissioners  valued,  be- 
cause the  several  plots  had  never  been  actually  subdivided  in  any  such 
fashicm,  and,  with  their  respective  frontages  up<m  Surf  avenue,  before 
the  takk^^  evidently  ccmstituted  large  tracts  available  for  amusement 
purposes;  and  it  would  seem,  as  to  each,  that  its  greatest  value  would 
be  had  by  taking  it  as  a  whole  for  that  purpose. 

[4-8]  While  great  regard  should  here  be  paid  to  the  ccHiclusion  of 
commissioners  who  have  viewed  the  premises,  yet  it  seems  to  me  that 
in  such  a  case  as  this,  where  the  land  is  in  a  well-known  locality,  long 
used  for  a  special  purpose  generally  profitable,  and  having  no  special 
features  of  improvement,  it  ought  to  be  possible  for  the  evidence  to 
disclose  facts,  such  as  actual  sales,  which  would  afford  a  reliable  cri- 
tericm  to  judge  the  correctness  of  those  conclu^ons.  I  cannot  here 
pensive  how  any  actual  view  by  the  onnmissioners  could  afford  any 
substantially  greater  light  than  me  evidence,  and  especially  &e  maps, 
which  make  die  situation  perfectly  plain. 

The  claimants'  experts  attempted  to  sustain  their  estimates  by  cer- 
tain sales  apparently  known  to  all  the  expert  witnesses,  namely,  the 
Vanderveer  sale,  the  Skinner  sale,  and  the  Rauscher  sale.  Each  such 
sale  was  of  a  lot  fronting  upon  Surf  avenue  and  not  running  through 
to  the  ocean.  The  Vanderveer  lot  was  at  the  northwest  comer  of 
Fifth  street  and  Surf  avenue,  opposite  to  the  front  of  the  plot  out 
of  which  parcel  No.  4  was  taken.  It  sold,  February  4,  1910,  for  $110,- 
000.  It  was  25  feet  front  on  the  avenue,  101.29  feet  on  tiie  street, 
with  an  extension  to  the  rear  of  38  by  25,  which  part  did  not  front 
on  the  street.  It  was  a  hotel  property.  The  experts  upon  both  sides 
valued  the  buildings  at  $50,000,  leaving  the  land  at  $60,000. 

The  Skinner  sale  was  of  a  plot  on  the  south  side  of  Surf  avenue,  75 
feet  on  the  avenue  by  100  feet  in  depth,  apparently  being  the  north- 
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west  corner  of  the  front  of  the  plot  out  of  which  parcels  1  and  2  were 
taken.  It  sold,  January  20,  1908,  for  $100,000,  as  claimed  by  the 
city's  expert,  or  $110,000  as  claimed  by  the  claiinant's  expert  The 
buildings  upon  it  were  of  no  substantial  value. 

The  Rauscher  sale  was  in  August,  1911,  for  $200,000,  of  a  plot  on 
the  north  side  of  Surf  avenue,  75  feet  east  of  West  Eighth  street, 
running  134  feet  along  the  avenue  242  feet  deep,  but  ixT^^ular  at 
the  rear.  It  therefore  was  on  the  opposite  side  of  the  avenue,  directly 
north  of  the  plot  out  of  which  parcel  No.  2  was  taken. 

Those  three  sales,  which  were  the  nearest  proven  of  comparatively 
small  lots  fronting  on  Surf  avenue  and  not  going  through  to  the  ocean, 
seem  to  warrant  the  conclusion  that  int^ior  lots  20  by  100  deep  upoa 
the  south  side  of  Surf  avenue,  in  front  of  parcels  1,  2,  and  3,  are 
worth  about  $25,000  each,  and  that  I  understand  to  be  substantially 
the  claim  made  here  by  both  sides.  Thus  Day,  the  leading  expert  for 
the  city,  made  that  estimate ;  and  Pyle  and  Porter,  of  the  chiiniants' 
experts,  made  substantially  the  same;  and  Mr.  Reynolds,  president  of 
the  Dreamland  Corporation,  April  11,  1911,  testified  before  the  tax 
commissioners  to  the  same  valuation. 

The  city's  experts  relied  strongly  upon  two  certain  sales  of  large 
plots  going  through  from  Surf  avenue  to  the  ocean,  viz. :  (a)  That  of 
the  plot  out  of  which  parcels  1  and  2  were  taken;  and  (b)  that  of  a 
plot,  also  on  the  south  side  of  Surf  aiwnue,  running  through  to  the 
ocean  and  situated  about  1,000  feet  west  of  parcel  No.  1.  Those  two 
sales  appear  to  be  the  only  ones  in  rec^t  years  of  any  large  plot  of 
land  on  the  south  side  of  Surf  avenue  running  throug^i  to  the  ocean, 
anywhere  near  the  locality  in  question.  The  first  sale  was  the  purchase 
by  the  Dreamland  Corporatim,  or  its  promoters,  in  September,  1903, 
of  the  entire  plot  out  of  which  parcel  2  was  taken.  The  sale  was  made 
by  a  referee  in  partition,  in  two  parcels,  the  first  being  the  frontage 
of  293  feet  on  Surf  avenue,  with  a  depth  of  about  450  feet,  and  the 
seccmd  being  of  the  rest  of  the  plot  to  the  ocean,  and  being  now  all 
included  in  parcel  No.  2,  The  prices  paid  were ; 

For  tHe  front  part   1200,000 

For  tbe  rear;  tbat  ia,  tovards  the  ocean  i.   247;j00 

Making  a  total  of  $147,500 

At  the  time  of  the  sale  there  were  certain  improvements  upon  tbe 
land,  which  are  valued  in  tbe  evidence  at  $40,000,  making  die  price 
for  the  land  alone  $407,500. 

As  to  the  adequacy  of  that  price,  it  is  to  be  noted  that  Mr.  Reynolds, 
the  president  of  the  Dreamland  Corporation,  in  certain  testimony  given 
by  him  before  the  tax  commissioners,  April  11,  1911,  stated  that  he 
paid  "an  exorbitant  price"  for  the  property. 

The  following  year,  March,  1904,  the  same  interest  purchased  the 
plot  extending  from  the  ocean  up  to  100  feet  south  of  Surf  avenue, 
out  of  which  parcel  No.  I  was  taken, 

llV>r  the  price  of.  ?225,0(» 

Tbe  evidence  values  tbe  Improveoients  at  tbat  time  on  said  plot  at. ..  15,000 

Leaving,  as  tbe  price  of  tbe  naked  land  $210,000 
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Therefore  the  price  paid  in  1903  and  1904  for  the  entire  plot  out  of 
which  parcels  1  and  2  were  taken  was  $617,500.  Such  purchase  was 
evidenUy  made  a  ready  buyer  for  the  express  purpose  of  establish- 
ing the  amusement  center  known  as  "Dreamland."  Hiat  purpose  was 
shortly  carried  out,  but  the  enterprise  proved  a  failure  from  the  start, 
not  having  been  able  to  pay  any  of  the  interest  upon  the  first  mort- 
gage, except  for  one  year,  or  any  taxes. 

Much  the  greater  weight  of  the  evidence  indicates  that  there  has 
been  no  considerable  increase  in  valuation  since  those  purchases.  Thus 
claimants'  expert  Greve  testified  that  there  had  been  no  increase  in 
values  since  1904,  and  PcHter,  another  such  witness,  testified  that  there 
had  been  none  for  five  years ;  tiiat  is,  since  1907.  Reynolds,  before 
the  tax  commissioners  in  April,  1911,  complaining  of  an  assessment 
of  $564,500  for  the  entire  plot  out  of  which  parcels  1  and  2  were  the 
next  year  taken,  testified  that  the  assessment  of  the  previous  year  of 
$420,000  was  full  market  value. 

The  award  for  the  land  in 


Parcels  1  and  2,  as  It  now  atanda,  la  91,014,602  32 

The  value  of  the  Surf  arenae  land  in  front  of  parcel  No.  2,  at 
the  rate  of  $25,000  fin  a  lot  20  feet  ttotit  tyj  lOO  de^  making 

14%  snch  lots,  is   382,500  00 

The  value  of  the  second  100  feet  back,  south  of  Surf  avenue,  for 
the  entire  north  bound  of  the  parcels  1  and  2,  440  feet,  at 
96,000  for  inch  a  lot,  which  is  less  than  one-fourth  of  audi 
valuation  of  the  front  lots,  namely,  22  lots  at  K^OOCK  Is   182,000  00 


Ifaklng  a  total  of  i  $1,60&A02  82 


In  1903  and  1904,  therefore,  the  entire  tract  was  purchased,  as 
above  incticated,  for  $617,500.  It  seems,  therefore,  that  the  ccmunis- 
sioners  have  valued  the  land  taken  in  parcels  1  and  2  upon  a  basis 
which  made  the  entire  tract  so  purchased  worth,  in  1912,  $1,509,102.32, 
or  2.44  times  its  purchase  price,  and  that  their  increase  in  valuation 
over  the  purchase  price  was  substantially  in  their  such  increase  as  to 
the  portions  of  the  tract  included  in  parcels  1  and  2. 

I  can  see  nothing  in  the  evidence  to  warrant  any  such  conclusion  of 
increase,  and  I  cannot  imagine  that  the  commissicmers,  by  their  physi- 
cal obsa^tion  of  the  locality,  can  have  seen  an^ii^;  to  justify  the 
same.  It  is  evident,  moreover,  that  lh&  commissioners  valued  parcel 
No.  3  upon  the  same  basis. 

The  next  sale  relied  upon  by  the  city's  experts  is  the  Ables-Gold 
Real^  Company  sale  made  in  1908  fen*  $325,000  of  a  plot  on  the 
south  side  of  Surf  avenue,  about  2,000  feet  west  of  parcel  No.  1,  be- 
iDg  150  feet  front  on  the  Avenue,  running  through  south  to  the  ocean 
about  900  feet.  I  estimate  the  distance  of  2,0CO  feet  by  measuring 
upon  one  of  the  maps,  assuming  that  such  map  was  drawn  to  a  uni- 
form scale. 

The  street  known  as  the  Bowery  runs  through  that  plot,  parallel 
with  Surf  avenue  and  about  190  feet  south  of  it.  Day,  leading  ex- 
pert  for  the  city,  fixes  the  value  of  the  plot,  according  to  the  purchase 
l^ce,  as  follows: 
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7M  Surf  aveone  lots  at  914,000. 
lots  on  north  side  of  Bowery, 
at  910,000.  , 


|10S,000 


76.000 


7^  lots  oa  soatli  side  of  Bowery, 
at  $10,000.  


76,000 


20  Interior  street  lots,  30x100,  tIz. 


on  Kensington  Walk,  at  $1,000. 
7%  ocean  lots  20x200^  at  $6,000 


20,000 
37,500 


Add  5  per  craL  tor  plottage 


$312,500 
15,625 


$328,126 


Mr.  Somerville,  one  of  the  leading  experts  for  tfie  claimants,  testi- 
fied that  the  Surf  avenue  lota  were  worth  $20,000  apiece,  and  the 
Bowery  lots  $12,000.  The  learned  counsel  for  the  appellant  here  claims 
that  the  analysis  of  that  sale  shows  that  the  tract  fronting  on  the  ocean 
by  a  depth  of  300  feet  was  sold  for  about  one-quarter  of  what  the 
commissioners  awarded  for  a  like  tract  upon  the  ocean  front  out  of 
parcels  1  and  2;  that  the  allowance  made  by  the  ccttnmissi<mer8 
amounts  to  about  $25,000  for  a  lot  20  feet  upon  the  ocean  by  300  feet 
deep;  and  that  in  the  Ables-Gold  Realty  Company  sale  the  ocean 
front  2,000  feet  west  brought  only  about  one-quarter  as  much.  It  is 
difficult  for  me  to  make  a  close  comparison  between  that  sale  and  such 
award.  It  is  clear,  I  think,  in  a  general  way.  that  the  award  is  at  a 
much  higher  rate  than  the  sale,  although  it  seems  to  be  agreed  that 
there  had  been  no  advance  in  value  from  1908,  the  date  of  such  sale, 
to  1912,  the  date  of  the  taking. 

Various  other  sales  of  parcels  running  from  Surf  avenue  southerly 
to  tiie  ocean  were  cited  by  the  citjr's  expert  as  sustaining  his  conclu- 
sions ;  but  all  those  parcels  are  situated  much  more  remotely  from 
parcel  No.  1  to  the  west  to  even  a  distance  of  about  one  mile  from 
it.  While  his  reasoning  in  that  respect  seems  sound  and  persuasive, 
the  distance  of  those  parcels  is  so  great  irom  the  plots  taken  herein 
that  I  am  in  doubt  as  to  how  much  weight  should  be  accorded  to  such 
sales. 

I  am,  however,  very  strongly  impressed  that  the  purchase  by  or  for 
the  Dreamland  Corporaticm  or  its  immediate  predecessor  in  1903  and 
1904  of  the  several  tracts  out  of  which  parcels  1  and  2  were  taken  was 

at  the  then  full  value  of  the  land,  and  that  the  evidence  warrants  no 
conclusion  that  there  was  thereafter,  up  to  its  taking  in  1912,  any 
such  increase  in  value  as  indicated  by  these  awards.  Indeed,  I  think 
that  the  aggregate  awards  for  parcels  1,  2,  and  3,  of  $1,757,627.29, 
was  at  least  half  a  million  of  dollars  too  great,  the  price  at  such  pur- 
chase of  the  entire  tract  out  of  which  parcels  Nos.  1  and  2  were  taken 
having  been,  as  above  shown,  $617,200. 

It  seems  evident  that  after  the  fire  in  May,  1911,  which  almost  to- 
tally destroyed  the  structures  upon  parcels  1  and  2,  Dreamland,  so 
that  that  corporation  collected  some  $375,000  of  insurance,  and,  in 
October,  1912,  still  had  $25,000  more  of  it  due,  agitation  soon  began 
for  the  taking  of  these  parcels  1,  2,  3,  and  4  by  the  city  for  a  public 
park.    Mr.  Reync^ds,  president  of  Dreamland,  evidently  was  mudi 
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interested  in  advancing  the  project  As  an  inducement  to  the  board 
of  estimate  and  apportiomnent  to  pass  the  necessary  resolutions  for 
the  taking,  he  presented  to  that  board  a  written  option  ncecuted  by  the 
proper  officials  of  the  Dreamland  Corporation,  to  the  effect  that  with- 
in sixty  days  after  the  final  confirmation  of  the  awards  to  be  made  for 
such  lands  the  city  might,  at  its  option,  purchase  said  awards  for  the 
sum  of  $1,000,000,  with  interest  thereon  from  August  1,  1911,  such 
option  being  tendered  and  to  be  received  upon  the  express  condition 
that  on  or  before  February  1,  1912,  the  city  should  pass  such  neces- 
sary resolutions,  the  title  to  the  premises  to  vest  on  the  filing  of  the 
oaths  of  the  commissioners  of  appraisal  or  within  six  months  there- 
after. That  board  did,  on  January  11,  1912,  receive  tihe  option  and 
pass  such  resolutions,  and  tiUe  vested  in  the  city  within  the  limit  of 
time  fixed  in  the  option. 

After  the  evidence  had  been  taken  by  the  commissioners  and  briefs 
submitted  to  them,  they,  at  a  meeting  held  September  14,  1914,  ex- 
pressly directed  their  clerk  to  obtain  from  the  comptroller  a  copy  of 
such  option,  and  at  their  meeting  the  next  day  the  counsel  for  the  city^ 
pursuant  to  such  demand,  produced  and  submitted  to  the  commission- 
ers such  cc^y  without  making  any  objection  or  protest. 

I  note  it  stated  in  the  brief  of  one  of  the  claimants'  counsel,  that 
the  counsel  for  the  city  had  previously  presented  to  the  commission 
such  option;  but  I  find  in  the  record  no  minute  of  his  having  done 
so,  and  apparently  such  claimant's  counsel,  as  authority  for  his  state- 
ment, refers  to  the  fact  that  in  this  record,  as  a  part  of  the  prelim- 
inary proceedings  in  this  matter,  the  city's  counsel  had  inserted  a 
copy  of  such  opti(»i  and  such  resolutions.  Such  insertion,  to  my  mind, 
warrants  no  inference  that  the  same  had  in  any  manner  been  presented 
to  the  commissioners  upon  the  hearing. 

In  January,  1915,  the  commissioners  filed  their  preliminary  report, 
and  the  city  shortly  thereafter  filed  its  objections  thereto,  one  of 
which  was  to  the  eiiect  that  the  commissioners  had  erroneously  taken 
into  consideration  such  option,  and  another  was,  in  general  terms,  that 
they  had  received  testimony  which  should  have  been  excluded.  At  the 
hearing  by  the  commissioners  upon  the  objections,  they  several  times 
complained  because  the  city  had  not  submitted  to  them  certain  apprais- 
als, which  it  was  alleged,  and  apparently  at  least  impliedly  admitted 
by  the  city's  counsel,  it  had  obtained  of  the  property  when  the  board 
of  estimate  and  apportionment  received  the  option.  Indeed  the  re- 
marks upon  that  subject,  of  the  commissioner  who  did  the  talking, 
were  quite  pointed,  indicating  clearly  the  commissioner's  opinion  that 
the  city's  representatives  had  acted  quite  wrongly  in  not  producing  such 
appraisals  or  the  experts  who  made  them,  and  were  subject  to  the 
adverse  inference  which  obtains  against  the  party  who  has  suppressed 
material  evidence  at  his  command. 

Indeed,  the  leading  counsel  for  the  claimants  took  occasion  to 
promptly  and  strongly  enforce  the  commissioner's  views  upon  that 
point  That  commissioner,  however,  for  himself  declared  that  he  had 
not  considered  the  option,  but  his  fellows  appear  to  have  been  and  re- 
mained quite  mute  upon  that  subject   Later  he  pointed  out  tiiat  the 
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award  varied  by  $34,000  from  the  amount  of  the  option,  which  makes 
a  variance  of  about  .034,  so  slight  comparatively,  as  I  think,  to  su^st 
to  the  ordinary  mind  ccmsideration  of  the  option  rather  than  the  re- 
verse. Later  still  that  commissioner  quite  emphatically  reiterated  his 
statement  that  the  award  showed  no  "discrepancy"  from  the  option, 
whereupon  the  counsel  for  the  city,  forgetting  doubtless  the  commis- 
sioner's prior  disclaimer,  and  perhaps  not  unnaturally,  said,  "You  read 
the  option,"  and  the  commissioner,  being  thereupon  reminded,  for 
himself  again  disclaimed. 

While  the  hearing  upon  the  objections  was  going  on,  the  counsel  for 
the  city  stated  that  he  had  been  informed  that  the  commissioners  had 
consulted  an  expert  who  had  not  been  called  as  a  witness  in  the  pro- 
ceeding, and  such  counsel  asked  the  name  of  such  expert;  but  the 
commission  declined  to  give  it,  assuming  that  it  had  a  right  to  con- 
sult in  secret  an  outside  expert,  and  that  the  city  had  no  right  even 
to  know  his  name.  Later  the  commissioner  who  talked  reiterated  his 
statement,  with  the  caveat  that  he  did  not  admit  that  they  had  con- 
sulted an  outside  expert,  but  it  is  to  be  observed  that  he  did  not  deny 
that  they  had.  The  counsel  for  the  city  seems  not  to  have  questioned 
the  right  of  the  commissioners  to  do  that,  but  to  have  insisted  merely 
that  tiiey  should  give  the  name  of  such  outside  expert,  and  receive 
from  him  certain  written  appraisals  by  two  experts  whose  attendance 
as  witnesses  he  had  failed  to  procure,  which  the  commissioners  refused 
to  do. 

After  carefully  weighing  the  matter  of  those  proceedings  upon  such 
final  hearing,  I  have  concluded  that  the  fair  inference  to  be  drawn  is 
that  the  commissioners  did  consider  at  least  the  fact  of  the  taking 
of  the  option  and  its  amount.  I  suppose  we  are  bound  to  accept  as 
true  the  declaration  of  the  one  commissioner  that  he  did  not  read  it, 
but  his  later  comment  that  the  award  differed  $34,000  from  the  amount 
of  the  option  appears  to  me  to  show  that  he  had  stich  amount  well  in 
mind ;  and  I  think  that  the  silence  of  the  other  two  commissioners  war- 
rants the  deduction  that  they  at  least  had  read  and  considered  the  op- 
tion. Indeed,  it  is  a  most  remarkable  coincidence  if  the  commissioners, 
by  mere  chance  as  it  were,  came  with  their  final  estimates  within  .034 
of  the  amount  of  the  option.  Such  a  tiling  no  doubt  might  happen, 
but  it  would  be  at  least  notable. 

I  think  that  the  demand  for  the  option,  made  by  the  ccHnmissioners, 
was  an  erroneous  proceeding.  Even  a  bona  fide  offer  made  to  the 
owner  to  purchase  would  be  racwnpetent  evidence  in  his  favor.  Hine 
V.  M.  R.  ,Co..  132  N.  Y.  477,  30  N.  E.  985,  15  L.  R.  A.  591.  And 
indeed  these  commissioners  in  effect  so  ruled  while  taking  the  tes- 
timony, and  excluded  such  proof.  I  think  even  that,  if  the  board  of 
estimate  and  apportionment,  apparentiy  having  authority  to  purchase, 
had  made  an  offer  to  the  owners  for  this  land,  which  the  owners  had 
declined,  such  offer  could  not  have  been  proven  against  the  city  be- 
fore the  commissioners,  although  I  know  of  no  decision  directly  upon 
the  point  and  none  is  cited  in  either  brief ;  but  certainly  the  fact  of 
the  mere  taking  by  that  board  of  an  option  is  not  evidence  against  the 
city. 
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Moreover,  I  think  that  the  failure  of  the  city  to  produce,  at  the  com- 
missioners' demand,  any  appraisals  which  it  might  have  obtained  at 
the  time  of  the  receipt  of  tiie  option,  warranted  no  adverse  inference 
against  the  city  and  should  not  have  been  commented  upon  as  it  was 
by  the  commission.  I  can  conceive  of  no  principle  of  law  or  practice 
which  justifies  such  an  inference  or  proceeding;  and  yet  the  leading 
or  at  least  senior  counsel  for  the  respondents  even  in  his  brief  here 
comments  strongly  and  at  length  upon  the  failure  of  the  city  to  submit 
to  the  commissioners  such  api«:aisals,  or  to  call  before  them  the  ex- 
perts who  had  made  such  estimates. 

Moreover,  I  think  that  it  was  at  least  a  poor  exercise  of  discretion 
for  the  ccHnmissioners  to  obtain  for  themselves  tfie  appraisal  of  an 
outside  expert  and  to  decline  to  inform  the  city's  counsel  of  his  name. 
I  know  that  it  is  said  in  many  dedsions  that  such  commissioners  are 
not  limited  to  the  evidence,  but  may  obtain  information  for  themselves 
from  outside  sources;  but  I  do  not  think  that  it  is  well  for  them, 
under  that  power  or  right,  to  go  outside  and  get  an  appraisal  from  a 
real  estate  expert  who  is  not  produced  for  cross-examination  and 
whose  name  even  is  withheld  from  the  parties.  I  think  that  the  ob- 
taining of  information  from  outside  sources  should,  in  the  wise  ex- 
ercise of  their  discretion,  have  been  limited  to  ascertaining  outside 
already  'existing  facts,  such  as  sales  or  leases,  and  shottld  not  have 
extended  to  the  very  class  of  evidence  which  the  parties  for  three  years 
had,  at  the  hearings,  been  placing  before  the  commissioners. 

It  certainly  is  anomalous,  if  true,  as  apparently  it  is,  that  these  com- 
missioners received  an  appraisal  from  an  outside  expert  which  they 
did  not  disclose  to  counsel  and  at  the  same  time  refused  to  receive 
such  appraisals  of  two  other  experts  when  tendered  by  the  city's  coun- 
sel, but  insisted  that  those  experts  should  be  produced  for  examination 
and  cross-examination  under  oath.  I  am  sure  diat  the  commissicmers 
were  correct  in  declining  to  receive  such  two  appraisals ;  but  I  think 
that  they  should  not  have  sought  and  received  themselves,  in  secret, 
the  appraisal  of  an  outside  expert,  as  apparently  they  did.  But, 
strange  to  say,  to  all  this,  at  least  to  my  mind,  improper  proceeding, 
the  learned  counsel  for  the  city  took  no  objection,  save  apparently  to 
the  refusal  of  the  commissioners  to  give  the  name  of  the  outside  ex- 
pert, or  to  receive  from  him  the  appraisals  of  the  two  uncalled  ex- 
perts. Still  he  produced  the  option  only  at  the  express  demand  of 
the  commissioners,  and  he  may  perhaps  luive  felt  that  it  was  unseemly 
for  him  to  object  to  complying  with  their  express  demand,  as  at  an 
ordinary  trial  counsel  may  feel  it  indelicate  to  object  to  a  questicoi  put 
by  the  trial  justice  himself.  If  he  felt  so,  I  think  that  he  was  guided 
by  a  mistaken  sense  of  modesty  or  propriety. 

In  view  of  the  very  large  awards  made  for  parcels  1,  2,  and  3,  and 
my  stroi^  opinion,  as  above  expressed,  that  they  are  largely  excessive, 
and  of  the  proceedings  as  to  Uie  option  and  as  to  the  failure  of  the 
city  to  produce  the  appraisals  said  to  have  been  obtained  by  it  with 
the  option,  and  also  of  the  action  of  the  ccmmissioners  in  appar^tly 
obtaining  a  secret  appraisal  from  an  outside  expert,  I  think  that  jus- 
tice requires  that  this  court  set  aside  the  report  as  to  those  three  par- 
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eels,  and  remit  the  matter,  as  to  those  parcels,  to  new  commissioners 
of  appraisal,  and,  therefore,  that  the  second  order  appealed  from, 
which  relates  solely  to  parcels  1  and  2,  should  be  entirely  reversed, 
and  that  th?  first  order  appealed  frcnn  should  be  reversed  so  far  as 
it  relates  to  parcels  1,  2,  and  3,  and  otherwise  affirmed^  all  without 
costs  to  either  party. 

THOMAS  and  RICH,  JJ..  concur.    JENKS,  P.  J.,  not  voting. 

CARR,  J.  (dissenting  in  part).  I  concur  to  affirm  as  to  parcel  4. 
I  dissent  from  a  reversal  as  to  the  other  parcels.  The  questions  in- 
volved received  very  careful  consideration  at  Speciid  Term,  as  ap- 
(pears  from  the  opinion  of  Blackmar,  J.  I  am  of  opinion  that  he 
reached  a  right  result,  and  therefore  I  vote  to  affirm  as  to  all  the  par- 
cels involved. 


<8tipreme  Court,  Appelate  DlTislm,  First  DepartmoiL  March  17,  iai&) 

1,  IJTBBABT    PboPEBTT    «=99-SUrr    FOB  IWJTTWCnOIl— DVIDRITOB— iNTBINQll- 

UBNT. 

Iq  Bult  to  enjoin  the  exhibition  of  motion  picture  representations  vt 
the  dramatizatloa  of  a  novel,  erldence  held  to  show  that  the  pictonB 
were  based  on  the  dramatization,  and  not  on  the  noveU 

[L'd.  Note.— For  other  cases,  see  Ut^ry  Property,  Gent  Dig.  {  8; 
Dec.  Dig.  «=>9.] 

2,  Literary  Pbofebtt  «=95— "DsinOAnoR  to  Pobuo**— FiLiiro  Ooft  to  Pbo- 

cuBB  License. 

The  Sling  of  a  copy  of  a  play  in  England,  as'  required  by  statute,  to 
secure  license  to  present  it,  is  not  a  dedication  of  the  play  to  the  public 
[Ed.  Note. — For  other  cases,  see  Literary  Property,  Cent.  Dig.  |  4; 

Dec.  Dig.  <S=>5. 

For  other  definitions,  see  Wprds  and  Phrases,  First  and  Sectnd  Series, 
Dedicatl<m.} 

8.  IdPFEBAET  PbOPBBTT  ®=»6— DEDICATION  TO  PUBLIC— NbWSPAPEB  ACOOnrTTS. 

Newspaper  accounts  of  the  presentation  of  a  play  cannot  constitute 
a  dedication  by  the  owner  thereof  to  the  public 

[Ed.  Note. — For  other  cases,  see  Literary  Property,  Cent.  Dig.  |  4; 
Dec.  Dig.  €=>5.1 

4.  LiTEBABT  Property  €=35 — Dedication  to  Public — Fobeign  Copybigiit. 

Where  a  play  Is  copyrighted  in  a  foreign  country,  the  law  there  re* 
qulrtng  publication  as  condition  precedent  to  ct^yrlght,  it  tliareby  is 
dedicated  to  the  public  in  tills  country. 

[Ed.  Note. — For  other  cases,  see  Llteraiy  Property,  Cent  Dig.  |  4; 
Dec  Dig.  «s='5.] 

5.  LiTEBABY  PBOFEBIY  4=>5 — DEDICATION  TO  PUBUO — PXBrOBUAHCl!  Or  PUT 

— FOBEION  Law. 

Where  a  play  was  not  copyrighted  in  England,  but  was  publicly  per- 
formed there,  and  the  statutes  of  tliat  country  declared  such  performance 
to  be  equivalent  to  a  pubUcaUon,  and  limited  the  dramatist's  exclusive 
rights  to  the  term  of  the  copyright,  the  play,  at  the  expiration  of  that 
teriL,  la  not  dedicated  to  the  public  In  tlila  country,  where  a  public  per- 
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formance  la  not  coDsidered  a  imbUcatiloii,  Blnce  otberwlse  tbe  EnKUab 
law  would  be  g\Tvn.  ettect  In  this  coantry. 

[Ed.  Note. — For  other  cases,  see  Llt«ary  Protterty,  Gent  Dig.  |  4; 
Dec  Dig.  «3^] 

8.  IjITERART  PrOPERTT  <^9— TBANBFEB— SuITICIENOT  of  BVIDEKCE. 

In  salt  to  restrain  publication  of  a  motion  picture  reproduction  of  a 
play,  evidence  held  soflEicient  to  sbow  plaintiff's  ownership  by  assign- 
meat  of  tbe  literary  and  perSormlng  rights  to  the  play  as  against  a  stran- 
ger; 

[Ed.  Note.— For  other  cases,  see  literary  Property,  Cent  Dig.  |  8; 
Dec  Dig.  «=»9.] 

T.  I/mCRABT  PROPERTT  «=s»S—OWNBBSaiF— RIGHTS  OT  THKAIVR  MANAGER. 

The  public  performance  of  a  play  by  the  author  cMifftrs  no  right  to  the 
play  npon  the  manager  of  the  theater  in  wfaicdi  it  was  performed. 

[Ed.  Note.— For  other  caaes,  see  Uterary  FropeTty*  Cent  Dig.  |  2; 
Dec.  Dte,  «3S3S.] 

8  Adverse  Posbessiok  «=s>0— Bights  AoQUiBBD—CnATTKU. 

Title  to  a  chattel  may  be  acquired  by  adverse  possession  and  claim  of 
ownersh^. 

[Ed.  Note.— For  other  cases,  see  Adverse  Possesslfm,  G^t  Dig.  U  7-10, 
12-23;  Dea  Dig.  «»0.} 

9.  lilTERABT  PeOPKBTT  <t=»9— OWNERSHIP— EVIDENCE— POSSEBBI ON   OT  MANU- 

SCRIPT. 

Title  to  the  manuscript  of  a  play,  while  some  evidence  of  ownersblp 
of  the  play,  might  be  insufficient  al<me  to  establish  such  ownership. 

[Ed.  Note. — ^For  other  cases,  see  Literary  Property,  Gent  Dig.  |  8; 
Dec.  Dig.  «»0.] 

10.  LiTERART  PROPEBTT  «=»9— OWNERS  DIP— B  VIDE  NC»—MANtTBOBIPT  I^CITAU. 

Recitals  of  ownership  and  assignment'  of  the  rights  to  a  play  on  the 
title  page  of  a  manuscript,  made  by  one  claiming  to  be  assignee,  are 
not  competent  evidfflice  of  the  source  of  his  title,  but  are  competent  to 
characterize  the  title  which  he  claimed  by  virtue  of  the  manuscript,  and 
are  some  evidence  of  title  to  the  play  and  the  performing  rights. 

[Kd.  Note. — ^For  other  casesi  see  literary  Pn^rty,  Cent  Dig.  |  8; 
Dec.  Dig.  «»9.1 

11.  LrrERABT  Propertt  «s»5—Deoicatton— Exhibition  or  Posters. 

The  public  posting  of  the  posters  containing  photographs  of  the  scenes 
of  a  play  is  not  a  publication  of  the  play,  which  amounts  to  a  dedication 
of  it  to  the  public. 

[Ed.  Note. — For  other  cases,  see  Utwaiy  Proper^,  Cent  Dig.  |  4; 
Dee.  Dig.  «S9S.] 

12.  Lttbrabt  Propertt  ^=>5— Dedication— Goptbioht. 

Where  the  owner  of  the  literary  and  performing  rights  In  an  uncopy- 
rigbted  drama  permits  a  motion  picture  representation  thereof  to  he 
copyrighted,  be  parts  with  his  common-law  motion  picture  rights  in  the 
drama  to  the  extent  of  the  scenes  represented  by  the  coi^ghted  films, 
but  not  to  scenes  in  tbe  play  not  copyrighted  in  the  films. 

[Ed.  Note.— For  oUier  cases,  see  literary  Property,  Cent  Dig.  |  4; 
Dec.  Dig.  «a»6.] 

13.  GopnuoHis  4s»41,  42— Dbdioation— Publicahoh  pob  Ooptbioht. 

The  publication  oi  a  book  or  play.  In  order  to  obtain  a  copyright,  Is  a 
waiver  of  the  author's  commouTlaw  rights  tbueunder. 

[Ed.  Note.— For  other  cases,  see  Copyrights,  Gait  TUs.  H  40^  41,  48; 
Dec.  Dig.  ^41,  42.] 
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14.  GoPTBtoHTs  ^986— Motion  Pictube  Rights. 

A  copyright  of  a  motion  picture  photoplay  founded  on  a  book  ot  drama 
gives  tbe  owner  thereof  no  exclusive  right  to  the  motlcm  picture  rights. 
[Ed.  Note.— For  other  cases,  see  Copyrights.  Cent  Dig.  |  37 ;  Dec.  Dig. 

^36.] 

15.  CoPTRiOHTB  «=>41,  42— Waiveb  or  Common-Law  Hiohts. 

Copyrighting  a  translation  of  an  nnirabllshed  play,  the  work  of  a  for- 
eign author,  waives  all  the  author's  rights,  ex<rept  those  preserved  by  the 
Copyright  Law,  and  others  may  translate  or  dramatize  the  original  work, 
provided  they  do  not  Infringe  upon  the  work  In  the  copyrighted  tiansla- 
tlon. 

[Ed.  Not&— For  other  esses,  see  GopyrlglitB,  Gent  Dig.  H  40.  41,  48; 
Dec.  Dig.  «=»41,  42.3 

Ifl.  Gouara  «a>48(K4)— iRniNaKUERT— Dauaois. 

In  suit  for  injunction  and  damages  for  Oie  infrlni^eat  ot  tlie  com- 
mcm-law  rights  to  an  unpublished  drama  by  the  exhlblthMi  of  motion 
picture  representations  of  It  where  it  appeared  that  the  owner  of  the 
drama  had  permitted  another  to  produce  certain  of  its  scenes  In  moUon 
pictures,  which  were  copyrighted,  the  state  court  cannot  protect  the  rights 
based  on  the  copyright;  and  where  the  federal  courts  have  not  deter- 
mined what  portion  of  the  damages  are  due  to  the  infringement  of  the 
commcm-law  rights  In  the  scenes  not  copyrighted,  the  state  courts  will 
refuse  all  damages  subsequent  to  the  Issuance  of  the  copyright 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  }  1330;  Dec.  Dig. 
«=»488(4).] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  James  O'Neill  against  the  General  Film  Company  for 
injunction  and  damages.  Judnnent  for  the  plaintiff  (152  N.  Y.  Supp. 
599),  and  defendant  appeals.  Modified  and  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  MdUAUGHUN,  LAUGH- 
UN,  DOWLING,  and  SMITH,  JJ. 

Nathan  Burkan,  of  New  York  City,  for  appellant 
David  Gerber,  of  New  York  City,  for  respondent 

LAUGHLIN,  J.  The  plaintiff,  claiming  to  own  the  literary  rights 
as  well  as  the  performing  rights  in  a  dramatization  of  Alexander 
Dumas'  novel,  "The  Count  of  Monte  Cristo,"  by  Charles  Fechter, 
brought  this  suit  in  equity  to  enjoin  the  defendant  from  producing  or 
exhibiting,  or  distributing  for  production  and  exhibition,  on  the  stage 
or  in  any  theater  or  place  of  amusement,  any  motion  picture  films  con- 
taining in  whole  or  in  part  any  of  the  scenes,  incidents,  plot,  or  story 
of  said  novel  as  so  dramatized,  or  any  simulated  or  colorable  imitation 
or  adaptation  thereof. 

Dumas'  novel  was  published  in  1845.  He  wrote  a  dramatization 
thereof  in  French  in  1848.  There  was  a  dramatization  prior  to  1870 
in  English,  known  as  the  "French-Lacy  Dramatization."  Qiarles  Fech- 
ter.  a  Frenchman,  wrote  another  English  dramatization  of  the  novel 
for  Benjamin  Webster,  who  was  a  celebrated  actor  and  the  manager 
of  the  Adelphi  Theater,  London,  England,  and  it  was  publicly  per- 
formed at  that  theater  on  or  about  the  19th  of  October,  1868;  Webster 
playing  the  role  of  Noirtier,  which  was  written  expressly  for  him, 
and  Fechter  the  role  of  Ediiiond  Dantes,  who  becomes  the  Count  of 
Monte  Cristo.  As  a  condition  precedent  to  the  issuance  of  a  license  to 

«s»For  MlMr  um      mow  topic  *  KBT-NVMBBR  In  mU  K«]r-Numb«r*d  DigmU  *  Induw 
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present  the  play,  under  the  English  statute  regulating  theaters  (6  &  7 
Vict.  c.  68,  §  12),  a  printed  copy  of  this  dramatization  by  Fechter  was 
filed  with  the  Lord  Chamberlain  of  Her  Majes^'s  Household  on  the 
17th  day  of  October,  1868,  and  such  a  license  was  duly  issued.  The 
London  newsi^pers,  including  the  Daily  Telegraph,  gave  extended  ac- 
counts of  the  play  as  thus  presented. 

According  to  the  testimony  of  the  plaintiff,  Fechter  thereafter  came 
to  the  United  States  and  appeared  in  the  presentation  of  the  play  in 
the  same  role  in  various  theaters  in  this  country  from  1873  until  his 
death  in  1879,  and  "produced  it  from  the  manuscript  in  his  possession." 
The  plaintiff  also  testified  that  in  the  year  1883  he  was  employed  by 
John  Stetson,  who  owned  the  Globe  Theater,  in  Boston,  Mass.,  to  ap- 
pear in  the  title  role  in  the  presentation  of  "Monte  Cristo"  in  New 
York  City,  and  that  in  the  month  of  June,  1885,  he  purchased  from 
Stetson  for  the  consideration  of  $2,0CX)  all  of  the  right,  title,  and  in- 
terest of  the  latter  in  the  Fechter  version  of  the  Count  of  Monte  Cristo, 
which  Stetson  claimed  to  have  purchased  from  Arthur  Cheney,  and  re- 
ceived from  Stetson  a  bill  of  sale  thereof  and  the  typewritten  manu- 
script, the  title  page  of  which  is  as  follows : 

M<mte  Oritto, 
Arranged  and  Adapted  ExpnaAj  for 
Arthur  Chenev,  E»q., 
Proprietor  and  Manager  the 
Glo^b  Tusatos,  Bobtok,  Mjuhl, 
by 

ClIABLCB  FeCHTBB,  ESQUIBIi, 

Under  the  Stage  Direction  of 
Arthur  Le  Clercy. 
First  Representation 
at 

GtoBK  Treaibb,  BosrcoN,  Hash. 
on 

Monday  EvefUnff,  Sept.  IBthj  1870, 
and 

Kow  the  Property  ol 
Mb.  John  Stetson 
of  the 

Fifth  Avknue  The^vtbb,  Nbw  YobK 
and  the 

Globe  Thbateb,  Boston,  BIass., 
Who  Has  the  Sole  and  Bxcluslve  Right  of  Production  for  the 

tjNITBD  SPATES  AND  CANADA. 

It  appears,  by  a  comparison  of  this  manuscript  with  the  printed 
play  filed  wi^  the  Lord  Chamberlain  in  London  as  aforesaid,  that  the 
play  as  originally  written  by  Fechter  had  been  abridged  by  tfie  elimr 
ination  of  many  parts  for  the  purpose  of  shortening  the  production, 
but  otherwise  they  are  the  same.  The  recitals  on  the  title  page  of  the 
plaintiff's  manuscript  of  the  play  constitute  the  only  evidence  of  the 
authorship  thereof.  The  plaintiff  testified  that  Fechter  appeared  in 
the  play  at  the  Globe  Theater  in  Boston,  of  which  Arthur  Cheney  was 
one  of  the  proprietors,  and  that  Cheney  died  prior  to  1883. 

[1]  The  trial  court  found,  in  effect,  that  the  defendant  used  die 
Fechter  version  in  making  a  motion  picture  film  for  the  production 
of  McHite  Cristo  as  a  motion  picture  play.   The  defendant  excepted 
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to  such  6nding,  and,  although  we  are  not  e3q>re8sly  asked  to  reverse 
it,  counsel  for  appelluit  contends  that  no  mfringement  was  shown. 
The  defendant  is  a  corporation  organized  under  the  laws  of  Maine, 
and  is  engaged  in  the  business  of  renting  and  distributing  films  for 
motion  pictures.  It  employed  the  Selig  Polyscope  Company,  an  Illinois 
Corporation,  to  make  a  motion  picture  film  for  the  presentation  of  the 
motion  picture  play,  and  that  company  engaged  actors  and  actresses, 
whose  playing  was  photographed  by  it  Between  the  14th  day  of  Octo- 
ber, 1912,  and  the  I3th  day  of  January,  1913,  the  defendant  distributed 
among  motion  picture  theaters  40  or  more  motion  ructure  films,  from 
each  of  which  the  play  was  publicly  presented.  The  usual  practice 
of  the  company  in  m^ing  a  motion  picture  film  of  a  play  or  novel 
was  to  prepare  a  scenario,  which  is  used  by  the  director  who  has 
charge  of  preparing  and  presenting  the  scenes  of  which  motion  pic- 
tures are  taken.  The  moti<»i  picture  photoplay  prepared  for  defoid- 
ant  consisted  of  three  reels,  with  30  pictures  in  the  firsts  39  in  the  sec^ 
ond,  and  27  in  the  third. 

No  evidence  was  offered  on  the  part  of  the  defendant  with  respect 
.to  the  source  from  which  the  scenario  used  in  making  the  motion 
picture  was  taken,  and  no  explanation  with  respect  thereto  was  of- 
fered. The  trial  court  by  consent  witnessed  a  presentation  of  the  mo- 
tion picture  photoplay  as  presented  by  defendant,  and  was  thereby  aid- 
ed in  determining  the  question  of  fact;  but  without  the  evidence  thus 
taken  by  viewing  the  picture  it  is  quite  clear  from  the  record  that  the 
motion  picture  photoplay  presented  1^  the  defendant  was  pr^ared 
to  a  lai^^  extent  from  the  Fechter  dramatization,  ifx  many  scenes 
and  incidents  are  depicted  therein  which  are  either  not  found  in  the 
novel  or  in  any  other  dramatization  thereof,  or  in  the  order  as  pre- 
sented by  the  Fechter  dramatization  and  by  defendant's  films.  In 
the  novel  Noirtier  is  the  father  of  Villefort,  and  is  an  unimportant 
character  in  the  story,  and  this  is  followed  in  the  other  dramatizations ; 
but  Fechter  changed  the  character  of  Noirtier,  making  him  the  half- 
brother  of  Villefort  and  one  of  the  leading  characters  in  his  dramati- 
zaticHi,  and  this  change  is  substantially  followed  in  defendant's  films. 
In  the  novel  and  the  other  dramatizati(Hi,  Albert  is  the  son  of  Mer- 
cedes and  Femand.   Fechter  changed  this  character,  making  him  dte 
-son  of  Mercedes  and  Dantes,  and  makes  use  of  this  change  in  a  dra- 
matic way  near  the  end  of  his  dramatization,  where  he  has  Mercedes 
prevent  a  duel  between  Albert  and  Dantes,  by  informing  the  latter 
that  Albert  is  his  son,  and  this  incident  is  found  in  defendant's  fihns. 
The  scene  at  the  end  of  the  Fechter  dramatization,  in  which  I^ntes 
kills  his  enemy,  Danglars,  in  a  duel,  is  original  with  Fechter,  and  is 
reproduced  in  tiie  last  picture  in  defendants  films.   In  the  novel  and 
the  other  dramatizaticwis,  after  Dantes  has  substituted  himself  for 
the  dead  body  of  the  Abb^  in  the  burial  sack,  and  has  been  thrown 
into  the  sea  from  the  Chateau  D'lf,  he  extricates  himself  from  the 
sack  and  swims  to  and  climbs  upon  a  rock  or  an  island  and  thanks 
God  for  his  deliverance.   In  the  Fechter  dramatization,  after  Dantes 
gains  the  rock,  he  exclaims: 

"Saved!    Mlne^  tbe  treasures  of  Monte  Grlstol  The  world  Is  mlnsl" 
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This  is  original  with  Fechter,  although  in  tfie  Dumas  dramatization, 
after  Dantes  has  visited  the  island  of  Monte  Cristo  and  has  found  the 
buried  treasure  of  Spada,  of  which  the  Abb6  Faria  had  told  him,  he 
exclaims : 

"Farla  told  the  tmthl  The  treasure  of  the  Spadas  Is  mlnel  The  world  is 
mine! " 

One  of  the  pictorial  posters  used  by  Stetscm  to  advertise  perform- 
ances of  the  play,  at  the  time  the  plaintiff  appeared  in  it  for  him, 
showed  Dantes  standing  upon  a  rock  in  the  sea,  with  the  Chateau  EVIf 
in  the  distance,  with  his  arms  outstretched  and  the  knife  with  which 
he  freed  himself  from  the  sack  in  his  hand,  and  underneath  was 
printed  the  words,  "The  World  is  Mine !"  In  the  presentation  of  de- 
fendant's photoplay,  just  following  a  picture  diowing  Ifentes  in  the 
sea  freeing  himself  from  the  sack  with  the  knife,  were  flashed  on  the 
screen  the  words  "The  World  is  Mine,"  and  then  followed  a  picture 
showing  him  emerging  from  the  water  and  appearing  on  a  rock  with 
outstretched  arms.  It  thus  appears  that  the  trial  court  was  warranted 
by  the  evidence  in  finding  that  the  defendant  used  the  Fechter  dram- 
atization. 

[2]  The  next  question  to  be  considered  is  whether  the  Fechter 
dramatization  was  dedicated  to  the  puUic,  either  by  filing  the  printed 
copy  with  the  Lord  Chamberlain,  or  by  the  expiration  of  the  statutory 
period  of  42  years  from  the  first  public  representation  or  performance 
in  England.  St.  5  &  6  Vict.  c.  45,  §§  3  and  20.  These  statutory  pro- 
visions gave  protection  to  the  performing  rights  in  plays  for  the  pe- 
riod provided  for  copyright  in  books,  which  was  for  the  natural  life 
of  the  author  and  for  seven  years  after  his  death  and  until  the  ex- 
piration of  42  years  from  the  first  publicaticm.  Seven  years  after 
Fechter's  deatii  expired  before  the  end  of  42  years  from  the  first  ptdn 
lie  performance  in  1868.  The  period  during  which  the  performing 
rights  were  protected  expired  in  1910.  I  am  of  opinion  that  tiiere 
is  no  force  in  the  argument  that  there  was  a  dedication  to  the  public 
by  filing  the  printed  copy  of  the  play  as  stated,  for  that  was  a  condi- 
tion precedent,  under  the  English  statute  regulating  theaters,  to  the 
right  to  present  a  public  performance  of  tiie  play.  St.  6  &  7  Vict  c. 
68,  §§  12  and  13. 

[3,  4]  Upon  no  theory  can  it  be  held  that  the  newspaper  accounts 
of  the  presentation  of  the  play  constituted  a  dedication  by  the  owner 
thereof  to  the  public.  If  tiie  play  had  been  copyrighted  in  England, 
then  the  argument  of  the  learned  counsel  for  the  appellant  that  it 
became  dedicated  to  the  public  at  the  expiraticm  of  the  copyri^t  would 
be  unanswerable,  for  the  same  rule  is  applicable  to  copyright  of  ht- 
erary  works  as  obtains  with  respect  to  patents  and  registered  trade- 
marks. Merriam  et  al.  v.  Shoes  &  Clothing  Co.  (C.  C.)  47  Fed. 
411;  Merriam  v.  Syndicate  Pub.  Co.,  207  Fed.  515,  125  C.  C.  A. 
177,  appeal  dismissed  237  U.  S.  618,  35  Sup.  Ct.  708,  59  h.  Ed.  1148; 
Adas  Mfg.  Co.  V.  Street  &  Smith,  204  Fed.  398,  122  C.  C.  A.  568,  47 
U  R.  A.  (N.  S.)  1002,  appeal  dismissed  231  U.  S.  348,  34  Sup.  Ct 
73.  58  L.  Ed.  262.   But  the  publication  of  the  play  under  the  then 
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existing  English  Copyright  Law,  as  under  our  own,  except  in  the  case 
of  works  of.  which  copies  are  not  reproduced  for  sale,  was  a  condition 
precedent  to  obtaining  a  copyright  (St  5  &  6  Vict.  c.  45 ;  Copinger 
on  Copyright  [5th  Ed.]  pages  16  and  22,  531 ;  Act  Cong.  March  4, 
1909,  c.  320,  §§  9  and  U  [35  U.  S.  Statutes  at  Large,  pp.  1077,  1078, 
U.  S.  Comp.  St.  1913,  §§  9530,  9532]) ;  and  if  it  had  been  copyrighted 
in  England,  unless  copyrighted  in  the  United  States  simultaneously, 
it  would  have  become  public  property  here  the  moment  it  was  pub- 
lished for  the  purpose  of  obtaining  the  copyright  in  England  (Ferris 
V.  Frohman,  223  U.  S.  424,  434,  32  Sup.  Ct.  263,  56  L.  Ed.  492; 
Palmer  v.  De  Witt,  47  N.  Y.  532,  7  Am.  Rep.  480;  Drone  on  Copy- 
right, p.  577). 

[6]  The  Fechter  dramatization,  however,  was  not,  so  far  as 
evidence  shows,  copyrighted  imder  the  English  law.  All  that  was 
done  that  in  any  manner  ccmies  within  the  English  Copyright  Law 
was  the  presentation  of  the  play  at  the  Adelphi  Theater,  London ;  and 
under  the  English  statute  amending  the  Copyright  Law  (St.  5  &  6 
Vict.  c.  45,  §  20)  such  public  presentation  was  declared  to  be  "deemed 
«qiavalent"  in  tne  construction  of  that  act,  which  provided  that : 

The  "BOle  liberty  of  representing  or  performing,  or  causing  or  permitting  to 
be  represented  or  performed,  any  dramatic  piece  *  *  *  HhaU  endure  and 
be  tlie  property  of  the  author  thereof,  and  hia  asEd^na,  for  the  term  In  this 
act  provided  for  the  dnratlfm  of  coRjritfit  In  bo<As,"  to  the  "fint  publication 

of  any  bootc." 

The  object  of  those  statutory  provisions  and  the  earlier  statute  (St. 
3  &  4  Wm.  IV,  c.  15)  was  to  preserve  the  performing  rights  of  the  own- 
er of  a  published  play,  which  under  the  former  English  Copyright 
Law  would  have  been  lost  by  a  public  performance  thereof ;  but  they 
applied  alike  to  published  and  to  unpublished  plays.  Drone  on  Copy- 
right, pp.  119,  285,  286,  574-576;  Ferris  v.  Frohman,  supra,  223  U. 
S.  432,  32  Sup.  Ct.  263,  56  L.  Ed.  492. 

The  learned  coimsel  for  die  appellant  ingeniously  argues  that  any 
one  was  at  liberty  to  produce  the  play  in  England  after  the  expiration 
of  the  statutory  period  during  which  the  right  t<f  produce  it  was  pro- 
tected there,  and  that  therefore  it  should  be  deemed  that  the  play 
thereupon  became  dedicated  to  the  public  the  world  over.  That  would 
be  giving  effect  here  to  the  English  law ;  and  since,  in  so  far  as  ap- 
pears, there  has  been  no  publication  of  the  play,  and  a  public  per- 
formance of  it  under  our  law  is  not  a  dedication  (Palmer  v.  De  Witt, 
supra;  Ferris  v.  Fr<Aman,  supra),  it  cannot  be  held  that  any  rights 
existing  here  during  the  period  during  which  the  statute  was  running 
in  England  have  been  lost  by  the  expiration  of  the  period  of  statu- 
tory protection  there.  It  was  held  in  Ferris  v.  Frohman,  supra,  on 
like  facts,  excepting  that  the  statutory  period  of  protection  of  tiie  per- 
fo^nil:^:  rights  of  die  play  under  the  English  statute  had  not  expired, 
that  the  common-law  rights  in  the  unpublished  play  here  were  in 
no  manner  affected  by  the  ^glish  statute.  Hierefore  it  is  quite  dear 
that  whatever  rights  existed  have  not  been  lost  by  filing  the  printed 
copy  of  the  play  with  the  Lord  Chamberlain,  or  by  the  presentation 
of  the  play  on  the  stage  in  England. 
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[B]  The  next  question  to  be  considered  is  whether  tfie  plaintiff 
established  a  sufficient  title  or  interest  to  enable  him  to  maintain  the 
action.  The  only  title  he  claims  is  that  derived  from  Stetson,  his 
assignor,  and  from  his  possession  of  the  manuscript  in  the  original  form 
without  publication  since,  and  the  performance  of  the  play  continu- 
ously since,  involving  upwards  of  5,000  performances  of  it,  under  a 
claim  of  ownership  both  of  the  play  and  of  the  performing  right  there- 
in, and  his  maintenance  of  his  right,  by  bringing  actions  against  all 
who  have  threatened  to  violate  them,  and  by  preventing  the  presen- 
tation of  the  play  by  others  without  their  acknowledging  his  rights 
and  paying  royalty  to  him  for  the  privilege.  The  only  evidence  of 
Stetson  s  ownership  of  the  play  and  of  the  performing  right  therein, 
aside  from  the  recitals  on  the  title  page  of  the  manuscript,  is  evidence 
to  tfie  effect  that  prior  to  selling  the  play  to  the  plaintiiT  he  presented 
it  at  various  theaters  for  some  years,  and  that  he  had  possession  of 
the  manuscript,  and  verbal  declarations  by  him  to  the  effect  that  he 
had  purchased  the  Globe  Theater  and  the  play  from  Cheney,  and  an 
allegation  in  a  complaint  verified  by  him  on  the  11th  of  September, 
1884,  in  a  suit  against  cme  Studley  in  the  Supreme  Court  in  Kings 
county  to  enjoin  tiie  presentation  of  the  play,  to  the  effect  that  he  was 
the  sole  and  exclusive  owner  of  llie  play  ^d  had  purchased  it  from 
Cheney  on  the  31st  day  of  August,  1877. 

The  trial  court  found  that  Fechter  gave  public  performances  of 
the  play  from  the  year  1873  until  his  death  in  1879,  and  that  during 
all  of  that  time  he  had  in  his  possession  a  copy  of  the  manuscript  which 
Stetson  assigned  to  the  plaintiff.  It  does  not  appear  whether  Fechter 
was  performing  the  play  in  his  own  right  down  to  the  time  of  his 
death;  but  there  is  no  evidence  that  he  was  at  any  time  employed 
by  Stetson  to  perform  it,  and  from  the  finding  it  appears  that  he  con- 
tinued to  perform  the  play  some  two  years  after  Stetson  claimed  to 
have  acquired  the  play  and  the  performing  right  therein  from  Cheney. 
The  record  on  an  appeal  from  a  temporary  injunction  order  herein 
contained  a  copy  of  an  affidavit  made  by  Stetson  in  the  Studley  suit,  in 
which  he  stated,  in  effect,  that  he  was  a  witness  to  a  verbal  agreement 
between  Fechter  and  Cheney  in  the  year  1871,  by  which  it  was  agreed 
that  Fechter  had  written  the  play  for  Cheney,  and  Fechter,  for  the 
consideration  of  $500  then  and  there  paid  to  him  by  Cheney,  verbally 
assigned  all  his  right,  title,  and  interest  in  and  to  the  play  to  Cheney, 
upon  the  understanding  that  Fechter  was  to  have  the  privilege  during 
his  life  of  personally  presenting  the  play  (155  App.  Div.  887,  140  N. 
Y.  Supp.  1134) ;  but  that  affidavit  was  not  offered  in  evidence  on  the 
trial,  and  as  Cheney,  Fechter,  and  Stetson  all  died  before  the  trial,  the 
fact  could  not  be  proved.  The  only  importance  of  this  is  to  show  how 
difficult  it  may  be  to  present  competent  evidence  of  a  good  title. 

[7]  If  Fechter  dramatized  the  novel,  and  afterwards  revised  the 
dramatization  by  abridging  it  for  production  in  this  country,  as  in- 
dicated by  the  testimony  of  the  plaintiff,  the  literary  property  in  such 
dramatization  and  revision,  including  the  performing  right,'  was  in  him, 
unless  by  agreement  he  parted  with  it,  and  the  mere  fact  that  he  was 
then  engaged  at  the  Globe  Theater  as  an  actor  conferred  no  rig^t^ 
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title,  or  interest  in  the  dramatization  or  revision  upon  fhe  managers  or 
proprietors  of  the  theater,  and  they  could  become  the  owners  of  tiie 
play,  or  acquire  an  interest  therein,  only  by  agreement  between  him 
and  them.  Boucicault  v.  Fox,  5  Blatchf.  87,  Fed.  Cas.  No.  1,691 ; 
Shepherd  v.  Conquest,  17  Common  Bench  Reports,  427.  It  appears 
by  ^e  testimwiy  of  the  plaintiff  that  the  widow  of  Fechter  brought 
suit  against  Stetson  to  enjoin  him  from  producing  the  play,  but  mat 
"the  case  was  withdrawn  on  a(^unt  of  her  death,"  which  occurred 
shortly  before  he  purchased  the  play  from  Stetson. 

The  trial  court  foimd  that  there  was  no  evidence  that  Choiey  owned 
the  exclusive  right  to  publicly  perform  the  play.  This  may  be  ac- 
counted for  by  the  fact  that  the  plaintiff  testified  that  Cheney  was 
one  of  the  proprietors  of  the  Globe  Theater,  or  by  the  fact  that  Fech- 
ter continued  to  perform  the  play  from  a  copy  of  tiie  manuscript  which 
he  had  until  his  death.  The  trial  court  also  found  in  effect  that  the 
statement  on  the  title  page  of  the  manuscript,  "Now  the  property  of 
John  Stetson,"  was  not  made  until  after  the  31st  day  of  August,  1877, 
which  is  the  date  on  which  Stetson,  in  the  complaint  against  Studley, 
claimed  to  have  acquired  the  play  from  Cheney. 

[8,  9]  It  is  quite  clear,  I  think,  that  title  to  a  chattel  may  be  ac- 
quired by  adverse  possession  and  claim  of  ownership,  and  on  the  evi- 
dence title  to  the  manuscript  by  adverse  possession  and  claim  of  own- 
ership was  sufficiently  shown  (Lightfoot  v.  Davis,  198  N.  Y.  261,  91 
N.  E.  582,  29  L.  R.  A.  [N.  S.]  119,  139  Am.  St.  Rep.  817,  19  Ann. 
Cas.  747) ;  but  present  title  to  the  manuscript,  while  some  evidence  of 
the  ownership  of  the  play,  if  standing  alone,  might  be  insufficient  to 
sustain  the  action,  for  the  owner  might  have  parted  with  possession 
of  the  manuscript  without  parting  with  his  rights  as  an  author  (Ste- 
phens v.  Cady,  14  How.  528,  14  L-  Ed.  523;  People  v.  Roberts,  159 
N.  Y.  70,  53  N.  E.  685,  45  L.  R.  A.  126;  Crowe  v.  Aiken,  2  Biss. 
208,  Fed.  Cas.  No.  3,441;  Pub.  Co.  v.  Smythe  [C.  C]  27  Fed.  914; 
Curtis  on  Copyright,  page  87 ;  Drone  on  Copyright,  pages  98  and  99, 
104,  105,  618  and  622),  and  they  are  the  rights  invaded  and  threatened 
to  be  invaded  by  the  defendant. 

No  decision  is  cited,  and  we  have  found  none,  which  holds  that 
such  rights  may  be  acquired  by  adverse  possession  and  claim  of  own- 
ership. If  the  controversy  were  between  the  plaintiff  and  Fechter, 
or  his  representatives,  and  it  appeared  that  Fechter  made  the  draui- 
atization  and  revision  in  his  own  right,  it  may  well  be  that  the  evi- 
dence in  the  record  now  before  the  court  would  be  insufficiait  to 
show  that  the  title  of  the  author  had  been  acquired  by  the  plaintiff ; 
but  the  question  here  is  whether  the  plaintiff  has  shown  sufHcient  title 
as  against  a  stranger  to  any  right,  title,  or  interest  in  the  play,  and 
in  such  case  I  Uii^  less  evidence  should  suffice  to  establish  a  prima 
facie  case. 

[10]  The  recitals  on  the  title  page  of  the  manuscript  of  the  play 
which  Stetson  assigned  to  the  plaintiff,  and  Stetson's  verbal  declara- 
tions, and  his  allegation  in  the  complaint  in  the  action  brought  against 
Studley,  are  not  competent  evidence  of  the  source  of  his  title,  either 
to  the  literary  or  to  the  performing  r^t  in  the  play;  but  they  ar^  I 
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tliink,  competent  evidence  to  characterize  the  title  which  he  claimed  by 
virtue  of  the  manuscript  of  which  he  had  possession,  and  constitute 
some  evidence  of  title,  not  only  to  the  manuscript,  but  to  the  play,  and 
to  the  performing  right.  3  Wigmore  on  Evidence,  §  1779.  See,  also, 
2  Wigmore  on  Evidence,  ^§  1573,  1574,  1576;  Jones  on  Evidence,  par. 
2,  §  311,  p.  702.  The  plaintiff  evidently  has  presented  the  best  evi- 
dence obtainable  with  respect  to  the  ownership  of  this  play,  and  it 
is  in  no  manner  impeached  or  controverted,  and  I  am  of  opinion  that 
it  sufficiently  shows  title  to  enable  him  to  maintain  the  action. 

[11]  The  evidence  showed,  and  the  trial  court  found,  that  the  plain- 
tiff and  his  assignor.  Stetson,  for  the  purpose  of  advertising  perform- 
ances of  the  play,  took  flashlight  photographs  of  many  of  the  im- 
portant scenes  and  incidents  of  the  play  as  represented  on  the  stage, 
and  reproduced  *therefr<»n  pictorial  posters  and  prints,  and  widely 
circulated  and  displaced  them  in  show  windows  and  on  billboards  and 
other  public  places  in  various  parts  of  the  United  States.  Counsel 
for  appellant  contends  that  this  constituted  a  publication  of  the  play, 
or  of  its  important  features,  and  that  any  one  was  thereafter  at  liberty 
to  present  Uie  play  with  such  features  by  motion  pictures.  The  public 
presentation  of  a  play  is  not  a  dedication  thereof.  Palmer  v.  De  Witt, 
47  N.  Y.  532,  7  Am.  Rep.  4S0.  The  public  posting  of  posters  and 
prints  was  merely  incidental  to  the  presentation  of  the  play.  The 
posters  and  prints  did  not  tell  the  story  of  the  play  in  connected  form, 
or  constitute  a  representation  of  the  drama.  See  Kalem  Co.  v.  Harper 
Bros.,  222  U.  S.  55-62,  32  Sup.  Ct.  20,  56  L.  Ed.  92,  Ann.  Cas.  1913A, 
1285.  Such  a  publication  in  no  sense  constitutes  a  dedication  to  the 
public  of  the  play  or  the  performing  right. 

[12]  Counsel  for  appellant  finally  contends  that  in  any  event  the 
complaint  should  have  been  dismissed  for  want  of  right  in  the  plain- 
tiff to  equitable  relief  on  November  18,  1912,  when  the  action  was 
commenced.  The  basis  of  his  contention  in  this  regard  is  the  copy- 
righting by  the  Famous  Players'  Film  Company,  with  the  consent  of  the 
plaintiff,  of  a  motion  picture  photoplay  of  the  plaintiff's  play,  and  the 
facts  preceding  it. 

Hie  plaintiff  testified,  and  the  trial  court  found,  that  on  or  before 
the  1st  day  of  November,  1912,  he  made  a  contract  with  said  Famous 
iElayers'  ComiKmy  for  the  making  of  a  motion  picture  film  "adapted 
to  reproduce  in  moti(Mi  pictures  the  said  drama  "Monte  Cristo"; 
that,  for  the  purpose  of  making  the  pictures,  plaintiff  engaged  a  com- 
pany of  actors  and  actresses,  who  in  costume  and  with  the  aid  of. 
scenery  gave  performances  of  the  play  before  a  high-speed  camera, 
and  that  positive  films  have  been  prepared  by  said  company  with  the 
consent  of  the  plaintiff ;  that  the  plaintiff  caused  to  be  given  throu^ 
said  company  ochibiticms  of  M<»ite  Cristo  in  motion  picture  theaters 
with  the  aid  of  said  positive  films,  and  that  said  exhibitions  were  ad- 
vertised and  announced  under  the  title  "Monte  Cristo" ;  that  for  the 
purpose  of  enabling  said  company  to  make  said  films  and  to  give  per- 
formances, plaintiff  delivered  the  play  to  its  stage  director  and  assisted 
in  making  tiie  films;  that  the  films  "adapted  to  reproduce  in  motion 
pictures  said  play"  were  t;eleased  for  distribution  and  circulati(»i  among 


1038 


10T  NOW  TOBK  BUPPLBMBNT 


(Sup.  a 


exhibitors  and  motion  picture  theaters  on  the  1st  day  of  November, 
1912;  that  with  the  consent  of  the  plaintiflf  said  company  secured 
copyright  in  said  films  "adapted  to  reproduce  in  motion  pictures  said 
play"  on  the  10th  day  of  December,  1912 ;  that  to  secure  copyright  in 
the  motion  picture  photoplay  "a  description  of  said  motion  picture 
photoplay  was  filed  in  the  office  of  the  Register  of  Copyrights  on  the 
16th  day  of  December,  1912."  The  plaintiflf  testified  in  effect  that 
his  craitract  with  the  Famous  Rayers'  Ctmipany  was  in  writing,  but 
it  was  not  oflfered  in  evidence ;  and  the  evidence  with  respect  thereto 
goes  only  to  the  extent  already  stated. 

By  the  steps  taken  by  the  plaintiff  and  by  the  Famous  Players'  Omti- 
pany  under  that  contract,  which  culminated  in  copyrighting  the  mo- 
tion picture  films,  it  is  quite  clear.  I  think  that  the  plaintiff  parted 
with  any  common-law  motion  picture  rights  he  had  in  the  play,  to 
the  extent,  at  least,  represented  by  the  motion  pictures  thus  taken  and 
copyrighted ;  but  whether  all  common-law  motion  picture  rig^its  with 
respect  to  scenes  and  incidents  in  the  play  not  represented  in  the 
copyrighted  motion  pictures  films,  and  not  preserved  by  the  substi- 
tuted statutory  right,  have  been  abandoned  or  lost,  is  a  quesdcm  not 
free  from  difiiculty  and  on  which  we  find  no  precedent. 

[13]  It  is  well  settled  that  an  author  or  an  owner  of  a  book  or 
play,  by  publishing  it,  which  is  a  condition  precedent  to  obtaining  a 
copyright,  waives  and  abandons  his  commcm-law  rights  therein,  and 
must  thenceforth  depend  upon  the  statutory  rights  conferred  by  the 
acts  of  Congress,  which  give  exclusive  rights  and  provide  for  injunc- 
tive relief  and  damages,  but  those  rights  must  be  enforced  in  the 
federal  courts.  Caliga  v.  Inter-Ocean  Newspaper  Co.,  157  Fed.  186, 
84  C.  C.  A.  634,  affirmed  215  U.  S.  182,  30  Sup.  Ct.  38,  54  L.  Ed. 
150;  Jewelers'  Mercantile  Agency  v.  Jewelers*  PUb.  Co.,  155  N.  Y. 
241,  49  N.  E.  872,  41  L.  R.  A,  846,  63  Am.  St.  Rep.  666;  Photo- 
Drama  Motion  Picture  Co.,  Inc.,  v.  Social  Uplift  Film  Corporation, 
220  Fed.  448,  137  C.  C.  A.  42 ;  Act  Cong.  March  4,  1909,  c.  320  (35 
U.  S.  Statutes  at  Large,  p.  1075),  as  amended  by  Act  Cong.  Aug.  24, 
1912,  c.  356  (37  U.  S.  Statutes  at  Large,  p.  488)  §§  1,  23,  25,  26,  27, 
34,  35,  36,  37,  38;  Rev.  St.  U.  S.  1878,  §  711;  Judicial  Code  (Act 
March  3,  1911,  c.  231)  §  256,  36  Stat.  1100  (U.  S.  Comp,  St.  1913. 
§  1233).  A  photoplay  taken  from  a  book  constitutes  a  dramatization 
of  the  author's  work,  which  may  be  ci^yrighted.  Kalem  v.  Harper 
Bros.,  222  U.  S.  55.  32  Sup.  Ct  20,  56  L.  Ed.  92,  Ann.  Cas.  1913A, 
1285 ;  Photo-Drama  Motion  Picture  Co.,  Inc.,  v.  Social  Uplift  Film 
Corporation,  supra. 

[14]  When  a  book  or  drama  is  dedicated  to  the  public,  any  one 
may  prepare  and  copyright  a  motion  picture  photoplay  founded  there- 
on ;  but  such  copyright  will  not  give  the  owner  thereof  an  exclusivt 
right  to  the  motion  picture  rights  in  the  book  or  drama,  for  it  has  been 
held  that,  although  any  one  is  at  liberty  to  translate  or  to  dramatize 
a  book  that  has  become  public  property,  no  translator  or  dramatizer 
thereof  can  obtain  an  exclusive  right  to  more  than  his  own  literary 
work  in  translating  or  dramatizing,  and  all  others  are  free  to  do  the 
same,  provided  they  do  not  appropriate  anything  original  in  his 
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work.  Drone  on  Copyright,  pp.  158,  159,  232,  433,  449,  458  and 
cases  cited;  Shook  v.  Rankin,  6  Biss.  477,  482,  Fed.  Cas.  No.  12,804; 
Crowe  V.  Aiken,  2  Biss.  208,  Fed.  Cas.  No.  3,441;  Boucicault  v. 
Wood,  2  Biss.  34,  Fed.  Cas.  No.  1,693. 

[16]  Where  one  owning  an  unpublished  play  and  all  rights  therein 
in  a  foreign  language  and  the  work  of  a  foreign  author,  which  could 
not  for  that  reason  be  copyrighted  here,  copyri^ts  a  translation  there- 
•of,  or,  having  the  dramatization  rights,  c(^yrights  a  drama,  it  has 
been  held  that  he  forfeits  all  rights  save  those  preserved  by  the  Copy- 
right Law,  and  that  others  are  free  to  translate  or  to  dramatize  the 
original  work,  provided  they  do  not  infringe  upon  the  original  work 
of  translation  in  the  copyrighted  translation .  Shook  v.  Rankin,  supra. 
See  Drone  on  Copyright,  pp.  582-585.  By  publishii^  the  translation 
or  dramatization,  which  was  required  as  a  condition  precedent  to  ob- 
taining the  copyright,  the  owner  of  the  play  or  of  the  dramatization 
rights  is  deemed  to  have  dedicated  the  entire  play  or  dramatic  rights 
to  the  public.  In  such  case  it  may  be  presumed,  I  think,  that  the  trans- 
lation or  dramatization  was  a  substantial  reproduction  of  the  orig- 
inal work.  Copyrighting  a  motion  picture  ^otc^lay  of  an  author's 
work,  however,  does  not  either  necessarily  or  presun^tively  involve 
a  dedication  to  the  public  of  the  motion  picture  rights  wim  respect 
to  all  the  scenes  and  incidents  of  the  play;  and  in  the  case  at  bar, 
although  the  court  has  found  that  the  copyrighted  motion  picture 
photoplay  is  adapted  to  present  the  plaintiif's  play  by  motion  pictures, 
yet  it  fairly  appears  that  many  scenes  and  incidents  in  the  plaintiff's 
play,  which  have  never  otherwise  been  dedicated  to  the  public,  are 
not  represented -in  the  motion  picture  films  which  have  been  copy- 
righted. 

The  copyright  of  the  motion  picture  photoplay  by  the  Famous  Play- 
ers' Company  does  not  under  the  law  constitute  a  copyright  of  the 
plaintiff's  play.  The  law  does  not  require  that  the  sources  from 
which  the  pictures  are  taken  be  given  either  in  the  appUcation  for  copy- 
right, registration,  or  otherwise,  and  neither  in  the  application  for 
copyright  registration  nor  in  the  description  of  the  motion  picture 
photoplay  fil&l  in  the  office  of  the  Re^ster  of  Copyrights,  in  the  case 
at  bar,  is  there  any  reference  to  the  source  from  which  the  pictures 
were  obtained.  In  this  respect  I  think  the  copyright  of  a  motion  pic- 
ture photoplay  differs  from  the  copyright  of  a  book  or  drama,  or  of 
a  translation.  So  far  as  shown  by  the  evidence,  the  only  right,  title, 
or  interest  the  plaintiff  has  parted  with  is  such  as  was  essential  to 
<;btaining  the  copyright,  and  all  that  he  has  authorized  to  be  pub- 
lished, and  was  required  to  publish  as  a  condition  precedent  to 
obtaining  the  copyright,  were  the  titles  and  particular  scenes  and  in- 
cidents photographed,  together  with  a  description  -thereof  (section  1 1 
of  the  Copyright  Act) ;  and- 1  am  of  opinion  that  the  dedication  to  the 
public  should  be  deemed  limited  accordingly,  and  that  no  one  is  at 
liberty,  without  the  consent  of  the  plaintiff,  to  appropriate  his  un- 
published play,  excepting  in  so  far  as  he  has  thus  dedicated  rights 
therein  to  the  public.  It  may  be  that  the  scenes  and  incidents  in  the 
plaintiff's  play,  not  published  by  the  oopyri^Xing,  have  no  substan- 
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tial  value  for  motion  picture  i^otoplay  purposes ;  but  it  isc  manifest 
that  his  right  to  present  the  play  as  he  has  done  heretofore  might  be 
prejudicially  affected  if  others  were  at  liberty  to  present  a  motion  pic- 
ture photoplay  founded  in  whole  or  in  part  on  the  unpublished  scenes 
or  incidents  in  his  play. 

[16]  The  plaintiff,  or  the  owner  of  the  copyright,  must  sedc  redress 
for  any  infringement  thereof  in  the  federal  courts ;  but  the  state  courts 
have  jurisdiction  to  enforce  his  reserved  common-law  rights.  These 
views  would  require  a  modification  of  the  decree  by  excluding  from 
the  scope  of  the  injunction  scenes  and  incidents  of  the  plaintiffs  play 
which  have  been  copyrighted;  but,  if  an  injunction  is  to  be  issued  at 
all,  evidently  a  modification  is  not  deemed  material,  and  is  not  re- 
quested. Since,  however,  the  plaintiff  has  not  seen  fit  to  defer  action 
in  tite  state  court  to  enforce  h^  remaining  comnunt-law  rights  until  it 
has  been  decided  in  the  federal  courts  to  what  extent  die  owner  of 
the  copyright  is  entitled  to  recover  damages  for  the  infringement  of 
the  copyright,  and  since  it  is  not  competent  for  a  state  court  to  decide 
that  question,  I  am  of  opinion  that  the  recovery  of  damages  herein 
must  be  limited  to  the  time  the  copyright  was  obtained. 

It  follows,  therefore,  that  the  judgment  should  be  modified  by  limit- 
ing &e  recovery  of  damages  to  the  10th  day  of  December,  1912,  and, 
as  thus  modified,  afiSnnedj  without  costs.  Settle  order  on  noti^  All 
concur. 


(Supreme  Court,  Appellate  Term,  Sint  Department.   VanSi  22, 

1.  IiAIf  DE.OBO  AND  TENANT  «S>9O0O— ^XkBUmATXOH— AOBXEUIIT  ™  HOLD  OTB 

— COHSIDKBATION. 

A  tenant's  agrement  with  the  landlord's  autboiised  Ageot,  made  be- 
fore the  oplratioa  of  Ub  montbly  tenancy,  tbat  be  might  remain  on  Qie 
premlaes  a  few  days  ImgeTt  paying  only  tor  the  time  of  actaal  occiuiatloD, 
under  wbidi  he  ronalned  on  the  premlaei^  rested  upon  a  valid  conddera- 

tiou. 

[Ed.  Note.— For  otber  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  H 
284,  288;  Dec  Dig.  «=»90a).] 

2.  PsiNciFAi.  Ann  Aobht  «s»100(2)— Authokitt  or  LAnoLOBD's  Ao>nT— Sti- 

DSNCB. 

A  janltress,  who  was  the  only  person  with  whom  the  tenants  came  In 
contact,  and  who  ap{>arently  had  fnU  authority  to  bind  the  landlord  in 
the  making  of  leases,  had  both  express  and  apparent  authority  to  agree 
with  a  tenant  as  to  the  terms  on  which  be  might  occupy  the  premises  after 
the  expiration  of  bis  monthly  tenancy^ 

[£!d.  Note.— For  other  c&aes^  see  Principal  and  Agent,  Gent  Dig.  ||  3M, 
846,  872;  Dec;  Dig.  «s»100C9.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Raphael  Steinthal  and  ano^er  against  Constantine  Car- 
dasis.  From  a  judgment  against  plaintiffs,  di^issing  their  complaint 
upon  the  merits  after  a  trial  before  the  GOHrt  wi^ut  a  jtury,  plaintiffs 
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appeal.  Reversed,  and  judgment  ordered  for  the  plaintiffs  in  &e  sum 
of  $6.20. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Herman  Kahn,  of  New  York  City,  for  af^ellants. 
Hamilton  R.  Squier,  of  New  York  City,  for  respondent 

LEHMAN,  J.  The  defendant,  prior  to  the  15th  of  June,  1915,  was 
a  monthly  tenant  of  the  plaintiffs,  paying  the  sum  of  $31  per  month 
in  advance.  They  paid  no  rent  for  the  month  beginning  June  I5th, 
but  concededly  remained  in  possession  of  the  premises  until  June  21st, 
and  tiie  plaintiffs  have  sued  to  recover  tiie  sum  of  $31  for  the  month 
of  June,  on  the  theory  that  the  defendant  is  a  hold-over.  He  cannot 
be  held  liable  upon  the  theory  that  he  held  over  after  the  expiration 
of  his  lease,  if  previous  to  June  15th  he  had  entered  into  a  valid  agree- 
ment with  the  plaintiffs  for  a  new  lease  after  June  15th. 

At  the  trial  the  only  issue  which  developed  is  whether  or  not  the 
defendant  made  such  an  agreement  He  daims  that  the  janitress  of 
the  plaintiff  was  notified  two  weeks  in  advance  of  his  intenticm  to 
vacate  the  premises  some  time  after  June  15th,  and  that  the  janitress 
consented  ttiat  he  might  remain  there  a  few  days  over  his  term  on 
condition  that  he  would  pay  rent  for  that  time.  The  janitress  denied 
this  testimony,  but  the  atrial  justice  chose  to  believe  the  defendant,  an(f 
it  is  not  urged  that  such  a  finding  is  against  the  weight  of  evidence. 

[1]  The  only  question  then  remaining  is  whether  such  an  agree- 
ment rests  upon  good  consideration  and  whether  the  janitress  had 
authority  to  make  it.  Inasmudi  as  the  janitress'  a>nsent  was  given 
before  the  15th  of  June,  and  the  defendant  remained  in  the  premises 
relying  upon  her  agreement  that  he  should  pay  only  for  the  days  which 
he  actually  occupied  the  premises,  it  seems  to  me  that  it  is  clear  that 
the  agreement  rests  upcm  a  valid  consideration. 

[2]  The  principal  point  urged  by  the  plaintiffs  is  that  the  janitress 
had  no  authority  to  make  such  an  agreement  The  evidence  is  un- 
c<ratradicted  that  the  janitress  had  audunity  to  make  leases.  In  fact, 
the  janitress  was  the  only  person  with  whom  tenants  and  intending 
tenants  seem  to  have  come  in  contact  While  the  janitress  testiiied 
that  she  never  made  any  lease,  unless  she  had  previous  authority  from 
the  landlord  to  enter  into  the  lease  upon  the  terms  proposed,  yet  so 
far  as  the  world  was  concerned  she  had  apparently  full  authority  to 
bind  the  landlord  in  the  making  of  leases.  While  it  is  probably  true 
that  Ais  authority  is  not  sufficient  to  bind  the  landlord,  if  she  went 
further  and  accepted  a  surrender,  in  this  case,  as  I  read  the  testimony 
and  the  pleadings,  there  is  no  claim  of  a  surrender,  but  merely  a 
claim  that  the  janitress,  prior  to  June  I5th,  had  entered  into  an  agree- 
ment fixing  the  terms  upon  which  the  defendant  could  occupy  the 
premises  after  that  date,  and  such  an  agreement  was,  I  think,  within 
both  the  express  and  apparent  authority  of  the  janitress. 

It  follows  that  the  plaintiffs  are  not  entitled  to  recover  from  the 
defendant  the  full  rent  for  the  month  of  June.  Inasmuch,  howev^. 
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as  the  defendant  concedes  that  he  is  liable  for  six  days'  rent,  the  trial 
judge  should  have  awarded  the  plaintifis  judnnent  for  the  sum  of 

$6.20. 

The  judgment  should  therefore  be  reversed,  without  costs  on  this 
appeal,  and  judgment  ordered  for  the  plaintiffs  in  the  sum  of  $6^, 
with  appropriate  costs  in  the  court  below.  All  amour. 


BTBIOBR  T.  FBLDBCAN  fit  aL 
(Supreme  Court,  Ai^Uate  Term,  Iilrst  X>epartment.   Mardi  20,  191S} 

lUMDLOKD  AND  TENANT  «=»237 — ^AOTIOH  FOB  BSHT  AND  BBBACB  Or  COTIIUICT 

— ConNTEECLAIM. 

A  landlord  sued  for  rent  and  for  actual  damages  resulting  from  the 
lessees'  breach  of  tlielr  covenant  to  pay  rent,  and  sudx  breach  was  es- 
tablished in  the  ca8&  The  lessees  connterdaimed  for  the  retorn  of  a 
$500  deposit  made  to  secure  performance  of  their  covenants  ondK  ttw 
lease,  which  provided  that  in  case  of  breacli  the  deposit  should  be  treated 
as  stipulated  damages.  Held,  that  a  Judgment  dismissing  the  counter- 
claim would  be  reversed. 

[Bd.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Gent  Dig.  i  M7; 
Dec.  Dig.  ^237.1 

Finch,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  1^  Sarah  Steiger  against  Morris  Feldman  and  another. 
There  was  judgment  for  plaintiff,  and  from  an  order  denying  defend- 
ants' motion  to  set  aside  the  judgment  and  for  a  new  trial,  defendants 
appeal.   Judgment  reversed,  and  new  trial  ordered  for  defendants. 

Argued  November  term,  1915,  before  LEHMAN,  BIJUR,  and 
FINCH,  JJ. 

Alexander  Kahn,  of  New  York  City,  for  appellants. 
Jacob  Silverstein,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  The  plaintiff  has  recovered  a  judgment  for  one 
month's  rent  payable  in  advance  on  March  15,  1915.  The  cwnplaint 
alleges  that  on  March  19th  a  final  order  was  duly  made  awarding  pos- 
session of  the  premises  to  the  plaintiff  for  the  nonpayment  of  this  rent. 
The  answer,  besides  denials,  sets  up  a  counterclaim  for  the  return 
of  $500  deposit  made  to  secure  the  perfcmnance  of  die  defendants' 
covenants  under  the  lease.  At  the  trial  the  plaintiff  proved  the  lease 
and  the  nonpayment  of  rent.  The  defendants  then  gave  some  testi- 
mony apparently  intended  to  show  an  eviction  before  the  rent  became 
due.  The  defendant,  howeVer,  has  failed  to  deny  the  allegation  of 
the  complaint  that  on  the  19th  day  of  March,  1915,  "a  final  order  was 
duly  made  awarding  possession  of  said  premises  to  the  plaintiff  herein, 
and  a  warrant  was  thereupon  issued  putting  plaintiff  into  po^ession, 
for  the  defendants'  failure  to  pay  rent  for  die  month  commencing 
March  15,  1915,  whidi  was  due  and  payable  on  said  date." 
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A  judgment  taken,  even  by  default,  in  summary  proceedings  for 
nonpajrment  of  rent,  "is  conclusive  in  an  action  by  the  landlord  against 
the  tenant  to  recover  the  rent  on  proof  of  the  facts  alleged  in  the  af- 
fidavit and  which  are  required  by  the  statute  to  be  alleged  as  the  basis 
of  the  proceeding,  to  wit,  the  tenancy,  the  occupation  by  the  tenant, 
the  nonpayment  of  rents  due,  and  the  holding  over  after  default  in 
payment."  Brown  v.  Mayer,  66  N.  Y.  385;  Reich  v.  Cochran,  151 
N.  Y.  122,  126,  45  N.  E.  367,  37  L.  R.  A.  805,  56  Am.  St.  Rep.  607. 
Such  a  judgment,  while  not  conclusive  as  to  the  amount  of  rent  due, 
is  conclusive  that  some  rent  is  due  and  unpaid.  Jarvis  v.  Eh-iggs,  69 
N.  Y.  143.  See  Prince  v.  Schlesinger,  116  App.  Div.  500,  at  page 
502,  101  N.  Y.  Supp.  1031.  It  follows  that  the  trial  justice  was  cor- 
rect in  holding  that  as  a  matter  of  law  the  plaintiff  was  entitled  to  re- 
cover the  rent  due  on  March  15th. 

In  my  opinion,  however,  the  trial  justice  erred  in  dismissing  the 
counterclaim  without  prejudice.  The  defendants  have  concededly  de- 
posited $500  under  the  lease,  and  the  plaintiff  now  holds  that  sum. 
The  lease  contains  no  covenant  on  the  defendants'  part  to  pay  any 
deficiency  in  rent  after  re-entry  of  the  landlord  by  summary  proceed- 
ings, or  any  other  covenants  which  survive  after  the  termination  of  the 
lease  by  summary  proceedings.  The  mon^  can  therefore  clearly  no 
longer  be  held  as  Security  under  the  lease.  Hie  tmly  questicm  on  this 
branch  of  the  case  is  whether  tiie  money  belongs  to  the  plaintiff  as 
liquidated  damages.  If  it  does,  then  the  counterclaim  must  be  dis- 
missed on  the  merits;  if  it  does  not,  the  defendants  are  entitled  to 
judgment  on  the  counterclaim.  The  lease  provides  that : 

"The  party  of  the  second  part  has  this  day  deposited  with  the  party  of 
the  flrgt  part  the  sum  of  f 500  as  security  for  the  faithful  performance  of  all 
terms,  covenants,  and  conditions  In  the  within  lease  contained;  It  being  ex- 
pressly understood  and  agreed  that,  if  the  party  of  tfie  second  part  surren- 
ders said  praises  or  la  dispossessed  therefrom  prior  to  the  expiration  of 
this  lease,  then  In  that  event  the  said  sum  of  $600  shall  belong  to  the  party 
of  the  first  part  as  liquidated  and  stipulated  damages,  and  the  parties  hereto 
stipulate  to  treat  said  deposit  as  snch  liquidated  damages,  hecause  tli^  cannot 
ascertain  Uie  exact  amount  of  damage  which  the  party  of  the  first  part  would 
sustain  In  the  event  of  any  breach  or  violation  hereunder." 

The  covenant  to  pay  rent  has  been  brc^en,  and  has  resulted  in  the 
defendants  being  dispossessed  from  the  premises.  The  exact  state  of 
affairs  has  therefore  arisen  for  which  the  parties  have  agreed  that  stip- 
ulated damages  should  be  paid.  Such  an  agreement  will,  in  a  proper 
case,  be  enforced.  See  Feinsot  v.  Burstein,  78  Misc.  Rep.  259,  138 
N.  Y.  Supp.  185;  Id.,  161  App.  Div.  651,  146  N.  Y.  Supp.  939;  Pea- 
body  V.  Richard  Realty  Co.,  69  Misc.  Rep.  582,  125  N.  Y.  Supp.  349, 
affirmed  207  N.  Y.  642,  100  N.  E.  1131 ;  and  especially  Feyer  v.  Reiss, 
154  App.  Div.  272,  138  N.  Y.  Supp.  964.  Inasmuch  as  the  defend- 
ants have  exiH%8sly  agreed  that  the  sum  of  $500  ^lall  be  retained  as 
liquidated  damages  in  the  event  that  they  are  dispossessed,  they  can- 
not claim  that  the  dispossess  proceedings  canceled  this  term  of  the 
lease.  It  must,  however,  be  remembered  that  the  only  covenant  which 
the  plaintiff  claims  that  the  defendants  broke  is  the  covenant  to  pay 
rent,  whidi  resulted  in  the  dispossess  proceedii^   She  is  entitled  to 
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retain  the  deposit,  if  at  all,  only  as  damages  resulting  directty  or  ia- 
directly  for  such  breach.  She  has,  however,  now  brought  this  actim 
for  this  breach,  alleging  $250  damages.  Obviously  she  cannot  claim 
to.  recover  actual  damages  and  at  the  same  time  retain  the  stipulated 
damages.  The  counterclaim  for  the  return  of  the  $500  deposit  can 
be  met  only  by  a  reply  and  proof  that  she  has  a  right  to  retain  this 
amount  as  stipulated  damages ;  but  the  plaintiff,  after  bringing  an  ac- 
tion for  actual  damages  and  presenting  her  proof  on  this  issue,  cannot, 
in  the  same  action,  raise  the  absolutely  inconsistent  claim  that  she  has 
agreed  upon  stipulated  damages,  and  recover  on  both  issues.  The 
plaintiff's  complaint  and  the  defendants*  counterclaim,  read  together, 
show  that  both  parties  are  agreed  that  the  sum  of  $500  is  not  stipulat- 
ed damages  for  the  defendants'  breach.  It  follows  that  the  defendants 
are  entitled  to  judgment  on  the  counterclaim. 

Judgment  should  be  reversed,  with  $30  costs,  and  judgment  ordered 
for  the  defendants  in  the  sum  of  $250,  with  costs. 

BIJUR,  J.  I  concur  in  the  result  reached  by  Mr.  Justice  LEHMAN, 
but  I  believe  that  the  provision  was  one  for  a  penalty,  because,  since 
there  was  no  covenant  to  pay  rent  which  survived  summary  proceed- 
ings, I  think  that  the  contingency  provided  against  was  one  in  which 
no  damages  could  accrue.    See  Csesar  v.  Rubinson,  174  N.  Y.  492, 


67  N.  E.  58;  Feyer  v.  Reiss,  154  App.  D5v.  272,  138  N.  Y.  Sm 


FINCH,  J.  (dissenting).  Action  for  one  month's  rent,  payable  in 
advance,  due  March  15,  1915.  The  answer,  besides  denials,  set  up  a 
counterclaim  for  the  return  of  $500  deposit  made  to  secure  the  per- 
formance of  defendants'  covenants.  The  motion  to  dismiss  the  coun- 
terclaim was  granted  without  prejudice  by  the  court.  The  answer  also 
pleaded : 

That  the  plaintiff  "oasted  the  defendants  from  the  said  premises  and  took 
possession  thereof,  and  informed  and  Instructed  the  midertenants  not  to  pa; 
any  rent  to  the  defendants  her^,  •  •  *  and  that  on  ♦  •  •  10th 
day  of  March,  1916,  the  detendaiUs  have  surrendered  possession  of  said 
premises  to  the  plaintiff,  and  the  plaintiff  remained  and  still  remains  In  pos- 
session thereof." 

The  lease  was  made  January  13,  1914,  for  three  years,  at  a  rental 
of  $250  a  month,  payable  on  the  15th  of  each  mcmth,  and  the  lease 

recites : 

"It  being  distinctly  understood  Euid  agreed  that  time  Is     the  essence  (tf  this 

contract" 

In  addition,  the  lease  provided  as  follows : 

"The  party  of  the  second  part  has  this  day  deposited  wltli  the  party  of 
the  first  part  the  sum  of  Ave  hundred  ($500)  dollars  as  security  for  the  faith- 
ful performance  of  all  terms,  covenants,  and  conditions  In  the  within  lease 
contained ;  it  being  expressly  understood  and  agreed  that.  If  the  par^  of 
the  second  part  surrenders  said  premises  or  Is  dispossessed  therefrom  prior 
to  the  expiration  of  this  lease,  then  in  that  event  the  said  sum  of  five  boo- 
dred  ($500)  dollars  diall  belfng  to  tike  party  of  the  first  part  as  llgnldated 
and  stipulated  damages,  and  that  the  parties  hneto  stipulate  to  treat  said 
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il^pocdt  as  Huch  llqnldated  danu^KS,  because  they  cannot  ascertain  the  exact 
amount  of  damage  which  the  party  of  the  first  part  would  sustain  In  the  event 
of  any  breach  or  violation  hereunder.  If,  however,  all  terms,  covenants,  and 
conditions  are  fully  complied  with,  then  in  that  event  the  said  security  shall 
be  returned  to  the  party  of  the  second  part  at  the  expiration  of  this  lease." 

At  the  time  of  the  leasing  the  Christopher  Pitkin  Company  was  the 
owner  of  the  premises,  but  in  January,  1915,  it  deeded  by  a  full  cove- 
nant and  warranty  deed  the  premises  to  the  plaintiff,  together  with 
"all  its  right,  title,  and  interest  in  and  to  the  within  lease  *  *  * 
and  the  security  thereunder." 

The  plaintiff  put  in  evidence  the  deed  to  her  and  the  assignment 
of  the  lease,  and  testified  that  she  demanded  rent  of  the  defendant 
Morris  Feldman  on  the  evening  of  the  15th  of  March,  when  the  de- 
fendant was  on  the  street,  not  very  far  from  his  house,  and  that  she 
did  not  go  to  the  house  until  she  went  with  the  marshal  on  the  19th 
day  of  March,  when  the  marshal  was  executing  a  warrant  of  dispos- 
sess, and  rested.  It  appears  that  Max  Feldman,  one  of  the  defend- 
ants, died  subsequent  to  the  leasing  of  the  premises.  The  defendant 
on  his  part  testified  that  about  eight  days  after  the  plaintiff  acquired 
title  to  the  house  she  came  to  see  him  in  his  room  in  the  house,  and 
stated: 

"She  told  me  that  she  comes  for  the  house,"  and  "iftie  said  I  should  transfer 
the  house  and  the  lease," 

The  defendant  informed  her  that  if  she  would  give  him  the  $100 
provided  for  in  the  lease  he  would  "transfer  the  lease"  to  her.  (The 
wording  of  the  lease  is  not  clear,  but  it  appears  that  upon  15  days' 
notice  the  lease  might  be  canceled  by  a  payment  of  $100  to  the  tenant.) 
It  further  appears,  from  the  testimony  of  defendant  and  his  witnesses, 
that  before  the  dispossess  proceedings  plaintiff  directed  the  subtenants 
to  pay  her  the  rent,  and  that  thereafter  they  refused  to  pay  it  to  the 
defendant  The  testhnony  in  this  regard  is  not  as  dear  as  might  be 
desired,  but  it  must  be  borne  in  mind  that  the  witnesses  were  not  very 
conversant  with  English.  There  was  sufficient  to  raise  a  question  of 
fact  as  to  whether  or  not  an  eviction  had  occurred,  and  the  direction 
of  a  verdict  was  therefore  erroneous.  Burhans  v.  Monier,  38  App. 
Div.  466,  56  N.  Y.  Supp.  632. 

It  may  be  urged  that  the  question  of  eviction  was  res  adjudicata, 
in  that  the  final  order  in  the  dispossess  proaeding  is  conclusive  on 
the  proposition  that  there  was  rent  due  at  that  time,  and  that  there- 
fore there  had  been  no  eviction.  That  c(»itenti(Hi,  however,  cannot 
be  entertained  on  this  appeal,  because  it  was  not  tliought  of  in  the 
court  below.  Though  the  complaint  does  incidentally  allege  the-order 
in  the  dispossess  proceedings,  the  evidence  of  the  eviction  was  admitted 
without  objection  on  that  score,  and  the  parties  indicated  no  intention 
to  raise  the  question  of  res  adjudicata. 

Upon  the  retrial  the  questions  raised  by  the  counterclaim  for  the  de- 
posit will  arise,  so  that  they  must  be  ccmsidered  here.  In  the  lease 
at  bar  it  appears  that  there  is  no  provision  whereby  the  covenants  sur- 
vive the  termination  of  the  lease  by  dispossess  proceedings.  In  con- 
sequence, the  damages  at  the  time  of  the  dispossess  are  easily  and  ex- 
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actly  ascertainable,  and  hence  the  retention  of  the  deposit  by  the  plain- 
tiff is  by  way  of  a  penalty,  and  not  liquidated  damage.  Csesar  v.  Rub- 
inson,  174  N.  Y.  492,  67  N.  E.  58;  Feinsot  v.  Burstein,  78  Misc.  Rep. 
259,  138  N.  Y.  Supp.  185,  and  cases  there  cited;  161  App.  Div.  651,. 
146  N.  Y.  Supp:  939. 

The  case  of  Feyer  v.  Reiss,  154  App.  Div.  272,  138  N.  Y.  Supp. 
964,  is  not  contra,  because  in  that  case  the  court  expressly  found  that 
"the  proceedings  for  dispossession  did  not  affect  the  covenants  un- 
der which  the  defendants  alleged  the  right  of  retention  of  the  deposit 
as  liquidated  damages,"  and  it  does  not  appear  but  that  the  covenants 
to  pay  rent  and  make  repairs  survived  the  dispossess  proceedings. 
Judgment  should  therefore  be  allowed  on  the  counterclaim,  less  the 
amount  which  may  finally  be  shown  to  be  due  the  plaintiff  on  account 
of  any  breaches  in  the  covenants  under  the  lease. 

Order  reversed,  judgment  vacated,  and  a  new  trial  ordered,  with  $30 
costs  to  appellant  to  abide  the  event. 


HUDSON  WRECKING  &  LUMBER  CO.,  Ina,  T.  AIJ)RIOH. 
{SrtifTvme  Govrt,  ij^tdlate  Term,  First  Department   March  20,  1916.) 

Frauds,  Statute  o»  ^»33(2) — Debt  or  Amotheb—Conbidebatioh. 

Promise  of  H.,  a  materialman,  not  to  file  a  Ueu,  and  to  fumlsb  the 
balance  of  matertal  under  the  contract  with  the  building  owner,  8.,  is  not 
a  consideration  moving  to  and  beneficial  to  the  mortgagee,  jL,  to  take 
oat  of  the  statute  of  frauds  the  promise  ot  A.,  a  mortgagee  under  a 
building  loan  contract,  to  pay  S.'8  itebt  to  H. ;  the  promise  to  famish  the 
balance  of  lumt>er  not  being  a  new  or  further  consideration,  S.  not  being 
In  de&ult  under  the  contract,  so  that  H.  was  bound  to  proceed  wltb  It, 
and  the  promise  not  to  file  a  lien  not  being  beneficial  to  A.,  so  far,  at 
least,  as  he  had  already  made  advances  under  the  building  loan  contract, 
the  mortgage  being  on  file  and  taking  precedence,  and  he  having  no  doubts 
about  his  rights,  and  the  benefit  of  future  profits  on  future  advances  be- 
ing merely  incidental,  and  not  the  direct  result  of  H.'s  forbearance. 

[Ed.  Note.— For  other  caaee,  see  Frauds,  Statute  of.  Cent  Dig.  H  61, 
63 ;  Dec.  Dig.  ^»33(2).] 

Flndi,  AlaaentSng. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  hy  the  Hudson  Wrecking  &  Liunber  CcMnpany,  Incorporated, 
against  Spencer  Aldrich.  From  a  judgment  on  a  verdict  for  plaintiff,, 
and  from  an  order  denying  motion  for  new  trial,  defendant  appeals. 
Reversed  and  dismissed. 

Argued  November  term,  1916,  before  LEHMAN,  BITUR,  and 
FINCH,  JJ. 

John  J.  McBride,  of  New  York  City  (Anthony  J.  Ernest,  of  New 
York  City,  of  counsel),  for  appellant. 
J.  A.  Seidman,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  The  complaint  herein  sets  forth  that  the  plaintiff 
furnished  to  the  Simar  Realty  Company  lumber  for  use  in  certain^ 

4S9For  oUmt  cam  m*  Hme  topic  A  KBY-NtlUBBR  In  all  Ker-Nnmber«d  Dlsmta  A  IndaxM 
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buildings  in  which  the  defendant  was  interested  as  a  mortgagee  under 
a  contract  to  advance  to  the  Simar  Realty  Company  a  sum  of  money 
as  a  building  loan;  that  the  Simar  Realty  Company  agreed  to  pay 
for  this  lumber  the  sum  of  $1,965,  and  also  agreed  that  the  moneys 
due  or  to  become  due  to  it  from  the  defendant  under  the  building  loan 
contract  and  mortgage  should  be  applied  to  the  amount  due  to  the 
plaintiff  for  Ixmiber;  that,  the  said  Simar  Realty  Company  having 
failed  to  pay  the  said  sum  of  $1,965.49,  the  plaintiff  threatened  to  file 
a  lien  for  the  materials  furnished  by  tiie  plaintiff  as  aforesaid ;  that 
the  defendant,  fearing  that  by  the  filing  of  said  lien  and  the  commence- 
ment of  such  action  by  the  plaintiff  other  persons,  having  furnished 
labor  and  materials,  would  file  notices  of  lien  and  stop  work  on  said 
buildings,  and  that  defendant  would  sustain  and  suffer  damages  there- 
by, represented  to  the  plaintiff  that  he  was  in  possession  of  certain 
mon^s  dt»e  under  the  building  loan,  and  that  he  would  pay  the  same 
to  the  plaintiff  for  the  materials  furnished  as  aforesaid;  that,  rely- 
ing thereon,  the  plaintiff  "entered  into  an  agreement  with  the  said 
defendant  wherein  and  whereby  it  was  agreed  that  this  plaintiff  re- 
frain from  filing  notice  of  lien  against  the  said  premises  for  the  amount 
of  the  purchase  price  of  said  lumber  hereinabove  mentioned,  or  of 
any  part  thereof,  and  that  the  said  plaintiff  refrain  from  commenc- 
ing an  action  for  the  enforcement  thereof,  and  in  consideration  there- 
of the  said  defendant  promised  and  agreed  to  pay  to  the  plaintiff  the 
amount  of  the  purchase  price  of  said  lumber  hereinabove  mentioned." 

The  answer  denies  the  making  of  this  contract  and  sets  up  the  stat- 
ute of  frauds  as  an  affirmative  defense.  The  trial  justice  submitted  to 
the  jury  the  issue  of  whether  the  defendant  had  made  this  contract, 
and  for  the  purposes  of  this  appeal  we  must  assume  that  the  plaintiff's 
testimony  as  to  the  making  of  the  contract  is  correct  The  only  se- 
riotis  question  in  the  case  is  whether  the  contract  as  testified  to  by 
theplaintiff  is  enforceable  in  spite  of  the  statute  of  frauds. 

The  testimony  of  the  plaintiff  upon  this  point  is  as  follows:  .Its 
treasurer  saw  tiie  defendant  towards  the  end  of  November,  after  it 
had  delivered  all  but  a  small  portion  of  the  lumber.  At  that  interview 
he  stated  that  he  understood  that  the  defendant  was  making  or  was 
about  to  make  a  building  loan  on  the  building.  He  understood  there 
was  some  trouble,  and  payments  were  being  diverted  from  the  owner, 
and  "I  thought  I  would  look  into  the  matter,  to  see  if  I  could  bq 
secured  or  get  my  mon^  in  some  way;  otherwise,  I  would  be  com- 
pelled to  file  a  lien.  Mr.  Aldrich  says :  'There  is  no  sense  in  filing  a 
lien.  It  would  be  bad  for  everybody.  ■  It  might  be  bad  for  you.'  I 
said:  'I  won't  be  in  any  worse  position.  There  is  no  building  loan 
contracts  on  record,  and  my  lien  would  come  ahead  of  anything  thaf 
was  on  record  except  the  mortgages  there.'  So  Mr.  Aldrich  says: 
'Don't  file  a  lien.  You  wait;  when  Siegel  comes  in  we  will  see  what 
can  be  done  about.' "  Thereafter  he  saw  &e  defendant  again,  and 
told  him  tiiat  he  was  to  receive  65  per  cent,  of  the  amorunt  due  him 
out  of  the  next,  or  "inclosure,"  payment  under  the  building  loan.  "I 
said  we  would  not  deliver  any  more  lumber  there  unless  we  knew 
where  we  stood."  And  the  defendant  answered:   "There  is  nb  sense 
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stopping  the  job  now.  You  might  as  well  go  ahead ;  it  will  be  better 
for  every  one  concerned.  I  will  pay  you  your  money  out  of  tiie  io- 
closure  payment."  Thereafter  the  plaintiff  stated  that  he  would  not 
file  a  lien,  and  delivered  the  small  part  of  the  lumber  not  theretofore 
delivered. 

There  is  no  doubt  that  the  defendant's  promise  was  a  promise  to  pay 
the  debt  of  the  Simar  Realty  Company,  and  the  primary  debt  con- 
tinued to  exist  concurrently  with  the  promise.  Such  a  promise  is  orig- 
inal, and  not  within  the  statute,  only  when  it  is  supported  by  a  new 
and  further  consideration  which  "should  move  to  the  promisor  and 
be  beneficial  to  him."  White  v.  Rintoul,  108  N.  Y.  222,  15  N.  E. 
318.  In  the  same  case  it  is  stated,  in  effect,  that  the  earlier  cases  es- 
tablish that  the  promise  must  be  made  primarily  to  "subserve  or  pro- 
mote some  interest  or  purpose  of  the  promisor  himself  and  upon  which 
the  respondent  very  much  relies.  Nelson  v.  Boynton,  3  Mete.  [Mass.] 
396,  Z7  Am.  Dec.^148.  That  this  expression  was  understood  to  mean, 
not  merely  some  moral  or  sentimentel  object,  but  to  relate  to  a  legal 
interest  or  purpose  tangible  by  the  law  and  a  product  of  the  consid- 
eration received  from  creditor  or  debtOT*  is  apparent  from  the  furtiter 
current  of  the  explanation." 

In  this  case  the  only  consideration  for  the  promise  of  the  defendant 
as  alleged  in  the  complaint  is  the  plaintiff's  promise  not  to  file  a  lien. 
Moreover,  the  prcanise  to  furnish  tiie  lumber  not  yet  furnished  to  the 
Simar  Realty  Company  under  its  contract  was  not  a  new  or  further 
consideration,  for  uie  original  debtor  was  not  at  that  time  in  default 
under  its  contract,  and  the  plaintiff  was  bound  to  proceed  with  it. 
The  sole  question  of  law  in  the  case  is  whether  the  promise  not  to  file 
a  lien  on  the  premises  owned  by  the  Simar  Realty  Company  to  en- 
force a  debt  of  that  ccwnpany  is  a  consideration  moving  to  the  de- 
fendant and  beneficial  to  him.  There  would  be  no  doubt  that,  if  the 
defendant  at  that  time  had  any  direct  interest  in  the  property  which 
would  be  injuriously  a£fected  by  the  threatened  lien,  then  the  promise 
made  by  him  would  be  enforceable.  In  this  case,  however,  the  defend- 
ant's only  interest  in  the  premises  as  alleged  in  the  complaint  was  as 
mortgagee  under  a  building  loan  contract.  His  mortgages  were,  how- 
ever, already  on  file,  and  took  precedence  over  any  lien  which  the  plain- 
tiff could  file,  at  least  to  the  extent  of  the  moneys  already  advanced. 

It  is  urged,  however,  by  the  respondent,  that  the  defendant's  right 
to  enforce  these  mortgages  was  open  to  doubt,  and  that  by  the  plain- 
tiff's promise  he  secured  an  abandonment  of  plaintiff's  colorable  claim 
to  obtain  a  prior  lien.  Even  if  such  a  benefit  could  be  considered  as 
a  sufficient  consideration,  there  is  absolutely  no  evidence  in  this  case 
that  the  defendant  had  any  doubt  about  his  rights,  or  sought  from  the 
plaintiff,  for  his  own  benefit,  any  abandonment  of  a  doubtful  claim. 
The  evidence  shows  only  that  for  the  sake  of  all  parties  he  wished 
to  avoid  the  placing  on  the  property  of  any  lien,  whether  prior  or 
subsequent  to  his  mortgages.  It  is  also  urged  that  the  consideration 
was  beneficial  to  the  defendant  and  moved  directly  to  him,  because 
under  .the  buildii^  loan  contract  he  would  obtain  certain  future  pr^ts 
by  reason  of  future  advances  which  he  would  lose  by  reason  of  the 
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termination  of  the  contract  through  the  filing  of  a  mechanic's  lien. 
It  seems  to  me  that  this  contention  is  not  sound.  Such  a  benefit,  if  it 
exists,  is  merely  incidental,  and  is  not  the  direct  result  of  the  fcwr- 
bearance  of  the  plaintiff^  and  it  is  nowhere  claimed  that  the  prcunise 
of  the  defendant  was  made  to  promote  or  further  any  such  interest  in 
the  building  contract. 

Judgment  should  therefore  be  reversed,  with  costs,  and  complaint 
dismissed,  with  costs. 

BIJUR,  J.,  concurs. 

FINCH,  J.  (dissenting).  This  is  an  action  cm  an  oral  contract  to 
pay  for  lumber  purchas^  1^  a  third  party.  At  the  trial  the  two  main 
questions  presented  w^e:  First,  whether  the  defendant  ever  promised 
to  pay  for  the  lumber ;  and,  second,  if  he  did,  whether  the  promise  was 
such  as  to  take  it  without  the  statute  of  frauds. 

The  lumber  was  purchased  from  the  plaintifif  on  October  26,  1914, 
by  the  Simar  Realty  Company,  which  was  erecting  five  houses.  De- 
fendant had  entered  into  a  building  loan  agreement  with  tiie  Simar 
Realty  Onnpany  on  October  14,  1914.  The  building  loan  agreement 
provided  tor  the  advancing  of  $32,500  in  seven  installments,  for  the 
delivery  to  the  defendant  of  mortgages  for  this  amount,  and  the  im- 
mediate maturing  of  the  mortgages  in  the  event  of  the  placing  of  any 
lien  upon  the  premises.  In  addition,  it  appears  that  the  defendant  was 
to  obtain  6  per  cent,  interest  and  a  S  per  cent,  commission  on  the 
amoimt  of  money  loaned.  Plaintiff's  contract  with  the  Simar  Realty 
Company  for  the  sale  of  the  lumber  provided  for  payment  out  of  the 
third  and  fourth  installments  of  the  building  loan.  (The  contract  is 
express  as  to  the  payment  being  taken  out  of  the  fourth  payment,  and 
is  ambiguous  as  to  whether  it  should  be  taken  out  of  the  third  pay- 
ment ;  but  the  testimony  of  the  plaintiff  shows  that  it  was  to  be  taken 
out  of  the  third  payment  also.)  Between  November  24th  and  27th, 
and  shortly  before  the  third  installment  (the  inclosure  installment)  was 
paid  to  the  Realty  Ccwnpany,  and  while  there  was  no  default  in  the  pay- 
ment to  plaintiff  by  tiie  Simar  Realty  Company,  plaintiff's  general 
manager,  Butler,  called  on  the  defendant  and  threatened  to  file  a  ma- 
terialman's lien  for  the  lumber  furnished.  At  that  time  all  the  lumber 
called  for  by  the  contract  .(aibout  $1,900  worth)  had  been  furnished, 
with  the  exception  of  frcrni  $35  to  $71  worth.  Butler  testified  that, 
when  he  threatened  to  file  the  lien,  defendant  asked  him  not  to  do  so, 
saying  it  would  be  bad  for  everybody,  and  asked  Butler  to  wait  until 
defendant  could  confer  with  the  Realty  Company.  Butler  testifies  fur- 
ther that,  ccwnpiying  with  the  defendant's  request,  he  did  not  file  a 
lien.  The  $35  to  $71  worth  of  lumber  was  Portly  thereafter  deliv- 
ered. 

It  is  a  fair  deduction  from  the  evidence  that  tibie  call  of  Butler  upon 
the  defendant,  at  which  call  Butler  testifies  the  promise  sued  on  was 
made,  did  not  take  place  until  the  $35  to  $71  wcmIJi  of  lumber  had  been 
delivered.  But  whether  this  was  so  or  not  is  immaterial  here,  because 
so  far  as  the  record  shows  there  had  been  no  default  in  the  payments 
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to  the  defendant  by  the  Simar  Realty  Company,  and  hence  any  lumber 
that  was  delivered  was  delivered  pursuant  to  the  fact  that  the  plain- 
tiff was  bound  to  deliver  the  same  under  its  contract  with  the  Simar 
Realty  Company,  and  hence  the  delivery  of  this  lumber  cannot  be 
considered  as  constituting  any  consideration.  Butler  further  testifies 
that,  a  few  days  after  the  alleged  promise,  he  telephoned  to  the  de- 
fendant and  the  latter  said  he  had  given  the  money  to  the  Realty  Com- 
pany to  pay  plaintiff,  and  that  thereafter  the  Realty  Company  did  pay 
plaintiff  $500,  leaving  still  unpaid  $1,465.  Defendant  testifies  tiiat 
he  had  only  one  conversation  with  Butler,  and  that  when  the  latter 
threatened  to  file  a  lien  defendant  advised  him  not  to  do  so,  but  to"get 
an  order  on  defendant  from  the  Realty  Company  directing  pa3rment. 
Defendant  denied  that  he  ever  promised  to  pay  for  the  lumber.  De- 
fendant was  in  part  corroborated  by  two  other  witnesses,  who  clamed 
that  they  heard  one  conversation  between  Butler  and  defendant,  but 
their  testimony  is  not  altogedier  satisfactory.  The  strongest  corrobora- 
tiwi  of  defendant  is  the  letter  written  by  plaintiff  a  few  days  after 
the  alleged  promise  by  defendant  to  pay  for  the  lumber,  in  which  is 
stated,  "We  ask  you  to  please  be  kind  enough  to  notify  us  when  you 
are  apt  to  make  payment  on  account  of  his  building  loan,"  apparently 
for  the  purpose  of  obtaining  money  from  the  latter  company.  Butler 
testifies,  however,  that  the  letter  was  written  at  defendant's  request. 
Hie  court  left  it  to  the  jur^  to  say  which  was  the  correct  version  of 
the  transaction  between  plamtiff  and  defendant.  Since  it  was  entirely 
a  questi(Hi  of  the  credibility  of  the  witnesses,  their  finding  should  be 
accepted. 

The  court  charged,  as  a  matter  of  law,  that  if  Butler's  testimony  was 
true  there  was  sufficient  beneficial  consideration  moving  to  the  de- 
fendant to  take  the  contract  out  of  the  operation  of  the  statute  of 
frauds,  requiring  the  contract  to  be  in  writing.  This  presents  the  im- 
portant question  in  this  case.  Under  the  authorities  it  makes  no  differ- 
ence whether  the  debt  was  antecedently  or  subsequently  contracted. 
Mechanics'  &  Traders'  Bank  v.  Stettheimer,  116  App.  Div.  202,  101 
N.  Y.  Supp.  513.  The  inquiry  is  whether  the  promisor  by  the  making 
of  the  promise  becomes  a  principal  debtor,  primarily  liable,  or  whether 
the  promisor  is  only  to  become  collaterally  liable.  The  language  of 
the  promise  in  the  case  at  bar — i.  e.,  "I  will  pay  you  out  of  the  inclosure 
payments" — is  sufficient  to  comprise  an  original  undertaking,  and  there- 
fore we  must  look  at  the  surrounding  circumstances  to  see  whether  it 
should  be  construed  as  an  original  promise,  independent  of  the  original 
debt,  or  collateral  to  it.  The  controlling  circumstances  in  determining 
the  nature  of  the  promise — that  is,  whether  it  is  an  original  promise 
or  a  collateral  one — is  found  in  the  fact  that  the  promisor  received, 
at  the  time  of  the  making  of  the  promise,  not  only  a  consideration 
sufficient  to  constitute  the  promise  a  binding  contract,  but  that  in  ad- 
dition there  was  consideration  beneficial  to  the  promisor  and  accru- 
ing directly  to  him.  The  promisor  had  a  mortgage  on  the  premises, 
and  according  to  the  testimony  the  plaintiff  threatened  to  file  a  lien 
and  abstained  at  the  request  of  the  promisor.  The  filing  of  such  lien 
would  have  directly  affected  the  interest  which  the  promisor  had  in 
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the  premises  under  his  mortgage,  and  would  have  caused  a  complete 
termination  of  the  building  loan  agreement,  under  which  he  advanced 
two  payments  and  was  to  advance  five  more. 

It  is  not  clear  from  the  record  whether,  when  Butler  said,  "I  won't 
be  in  any  worse  position;  there's  no  building  loan  contract  on  record, 
and  my  Hen  would  come  ahead  of  anything  that  was  on  record  ex- 
cept the  mortgages  tiiere" — ^he  referred  only  to  the  underlying  mort- 
gage on  the  premises,  or  to  the  mortgages  which  had  been  recorded 
under  the  buildii^  loan  agreement,  and  which  might  be  construed  as 
good  up  to  the  amount  of  money  advanced  under  the  building  loan. 
In  any  event,  the  testimony  can  be  taken  as  meaning  that  from  the 
moment  of  the  filing  of  the  lien  the  proceedings  under  the  building 
loan  would  be  terminated,  and  this  the  defendant  admitted.  Accord- 
ing, also,  to  the  testimony  of  the  defendant,  he  was  to  receive  5  per 
cent,  of  the  amounts  advanced  by  way  of  compensation  for  making 
the  building  loan  in  addition  to  6  per  cent,  interest.  Within  the  au- 
thorities, these  facts  are  sufficient  to  hold  the  promise  in  this  case  as 
an  original  promise,  and  not  within  the  statute  of  frauds. 

For  the  foregoing  reasons,  the  defendant  received  a  beneficial  con- 
sideration sufficient  within  the  authorities  to  take  the  promise  out  of 
the  statute  of  frauds.    White  v.  Rintoul,  lOS  N.  Y.  222,  15  N.  E. 


318;  Mallory  v.  Gillett,  21  N.  Y.  412;  Raabe  v.  Squier,  148  N.  Y. 
81,  42  N.  E.  516;  Schwoerer  v.  Samuel  H.  Stone,  130  App.  Div.  796, 
115  N.  Y.  Supp.  440;  Alley  v.  Turck,  8  App.  Div.  50,  40  N.  Y.  Supp. 


<SiipreiDe  Oowt,  Appelate  Divltdoiit  Second  D^artmenL   HartA  24,  19160 

1,  COBTa  €=522 — SUPBEHB  OOUET — QUKENB  COUNTT — JUBISDIOTXOR  OT  CoUHTT 

OouBT — Sebvice  Outside  County. 

Within  Code  Civ.  Proc.  8  3228,  subsec.  5,  denying  coets  to  plaintiff 
unless  he  recovers  $500,  in  an  action  brought  In  the  Supreme  Court,  tri- 
able in  the  county  of  Queens,  against  a  resident  of  the  county,  where  It 
could  hare  been  brought,  except  for  the  amount  claimed,  In  the  County 
Court,  the  County  Court  would  have  Jurisdiction,  though  service  was  out 
of  the  county. 

lEd.  Note.— For  other  cases,  see  Costa,  Cent  Dig.  §§  47-73;  Dec  Dig. 
«=»22.] 

2.  Costs  ^=>23 — Supreme  Court — Queens  Countt — Place  of  Service. 

Under  Code  Civ.  Proc.  {  3228,  subsec  5,  denying  costs  to  plaintiff,  unlesa 
be  recovers  $600,  in  an  action  brought  In  the  Supreme  Court,  triable  In 
Queens  county,  agalnrt  a  reaidmt  of  the  county,  where  it  could  have  been 
brought,  except  for  the  amount  dalmed,  in  the  County  Court,  It  is  not  a 
condition  to  the  denial  of  costs  that  summons  be  served  in  the  county,  as 
it  is,  under  separate  provicdons  of  the  sectiw,  as  to  actions  triable  In  New 
York  and  Kings  county. 

[Bd.  Note. — For  other  cases,  see  Costs,  Coit  Dig.  |{  47-78;  Dec.  Dig. 
^22.] 


«=^For  other  cues  te«  same  topic  A  KET-NUUBER  Is  all  Key-Numbered  Digests  &  Indflxn 


433. 


Judgment  and  order  should  be  affirmed,  with  costs. 


OORSBLL  T.  BROOKLYN  HEIGHTS  B.  Oa 
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Appeal  from  Special  Term,  Queens  County. 

Action  by  Terrance  Corsell,  an  infant,  by  Rose  Corsell,  his  guard- 
ian ad  litem,  against  the  Broc^Iyn  Heig^lts  Railroad  Company.  From 
an  order  denying  its  motion  to  disallow  costs,  defendant  appeals.  Re- 
versed, and  motion  granted. 


Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR.  MILLS,  and 
RICH,  JJ. 


Harold  L.  Warner,  of  New  York  City,  for  appellant. 
Arthur  K.  Wing,  of  New  York  City  (Frank  H.  Gerrodette,  of  New 
York  City,  on  the  brief),  for  respondent 

PER  CURIAM.  [1,2]  The  County  Court  of  the  county  of 
Queens  had  jurisdiction,  although  the  summons  should  be  served  be- 
yond that  county,  and  as  the  recovery  in  the  Supreme  Court  was  less 
than  $500  the  plaintiff  could  not  tax  costs  or  disbursements.  Section 
3228  of  the  Code  of  Civil  Procedure  docs  not  require,  in  such  case, 
that  the  summons  be  served  within  the  county,  as  is  demanded  in  in- 
stances relating  to  the  coimties  of  New  York  and  Kings,  for  which 
&e  same  section  makes  provision. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  to  disallow  the  costs  should  be  granted. 


(Supreme  Court,  Apellate  Term,  First  Department   Mardi  22. 

Pbinoifai.  and  Subxtt  «=»159 — ^Actions — Bvidkmob — Sottioienct. 

Where  defendant  executed  a  written  agreement  conditioned  tbat  a  sales- 
man already  In  plaintiff's  Mnploy  should  account  for  all  moneys,  goods, 
and  collections  tbat  ndght  come  Into  bis  possesion,  plaintiff,  in  order  to- 
recover  on  the  agreement,  must  show  that  any  moneys  ccmilng  Into  tfae 
salesman's  possession  and  for  which  he  failed  to  acoonnt  were  received 
after  the  execution  of  the  agreement 

[Ed.  Note.— fiV>r  other  cases,  see  Fiind^pal  and  Surety,  Cent  Dig.  K 
42S-135;  Dec.  Diff,  ^169.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Lewis  De  Groff  &  Son  against  Salvatore  Ragona.  From' 
a  judgment  for  plaintiff,  defendant  appeals.   Reversed  and  remanded. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Achille  J.  Oishei,  of  New  York  City,  for  appellant 
Rollins  &  Rollins,  of  New  York  City  (Elmer  E.  Wigg,  of  New 
York  City,  of  counsel),  for  respondent. 

WEEKS,  J.  Plaintiff  has  recovered  a  judgment  £^ainst  the  defend- 
ant for  the  sum  of  $305,  besides  costs,  arising  out  of  the  following  cir- 
cumstances : 

^^Fgr  oth«r  caaw  Me  ium  topio  A  KET- NUMBER  In  all  K«7-Nambar«a  OIsmU  ft  Indww 


LEWIS  DB  GROFF  &  SON  T.  RAOONA. 
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One  Azara  had  entered  the  employment  of  the  plaintiff  as  a  sales- 
man. His  term  commenced  on  September  20,  1913  and  he  continued 
in  plaintiff's  employ  until  some  time  in  February,  1915.  On  October 
15,  1914,  the  defendant  herein  entered  into  an  agreement  in  writing 
with  the  plaintiff  that: 

"Said  salesman  [Azara]  will  on  his  part  wdl,'  promptly,  and  faithfully  ao- 
connt  for  and  pay  and  deUver  to  Lewis  De  Qvott  &  Son  all  moneys,  collections, 
and  goods  which  shall  come  Into  the  control  and  possesion  of  said  salesman." 

Claiming  that  Azara  had  collected  and  failed  to  account  for  $305, 
the  plaintiff  brought  this  action  upon  said  instrument.  Upon  demand 
a  bill  of  particulars  was  furnished,  containing  an  itemized  statement 
of  mcmeys  collected  Azara  from  customers  of  plaintiff  which  he 
had  failed  to  turn  over,  but  nothing  appeared  therein  showing  when 
such  collections  were  made.  It  was  stipulated  upon  the  record  that 
the  defendant  was  not  liable  under  his  agreement  of  indemnity  with 
plaintiff  for  collections  made  prior  to  October  15,  1914,  and  although 
It  was  stipulated  by  the  respective  attorneys  that  Azara  had  collected 
from  plaintiff's  customers  said  sum  of  $305  and  had  failed  to  turn  it 
over  to  plaintiff,  "fw  the  reason,  as  he  claims,  that  the  plaintiff  owes 
him  for  ov^charges  and  deductions  in  a  sum  far  in  excess  of  said 
amount,"  although  the  defendant  made  no  effort  to  sustsun  such  claim, 
it  was  nowhere  shown  how  much  of  said  amotmt  was  collected  after 
defendant  became  the  surety  of  Azara.  This  was  an  essential  part 
of  the  plaintiff's  affirmative  proof,  and  for  a  failure  in  this  respect  there 
must  be  a  new  trial. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event   AU  concur. 


<Snpreme  Cknirt,  AK)eUate  DlTislon.  Second  D^rtm^t   ManA  24,  191&) 

1.  Tbitsis  «=»366(1>— Actions  to  Enforce— Necissabt  Pabtikb. 

F.'s  personal  representattrea  were  not  necessary  parties  to  an  action 
against  an  alleged  trustee  to  enforce  an  alleged  trast  created  by  F.  against 
a  trust  fnnd  from  which  F.  had  divorced  blmMlf  In  tttle  and  possesBion 
before  his  death. 

[Bd.  Note.— Foi!.  other  cases,  see  Tmsts;  Gent  Dig.  H  674r-&7S;  Dec. 
IMg.  *=»366(l).l 

2.  Pabties  <S=>53 — Beinqino  in  New  Pabtixb. 

If  other  beneficiaries  of  such  trast  were  necessary  parties,  they  might 
be  brought  in  or  the  court  might  dedine  to  proceed  with  the  matter. 
[Bd.  Note. — Vor  other  cases,  see  duties,  Gent  Dig.  |  84;  Dec.  Dig. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Frank  W.  Larom  against  Lucille  S.  Fabre  and  others. 
From  an  order  sustaining  a  demurrer,  plaintiff  and  the  named  de- 
fendant bring  cross-appeals.    Reversed  in  part,  and  affirmed  in  part. 
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Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  MILLS,  and 
RICH,  JJ. 

Henry  E.  Johnson,  of  New  York  City,  for  plaintiff. 
William  S.  Haskell,  of  New  York  City,  for  defendant  Lucille  S. 


PER  CURIAM.    [1,  2]  The  action  is  not  in  any  sense  to  rescind 

a  contract,  but  to  enable  the  plaintiff  to  avail  himself  of  an  agreement 
to  rescind  the  agreement  made  between  him  and  Clarence  L.  Fabre, 
and  to  enforce  against  Lucille  S.  Fabre  a  trust  created  by  Clarence  L. 
Fabre  to  fulfill  such  agreement.  The  allegations  of  fraud  show  where- 
hy  Clarence  L.  Fabre  was  induced  to  make  the  agreement  to  rescind. 
Tht  personal  representatives  are  not  necessary  parties.  Mrs.  Fabre  is 
or  is  not,  as  the  facts  may  appear,  a  trustee  for  the  purpose  stated, 
namely,  to  pay  over  the  mon^  upon  receiving  back  the  stock.  No 
claims  are  made  against  the  representatives  of  the  decedent's  estate, 
but  against  a  trust  fund  from  which  he  had  divorced  himself  in  tilJe 
and  possession  before  his  death.  The  other  beneficiaries  may  or  may 
not  be  necessary  parties.  If,  in  the  judgment  of  the  court,  the  necessity 
of  their  presence  should  be  shown,  they  may  be  brought  in,  or  the 
court  may  decline  to  proceed  with  the  matter. 

The  order,  so  far  as  it  sustains  the  demurrer,  should  be  reversed, 
and  the  demurrer  overruled,  with  costs ;  otherwise,  the  order  should 
be  affirmed,  with  $10  costs  and  disbursements  to  the  plaintiff. 


FBOPLB)  ex  rel.  BOENtO  T,  HBGEMAN,  Gonntj  Treasurer. 
(Supreme  Oourt^  Appellate  Division,  Second  Department..  March  17,  1916.) 

1.  Taxation  ^»734(7)— Wakbaitt — Countt  Seal. 

Failure  to  affix  the  connty  seal,  as  required  by  law,  to  the  tax  warrant 
issued  to  the  receiver  of  taxes,  was  fatal  to  the  warrant,  and  to  the  at- 
tempted  sate  thereunder. 

[Ed.  Note.— For  other  cases,  see  TazatloD,  Gent  Dig.  U  147(^  1471; 
Dee.  Dig.  «^734(7).] 

2.  Taxation  «=>770% — Oavcelutior  or  Dbbd-^vubdictional  DcnBCT— 

County  Seal. 

Failure  to  afSx  the  county  seal  to  a  tax  warrant  is  a  Jurisdictional 
defect,  for  which,  under  Tax  Law  (Consol.  liawa,  c.  60)  8  132,  tax  deeds 
may  be  canceled  within  five  years  after  redemption  period. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  S  1539;  Dec.  I>lg. 

3.  Taxation  <S=»788^) — RBOULAaiTT  OF  Salh — ^Pbbsumftion  ibok  KECOSDSn 

DESnS — JUBIBDICnONAL  DEFECTS. 

The  presumption  of  regularity  of  tax  sale,  and  the  proceedings  prior 
thereto,  declared  by  Tax  Law  (ConsoL  Lews,  e.  €0)  1 182,  as  to  tax  deeds 
for  two  years  recorded,  does  not  cure  Jurisdictional  detects,  for  which 
cancellation  ot  deed  Is  allowed  within  five  years. 

lEd.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  S  1SS9;  Dea 
Dig.  ^788(3).]  

«a»ror  otb«r  cum  m»  imm         A  KBIT-NVHBBR  la  aU  K«r-Namb«red  DlgMta  A  iBduw 
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i.  Taxation  «=»770— Sausb— Curativi  Stattttb— Vested  Bzshts. 

I  jaws  1911,  c.  470,  designed  to  cure  omlsalon  of  the  county  seal  on  a 
tax  warrant,  could  not  transfer  title  to  the  porchaBer  at  tax  sale  by  tak- 
ing away  rights  already  rested. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Gent.  IMg.  H  1637, 1688;  Dec. 
Dig.  "^770.1 


Certiorari  by  the  People,  on  the  relation  of  Robert  W.  Boenig, 
against  Daniel  J,  Hegonan,  County  Treasurer  of  Nassau  County,  to 
review  his  detennination.  Determination  confirmed,  and  writ  dis- 
missed. 

The  relator,  who  attended  a  tax  sale  December  21,  1909,  bid  lit  fire  lots 
sold  for  the  Hempstead  taxes  of  1906.  Having  paid  in  the  sums  bid,  relator 
received  live  tax  deeds,  dated  January  31,  1911,  which  were  recorded  October 
IS,  1911.  It  does  not  appear  that  relator  paid  any  further  taxes  on  such 
lands.  On  a  i>etltiou  by  the  owner  of  the  lands,  and  on  an  agreed  statement 
of  facts,  the  county  treasurer,  on  January  13,  1915,  ordered  relator's  tax  deeds 
canceled  because  tbe  warrant  issned  to  the  receiver  of  taxes  for  said  town 
was  not  nnder  tbe  seal  of  the  county  as  required  by  law.  This  proceeding  was 
taken  to  review  such  order. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  RICH,  and 
PUTNAM,  JJ. 

Frederick  B.  Maerkle,  of  New  York  City,  for  relator. 
Charles  T.  McCarthy,  of  Glen  Cove,  for  respondent 

PER  CURIAM.  [1,2]  The  failure  to  affix  the  county  seal  was 
fatal  to  the  tax  warrant,  and  to  the  attempted  sale  under  it.  Brase  v. 
Miller,  195  N.  Y.  204,  88  N.  E.  369 ;  Matter  of  City  of  Rochester  v. 
Bloss,  77  App.  Div.  28,  79  N.  Y.  Supp.  236,  173  N.  Y.  646,  66  K.  E. 
1105.  For  such  jurisdictional  defects  tax  deeds  may  be  canceled  with- 
in five  years  after  the  redemption  period.  Tax  Ijaw  (Consol.  Laws, 
c.  60)  §  132. 

[3]  As  his  deeds  had  been  on  record  over  three  years,  relator  in- 
vokes the  presumption  of  regularity  of  the  tax  sale,  and  the  proceed- 
ings prior  thereto,  declared  by  section  132  as  to  conveyances  which 
have  been  two  years  recorded.  While  certain  irregularities  may  be 
thereby  cured,  the  Legislature  has  extended  to  five  years  the  period 
within  which  tax  deeds  may  be  canceled  for  jurisdictional  defects. 
Adirondack  League  Club  v.  Keyes,  122  App.  Div.  178,  106  N.  Y. 
Supp.  963. 

[4]  The  special  statute  designed  to  cure  this  omission  of  the  county 
seal  (chapter  470,  Laws  1911)  could  not  transfer  title  to  the  relator  by 
taking  away  rights  already  vested.  People  v.  Inman,  197  N.  Y. 
200,  90  N.  E.  438. 

The  determination  should  be  ccmiinned,  and  the  writ  of  certiorari 
dismissed,  but  without  costs. 

THOMAS,  RICH,  and  PUTNAM,  JJ.,  concur. 

CARR,  J.  I  dissent.  The  absence  of  the  seal  of  the  county  from 
the  warrant  created  a  fatal  defect.   Brase  v.  Miller,  195  N.  Y.  204, 

4»iror  oUier  euM  lee  uma  toplo  *  KST-NUUBBR  la  all  Kar-NnmlMnd  Dlswu  4  Iiid«xM 
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88  N.  E.  369.  But  this  defect  did  not  enter  into  the  assessment  itself, 
and  I  think  it  was  not  "jurisdictional"  on  constitutiwial  grounds.  See 
Hagner  v.  Hall,  10  App.  Div.  581,  42  N.  Y.  Supp.  63 ;  Ensign  v.  Barse, 
107  N.  Y.  329,  14  N.  E.  400,  15  N.  E.  401.  That  part  of  section  132 
of  the  Tax  Law  which  provides  a  five-year  limitation  applies  to  cases 
where  the  defects  arise  from  constitutional  grounds;  that  is,  where 
they  permeate  the  assessment  itself  and  do  not  arise  from  mere  ir- 
regularities as  to  details  which  the  Legislature  might  have  dispensed 
with  in  the  beginning,  as  might  have  been  done  in  this  case  without 
infringing  any  constitutional  right  of  the  landowner.  I  think  the 
limitation  of  two  years,  provided  by  section  132  of  the  Tax  Law,  ap- 
plies here.  As  the  curative  act  of  1911  (chapter  470)  was  enacted 
after  the  sale,  I  do  not  omsider  it.  Cromwell  v.  MacLean,  123  N.  Y. 
474.  25  N.  E.  932. 

JENKS,  P.  J.,  concurs. 


WARSHAWSKT  v.  BAl/TERANSKT. 
(Supreme  Goart,  .^;^)eUate  'Setm,  Xilrat  Departm^t   Mardi  22,  10160 

MUHICIPAI.  OOBPOBATIONB  «»706C0— INJUBIES  ON  BTBEBlV-TnnmONT  OOH- 
TBADICTED  BT  PHTSICAL  FACTS. 

Where  plalntlfl,  knocked  down  by  a  horse  and  ran  over  while  crossing 
a  street,  testified  that  he  looked  and  also  stopped  and  listened  before 
crossing,  although  physical  facts  and  circumstances  surrounding  the 
transaction  made  it  Incredible  that  he  had  looked  without  se^ng  the 
horse,  there  was  no  showing  of  freedom  from  contributory  negUgraoe, 
since  evidence  Impeached  by  uncfHitroverted  physical  facts  is  Incredible 
aq  a  matter  of  law, 

[Ed.  Note.— For  other  cases,  see  Municipal  Ciorporatlons,  Cent.  Dig.  { 
1S18;  Dec  Dig.  «»706(7}.] 

Appeal  frcHn  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Morris  Warshawsky,  by  his  guardian  ad  litem,  against 
Louis  Balteransky.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Judgment  reversed,  and  judgment  entered  dismissing  the  complaint 

Argued  February  term,  1916,  before  LEHMAN.  WEEKS,  and 
DELEHANTY,  JJ, 

Becher,  Marx  &  Teitelbaum,  of  New  York  City  (Harry  H.  Bernstein, 
of  New  York  City,  of  counsel),  for  appellant. 
Henry  Lieb,  of  New  York  City,  Itx  respondent 

WEEKS,  J.  In  the  trial  of  this  action  the  plaintifif  was  awarded  a 
judgment  of  $169  for  personal  injuries  alleged  to  have  been  caused 
hy  the  negligence  of  defendant. 

The  plaintiff,  a  boy  11  years  of  age,  testified  tiiat  about  11  o'clock  in 
the  evening  of  May  2,  1915,  he  was  walking  down  Second  avenue,  on 
the  westerly  side,  with  his  sister,  two  other  girls,  and  another  boy, 
and  had  reached  the  comer  of  Twenty-Third  street,  and  after  stopping, 
looking,  and  listening,  and  neither  seeing  nor  hearing  any^ing,  he 

«ss»nir  oUiar  cum  m«  mu  topic  A  KBY-NDHBBR  Id  kll  K«y-Numbar«l  DISMta  *  IndazM 
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Started  to  cross  the  street  and  was  struck  by  defendant's  horse,  when 
only  4  feet  from  the  sidewalk,  and  that  botii  right  wheels  of  defend- 
ant's carriage  passed  over  his  legs ;  that  his  sister  and  another  girl 
were  behind  him,  and  that  the  other  boy  was  alongside  of  him. 

Both  of  the  girls  testified  that  tiiey  had  not  seen  the  accident,  be- 
cause they  had  crossed  the  street  first,  and  the  other  boy  testified  that 
all  had  crossed  the  street  except  himself  and  the  plaintiff,  and  both 
boys  testified  that  the  accident  happened  at  the  north  crosswalk,  al- 
though plaintiff's  bill  of  particulars  shows  that  the  accident  occurred 
on  Second  avenue,  between  Twenty-lTiird  and  Twenty-Fourth  streets. 

The  only  disinterested  witness  was  the  police  officer,  who  was  stand- 
ing at  the  southeast  comer  of  Twenty-Third  street.  He  testified  that 
he  noticed  a  carriage  standing  in  tiie  block  between  Twenty-Third  and 
Twenty-Fourth  streets  with  a  crowd  around  it,  and  went  there  to  in- 
vestigate, and  plaintiff  pointed  out  the  place  where  the  accident  oc- 
curred, about  60  feet  south  of  Twenty-Fourth  street. 

The  story  told  by  the  plaintiff,  that  before  he  stepped  off  the  side- 
walk to  cross  the  street  he  "looked  around  to  see  if  anything  was  com- 
ing up,"  and  saw  nothing  on  the  street  coming  up  or  down,  and  that 
after  he  was  about  4  feet  from  the  sidewalk  he  looked  agsun  up  and 
down,  and  saw  nothing  coming  up  or  down  the  avenue,  and  then 
started  to  walk,  and  was  immediately  struck  by  defendant's  horse  and 
knodced  down,  is  incredible.  He  was  struck  so  soon  after  leaving  the 
sidewalk  that  defendant's  carriage  must  have  been  within  easy  sight 
before  he  started  to  cross,  if  he  had  looked. 

There  was  an  arc  li^t  on  the  southwest  comer  of  Twenty-Third 
street,  and  there  was  no  evidence  of  any  unusual  atmospheric  condi- 
tions, or  that  the  avenue  was  not  lighted  in  tlw  usual  manner,  or  that 
there  was  anything  to  obstruct  his  view,  or  as  to  the  speed  at  which 
the  horse  was  going,  except  that  it  was  trotting;  but  one  of  tiie  wit- 
nesses for  plaintiff  testified  that  when  the  horse  was  stopped  plain- , 
tiff's  "feet  were  under  the  carriage,  by  the  carriage  where  the  wheels 
went  over  him,"  and  as  said  by  Mr.  Justice  Herrick  in  Fuller  v. 
Dederick,  35  App.  Div.  93,  94,  54  N.  Y.  Supp.  593,  595 : 

"It  seems  almost  incredible  tikat,  U  the  plaintiff  was  exercising  her  facnl- 
ttes,  die  should  not  have  seen  the  horse  and  carriage  until  it  strucHi  her. 
*  *  *  It  seems  to  me  impossible  that,  If  she  had  been  using  her  eyes  and 
ears  as  a  person  shouia  do  In  crossing  a  cil7  street,  she  should  not  have  seen 
this  horse  and  wagon  approaching,  and  that,  if  she.  had  been  so  using  her 
senses,  she  would  have  knowa  of  -  Its  approach  before  it  struck  her,  as  she 
Insists,  or  before  ahe  ran  into  It,  as  the  evidence  seems  to  indicate.  «  •  • 
So  far  from  showing  the  absence  of  oontritmtor;  negligence,  the  evidence 
shows  Its  presence." 

As  stated  by  Laughlin,  J.,  in  McKinley  v.  Metropolitan  Street  R. 
Co.,  91  App.  Div.  153,  156,  86  N.  Y.  Supp.  461,  463: 

"The  accident  could  not  have  happened  In  the  manner  described  by  bim. 
The  inference  is  irresistible  that  he  did  not  look  at  all,  or  did  not  look  with 
care.  *  •  •  This  Is  not  a  case  where  the  credlbtllt?  of  a  witness  is  In- 
volved, wMdL  takes  the  case  to  the  Jury.  His  testimony  is  Impeached 
physical  facts,  about  which  there  is  and  can  be  no  amtroversy.  The  car  was 
there  and  almost  upon  him  as  he  stepped  upon  the  trade,  or  he  would  not  have 
been  struck  while  stei^lng  over  the  first  ralL" 
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As  stated  by  Chief  Justice  CuUen,  in  Dolfini  v.  Erie  R.  R.  Ca,  178 
N.  Y.  1,  4,  70  N.  E.  68,  69: 


"It  is  not  sofficient  that  the  plaintiff  testifies  that  he  looked,  but  did  not 
see.  Such  a  statement  Is  Incredible  as  matter  ot  law.  Hatter  of  Haniot,  146 
N.  Y.  640  [40  N.  B.  246]." 

Nor  does  the  story  of  this  plaintiff  become  any  more  persuasive  be- 
cause, in  addition  to  a  c(»nphance  with  the  care  demanded  by  the  law 
of  looking  before  crossing  a  street,  he  testified  that  he  also  st<^ped 
and  listened. 

No  negligence  was  shown  on  the  part  of  the  defendant,  and  the  evi- 
dence fails  to  establish  plaintiff's  freedom  from  contributory  negli- 
gence. The  motion  of  defendant  to  dismiss  the  complaint,  made  at 
the  close  of  plaintiff's  case,  and  renewed  at  the  close  of  the  case,  should 
have  been  granted. 

The  judgment  ^pealed  from  should  be  reversed,  and  judgment  en- 
tered <tismissing  the  complaint,  with  $30  costs  to  appellant  All  con- 
cur. 


FULTON  COUNTT  PUB.  00.  T.  COMMON  COUNCIL  OF  CITY  OF  JOHNS- 
TOWN. 

(Supreme  Court,  Special  Term,  Montgomery  County.   March,  1916.) 

L  NiwsPAPEBS  4ss>l(l) — ^Dbsionatior  of  Oincxix  Papmo  Bbtect. 

The  designation  of  a  newspaper  as  the  offldal  newspaper  of  a  dty  and 
the  agreement  of  the  pnbUsber  to  make  publications  at  the  fees  prescribed 
by  the  common  council  constituted  a  contract,  which  was  broken  on  dls- 
continuance  of  the  paper  and  failure  to  make  publications  without  con- 
sent  of  the  common  council,  following  destruction  of  the  publisher's  plant 
by  flre. 

[Ed.  Note. — ^For  other  cases,  see  Newcvapera^  Cent.  Dig.  ||  1,  2 ;  Dea 
Dig.  «=»iai).] 

2.  NKWSPAFBBa  «s»l(6) — ^Designation  ov  Offioux  Papbbs — Revocation. 

Where  the  original  designation  of  a  newspaper  as  an  official  newspaper 
tor  one  year  was  duly  made,  It  could  not  be  revoked. 

[Ed.  Note.— For  other  cblwcb,  see  Newqnprars,  Cent  Dig.  |  IS;  Dec. 
Dig.  ^1(6).] 

8.  NkvsPAfBBs  4=»1(1) — ^Debionation  or  QmciAL  Papkbs — ^Powkr  of  Oitt 

COUNCII« 

Where  a  city  charter  provided  for  designation  of  two  official  news- 
papers, res[>ectlTeIy,  by  members  of  the  two  leading  political  parties  In 
the  common  coundl,  but  made  no  provision  in  case  of  the  discontinuance 
of  one  of  the  papers  chosen,  the  power  to  select  another  In  its  place  be- 
longed alone  to  the  common  council  under  its  general  powers. 

[Ed.  Note. — For  other  cases,  see  Newspapers,  Cent.  Dig.  (S  1,  2 ;  Dec 
Dig.  «=>1(1).] 

A,  Mewsfapebs  ^»1(3) — Desiohation  or  Officiai.  Papebs— 'Pabtt  Repbe- 

SENTBD. 

The  common  council  of  a  city,  whose  charter  required  two  official  news- 
papers representing  the  two  leading  political  parties,  In  designating  a 
paper  by  virtue  of  the  council's  general  powers  to  take  the  place  of  one 
whoee  publication  had  been  dlscootlnued,  must  comply  with  the  charter 
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requirement  u  to  the  political  part^  represented  by  tbe  newspaper  adect 
ed.  If  possible. 

[Ed.  Nota — For  otber  cases,  see  Newapapersi  Oent  Dig.  (  10;  Dec: 
mg.  «a»l(3).] 

5.  Newspapsbs  «=»1(3) — ^I>e8ignation  or  OmciAL  Papebs — Rfquibmbntb— 
Weekly  or  Daily  Pdbuoation— "Pdblished  •   *   *  Wbeks." 

Nether  Johnstown  City  Charter,  i  74,  reqnirlns  notice  of  sale  of  bonds 
to  be  published  In  the  oflBdal  newspapers  for  at  least  three  weeks  prior  to 
the  sale,  section  104,  reqntrlDg  notice  of  hearing  of  objections  to  assess- 
ments by  publishing  them  at  least  one  week  In  ttie  official  newspapers, 
section  1S3,  requiring  public  notice  In  tbe  official  papers  for  one  week 
of  an  assessment  roll  tor  Improvements,  nor  any  other  section  of  the 
charter  regolres  dally  publications  In  tbe  official  newspapers ;  the  sections 
enumerated  requiring  only  that  the  time  specified  shall  Intervene  be- 
tween the  publication  and  the  date  referred  to. 

[Ed.  Note.— Fi»r  other  cases,  see  Nei^npers,  Cent.  Dig.  1  10;  Dea 
Dig.  «=>1(8),] 

6k  Kewspapebs  ^al(S>— DnnaiTATioH  or  OmauL  Papbm — ^Bbbacb  of  Fob- 

HER  CONTEACT. 

That  the  publisher  of  the  only  newspaper  eligible  to  de^gnatlon  as 
official  newspaper  of  a  dty  to  take  tbe  place  of  another  discontinued 
newspaper  was  the  owner  of  such  discontinued  paper,  and  had  broken 
his  contract  with  the  city  with  regard  to  such  paper,  does  not  affect  his 
right  to  dedgnatton  of  the  paper  he  pabllshes,  In  the  absence  of  a  showing 
of  damages  from  breach  of  tbe  former  ocmtract^  or  that  he  Is  able  to  pay 
It  the  damages  are  shown. 

[Ed.  Note.— For  otho*  cases,  see  NewqiaperB,  Cent  Dig.  |  10;  Dec. 
Dig.  «=»1(3).] 

7.  Nbwsfapebs  «=»1(4) — ^Desionation  or  Officiai,  Pafeb — ^Mahdauc^- 
Pleading — ^Peatkb  vob  Relief. 

On  a  petition  for  mandamus,  a  prayer  that  the  common  ommcll  of  the 
dty  be  required  to  make  publications  in  the  newspaper  of  the  relator,  and 
"for  such  other  and  further  relief  as  may  be  Just  and  proper,"  author- 
izes the  court  to  render  a  Judgment  that  tbo  wrongful  d^gnatlon  of  the 
newspaper  be  rescinded,  and  to  mold  the  relief  according  to  the  rights  ot 
the  parties. 

[Ed.  Note.— For  other  cases,  see  Newspaper^  Cent  Dig.  H  4r-8,  11; 

Dec.  Dig.  «=9l(4).] 

Application  by  the  Fulton  County  Publishing  CcMnpany  for  a  writ 
of  mandamus  against  the  Common  Council  oi  Uie  City  of  Johnstown. 
Peremptory  writ  granted. 

F.  E.  Moyer,  of  Johnstown,  for  applicant 
Edwin  Baylies,  of  Johnstown,  for  respondent. 

WHITMYER,  J.  The  Fulton"  County  Publishing  Company,  a  cor- 
poration wliich  owns  and  publishes  the  Fulton  County  Democrat,  a 
weekly  newspaper,  of  the  city  of  Johnstown,  N.  Y.,  is  asking  f.or  a 
peremptory  writ  of  mandamus,  requiring  the  common  council  of  said 
city  to  recognize  the  designation,  made  by  the  Democratic  members  of 
said  council  on  April  27,  1915,  and  May  8,  1915,  of  said  paper  as  one 
of  the  two  official  newspapers  of  said  city,  and  to  cause  all  notices, 
ordinances,  l^-Iaws,  rules,  and  regulations  of  said  council  and  of  all 
boards  and  officials  of  said  city  to  be  published  therein,  and  for  such 
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other  and  further  relief  as  may  be  just.  In  January,  1915,  tfie  Re- 
publican members  o£  said  council  designated  the  Leader-Republican, 
a  daily  newspaper  printed  and  published  in  the  city  of  Gloversville, 
N.  Y.,  and  circulated  in  both  cities,  as  one  of  the  two  ofiiciai  news- 
papers of  said  city  of  Johnstown,  and  its  puUishers  agreed  with  said 
council  to  make  publications  at  the  fees  theretofore  prescribed  by  said 
council.  At  that  time  no  newspaper  representing  the  Republican  party 
was  printed  in  said  city  of  Johnstown.  At  the  same  time  the  Demo- 
cratic members  of  said  council  designated  the  Evening  Telegram,  a 
daily  newspaper  printed  and  published  in  said  city  of  Johnstown,  as 
one  of  the  two  official  newspapers  of  said  city,  and  its  publishers 
agreed  with  said  council  to  make  publications  at  the  fees  theretofore 
prescribed  by  said  council.  The  Republican  party  and  the  Democratic 
party  were  then  and  are  now  the  two  principal  political  parties  of  said 
city  and  the  designati(ms  were  made  for  the  ensuing  official  year,  pur- 
suant to  section  57  of  the  City  Charter.  That  of  the  Leader-Republi- 
can is  not  questioned.  The  Telegram  was  then  owned  and  published 
by  relator,  which  at  the  same  time  owned  and  published  the  Democrat, 
then  a  semiweekly.  After  its  designation,  publications  were  made  in 
the  Telegram,  as  required,  until  March  29,  1915,  when  the  plant  of  the 
company  was  destroyed  by  fire.  Thereupon  the  publication  of  the 
daily  was  discontinued,  and  the  semiweekly  was  changed  to  a  weekly. 
About  a  month  later,  the  Democratic  members  of  the  council  des- 
ignated the  weekly  in  place  of  the  daily,  and  the  company  accepted. 
The  council  did  not  recognize  that  designation,  but  designated  the 
Morning  Herald,  a  newspaper  which  represents  the  National  Progres- 
sive party,  is  printed  and  puUished  in  the  dty  of  Gloversville,  and  is 
circulated  in  both  cities.   Hence  this  proceeding. 

[1-4]  The  designation  of  the  Telegram  and  agreement  on  the 
part  of  the  Publi^ing  Company  to  make  publications  at  the  fees  pre- 
scribed by  the  common  council  of  the  city  constituted  a  contract  be- 
tween the  company  and  the  city ;  and  the  fire  did  not  affect  the  con- 
tract, so  that  the  discontinuance  of  the  daily  and  the  consequent  fail- 
ure of  the  publishing  company  to  make  publications  therein,  as  agreed, 
without  the  ccsisent  of  the  common  council,  constituted  a  breach  of 
the  contract  on  the  part  of  the  publishing  company.  The  original 
designation  of  the  Tdegram  was  duly  made  and  cotdd  not  thereafter 
be  revoked.  People  v.  Monroe  County  Supervisors,  60  Hun,  328,  14 
N.  Y.  Supp.  867 ;  Matter  of  Troy  Press  Co.,  94  App.  Div.  514,  88 
N.  Y.  Supp.  115.  And  the  discontinuance  of  a  designated  paper  during 
an  official  year  was  not  contemplated,  and  the  manner  of  taking  action 
thereupon  was  not  provided  for  by  the  City  Charter.  So  that,  the 
later  designations  made  by  the  Democratic  member  of  the  common 
council  were  unauthorized.  In  the  emergency,  the  common  council 
alone  was  authorized  to  act,  under  its  general  powers.  That  body, 
however,  could  not  make  any  designation  it  pleased,  but  was  required 
to  make  one  which  would  comply  with  the  requirements  of  the  char- 
ter, if  that  could  be  done.  People  ex  rel.  Bonheur  v.  Christ,  208 
N.  Y.  6,  101  N.  E.  846.  It  designated  the  Morning  Herald,  which 
then  represented  and  now  represents  the  Naticmal  Progressive  Party, 
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and  which  then  was  and  now  is  printed  and  published  in  the  city  of 
Gloversville. 

[5]  At  that  time  the  Fulton  County  Donocrat  was,  and  it  is  now,  the 

only  Democratic  paper  printed  and  published  in  the  city  of  Johnstown, 
and  in  fact  in  the  county  of  Fulton.  While  it  is  a  weekly  paper,  yet 
the  charter  does  not  in  any  of  its  sections  require  daily  publications. 
The  only  possible  questions  in  this  respect  arise  with  reference  to  sec- 
tions 74,  104  and  133  of  the  charter.  Secti<»i  74  relates  to  the  issue  of 
bonds,  and  provides  that : 

"They  shall  be  sold  on  sealed  proposals  or  at  public  auction  upon  notice 
published  In  the  official  newspepers  for  at  least  three  we^  prior  to  the  time 
of  such  sale  or  the  opening  of  sudi  jnoposals." 

That  means  that  at  least  three  weeks  shall  intervene  between  the  pub- 
lication and  the  sale  or  the  opening  of  prc^sals.  People  ex  rel. 
Hetfield  v.  Trustees,  70  N,  Y.  28,  32.  Section  104  relates  to  the  com- 
pletion of  the  revised  assessment  roll  by  the  assessor,  and  requires  him 
to  give  public  notice  that  he  will  attend  at  the  end  of  ten  days,  at  a 
time  to  be  designated  by  him,  to  hear  objections  and  to  correct  errors, 
"by  publishing  the  same  at  least  one  week  in  the  official  newspapers  of 
the  city."  And  section  133  relates  to  the  assessment  roll  for  im- 
provements, and  provides  that  the  city  engineer  shall  prq)are  it  and 
a  duplicate  thereof,  both  to  be  deemed  originals,  and  leave  same  at  the 
office  of  the  city  clerk,  and  thereupon  "give  public  notice  in  the  offi- 
cial papers  for  one  week"  that  the  same  has  been  prepared  and  will 
remain  at  the  office  of  the  city  clerk  for  fifteen  days  from  the  date 
of  such  notice  for  examination. 

[8]  Under  tiie  last  two  sections,  the  acts  are  not  to  be  performed 
in  less  than  a  week  from  the  time  of  publication,  but  more  than  a 
week  will  intervene  in  each  case.  And  while  relator  is  the  company 
which  owned  the  Telegram,  and  therefore  failed  to  carry  out  its  con- 
tract with  the  city,  the  papers  do  not  show  that  the  city  has  been 
damaged,  or  that  relator  cannot  pay,  if  it  has.  So  that  the  Democrat 
could  and  should  have  been  designated  and  the  designation  of  the 
Herald  was  illegal. 

[7]  And,  finally,  while  relator  does  not  ask  that  the  designation  of 
the  Herald  be  rescinded,  it  does  ask  that  the  council  be  required  to 
make  publications  in  the  Democrat,  and  then  asks  "for  such  other  and 
further  relief  as  may  be  just  and  proper,"  so  that  the  relief  may  be 
molded  according  to  the  rights  of  the  parties.  People  ex  rel.  Henry 
V.  Nostrand,  46  N.  Y.  377 ;  Pec^le  ex  rel.  Keene  v.  Queens  County 
Supervisors,  142  N.  Y.  271,  36  N.  E.  1062 ;  People  ex  reL  Sturtevant 
V.  Armstrong,  116  Af^.  Div.  103,  101  N.  Y.  Supp.  712, 

PeremptOTy  writ  accordingly. 
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DALB  T.  SAUNDBBS  BBOS.  et  sL 


(Sui>reme  Court,  .^^late  Dlvlirion,  Third  Departmsit.  Hardi  8,  lAlCJ 

1.  Maoteb  and  Servant  <^873— WoBKUKR'fl  GoMPsnsATioic  Act— Natcxb  or 

Employment — "Operation." 

The  "operation"  of  a  vehicle  drawn  by  horses,  referred  to  In  Work- 
men's Compensation  Law  (Consol.  Laws,  c.  67)  {  2,  gronp  41,  as  a  hazard- 
ous employment  Is  not  ctmflned  merely  to  the  moving  vehicle,  but  re- 
lates to  anything  Incident  to  the  employment,  and  Includes  tba  loading  of 
a  wagon  with  sand  In  the  course  of  the  employment 

[Ed.  Note. — t^r  otber  cases,  aee  Blester  and  Servant,  Dec.  IMg.  «=»373. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Operate.] 

2.  BfASTBB  AND  SBBTAUT  ^SSsS^-WOBKUN'B  COUFBHBATZOH  Act — ^"OOUBSB 

OF  Employment. " 

Where  a  brtckmafeer  requires  his  teamster  to  use  his  team  temporarily 
In  carting  f&r  the  owner  of  a  sand  pit,  an  injury  occurring  in  loading  tbe 
wagon  at  the  same  i^t  is  In  the  "course  of  employment"  by  the  brldc- 
mafcer,  within  tbe  Workmen's  Compensation  Iolw. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  «s>373. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Course  ot  Employment] 

S.  Mabtkb  and  Sebvaiti  «=>373 — ^Woekuen'b  Coufensatton  Aot— Natubb  o> 
Employment — "Hazabdous  Emfloymbnt." 

The  driving  of  a  team  hauling  saod  from  a  sand  pit  was  a  hazardous 
employment,"  within  Workmen's  Gompensatton  Act,  |  2,  group  19»  nam- 
ing sand  quarries,  and  group  41,  nambig  operation  of  vehicles  drawn  by 
horses,  as  hazardous  occupationa 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Dec  Dig.  «=9»37SL] 

4.  BfASTEB  AN8  SBBVANT  <8=>361 — ^WOBKlfEN's  COMPENSATION  ACT — ScOPE  OF 
BUPLOTMENT. 

Where  a  teamster  employed  by  a  biickmaker  was  required  to  haul  sand 
for  the  owner  of  a  sand  pit,  the  fact  that  the  owner  of  the  sand  pit  Is 
liable  for  Injuries  to  the  teamster  does  not  absolve  the  brlckmaker,  his 
general  employer,  from  liability  under  the  Workmen's  Compensation  Law. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  «b»361.] 

Woodward  and  Howard,  3J.,  dissenttng. 

Appeal  from  Workmen's  Compensation  Commission. 
Claim  tmder  the  Workmen's  Compensation  Law      Rose  Dale,  ioe 
herself  and  diildren,  for  compensation  for  the  death  of  Frank  Dale, 

against  Saunders  Bros.,  employers,  and  their  insurer.  From  an  award 
by  the  Workmen's  Compensation  Commission,  the  employers  and  in- 
surer appeal.  Affirmed. 


Argued  before  KELLOGG,  P.  J.,  and  LYON,  HOWARD,  WOOD- 
WARD, and  COCHRANE,  JJ. 

Frederick  T.  Pierson,  of  Rochester,  for  appellants. 
Egburt  E.  Woodbury,  Atty.  Gen.  (Harold  J.  Hinman,  Deputy  Atty. 
Gen.,  of  counsel),  for  respondent 

JOHN  M.  KELLOGG,  P.  J.  Saunders  Bros.,  appellants,  were  mak- 
ers of  brick,  and  Dale  was  one  of  their  teamsters.   The  sworn  report 
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xnade  by  them  to  the  Commission  states  ooncisely  the  manner  in 
■which  he  met  his  deadi : 

"I  sent  him  for  a  load  of  sand.  Wblle  there  It  fell— tlie  sand  tuuik  tell — 
and  he  died  the  next  day." 

[1]  The  Saunders  Bros,  were  drawing  this  sand  for  profit,  and 
Dale  was  their  teamster.  The  fact  that  his  team  was  not  moving  when 
he  was  injured,  and  that  he  was  loading*  sand  in  the  wagon  in  order 
to  draw  the  load  to  Auburn,  does  not  deprive  him  of  the  benefit  of 
this  law.  He  was  (^>erating  the  wagon  just  as  much  as  if  he  had  been 
driving  on  tht  road.  The  operati<»i  of  a  wagon  or  truck,  referred 
to  in  group  41  of  section  2  of  the  Wcn-kmen's  Compensation  I^w,  is 
not  confined  merely  to  the  moving  vehicle,  but  relates  to  anything 
incident  to  the  employment,  such  as  caring  for  the  horse  in  the  stable 
after  the  day's  work  is  done,  as  we  held  in  the  Matter  of  Smith  v. 
Price,  168  App.  Div.  421,  153  N.  Y.  Supp.  221.  The  loading  and 
unloading  of  the  wagon,  the  necessary  care  and  attentitm  to  the  wagon 
and  to  the  h<»-ses,  any  act  which  falls  within  his  duty  as  a  teamster,  is 
within  the  protection  of  the  Law. 

[2]  If  a  bridonaker  requires  his  teamster  to  use  his  team  tem- 
porarily in  carting  for  a  neighbor,  the  employe  does  not  thereby  lose 
the  protection  of  this  law.  Such  service  may  be  treated  as  an  inci- 
dent to  his  general  employment.  He  is  not  to  determine  as  to  the 
business  of  his  employer,  but  must  do  as  he  is  told,  and  the  onployer 
is  responsible  for  ^e  results. 

[3]  That  the  injury  was  one  arising  out  of  and  in  the  course  of 
his  emi^oyment  by  said  appellant  is  apparent  Hie  award,  therefore, 
is  clearly  within  the  provisions  of  the  Workmen's  Compensation  Law. 
The  employment  was  a  hazardous  one,  within  group  19,  and  also  with- 
in group  41. 

[4]  It  is  urged,  however,  that  in  the  case  of  Catherine  Gimber  v. 
T.  B.  Kane  Co.,  2  State  Department  Reports,  Official,  475,  affirmed 
by  this  court  without  <^inion,  155  N.  Y.  Supp.  1109,  upon  substan- 
tially similar  facts,  an  award  was  made  against  the  prc^nietor  of  &e 
sand  pit,  and  it  is  claimed  that,  if  we  were  ri^t  tihere,  tlie  Commis- 
sion is  wr<Mig  here.  In  my  judgment,  cither  the  proprietor  of  the 
sand  pit,  the  special  employer,  or  the  general  employer,  the  brickmaker, 
is  liable  in  this  case.  As  has  frequently  been  said,  the  Workmen's 
Compensation  Law  is  a  new  departure,  in  giving  a  remedy  to  a  work- 
man ior  an  injuiy  received  in  a  hazardous  employment  The  loss 
trom  such  injury  is  placed,  without  regard  to  fatdt,  upon  the  employ- 
ment, to  the  relief  of  the  employ^.  It  is  considered  a  part  of  tlie  cost 
of  the  product  resulting  fr<»n  the  employment,  and  is  thus  chatted 
upon  the  ultimate  consumer.  In  addition  to  this,  it  was  fairly  within 
the  intent  of  the  law  that  by  making  these  hazardous  employments 
liable  for  all  injuries  occurring  in  them,  without  regard  to  fault,  the 
employer  would  exercise  the  utmost  care  to  prevent  accidents.  The 
act  provides  a  stunmary  remedy,  disregarding  the  ordinary  procedure 
and  rules  of  evidence,  and  prescribes  radical  presumpticms  in  favof 
of  the  claimant. 
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The  law  of  negligence,  the  rules  relating  to  master  and  servant,  the 
rule  as  to  the  inability  to  serve  two  masters,  are  of  but  little  value  here. 
The  statute  itself  has  removed  these  questicms  to  quite  an  extent  from 
our  consideration.  It  names  the  hazardous  employments;  it  defines 
an  employ^  as  a  person  engaged  in  such  employment  in  the  service 
of  the  employer,  and  defines  the  employer  as  a  person  employing 
workmen  in  such  employment.  When  the  statute  defines  the  employer 
as  one  employing  men  in  a  hazardous  employment,  it  does  not  neces- 
sarily mean  that  he  is  hiring  a  servant  by  a  personal  contract  with 
him ;  but  it  means  that  he  is  using  or  engaging  the  man  in  a  hazardous 
work.  It  is  not  a  question  of  hiring,  m*  of  master  and  servant,  but 
of  using  and  putting  the  man  in  the  hazardous  onployment  which  the 
act  has  in  view.  The  name  of  the  act  "Workmen's  Compensation 
Law"  indicates  tfiat  it  is  not  to  be  lunited  to  cases  where  the  actual 
relation  of  master  and  servant  exists,  but  to  workmen  and  those  em- 
ploying or  using  them  in  the  manner  stated.  When  it  appears  that  a 
person  is  carrying  on  such  hazardous  employment  for  profit,  and  that 
a  person  in  his  service  or  whom  he  is  employing  or  using  therein  re- 
ceives an  injury,  compensation  follows. 

Clearly  the  proprietor  of  the  sand  pit  must  get  his  sand  to  market, 
and  must  uie  men  and  teams  for  that  purpose,  and,  when  he  arranged 
from  time  to  time  with  Saunders  Bros,  that  they  were  to  furnish  him 
with  teams  to  draw  sand,  at  the  rate  of  $4.50  per  day  figured  at  four 
loads  of  sand  as  a  day's  work,  with  the  right  to  draw  the  four  loads 
in  one  or  on  different  days,  it  is  easy  to  say  that  the  driver,  within  the 
meaning  of  the  act,  was  engaged  in  the  hazardous  employment  of 
"sand  pits,"  and  that  the  proprietor  was  employing  or  using  him  in 
the  hazardous  business  which  caused  his  death. 

He  was  there  for  two  reasons :  (1)  Because  he  was  in  the  emtdoy 
of  the  Saunders  Bros.,  as  their  driver,  and  was  loading  ^e  sand  in  tiieir 
wagon,  as  his  duty  as  their  driver,  required  him  to  do.  (2)  The  pro- 
prietor of  the  sand  pit  employed  the  use  of  the  teams  and  driver  to 
enter  into  the  sand  pit  and  draw  the  sand  therefrom.  The  driver  was 
therefore  engaged  in  two  hazardous  employments,  the  ordinary  busi- 
ness of  a  teamster,  and  working  in  and  about  a  sand  pit.  The  pro- 
prietor of  the  sand  pit  had  two  regular  hdpers  there,  who  assisted 
the  teamster  in  loading  the  wagon.  It  is  di£5cult  to  see  upon  what 
theory  the  law  could  make  the  owner  of  the  pit  liable  to  those  men, 
and  not  to  the  teamster,  if  all  were  hurt  while  working  side  by  side  in 
loading  the  wagon. 

If  the  driver  was  accidentally  injured  while  drawing  the  sand  upon 
the  highway,  by  falling  from  the  wagon  or  in  any  way  not  connected 
with  the  sand  itself,  it  cannot  be  claimed  that  lie  special  employer, 
the  sand  pit  proprietor,  would  be  liable.  The  same  may  be  true  as 
to  an  (»-dina]^  accident  happening  upon  the  sand  pit  premises,  but 
not  connected  with  the  hazards  of  the  pit  itself.  But  when  the  acci- 
dent is  caused,  as  in  the  Gimber  Case  and  in  this  case,  by  the  sand 
in  the  pit  falling  upon  the  person,  where  the  proprietor  had  put  him  to 
work,  the  liability  may  fall  upon  the  proprietor  of  the  pit  As  we 
have  said«  the  law  of  master  and  servant  does  not  necessarily  control 
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here.  The  question  is :  Was  the  employ^  engaged  m  a  hazardous  em- 
ployment in  the  service  of  the  defendant,  or  of  the  sand  pit  proprietor, 
or  of  both  ? 

The  fact  that  the  owner  of  the  sand  pit  might  be  liable  under  this 
law  does  not  ab!K>lve  the  general  employer.  Dale  was  required  to 
drive  his  team  where  the  Saunders  Bros,  directed,  and  by  requiring 
him  to  go  into  the  sand  pit  and  subjecting  him  to  the  increased  danger 
there  they  cannot  relieve  themselves  from  the  ordinary  duties  and  lia- 
bilities to  their  teamster.  The  fact  that  under  the  provisions  of  this 
law  the  employment  might  fall  within  two  or  more  different  groups, 
and  thereby  two  or  more  different  perscms  might  be  liable  to  make 
the  ccmipensation,  does  not  prejudice  the  injured  employe  or  his  fam- 
ily. It  furnishes  an  additional  guaranty  that  payment  will  be  made. 
The  general  employer,  where  the  injury  occurs  within  the  lines  of  the 
general  emplo3anent,  is  liable,  and  that  liability  is  not  destroyed  by  the 
fact  that  the  special  employer  may  also  be  liable,  thus  giving  the  em- 
ploye a  choice  of  remedies  with  but  ooe  ccxnpensation.  I  therefcure 
favor  affirmance. 

Award  affirmed.  All  concur,  except  WOODWARD,  J.,  dissenting, 
in  (^nion  in  which  HOWARD,  J.,  concurs. 

WOODWARD,  J.  (dissenting).  Saunders  Bros.,  the  alleged  employ- 
ers, are  engaged  as  manufacturers  of  brick  at  Fleming,  near  Auburn. 
They  employ  a  number  of  teamsters  to  drive  their  wagons,  and  from 
time  to  time  Saunders  Bros,  have  furnished  these  teams,  with  drivers, 
to  one  Patrick  Walsh,  who  conducted  a  sand  bank  near  by,  for  the 
purpose  of  delivering  sand  to  patrons  at  Auburn.  Frank  Dale  was 
one  of  the  teamsters  so  employed,  and  on  the  10th  day  of  October, 
1914,  was  sent  by  Saunders  Bros,  to  Patrick  Walsh  for  the  purpose 
of  performing  this  delivery  service  for  the  said  Walsh.  The  team 
and  wagon  were  placed  by  the  servants  and  employes  of  Walsh,  and, 
while  Dale  was  engaged  in  shoveling  sand  into  the  wagon,  the  sand 
from  the  bank  caved  in,  falling  upon  Dale,  producing  injuries  which 
resulted  in  his  death  the  following  day.  The  State  Workmen's  Com- 
pensation Commission  has  awarded  dan^ges  'to  the  widow  and  chil- 
dren against  Saunders  Bros,  and  their  insurance  carrier,  and  these  ap- 
peal to  this  court,  upon  the  ground  that  Dale  was,  at  the  time  of  the 
accident,  in  the  special  employ  of  Walsh,  who  became  liable  for  the 
injuries.  In  this  contention  the  appellants  are  clearly  in  harmony  with 
this  court  in  the  Matter  of  the  Claim  of  Catherine  Gimber  v.  T.  P.  Kane 
Company,  155  N.  Y.  Supp.  1109,  decided  at  the  November  term,  and 
unless  we  were  in  error  in  that  case  the  determination  in  the  jM'esent 
case  cannot  stand. 

No  distinction  can  be  made  in  the  facts,  so  far  as  we  are  able  to 
discover;  in  both  cases  the  driver  was  employed  generally  hy  one 
party,  and  was  by  each  party  hired  out,  witii  a  wagon  and  team,  to 
another,  and  while  so  employed  was  injured  in  the  performance  of 
the  duties  of  the  particular  occupation.  We  there  held,  upon  the  au- 
thority of  Miller  v.  North  Hudson  Contracting  Cwnpany,  166  App. 
Div.  348,  152  N.  Y.  Supp.  22,  that  the  employe  became  the  servant  of 
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the  corporation  conductii^  the  particular  work,  and  that  such  corpo- 
ration, or  its  insurance  carrier,  was  liable  for  the  damages,  affinmi^ 
the  award  of  the  Commission.  Just  how  the  Commission,  upon  practi- 
cally the  identical  state  of  facts,  can  now  be  permitted  to  make  an 
award  against  the  original  employer  we  are  unable  to  understand.  The 
theory  of  the  Workmen's  Compensation  Law,  as  we  understand  it, 
is  that  the  particular  industry  in  which  the  accident  occurs  is  to 
bear  the  loss ;  it  is  to  become  a  chaise  upon  the  production  of  sudi 
enterprise  (Ives  v.  South  Buffalo  Ry.  Co.,  201  N.  Y.  271,  286,  94  X. 
E.  431,  34  L.  R.  A.  [N.  S.]  162,  Ann.  Cas.  1912B,  156),  and  if  Dale 
had  been  injured  while  delivering  brick  for  the  initial  emjrfoyer,  a 
manufacturer  of  brick,  this  would  have  ccrnie  within  the  theory  of  the 
law.  But  nothing  of  the  kind  occurred;  the  accident  happened  to 
Dale  while  he  was  engaged  in  the  work  of  (^erating  a  sand  bank.  He 
was  generally  employed  as  a  teamster,  but  he  was  specially  engaged 
at  the  time  of  the  accident  in  shoveling  sand  from  a  sand  bank  into 
a  wagon  in  company  with  others.  He  was  doing  the  work  of  Patrick 
Walsh,  whose  business  was  that  of  an  operator  of  a  sand  bank,  under 
group  19  of  secticm  2  of  the  Workmen's  Compensation  Law,  and  it 
was  this  industry  which  should,  under  the  theory  of  the  law,  be  charged 
with  the  damages.  The  statute  provides  (section  2)  that  the  "compensa- 
tion provided  in  this  chapter  shall  be  payable  for  injuries  sustained 
or  death  incurred  by  employes  engaged  in  the  following  hazardous 
employments,"  and  (section  3)  that  "  'employe'  means  a  person  who  is 
engaged  in  a  hazardous  employment  in  the  service  of  an  employer 
carrying  on  or  conducting  the  same  upon  the  premises  or  at  the  i^t, 
or  in  the  course  of  his  employment  away  from  the  plant  of  his  em- 
ployer," and  (section  10)  that  every  employer  shall  provide  compen- 
sation "for  the  disability  or  death  of  his  employe  resulting  from  an 
accidental  personal  injury  sustained  by  the  employe  arising  out  of  and 
in  the  course  of  his  employment." 

Perscmal  injury  is  defined  by  the  statute  (subdivision  7,  §  3)  to 
"mean  only  accidental  injuries  arising  out  of  and  in  the  course  of  em- 
ployment," and  employment  is  defined  as  including  "employment  only 
in  a  trade,  business  or  Occupation  carried  on  by  the  employer  for  pe- 
cimiary  gain,"  and  an  employer  is  one  "employing  workmen  in  hazard- 
ous employments."  Saunders  Bros,  were,  it  is  true,  engaged  in  one  of 
the  hazardous  employments;  but  Dale  was  not  injured  because  of 
anything  arising  out  of  and  in  the  course  of  his  general  employment 
as  a  teamster  in  operating  a  brickmaking  plant  He  was  injured  to 
his  death  while  performing  a  special  eniployment  in  a  sand  bank.  He 
was  not  engaged  in  the  "operation,  otherwise  than  on  tracks,  on  streets, 
highways,  or  elsewhere  of  cars,  trucks,  wagons  or  other  vehicles,  and 
rollers  and  engines,  propelled  by  steam,  gas,  gasoline,  electric,  mechan- 
ical or  other  power,- or  drawn  by  horses  or  mules"  (group  41),  but 
was  perfcuming  the  work  of  a  shoveler  of  sand,  and  this  employment 
was  hciDg  carried  on  by  Walsh  for  pecuniary  gain.  He  was  the  em- 
ployer who  was  engaged  in  the  particular  hazardous  occupation  in 
which  Dale  met  his  death,  and  an  employ^  is,  as  we  have  seen,  "a  per- 
son who  is  engaged  in  a  hazardous  employment  in  the  service  ol  an 


Digitized  by 


Sup.  Ct) 


liOW  V.  8WARTWOT7T 


1067 


employer  carrying  on  or  conducting  the  same  (employment)  upon  the 
premises  or  at  the  plant,  or  in  the  course  of  his  employment  away 
from  the  plant  of  his  employer."  Saunders  Bros,  had  no  occasion  to 
use  Dale  in  shoveling  sand.  They  were  not  engaged  in  this  hazardous 
occupation.  They  were  manufacturers  of  brick,  and,  having  more 
teams  and  men  than  they  needed  to  use  in  their  own  business  at  this 
particular  time,  they  temporarily  transferred  their  team  and  driver  to 
the  service  of  Walsh,  and  it  was  while  this  operation  of  a  sand  bank 
— the  hazardous  occupation  of  Walsh — was  in  progress  that  the  acci- 
dent happened. 

Clearly,  if  the  spirit  of  the  act  is  to  have  effect,  and  the  accidents 
of  a  given  industry  are  to  become  a  charge  upon  the  product  of  such 
industry,  and  be  absorbed  by  the  purchasers  of  that  product  (Ives 
Case,  supra),  then  the  injuries  which  Dale  sustained  become  a  proper 
charge,  not  upon  Saunders  Bros.,  but  upon  Walsh,  whose  industry  was 
being  developed  through  the  efforts  of  Dale.  A  long  line  of  cases  in 
law  actions  sustain  the  theory  that  the  employe  of  a  general  employer 
may  become  the  employe,  of  a  special  employer,  and  we  believe  liat 
the  doctrine  is  peculiarly  applicable  to  the  case  presented  upon  this 
appeal.  At  any  rate,  this  court  is  committed  to  the  doctrine,  and  this 
calls  for  a  reversal  of  the  award. 

The  award  of  the  Commission  should  be  reversed  and  set  aside. 


(Supreme  Court,  Appellate  Division,  First  I>epartment   March  17,  1916.) 

1.  Pabtnsbship  «s»95 — Betibement  op  Partners — Kianra  of  Retibing  Pabt- 

NER — "PiBST  Lien  and  Charge." 

Upon  B.'s  retirement  from  a  partnership,  an  agreement  was  made  pro- 
viding that  the  joint  stock  In  trade  shonld  be  the  sole  property  of  the 
CDntiDning  partners,  that  a  lease  of  premises  occupied  by  the  firm  and  all 
other  property  beloi^Elnff  to  the  firm  was  thereby  transferred  to  them,  that 
an  acconntlng  shonld  be  had.  and  upon  the  receipt  by  B.  of  the  amount 
found  to  be  dne  blm  his  Interest  In  the  property  and  assets  should  cease, 
and  that  ttie  business  should  be  carried  on  by  the  continuing  partners  for 
their  own  benefit  and  at  their  own  rislc  It  further  provided  that  the  con- 
tlnnlng  partners  were  to  pay  B.  for  his  interest  and  the  good  will  of  the 
partnership  $5,000  a  year  daring  his  life,  or  such  less  amount  as  might 
be  earned  as  profits,  which  amount  should  be  a  first  chai^  and  lien  upon  - 
the  business.  Held,  that  the  "first  lien  and  charge"  was  merely  a  preferen- 
tial right  to  payment  before  the  continuing  partnov  should  be  entitled  to 
reoelTe  any  part  of  the  prt^ts,  and  there  was  no  lien  which  conld  be  fore- 
closed In  equity,  as  there  was  nothing  to  whidi  a  Uen  ooald  attach,  since 
it  did  not  attach  to  the  property  and  assets  ofigHng  at  the  tlzoe,  nor  to 
the  future  unmade  and  unascertained  profits. 

[Ed.  Note.— For  otbex  cases,  see  Partnership,  Cent.  Dig.  |  142;  Dec. 
Dig.  «s>9S.] 

2.  SPKcmo  PmroBKANOB  «s»a2— Bquitabub  Lism— •Aiteb-Acqvibbd  Fsop- 

ERTT — BnnroT  at  Law. 

While  under  certain  circumstances  an  equitable  lien  may  attach  to 
property  afterwards  coming  into  possession,  as  when  a  mortgage  is  made 
specifically  to  cover  after^cqnlred  property,  the  right  of  action  for  epedflc 

4s>For  ethtr  cww  no  nnw  topio  A  KST-NUIIBBB  is  sll  Key-Mnmbuvd  IHcMte  &  ladaxw 
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perfOTinanc^  by  vlrtae  of  which  equity  -estabUshA  spdi  lien,  wUl  aalj 
lie  wbm  there  is  no  adequate  remedy  at  law. 

[Ed.  Note.— For  other  cases,  see  Spedflc  Performance,  Gent  Dig.  i  188; 
Dec.  Dig.  «S9«2.] 

8.  PABTifEBSBiF  4=9299— AccoTmrnto — Pabtneb  Sbxxiho  Ikte^bt. 

Where,  upon  B.'a  retirement  from  a  partnerahip,  the  cfmttnnlng  part 
ners  agreed  to  pay  him  $5,000  annnally  during  bis  life,  or  such  less 
amount  as  might  be  earned  as  profits  for  bis  Intereet  In  the  business  and 
the  good  will  of  the  partnership,  but  It  was  further  agreed  that  he  was  not 
to  be  an  active  or  silent  partner,  or  have  any  Interest  In  the  firm,  his  as- 
signee could  not  maintain  an  equitable  action  for  an  accounting  as  to 
profits,  as  B.  and  his  assignee  were  not  partners  of  the  continuing  mem- 
bers of  the  firm,  and  were  not  engaged  with  them  in  any  common  enter- 
prise or  Scint  renture,  and  no  fldnduy  or  trust  relatlonft  existed  between 
them. 

[Ed.  Note.— For  otber  cases,  see  Partnerahip,  Gent  Dig.  H  687-691; 
Dec.  Dig.  «ssi29&] 

4.  Equrrr  «=»41— OoicPLAnn'— SunnotxnoT— Lioal  ob  BqinxABLi  OAXm  or 


Upon  B.*s  retirement  from  a  partnersbln  the  contlnnlng  partners  agreed 
to  pay  him  for  his  Interest  $6,000  a  year,  or  sudi  less  amount  as  mtgU  be 

earned  as  profits  during  his  life.  His  assignee  brought  suit,  alle^ng  a 
failure  to  make  payments  under  such  agreement  after  demand,  and 
asking  judgment  that  ho  be  decreed  to  have  a  first  lien  and  charge  on 
the  business  for  the  amount  due,  that  defendants  be  compiled  to  rmder 
an  account  of  the  business,  that  the  lien  be  enforced  and  that  defendants 
I>ay  over  to  plaintiff,  the  amount  due  and  owing,  that  defendants  be  en- 
joined from  transferring  or  disposing  of  the  assets  of  the  business  until 
payment  and  that  a  receiver  be  appointed.  Bel4,  that  a  d^urrer  to  the 
complaint  should  hare  beoi  sustained,  as,  no  taiBwer  having  hem  inter- 
posed, the  complaint  could  not  be  anstaJned  as  stating  a  cause  of  action  at 
lav,  In  view  of  Code  Civ.  Proc  S  1207,  providing  that,  where  there  is  no 
answer,  the  Judgment  shall  not  be  more  fovorable  to  plaintiff  than  that 
demanded  in  the  complaint 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dl<.  i|  116-118;  Dec 
Dig.  «=>41.] 

McLaughlin  and  DowUng,  33^  dlssmtlng. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Wdter  Carroll  Low,  as  trustee  of  Courtlandt  Babcock 
and  another,  against  Richard  H.  Swartwout  and  others.  From  an 
interlocutory  judgment  overruling  their  demurrer  to  the  ccwnplaint, 
defendants  appeal.   Reversed,  and  demurrer  sustained. 

Argued  before  CLARKE.  P.  J.,  and  McLAUGHUN.  DOWUNG, 
SMITH,  and  DAVIS,  JJ. 

Murray,  Prentice  &  Howland,  of  New  York  City  (Charles  P.  How- 
land,  of  New  York  City,  of  counsel),  for  appellants. 

Don  Carlos  Buell,  of  New  York  City  (Walter  Carroll  Low,  of  New 
York  City,  of  counsel),  for  respondent 

CLARKE,  P.  J.  The  acti<ni  was  brought  on  an  agreement  tmder 
which  Courtlandt  Babcock  retired  f  nxn  the  copartnership  of  Babcock, 
Swartwout  &  Co.,  in  which  he  was  engaged  witii  the  defendants  Swart* 
wout  and  Appenzellar  in  the  business  of  note  and  stock  brewers.  By 
the  terms  of  this  agreement,  Swartwout  and  Appenzellar  were  to  pay 
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Babcock  for  his  interest  and  the  good  will  of  said  partnership  $5,000 
per  annum,  "or  such  less  amount  as  may  be  earned  by  them  for  i»-ofits 
from  their  business  as  commercial  paper  or  bond  or  stock  brokers, 
or  either,  or  both,  which  amount  shall  be  a  first  charge  and  lien  upon 
the  business  of  Swartwout  &  Appenzellar,"  and  their  successors,  to 
be  paid  in  equal  monthly  installments  on  the  Ist  day  of  each  and  every 
month  of  each  and  eveiy  year  during  the  life  of  said  Babcock.  It  was 
further  agreed  that  Babcock  was  not  to  be  nor  remain  either  an  active 
or  a  silent  partner  in  said  firm,  nor  have  any  interest  whatsoever  there- 
in, further  than  the  lien  or  charge  aforesaid,  and  Babcock  agreed  that 
he  would  not  at  any  time  engage  in  business  as  a  ccMnmercial  paper 
broker. 

The  ccMnplaint  alleged  that  for  a  number  of  years  subsequent  to 
November  1,  1905,  said  firm  paid  to  plaintiff  under  said  agreement 
an  amount  equal  to  $5,000  per  annum  as  therein  provided,  and  upcm 
informaticHi  and  belief  that  the  amount  earned  by  said  firm  for  profits 
for  the  fiscal  year  ending  October  31,  1914,  exceeded  the  sum  of  $5,- 
000,  and  that  said  siun  became  due  and  payable  on  November  1,  1914, 
and  "became  and  is  a  first  lien  and  charge  upon  the  business  of  said 
defendants,  and  plaintiff  brings  this  action  to  foreclose  said  Hen." 
rXie  demand  is  alleged,  "but  that  defendants  have  stated  and  repre- 
sented to  plaintiff  that  their  said  business  was  conducted  at  a  loss  dur- 
ing the  fiscal  year  ending  October  31,  1914,"  and  they  have  failed  and 
refused  to  pay  said  $5,000,  or  any  installments  thereof.  It  is  further 
alleged  that  on  Mzy  24,  1912,  Courtlandt  Babcock  duly  assigned  said 
agreement  to  plaintiff,  and  all  his  rights  title,  and  interest  thereto  and 
thereunder,  and  all  moneys  due  and  to  grow  due  by  virtue  tiiereof ,  un- 
der the  express  trust  to  receive  and  collect  the  prmcipal,  interest,  and 
income  arising  under  said  agreement  and  to  apply  the  same  to  the  use 
of  said  Babcock  and  Bertha  B.  Babcock.  Judgment  is  demanded  (1) 
that  the  plaintiff  be  decreed  to  have  a  first  lien  and  charge  for  the 
amount  due  "upon  the  said  business  of  the  said  defendants  and  each  of 
them" ;  (2)  that  the  defendants  be  compelled  to  render  an  account  of 
said  business  for  the  year  in  question,  tiiat  the  lien  be  enforced  against 
said  business,  and  "that  the  defendants  pay  over  to  the  plaintiff  the 
amount  now  due  and  owing  by  defendants  to  plaintiff  as  aforesaid" ; 
(3)  that  the  defendants  be  enjoined  from  transferring  or  disposing  of 
the  assets  of  their  said  business  until  the  payment  of  said  first  charge 
and  lien,  and  that  a  receiver  be  appointed. 

The  defendants  demurred  to  the  complaint,  on  the  ground  that  it 
did  not  state  facts  sufficient  to  c<»istitute  a  cause  ot  actitm.  The 
learned  Special  Term  overruled  the  demurrer,  and  the  defendants  ap- 
peal. 

The  pleader  has  clearly  attempted  to  state  a  cause  of  action  in  eq- 
uity, and  has  demanded  equitable  relief,  viz.  the  foreclosure  of  a 
so-called  lien,  an  accounting,  a  receiver,  and  an  injunction.  The  re- 
sp(»ident  states  in  his  brief:  "The  plaintiff  seeks  to  enforce  a  lien 
provided  for  in  the  agreement,"  and  claims  that  the  complaint  sets 
out  a  good  cause  of  action  in  equity  for  the  foreclosure  of  a  lien,  bas- 
ing his  ccmtention  upon  the  specif  language  of  the  contract,  "whidi 
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shall  also  be  a  first  lien  and  charge  upon  the  business  of  Swartwout 
&  Appenzellar,  *  *  *  and  which  shall  also  be  a  first  Hen  and 
charge  upon  the  business  of  the  successor  or  successors  of  said  firm; 
*  *  *  the  intent  being  that  the  charge  and  lien  aforesaid  shall  con- 
tinue as  against  said  business,  irrespective  of  the  retirement  or  addition 
of  any  individual,  firm,  or  corporation  as  a  partner  or  otherwise." 
And  again:  "Nor  shall  he  have  any  interest  whatsoever  therein  fur- 
ther than  the  lien  or  charge  aforesaid."  He  further  claims  that  he  is 
entitled  to  an  equitable  action  for  an  accounting  to  determine  the 
profits. 

[1]  It  seems  to  me  that  the  langfuage  of  the  agreement,  "first  lien 
and  charge,"  meant  no  more  than  this,  viz.,  that  out  of  any.  profits 
tiiat  might  be  made  the  plaintiff  had  a  preferential  right  to  payment 
up  to  $5,000  per  annum  before  die  partners  should  be  entitled  to  re- 
ceive any  part  of  said  profits.  I  cannot  find  anything  to  which  a  lien, 
as  known  to  the  law  or  in  equity,  could  attach.  It  certainly  did  not 
attach  to  tlie  pn^)erty  and  assets  existing  at  the  time  of  the  execution 
of  the  agreement,  because  that  instrument  provided: 

"The  joint  stock  In  trade  shall  from  said  Ist  day  of  November,  1905,  be- 
come, remain,  and  continue  the  sole  property  of  said  Blc^ard  Swartwout  and 
Paul  Appenzellar,  and  the  lease  of  the  premises  now  occupied  by  said  firm  and 
all  other  property  belonging  to  said  firm  shall  be  and  the  same  hereby  Is  as- 
signed, transferred,  and  set  over"  to  them. 

It  further  provided  for  a  closing  of  the  books  of  the  copartnership 
as  of  the  1st  of  November,  1905,  and  a  final  accounting  inter  sese, 
"and  upon  the  receipt  by  said  Courtiandt  Babcock  of  the  money  and 
property  found  to  be  due  to  him  on  said  accounting  all  his  interest  in 
the  property  and  assets  shall  cease."   It  was  also  provided: 

"That  said  bnslness  shall  be  exercised  and  carried  on  from  the  1st  day  of 
November,  1905,  by  'said  Swartwout  and  Aj^enzdlar*  for  tbtilr  own  benefit 
only  and  at  their  owu  risk." 

[2]  The  business  could  not  be  carried  cm  if  a  lien  was  attached  to 

any  or  all  of  the  property  and  assets  of  the  partnership.  Nor  has 
any  lien  attached  to  future  unmade  and  unascertained  profits.  Un- 
der certain  circumstances  an  equitable  Hen  may  attach  to  property 
thereafter  coming  into  possession,  as  when  a  mortgage  is  made  spe- 
cifically to  cover  after-acquired  property.  This  upon  the  doctrine 
that  the  mortgage,  aJthough  inoperative  as  a  conveyance,  is  (^>erative 
as  an  executory  agreement  which  attaches  to  the  pToperty  when  ac- 
quired. 

"It  is  most  commonly  regarded  as  an  application  of  the  principles  of  ^>eclflc 
performance,  and  it  is  evident  that  what  is  actually  done  is  to  enforce  the 
mortgagor's  agreement  that  his  future  pn^perty  shall  be  mortgaged  or  stand 
as  security."  WllUston  on  Sales,  1  130. 

The  right  of  action  for  specific  performance  by  virtue  of  which 
equity  establishes  the  aforesaid  lien  wiu  only  lie  when  tliere  is  no 
adequate  remedy  at  law. 

[3]  Such  is  not  the  case  here.  Plaintiff  h^s  a  perfect  action  at 
law,  based  upon  a  clear  and  enforceable  agreement  to  recover  a  sum  of 
money.  Nor  is  there  any  basis  for  an  equitable  action  for  an  account- 
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ing.  Neither  plaintiff  nor  his  assignor  is  a  partner  of  defendants. 
They  are  not  ^igaged  in  a  common  enterprise  or  a  joint  venture,  and 
no  fiduciary  or  trust  relations  exist  between  them.  They  bought  all 
he  had,  and  agreed  to  pay  therefor  at  certain  times  and  in  a  specified 
way. 

[4]  But  it  is  claimed  that,  if  no  cause  of  action  in  equity  is  set  up 
in  the  complaint,  enough  facts  are  stated  to  warrant  a  recovery  at  law. 
But  no  answer  has  been  interposed. 

In  Swart  v.  Boughton,  35  Hun,  281,  an  appeal  from  an  interlocutory 
judgment  overruling  a  demurrer  to  the  complaint,  Mr.  Justice  Haight 
said: 

"Section  1207  of  the  Code  iH-OTidee  that:  'Where  there  Is  no  answer,  the 
Jndgm^t  shall  not  be  more  faTorable  to  the  plaintiff  than  th«t  demanded  In 
the  complaint  Where  there  Is  an  answer  the  court  may  permit  the  plaintiff 
to  take  any  Judgment  eondstent  with  the  case  made  by  tiie  complaint  and  on- 
braced  within  the  Issue.'  This  complaint  contains  the  general  prayer  for  andi 
other  and  further  relief  as  to  the  court  may  seem  proper.  If  an  answer 
had  been  put  In,  and  a  trial  had,  It  la  possible  that  the  court  might  award  the 
plaintiff  possession  of  the  land ;  but  In  granting  Judgment  where  there  Is  no 
answer  we  do  not  understand  that  relief  can  be  granted  other  than  that 
specifically  asked  for.  •  •  •  We  do  not  forget  that  the  failure  of  the 
plaintiff  to  pray  for  the  precise  relief  to  which  he  Is  entitled  Is  not  a  ground 
for  demurrer.  But  section  481  of  the  Code  provides  that  the  complaint  must 
contain  a  demand  for  the  Judgment  to  which  the  plaintiff  supposes  himself  en- 
titled, and  this  demand  may  ivcsierly  be  considered  by  the  court  In  determln- 
ing  the  nature  of  the  action  set  forth  In  the  complaint,  whether  it  Is  an  ac- 
tion at  law  or  one  la  equity,  whether  the  parties  would  be  entitled  to  a  trial 
by  Jury  or  by  the  court" — dtlng  Edson  t.  Girvan,  29  Hun,  422;  Fisher  t. 
Charter  Oak  life  Insurance  Company,  67  How.  Prac.  Wli  Alexander  v. 
Katte,  63  How.  Praa  262 ;  Kelly  r.  Downing,  ^  N.  Y.  7L 


"It  thus  appears  to  us  that  where  all  of  the  allegations  of  the  complaint 
are  made  for  the  purpose  of  procuring  equitable  relief,  and  where  equitable 
teli^  alone  Is  asked  for.  the  complaint  cannot  ba  sastalned  for  legal  redress 
where  no  answer  has  been  Interposed." 

And  the  judgment  was  reversed,  and  the  demurrer  sustained. 
In  Black  v.  Vanderbilt,  70  App.  Div.  16,  74  N.  Y.  Supp.  1095,  Mr. 
Justice  O'Brien  said: 

"Reading  the  allegations  of  the  complaint  In  the  light  of  the  prayer  for  re- 
lief, there  can  be  no  doubt  that  what  the  plaintiff  sought  was  equitable  relief 
In  an  equitable  action.  Were  there  any  such  doubt,  it  would  be  dispelled  by 
the  statement  in  the  brief  of  the  plaintiff  on  this  aiH>eal  that  the  amended 
complaint  states  a  good  cause  of  action  for  equitable  relief,  and  upon  the 
allegatluis  contained  in  the  amended  complaint  the  ^alntlff  Is  entitled  to 
maintain  an  action  tor  an  accounting.*  It  Is  true  that  In  a  subsequ^t  part 
of  ttie  Inlef  Is  the  contwtl<m  that  If,  upon  the  focts  stated,  the  plaintiff  was 
entitled  to  any  redress,  1^1  or  equitable.  It  was  error  for  the  court  to  sustain 
the  demurrer.  This  latter  proposition  fort  which  the  appellant  contends  has 
been  applied  In  cases  where  an  answer  has  be^  Interposed  and  thereafter  the 
sufficiency  of  the  complaint  was  questioned.  We  can  find,  however,  no  author- 
ity for  the  proposition  that  where  a  suit  Is  brought  in  equity  for  equitable 
relief,  and  the  defendant  demurs,  It  then  becomes  the  duty  of  the  court, 
where  tlie  facts  would  not  warrant  equitable  redress,  to  hold  that  the  de- 
murrer is  bad  because  it  might  be  concluded,  upon  soma  construction  of  the 
auctions  of  tb»  complaint,  that  the  ^alntlff  baa  stated  certain  flacts  wtaldi, 
disregarding  all  the  othws,  might  oonrert  the  anlt  Into  an  actUm  at  law.  It 
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Is  true  that  a  party  Is  not  to  be  turned  oat  of  court  merely  because  be  has 
failed  to  demand  the  precise  remedy  to  which  be  ta  entitled,  and  that  he  may 
state  In  his  complaint  the  facts  upon  which  he  relies  In  such  a  manner  as  to 
enUtle  him  eiUier  to  l^^al  or  equitable  relief.  But  here  no  legal  zedreas  is 
demanded,  and  it  condusiTely  appears  that  the  oomplfdnt  was  framed  for 
equitable  relief  alone" — dtlng  Swart  v.  Boughton,  86  Hon,  281,  and  stating: 
"That  case  was  followed  by  this  court  In  CJody  t.  Blrst  National  Bank,  63 
App.  DiT.  199  [7X  N.  Y.  Supp.  277],  and  in  view  of  the  very  full  discaasion 
there  of  the  exact  question  here  presented  fbr  consideration,  it  U  unnecessary 
to  add  to  what  was  therein  said." 

In  the  Cody  Case,  supra,  Mr.  Justice  Hatch,  writing  the  unanimous 
opinion  of  this  court,  said: 

"We  have  examined  the  cases  dted  by  respondent,  in  whidi  it  Is  held  ttiat 
the  complaint  must  be  sustained  if  the  facts  as  alleged  entitled  the  plalntffl 
to  any  relief,  no  matter  whether  his  prayer  is  addressed  to  the  legal  or  equita- 
ble Jurisdiction  of  the  court ;  and  when  the  facts  stated  In  the  complaint  en- 
title the  plaintiff  to  relief  in  equity  a  demurrer  will  not  lie,  because  he  has 
not  asked  for  It  In  the  form  In  whidi  he  Is  entitled  to  It  In  eadi  of  the 
cases  dted  under  the  first  branch  of  the  proposition  there  was  an  answer  in- 
terposed, and  in  those  dted  under  the  second  branch  some  form  of  equitable 
relief  has  been  asked  for,  or  the  pleading  was  framed  with  a  view  to  such 
rdief,  Bhowlnff  that  tbe  action  was  addrened  to  the  equity  Jurisdiction.  The 
CBoea  an  thertf ore  dearly  distinguishable  from  the  case  at  bar." 

These  cases  were  followed  in  Perrin  t.  Smith,  135  App.  Div.  127, 

119  N.  Y.  Supp.  990,  where  this  court  said: 

"It  is  the  rule  that  where  a  complaint  Is  framed  in  equity,  and  upon  de> 
piurrer  it  has  been  dedded  that  no  equitable  cause  of  action  li  stated,  the' 
comidaint  may  be  dismissed  [dtlng  cases].  But  the  same  cases  liold  that, 
whrai  an  answer  has  been  put  In,  the  complaint  should  not  be  dismissed,  if  a 
cause  of  action  was  stated,  no  matter  what  relief  was  prayed." 

And  in  Reich  v.  Cochran,  162  App.  Div.  619,  147  N.  Y.  Supp.  1090, 
this  court  sustained  a  demurrer  to  the  complaint,  which  was  framed 
in  equity,  only  equitable  relief  being  asked,  upon  the  foregoing  cases, 
stating : 

"The  distinct  allegation  Is  made  that  the  re-entry  was  hostile ;  that  It  was 
'without  the  consent  of  the  plaintiff  and  against  his  protest.*  Against  such  a 
re-entry  the  plaintiff's  remedy  at  law  was  perfect,  and  there  was  no  reason 
for  a  resort  to  equity.  He  might  bare  brooght  ejectment,  and  thns  reinstated 
himself  in  possession.  •  •  •  l^fcing  the  ocm^aint  as  It  ia  drawn,  we  are 
unable  to  find  that  it  states  a  auffldent  cause. of  action  In  equity.  The  de> 
murrer  should  thertfore  have  been  sustained." 

It  is  true  that  this  was  reversed  in  213  N.  Y.  416,  107  N.  E.  1029, 
by  a  vote  of  4  to  3,  a  majority  and  a  minority  (pinion  being  written; 
but  it  was  reversed  upon  &e  distinct  ground  that  in  the  view  of  the 
majority  a  cause  of  action  in  equity  had  been  stated,  and  in  neither 
opinion  was  there  a  suggestion  made  that  a  demurrer  would  not  He 
if  no  equitable  cause  of  action  had  been  stated. 

So  that  it  seems  to  me  that  the  judgment  appealed  from,  overruling 
the  demurrer,  is  erroneous  upcm  the  foregoii^  authorities.  Independ- 
ently thereof,  as  a  matter  of  common  sense,  and  in  the  interests  of 
good  practice,  and  for  the  convenience  of  the  court  and  the  parties, 
a  comf^aint  should  be  so  framed  as  to  present  tiie  real  issue  which  is 
intended  to  be  litigated,  so  that  it  may  be  noticed  and  brought  on  for 
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trial  in  the  proper  part  of  the  court.  The  plaintiff  ia  not  thrown  out 
of  court.  He  is  simply  asked  to  properly  frame  his  complaint.  If  the 
defendant  does  not  take  timely  steps  to  procure  this  result,  but  inter- 
poses an  answer,  and  waits  until  the  trial  to  raise  the  question,  an 
entirely  different  proposition  is  presented.  Here  the  point  is  raised 
before  answer.  The  rule  hereinbefore  laid  down  makes  for  good 
pleading  and  for  good  practice. 

The  interlocutory  judgment  appealed  from  should  be  reversed,  and 
the  demurrer  stistained,  with  costs  to  the  appellants  in  this  court  and 
at  the  Special  Term,  with  leave  to  the  respondent,  upon  payment  there- 
of and  within  twenty  days  after  service  of  notice  of  entry  of  order, 
to  serve  an  amended  complaint. 


McLaughlin,  J.  (dissenting).  When  Courtlandt  Babcock,  plain- 
tiff's assignor,  retired  from  the  finn  of  Babcock,  Swartwout  &  Co.,  tiie 
other  members  a|p:%ed  to  thereafter  pay  him,  for  his  interest  in  the 
good  will  of  the  wisiness,  from  the  profits,  $5,000  annually,  or,  if  that 
amount  were  not  made,  tiien  such  amount  as  were  made.  The  agree- 
ment was  in  writing,  and  is  annexed  to  and  made  a  part  of  the  com- 
plaint. It  may  well  be  doubted,  under  the  allegations  of  the  complaint, 
when  read  in  connection  with  the  agreement,  whether  a  cause  of 
action  in  equity  is  not  stated.  The  legal  effect  of  the  agreement,  as 
I  read  it,  is  that  the  payments  to  be  made  to  Babcock  are  from  the 
profits  of  the  business  thereafter  to  be  made.  If  profits  were  made, 
and  the  defendants  threatened  to  divide  the  same  among  themselves 
before  paying  the  plaintiff,  I  am  inclined  to  think  a  court  of  equity 
would  have  tibe  power  to  enjoin  such  division.  It  is  true  there  are  no 
allegations  in  the  complaint  that  the  defendants  had  threatened  to 
make  such  division;  but  such  allegations  were  unnecessary,  in  view 
of  tiie  fact  that  they  deny  any  profits  have  been  made.  But  for  the 
purpose  of  the  discussion  I  assimie  that  the  complaint  does  not  state 
a  cause  of  action  in  equity.  Nevertfieless  I  am  of  the  opinion  that  it 
states  a  good  cause  of  action  at  law,  and  for  that  reason  the  demurrer 
was  properly  overruled.  It  alleges  that  for  the  year  beginning  No- 
vember 1,  1913,  and  ending  October  31,  1914,  $5,000  profits  were 
made;  that  the  same  has  not  been  paid;  that  the  whole  amount  is 
due,  and  the  demand,  for  judgment  is  "that  the  defendants  pay  over 
to  the  plaintiff  the  amount  now  due  and  owing  by  defendants  to  plain- 
tiff as  aforesaid.   *   *   * » 

The  demurrer  is  upon  the  ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  in  determining  that 
question  every  allegation  of  fact,  as  well  as  those  which  may  be  rea- 
sonably implied  therefrom,  must  be  taken  as  true,  Coatsworth  v.  Le- 
high Valley  R.  R.  Co.,  156  N.  Y.  451,  51  N.  E.  301 ;  Sage  v.  Culver, 
147  N.  Y.  241,  41  N.  E.  513.  A  plaintiff  is  not  obliged  to  label  his 
comj^aint,  or  state  therein  whether  he  is  proceeding  at  law  or  in  eq- 
uity, since  the  distinction  that  formerly  existed  between  actions  at  law 
and  suits  in  equity  has  been  abolished.  Code  Civ.  Proc  |  3339.  All 
1B7N.T.S.— 68 
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that  is  required  is  that  the  complaint  shall  contain  a  plain  and  concise 
statement  of  the  facts  constituting  the  cause  of  action  and  a  demand 
for  judgment.  Code  Civ.  Proc.  §  481.  The  general  rule  is,  if  the  facts 
stated  show  that  the  plaintiff  is  entitled  to  any  relief,  either  legal  or 
equitable,  the  c(»nplaint  is  not  demurrable  oa  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action  (Abbey  v.  Wheel- 
er, 170  N.  Y.  122,  127,  62  N.  E.  1074;  Mitchell  v.  Thorne,  134  N. 
Y.  536,  542,  32  N.  E.  10,  30  Am.  St.  Rep.  699;  Gillespie  v.  Montgom- 
ery, 93  App.  Div.  403,  87  N.  Y.  Supp.  701 ;  Hotel  Register  Co.  v. 
Osborne,  84  App.  Div.  307,  82  N.  Y.  Supp.  609;  Squiers  v.  Thomp- 
son, 73  App.  Div.  552,  76  N.  Y.  Supp.  734,  affirmed  172  N.  Y.  652, 
65  N.  E.  1122;  Lester  v.  Seilliere,  50  App.  Div.  239.  63  N.  Y.  Supp. 
7AS;  Middleton  v.  Ames,  37  App.  Div.  510,  57  N.  Y.  Supp.  443), 
nor  because  the  party  has  not  demanded  the  precise  relief  to  whidi 
he  appears  to  be  entitled  (Wetmore  v.  Porter,  92  N.  Y.  76). 

Where  a  motion  has  been  made  for  judgment  on  the  pleadings  un- 
der section  547  of  the  Code  of  Civil  Procedure,  it  has  been  held  that 
such  a  motion  is  equivalent  to  a  demurrer  for  insufficiency  (Chism  v. 
Smith,  210  N.  Y.  198,  104  N.  E.  131;  Abbott  v.  Easton,  195  N.  Y. 
372,  88  N.  E.  572),  and  that  such  motion  cannot  be  granted  if  the 
facts  stated  show  that  the  plaintiff  is  entitled  to  any  relief,  either  legal 
or  equitable  (Clark  v.  Levy,  130  App.  Div.  389,  114  N.  Y.  Supp.  890; 
Gee  V.  Pendas,  66  App.  Div.  566,  73  N.  Y.  Supp.  247). 

But  it  is  contended  that  a  contrary  rule  has  been  established  where 
an  answer  has  not  been  interposed,  and  in  such  case,  if  it  appears  that 
the  action  was  brought  in  equity  and  no  cause  of  action  in  equity  is 
set  out,  then  the  demurrer  should  be  sustained,  even  though  facts  are 
stated  to  warrant  a  recovery  at  law.  The  auAorities  cited,  among 
others,  in  support  of  that  contention,  are  Swart  v.  Boughton,  35  Hun, 
281,  Black  v.  Vanderbilt,  70  App.  Div.  16,  74  N.  Y.  Supp.  1095,  Cody 
v.  First  National  Bank,  63  App.  Div.  199,  71  N.  Y.  Supp.  277,  Perrin 
V.  Smith,  135  App.. Div.  127,  119  N.  Y.  Supp.  990,  and  Reich  v.  Coch- 
ran, 162  App.  Div.  619,  147  N.  Y.  Supp.  1090.  Each  of  these  cases 
is  distinguishable  from  the  present  one,  unless  it  be  Black  v.  Vander- 
bilt,  supra.  Thus,  in  Swart  v.  Boughton,  supra,  only  equitable  relief 
was  asked  for  and  the  court  held : 

"That  where  all  the  alle^tlons  of  the  complaint  are  made  for  tbe  puqtose 
of  procuring  equitable  relief,  and  where  equitable  relief  alone  Is  asked  for, 
the  complaint  cannot  be  sustained  •  •  •  for  legal  redress,  •  •  • 
where  no  answer  has  been  serred." 

In  Cody  v.  First  National  Bank,  supra,  money  damages  were  de- 
manded, while  the  complaint  showed  the  only  right  of  plaintiS  was 
in  equity.  The  converse  of  the  proposition  was  held  in  Reich  v.  Coch- 
ran, supra,  where  the  only  relief  demanded  was  in  equity,  and  the 
facts  showed  that,  if  plaintiff  were  entitled  to  recover  at  aU,  he  had 
an  adequate  remedy  at  law.  On  appeal,  this  court  was  reversed;  the 
Court  of  Appeals  holding  a  catise  of  action  in  equity  was  stated. 
Perrin  v.  Smith,  supra,  was  an  appeal  from  an  order  denying  a  mo- 
tion for  judgment  on  the  pleadings,  upon  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action.  The  order 
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was  affirmed,  and  the  statement  in  the  opinion  to  the  effect  that,  if  a 

demurrer  had  been  interposed  instead  of  an  answer,  it  would  have 

been  sustained,  is  dictum  and  nothing  else.    In  Black  v.  Vanderbilt, 

supra,  the  decisira  was  put  upon  the  ground  that : 

"No  legal  redress  is  demanded,  and  It  ooiKdnsiTely  appears  tbat  the  com- 
plaint was  framed  for  equitable  reli^  alinie.** 

I  concurred  in  the  prevailing  opinion  in  that  case,  but  subsequent 
consideration  of  the  question  involved  has  led  me  to  the  conclusion 
that  the  decisi<ni  was  against  the  weight  of  authority,  and,  if  not, 
has  since  been  overruled  by  this  court  (Squiers  v.  Thompson,  supra ; 
Gillespie  v.  Montgomery,  supra;  Hotel  Register  Co.  v.  Osborne,  su- 
pra), and  is  contrary  to  the  rule  laid  down  by  the  Court  of  A{^>eals. 
Hiat  court,  in  Abbey  v.  Wheeler,  supra,  said : 

"When  a  complaint  Is  met  by  a  demurrer  on  the  gronnd  that  no  canse  of 
action  Is  stated,  the  qnestlon  always  is,  assnmlng  every  fact  alleged  to  be  tme, 
whether  enough  has  been  well  stated  to  constitute  any  canse  of  action  what- 
ever. If  the  facts  alleged  In  the  complaint  Justify  a  recovery,  either  at  law  or 
Id  equity,  It  cannot  be  held  that  the  demurrer  is  well  taken,  although  the 
pleading  may  be  open  to  correction  by  moticm  or  otherwise." 

This  was  but  a  restatement  of  the  rule  previously  laid  down  by  the 
same  court.  Thus,  in  Mitchell  v.  Thorne,  supra,  it  said : 

"If  the  facts  stated  In  a  complaint  are  sufficient  to  constitute  a  cause  of 
action,  whether  legal  or  equitable,  the  complaint  Is  not  demurrable  on  the 
ground  that  It  does  not  state  sufficient  facts,  because  the  judgment  demanded 
is  inconsistent  with  the  cause  of  action  stated,  not  because  both  legal  and 
equitable  relief  are  dentaiuled  when  plaintift  Is  entitled  to  bat  onfc" 

Under  our  system  of  practice,  a  defendant  may  demur  to  the  com- 
plaint on  .the  ground  that  it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  in  this  way  the  issue  raised  can  be  determined ; 
or  he  may  demiu-  or  answer,  and  then  move  for  judgment  upon  the 
pleadings;  or  he  may  wait  until  the  cause  is  moved  for  trial,  and 
then  ask  for  a  dismissal.  In  each  case  the  question  presented  js:  "Do 
the  facts  set  out  in  the  complaint  state  any  cause  of  action?"  The 
answer  to  the  question  is  determined,  and  "as  a  matter  of  c<Hnmon 
sense  and  in  the  interest  of  good  practice"  should  be,  by  the  applica- 
tion of  the  same  general  rule.  To  have  one  rule  for  determining  the 
sufficiency  of  a  complaint,  where  a  demurrer  is  interposed,  and  another 
where  an  answer  is  interposed,  is  not  in  the  interest  of  good  practice 
or  the  promotion  of  justice. .  Not  only  this,  but  the  sufficiency  of  a 
complaint  can  never  be  determined  by,  or  depend  upon,  an  act  of  the 
adverse  party.  It  must  stand  or  fall  according  to  the  ailegations  con- 
tained in  it  It  cannot  be  that  its  sufficiency  depends  upon  whether 
an  answer  or  demurrer  has  been  served. 

The  facts  set  out  in  the  complaint  are  ample  to  warrant  a  recovery 
at  law  for  damages  for  breach  of  contract.  The  demand  for  judg- 
ment is  apprc^riate  for  such  recovery,  and  I  am  clearly  of  the  opinion 
that  the  demurrer,  for  that  reascHi,  was  properly  overruled,  and  the 
judgment  should  be  affirmed. 


DOWUNG,  J.,  concur*. 
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(Suiveme  Oonrt,  Apellate  DlvMon.  First  DepArtment   Uardi  17,  lftl&) 

Attorney  and  Client  <!s=>58— Oisbaeicent— Miscondcot. 

Where  an  attorney  cocvertecl  moneys  collected  for  a  client,  as  well  aa 
moneys  delivered  to  btm  by  another  client  to  effect  a  settlement,  bat  re- 
pented and  expressed  deep  contrition,  be  should,  It  appearing  that  Us 
health  was  poor  and  that  Ms  mental  cwdltlon  was  not  nimaftl,  be  sus- 
pended, with  leaTfl  to  apply  for  reinstatement  at  the  aid  of  a  year,  on  t 
showing  that  his  condition  was  saCh  tbat  be  was  fit  to  be  intrusted  with 
tbe  duties  of  a  member  of  tbe  bar. 

[Ed.  Note.— For  ottier  cases,  see  Attorn^  and  Client,  Gait  TUg.  H  7&* 
78;  Dec.  Dig.  «=>5S.] 

In  the  matter  of  Abraham  Goldfarb,  an  attorney.  Application  on 
the  report  of  the  official  referee  to  ptmish  respondent  for  profes- 
sional misconduct.  Respondent  suspended,  with  leave  to  apply  lor 
reinstatement. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

Einar  Chrystie,  of  New  York  City  (Paul  M.  Herzog,  of  New  York 
City,  of  counsel),  for  petitioner. 

Abraham  Goldfarb,  of  New  York  City,  pro  se. 

CLARKE,  P.  J.  This  is  the  usual  proceeding  brought  by  tiie  As- 
sociation of  the  Bar  of  the  City  of  New  York  to  discipline  an  attorney 
for  alleged  professional  misconduct.  Respondent  was  admitted  to 
the  bar  of  this  state  in  1899,  and  has  ever  since  practiced  and  is  now 
practicing  as  an  attorney  and  counselor  at  law  in  the  First  jndicial 
district. 

The  first  charge  is  that  of  moneys  of  his  client,  which  he  had  col- 
lected upon  his  behalf,  he  had  failed  to  turn  over  and  had  converted 
to  his  own  use  a  balance  remaining  due,  after  taking  out  his  fees  for 
collection,  of  $75.65.  The  second  charge  is  that  he  withheld  and  con- 
verted to  his  own  use  $25  delivered  to  him  in  his  professi<mal  capacity 
for  the  purpose  of  closing  the  settlement  of  a  certain  claim  against  his 
client,  by  reason  whereof  a  judgment  for  a  considerable  sum  was 
entered  against  his  client,  causing  him  much  annoyance  and  expense. 

The  official  referee  has  reported  that  the  respective  charges  have 
been  supported  by  ample  proof.  Upon  this  motion  the  respondent 
states  that  the  report  of  the  referee  has  been  amply  sustained  and  now 
expressed  deep  contrition  and  profound  r^et  for  the  occurrence. 
The  referee  reports  that: 

"Tbe  appearance  of  the  respondent  In  the  coarse  of  tbe  proceedings  has 
been  that  of  a  man  In  poor  health  and  In  a  mental  condition  far  from  uonnaL 
His  testimony  baa  t>een  rambling  and  nonconsecntlve.  I  feel  satisfied  that 
tibe  respondent  has  really  repented  and  baa  already  soffeied  severelr  taaa 
the  result  of  bis  mlscondncL'* 

It  does  not  appear  that  respondent  was  suffering  frcm  this  mental 
and  physical  condition  when  he  c(»nmitted  tiie  acts  complained  of. 

^9For  otbsr  luww  Mt  uuu  toplo  *  KBT-HTJICBBB  In  all  Kflv-Niimbarad  ZHcwto  ft  ladow 
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We  cannot  overlcxA  the  offense,  but,  giving  weight  to  the  suggestion 
of  the  learned  official  referee,  think  that  justice  will  be  done  by  sus- 
pending the  respondent  for  one  year,  with  leave  to  apply  for  rein- 
statement at  tlie  e3q>iration  of  that  term,  upon  proof  of  his  onnpHance 
with  the  conditions  to  be  incorporated  in  tiie  order  to  be  entered  here- 
on, and  upon  such  application  it  must  be  shown  that  he  is  then  in  fit 
condition  to  be  intrusted  with  the  important  responsibilities  and  ob- 
ligations  of  a  member  of  the  bar.  All  concur. 


(Snpreme  Ooart,  Appellate  Dlrlsloa,  Slrst  Departmeat  March  IT,  1918.) 

1.  Pbincipal  and  Aqknt  «=>i19(2)— Authobitt  of  Agini^Bubdgn  or  pROor. 

In  suit  by  the  sellers  of  goods  on  tbe  contmct  made  by  tbe  huyer'a 
agent,  tbe  burden  Is  on  the  sellers  to  establlah  the  fact  that  sath  agent 
bad  general  anthority,  or  that  the  bnyw  h^d  him  oat  as  autSiorized. 

[Ed.  Note.— For  other  cases,  see  PxlncW  and  Agent,  Cent  Dig.  H  3SSt, 
394 ;  Dec.  Dig.  «=>119{2).] 

2.  Pbincipai.  and  Aobkt  «=9l47(2)— LDOTATioir  HFOK  AuTHORrry. 

Sellers  of  goods  negotiating  with  the  buyer's  agent  In  respect  to  the 
contract  were  bound  by  the  llinltaOtms  of  the  agent's  anthority,  unless 
the  buyer  had  done  something  to  create  a  falue  Impression  as  to  how  far 
his  anthority  went. 

[i-^d.  Note.— For  other  cases,  see  Prlndpol  and  Agent,  Oent.  Dig.  |  520; 
Dec.  Dig.  «=>147(2).] 

3.  Fbincipai.  and  Aqsnt  «=»124(3)— Represbntation  or  AuTHoarrr. 

A  large  mercantile  establlshiuent,  by  sending  Its  agent  to  look  orer  a 
stodc  of  goods  In  the  hands  of  the  manufacturer,  does  not,  as  matter  of 
law,  hold  such  agmt  out  to  the  nianufactnrer  as  a  persMi  having  nnllm- 
ited  anthority  to  purchase  goods  and  bind  bis  prludpal  in  that  behalf. 

[Ed.  Note.— For  other  cases,  sea  Principal  and  Agoat,  Gent  Dig.  |  724; 
.  Dec  JDlg.  <S=»124(3).] 

4.  Saub  «=962(5)— CoKiSAorB— Noxicx  or  CoHniiioN— SumonNor  or  Evx- 

DENCB. 

IQ  salt  by  the  numnfactarers  of  goods  against  a  mercantile  establish- 
ment for  breach  of  a  cmtract  of  pordiase  made  tbe  lattei'a  ag»t,  evi- 
dence held  snftlcient  to  show  that  the  manufacturers  had  knowledge  of 
the  rule  of  defendant  that  no  order  for  goods  would  be  acoei^ed,  unless 
confirmed  by  a  person  In  authority  at  the  main  oflOice. 

[Kd.  Note.— For  other  cases,  see  Sales,  Gent  Dig.  H  186,  137;  Dec. 
Dig.  «=>52(5).l 

0.  Saus  ^=>60— OoMTEAcra  Waivbb  or  Gonditzoit. 

A  department  store,  whose  agent  gave  a  large  order  to  manufacturers 
without  confirmation,  by  accepting  one  or  two  small  orders  placed  with 
the  manufacturers  by  its  agent,  did  not  waive,  as  to  tbe  manufacturer. 
Its  rule  that  orders  given  by  its  agent  were  subject  to  couflrmatlon  at  its 
main  office. 

[Ed.  Notei— For  other  cases,  see  Sales,  Oent  Dig.  H  10»-114;  Dea  Dig. 
Ai^al  from  Trial  Term,  New  York  Coun^. 

Action  by  Solomon  Cohen  and  Benjamin  Erdman,  copartners  doing 
business  under  the  &rm  name  and  style  of  Cohen  &  Erdman,  against 
Siegel,  Cooper  &  Co.,  Incorporated.   From  a  judgment  for  plaintiffs, 

^sstVor  otbir  cuw  sm  mum  t^to  *  KBT-HUMBBH  in  sU  Ko-Nambvad  DliMta  *  indun 
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and  an  order  denying  its  motion  for  new  trial,  defendant  appeals. 
Judgment  and  order  reversed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

Norman  P.  S.  Schloss,  of  New  York  City,  for  appellant. 
Theodore  B.  Richter,  of  New  York  City,  for  respondents. 

SCOTT,  J.  Appeal  by  defendant  from  a  judgment  for  about  $1,- 
700  for  goods  alleged  to  have  been  sold  and  delivered  to  the  defendant. 
It  appears  that  on  June  24,  1913,  the  plaintiff  Erdman,  (Hie  of  the 
members  of  a  firm  which  manufactured  ladies*  suits,  was  in  Chicago 
with  a  line  of  samples.  The  business  of  this  firm  was  not  to  carry 
manufactured  goods  on  hand,  but  to  take  orders  for  goods  to  be  man- 
ufactured. On  that  day  one  Ralph  Basch,  who  was  in  defendant's 
employ,  and  a  Miss  Pearson,  also  in  defendant's  employ,  called  at  the 
hotel  at  which  the  plaintiffs  had  their  samples  and  selected  a  number 
of  suits,  of  which  Basch  gave  a  memorandum  to  defendant.  These 
suits  were  afterwards  manufactured  and  delivered  to  defendant,  who 
refused  to  receive  them  and  returned  them  to  plaintiffs.  Raintiffs 
at  first  refused  to  receive  them  back,  but  subsequently,  during  this  liti- 
gation, by  stipulation  they  did  receive  them,  without  waiving  any 
rights. 

The  first  question  turns  upon  the  authority  of  Basch  to  make  an 
order  binding  upon  the  defendant.  It  was  abundantly  proven  that 
in  point  of  fact  Basch  had  no  authority  to  make  a  firm  contract  for 
defendant,  and  that  whatever  authority  he  or  Miss  Pearson,  who  ac- 
companied himj  had  was  to  select  goods  and  give  a  tentative  order, 
binduig  upon  defendant  only  when  it  had  been  approved,  or,  as  they 
phrase  it,  confirmed  by  an  officer  of  the  defendant  corporation,  and 
for  this  purpose  there  was  a  form  in  use  by  the  defendant  The  prin- 
cipal evidence  taken  in  the  case  was  as  to  whether  or  not  the  plaintiffs 
had  notice  of  this  limitation  upon  Basch's  authority;  the  plaintiffs' 
claim  being  that  Basch  was  held  out  to  them  as  a  person  having  full 
authority. 

[1-3]  We  are  unable  to  find  anything  in  the  evidence  to  justify  the 
contention  that  Basch  was  held  out  to  plaintiffs  as  a  person  having 
authority  to  make  a  purchase  without  express  confirmation,  and  the 
first  difhculty  the  plaintiffs  met  was  to  establish  the  fact  diat  there 
was  any  such  general  authority,  or  that  the  defendant  had  done  any- 
thing to  apparently  hold  Basch  out  as  an  authorized  buyer.  Of  course, 
at  the  most  he  was  only  an  agent  of  the  defendant,  and  if  plaintiffs 
chose  to  deal  with  him  it  was  bound  by  the  limitations  of  his  author- 
ity, unless  defmdant  had  done  something  to  create  a  false  impression 
as  to  how  far  his  authority  went  Gaspard  v.  Fourteenth  Street  St<M*e, 
143  App.  Div.  402,  128  N.  Y.  Supp,  53.  So  at  the  very  outset  there 
is  grave  difficulty  in  sustaining  this  judgment  upon  the  proposition 
that  Basch  in  point  of  fact  had  authority  and  secondly  that  defendant 
held  him  out  as  a  person  who  liad  such  authority.  It  certainly  cannot 
be  that  a  large  mercantile  establishment,  by  sending  an  ^ent  to  look 
over  a  stock  of  goods  in  the  hands  of  a  manufactureri  is  to  be  held,  as 
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matter  of  law,  to  hold  that  agtnt  out  as  a  person  having  unlimited  au- 
thority to  purchase  goods  and  bind  his  principal  for  such  a  purchase. 

[4]  The  second  difficulty  is  that  the  evidence  amply  satisfies  the 
defendant's  claim  that  plaintiffs  had  knowledge  of  the  rule  of  defend- 
ant's establishment  that  no  order  for  goods  would  be  accepted  unless 
it  had  been  confirmed  by  a  person  in  authority  at  the  main  office.  This 
alleged  sale,  as  has  been  said,  was  made  on  June  14,  1913.  In  April, 
1913,  plaintiffs  had  undertaken  to  deliver  certain  linen  suits  upon  an 
alleged  order  by  Basch,  and  defendant  had  rejected  the  suits,  and  had 
distmctly  informed  plaintiffs,  before  the  present  order  was  given,  that 
the  reason  for  rejection  was  that  it  had  not  been  confirmea,  and  that 
no  order  given  by  Basch  would  be  recognized  unless  it  had  been  thus 
confirmed.  That  plaintiffs  were  so  informed  is  distinctly  testified  to 
by  plaintiff  Erdman  himself,  although  he  undertakes  to  say  that  he 
made  no  point  of  the  thing  then,  because  he  was  glad  to  have  the  suits 
back,  as  he  had  other  customers  to  whom  he  could  deliver  them.  So 
upon  July  10,  1913,  with  reference  to  the  very  order  here  in  dispute, 
the  plaintiffs  wrote  to  Ralph  Basch  a  letter  in  which  he  expressed 
surprise  that  he  had  not  yet  received  a  confirmation  of  Basch's  order, 
which  clearly  indicates  his  understanding  that  such  a  confirmation 
was  required.  Other  orders  were  put  in  evidence,  which  were  con- 
firmed, and  with  the  confirmation  in  each  case  was  printed  on  the  paper 
a  notice  that  the  order  could  not  be  accepted  until  it  had  been  con- 
firmed in  accordance  with  the  rules  of  the  store. 

[5]  The  plaintiffs  also  claim,  even  admitting  that  there  was  such  a 
rule  as  the  defendant  had  said,  and  that  they  had  some  notice  of  it, 
that  as  to  them  defendant  had  waived  the  rule.  This  claim  seems  to  be 
unfounded.  Even  if  one  or  two  small  orders  were  accepted  without 
confirmation,  that  circumstance  was  insufficient  to  establish  a  general 
waiver.  In  our  opinion  the  ■  evidence  wholly  failed  to  establish  any 
cause  of  action  in  behalf  of  plaintiffs,  and  the  defendant's  motion  for 
a  dismissal  of  the  complaint  should  have  been  granted. 

The  judgment  and  order  appealed  from  are  therefore  reversed,  and 
the  complaint  dismissed,  with  costs  to  defendant  in  this  court  and  the 
court  below.  The  finding  of  fact  implied  in  the  verdict,  to  the  effect 
that  defendant  purchased  from  plaintiffs  the  merchandise  in  question, 
is  reversed.  All  concur. 


(Supreme  Oourt,  Appellate  Dlrlaion.  First  Department  Mardi  17,  t016w) 

Attobnet  ahd  Client  «=>126(1)— Accounting— SusmABT  Pboomdinos. 

Where  an  attorney  recelTed  money  from  Ms  client  to  be  affiled  to  a 
specified  purpose  and  converted  It  to  his  own  use,  he  was  liable  In  a  snm- 
mary  proceeding.  In  which  he  could  be  ordered  to  return  the  money, 
although  the  dlent  had  thereafter  taken  a  worthless  note  and  a  tmd  check 
from  him;  that  beliig  Insulficieot  to  create  the  xdatlon  o£  debtor  and 
creditor,  Instead  of  attorney  and  client. 

[J<:d.  Note.— For  other  ea-ses,  see  Attcnney  and  Gllait,  Cent  Dig;  ${ 
264,  266-271 ;  Dec  Dig,  «=>126(1).] 
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Appeal  from  Special  Term,  New  York  County. 

Summary  proceeding  by  Pasquale  Papa  against  Michael  0.  Eini, 
an  attorney.  From  an  order  requiring  the  defendant  to  pay  over  cer- 
tain moneys  wrongfully  retained,  he  appeals.  Affirmed. 

See,  also,  157  N.  Y.  Supp.  1082. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH.  PAGE, 
and  DAVIS,  JJ. 

Herman  Silverman,  of  New  York  City,  for  s^pellant. 
Arthur  C.  Blatz,  of  Mt.  Vernon,  for  respondent. 

CLARKE,  P.  J.   This  is  a  summary  proceeding  to  compel  the  ap- 
pellant, an  attorney  at  law,  to  pay  over  a  sum  of  money  received  by 
him  from  a  client  m  his  professional  capacity  and  wrongfully  retained 
the  said  attorney. 

Upon  the  facts  we  entirely  agree  with  the  learned  Special  Term  that 
the  relation  of  attorney  and  client  existed,  and  that  the  money  was 
received  by  the  attorney  as  such,  and  that  it  was  his  duty  to  pay  over 
said  sum  to  his  client  upon  demand.  It  would  not  be  necessary  to  say 
anything  further,  but  for  the  fact  that  the  appellant  claims  that  the 
relation  of  attorney  and  client  has  been  changed  to  that  of  debtor  and 
creditor  by  reason  of  the  fact  that  he  gave  to  his  client  a  worthless 
check  for  $50  and  a  note  for  $400,  which  is  still  in  his  possession, 
overdue,  protested,  and  unpaid,  and  t^iat  therefore  the  court  is  ousted 
of  jurisdiction  to  proceed  by  summary  proceedings  and  the  client  must 
be  relegated  to  an  action  at  law,  and  cites  as  an  authority  Matter  of 
Neville,  71  App.  Div.  102,  75  N.  Y.  Supp.  588. 

An  examination  of  the  record  in  the  case  cited  disclosed  these  facts : 
The  attorney  under  a  written  retainer  had  successfully  concluded  a 
lit^ation  in  favor  of  his  client  and  had  collected  a  sum  of  mon^,  and 
there  was  no  questicm  as  to  the  amount  due  to  the  attorney  under  his  re- 
tainer. Hie  attorney  paid  to  his  dient  a  part  of  the  money  due  to  him, 
and  claimed  that  as  to  the  balance  his  client  by  a  separate  agreement 
had  made  a  loan  thereof  to  him,  evidenced  by  a  promissory  note ;  that 
later,  for  the  convenience  of  the  client,  two  notes  in  lieu  of  the  origi- 
nal had  been  given  to  him,  interest  upon  the  first  note  being  paid  at 
that  time ;  and  that  he  had  subsequently  made  a  considerable  payment 
on  one  of  the  notes.  The  circumstances  related  clearly  distinguish  that 
case  fr(»n  the  one  at  bar.  We  do  not  accept  its  authcmty  for  the  broad 
proposition  tfiat  the  giving  of  a  wordiless  check  and  note,  jwrotested 
and  unpaid,  and  still  in  the  hands  of  the  client,  ousts  the  court  of  its 
jurisdiction  over  the  professional  relations  of  its  officer  by  way  of 
summary  proceeding. 

In  the  Case  of  Grey,  2  Q.  B.  ;Div,  440,  a  judgment  had  been  ob- 
tained by  the  client  before  the  summary  application  was  made,  and  the 
objection  was  taken  that  the  latter  remedy  had  been  waived  or  the  right 
to  it  lost.  The  court  said : 

"Ttie  true  way  of  dealing  with  tbls  case  Is  to  deal  with  It  according  to  the 
principle  which  was  laid  down  In  B«  Freston,  11  Q.  B.  Div.  645,  and  recogniz- 
ed and  approved  of  in  Be  Dudley,  12  Q.  B.  DIt.  44.  The  prlndple  so  laid 
down  Is  that  the  court  has  a  punitive  and  disciplinary  Jurisdiction  over  solld- 
toiB,  OB  heiag  officers  of  the  court,  wbl<di  is  exercised,  not  for  the  purpon  of 
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enforcing  legal  rights,  ^nt  for  the  purpose  of  enfordog  taonoratde  conduct 
on  the  part  of  tha  court's  own  officers.  That  power  ot  the  court  Is  quite 
distinct  from  any  legal  rights  or  remedies  of  the  parties,  and  cannot,  there- 
fore, be  affected  by  anything  which  affects  the  strict  legal  rights  of  the  par- 
ties. •  •  •  S<^  if  a  solicitor  obtains  money  by  process  of  law  for  his  client, 
quite  Irrespective  of  any  legal  liability  which  may  be  enforced  against  him  by 
the  client,  he  Is  bound,  in  performance  of  his  duty  as  a  solicitor,  to  hand  It 
over  to  the  client,  unless  he  has  a  valid  claim  against  It  If  he  spends  it,  or 
if,  still  having  It,  he  refuses  to  hand  it  over,  he  commits  an  offense  as  an 
officer  of  the  court,  whldi  offense  has  nothing  to  do  with  the  le^  r^;bt  or 
remedy  of  the  client.  •  •  • " 

That  case  was  cited  and  followed  in  Gabriel  v.  Schillinger  Fire  Proof 
Cement  &  Asphalt  Co.,  24  Misc.  Rep.  313,  52  N.  Y.  Supp.  1127,  where 
a  judgment  had  been  obtained  against  an  attorney  by  his  clients,  who 
had  received  from  them  a  sum  of  money  for  a  specific  purpose,  which 
he  had  failed  to  carry  out.  Executioo  had  been  issued  and  returned 
unsatisfied.  Nevertheless  the  court  held  that  summary  proceedings 
would  lie,  and  granted  the  motion  to  ccHnpel  the  return  of  the  money; 
the  court  sayii^ : 

"He  is  therefore  In  the  position  <rf  having  In  his  liands  numey  which  In 
Justice  should  be  retained  to  the  cUwts.  because  not  applied  to  the  purpose 
for  wbkdi  be  rec^ved  it,  and  whldi  cannot  be  so  applied,  since  the  dients 
liave  been  cranpelled  to  mafce  the  paym^t  which  be  ought  to  have  made." 

If  a  judgment,  the  highest  form  of  contract  obligation,  does  not 
change  the  professional  relation  to  that  of  debtor  and  cre(Utor,  so  as 
to  bar  summary  proceedings,  certamly  the  giving  of  a  bad  check  and 
note  does  not  The  principle  upon  which  summary  proceedings  rest 
is  stated  in  Bowling  Green  Savings  Bank  v.  Todd,  52  N.  Y.  489,  where 
Peckham,  J.,  said : 

"The  practice  In  this  state  has  been  uniform  to  allow  an  attachment  where 
the  attorney  retains  money  In  hia  hands  that  justly  belongs  to  his  clients.  That 
the  unlawful  clulm  Is  made  In  good  faith  has  never  been  held,  In  our  courts, 
to  be  an  answer  to  the  proceeding.  In  re  Bleaktey,  &  Paige,  311.  Oases  occur 
where  the  court  exercises  this  jurisdiction  over  attorneys  as  officers  of  the 
court.  In  whose  correct  conduct  as  <^cers  the  dignity  of  the  court  Itself  is 
Involved.  The  statute  also  authorizes  it,  but  the  statute  Is  regarded  as  sub- 
stantially an  exposition  oC  the  commwi  law.  The  'misconduct'  for  which 
punishment  is  authorized  is  the  retaining  of  a  client's  money  without  legal 
grounds.  Withholding  It  In  good  faith  is  nowhere  stated  in  our  courts  as  a 
ground  for  exemption  from  this  remedy.  Graham's  Pr.  62  et  seq.,  and  cases 
there  cited.  The  law  la  not  guilty  of  the  absurdity  of  boldlng  that,  after 
a  client  lias  ^ent  years  in  collecting  through  his  attorney  a  lawful  demand, 
he  stiall  be  put  to  spending  as  many  more  to  collect  it  from  Us  attorney,  and, 
If  that  attorney  should  not  pay,  then  try  the  same  track  again." 


The  Supreme  Court  of  the  United  States  in  Re  Paschal,  10  Wall. 
(77  U.  S.)  483,  19  L.  Ed.  992,  said: 


"The  application  made  on  the  flrst  of  these  cases  for  an  order  on  the 
respondent  to  pay  money  into  court  Is  In  the  nature  Of  a  proceeding  as  for  a 
contempt.  The  application  Is  based  upon  the  power  which  the  court  has 
over  its  own  officers  to  prevent  them  from,  or  punish  them  for,  commitUng 
acts  of  dishonesty  or  impropriety  calculated  to  bring  contempt  upon  the  ad- 
ministration of  justice.  For  such  improper  conduct  the  court  may  enter- 
tain summary  proceedings  by  attachment  against  any  of  its  officers,  and  may, 
In  its  dlBCretloii,  punish  them  by  fine  or  Imprlaonment,  or  discharge  them 
from  the  functions  of  their  (rfHicea,  or  require  them  to  perform  their  profes- 
sional or  official  duty  vnies  pain  ot  dladiarge  or  Inq^rlsonmenL  Ibe  groood 
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of  the  Jurisdiction  thus  exercised  Is  the  alleged  misconduct  of  the  officer.  If 
an  attorney  bare  collected  money  for  bis  cU«it,  It  Is  prima  fade  bis  duty, 
after  deducting  bia  own  coats  and  disbursements,  to  pay  It  over  to  such 
client;  and  his  refusal  to  do  this,  vlthout  some  good  excuse,  is  gross  mlii- 
conduct  and  dishonesty  on  his  part,  calculated  to  bring  discredit  on  the  court 
and  on  the  administration, of  Justice.  •  •  •■* 


The  Court  of  Appeals  in  Schell  v.  Mayor,  128  N.  Y.  67,  27  N.  E. 

957,  said: 


"The  principle  upon  which  this  exceptional  remedy  in  such  cases  Is  based 
is  the  power  which  the  court  has  over  its  own  officers  to  prevent  them  from, 
or  punish  them  for,  committing  acts  of  dishonesty  or  Impropriety  calculated 
to  bring  contempt  aiH>n  the  administration  of  Justice.  In  such  cases  the 
court,  In  vindication  of  Its  own  dignity,  or  for  the  relief  of  the  client  when 
(dearly  wronged,  may  entertain  sunmiary  proceedings  by  attachm^  against 
any  of  its  officers,  and  may,  In  its  discretion,  direct  the  payment  of  money 
or  punish  them  by  flne  or  Iminrlsonment  When  an  applld^lon  is  made  to 
the  court  for  the  exercise  of  its  power  to  compel  an  attorney  to  pay  over 
money  received  for  and  belonging  to  the  client,  the  ground  of  the  Jurisdiction 
is  the  misconduct  of  its  own  officer." 

In  the  case  at  bar  the  money  was  received  by  the  attorney  from  his 
client  for  a  specific  purpose.  It  was  not  used  for  that  purpose,  but 
retained  improperly  by  the  attorney.  The  giving  of  a  worthless  dieck 
and  note,  instead  of  relieving  the  attorney  from  the  control  of  the 
court  by  summary  proceeding,  was  an  aggravation  of  the  offense. 

The  order  appealed  from  should  be  affirmed,  with  $10  costs  and 
disbursements  to  the  respondent.   Order  filed.  All  concur. 


(Supreme  Court,  Anwllate  Division,  Tirst  Department  Harcb  IT,  1916.) 

Proceeding  by  Fasguale  Papa  against  Michael  O.  Rlnl.  Heard  on  moUons. 

Motions  denied. 

See,  also,  157  N.  T.  Supp.  1079.   

Argued  before  CI^RKB,  P.  J.,  and  DOWLING,  SMITH,  PAGB,  and  DA- 

VIS,  JJ. 

PEB  CUBIAM.  Motima  denied,  without  costs.  Orders  filed. 


(Sniffeme  Gonrt,  Appellate  Term,  First  Deparbnsit.   MaitA  22,  19160 

L  Beplevzn  «=9l07 — Judgments — Tom  or. 

In  an  action  for  the  possession  of  chattds  delivered  to  defendant,  Judg- 
ment should  be  either  for  recovery  of  the  property,  or  tbr  Ita  valuer  In 
case  delivery  conld  not  be  bad,  with  damages  for  detention. 

[Ed.  Note. — For  other  cases,  see  Replevin,  Gent.  Dig.  SS  424-^;  Dec. 
Dig.  ^107.] 

2.  An>SAL  AND  Ebkob  4s»1149~Tebmination-^udgment. 

Wliere  a  Judgment  In  an  action  for  the  recovery  of  property  was  de- 
fective, in  not  providing  for  its  return,  that  error  may  be  corrected  by 
the  appellate  court. 

[Ed.  Note. — For  othn-  cases,  see  Appeal  and  Error,  Cent  Dig.  S|  4483- 
4496;  Dec.  Dig.  «s>1149.] 
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8.  Replevin  ^=>100 — Actions — Evidbhcb. 

In  en  action  for  the  recovery  of  personalt?,  tbe  measure  ot  damages  la 
the  value  of  the  chattels  at  the  time  of  trial. 

[Ed.  Note.— For  other  cases,  see  Beplevln.  Cent  Dig.  SS  416-423;  £>e& 
Dig.  e=»106.] 

4.  BxpLEViK  «=372— Actions— Btidekcb. 

In  an  action  to  recover  possesion  of  five  plctoieB,  wUdi  wwe  part  oC 
a  lot  (tf  el^t  delivered  to  defendant,  testlmcwy  that  the  ^ght  were  worth 
¥800  will  not  sc^^rt  a  Judgment  of  $500  for  the  five  not  delivered. 

[Ed.  Note.— IV»r  other  cases,  see  Beplevln,  Cent  Dig.  H  292-2^;  Dec. 
Dig.  «=3T2.] 

Appeal  from  Municipal  Cour^  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Alfred  Ehrenreich  against  Hugo  Knudsen.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Reversed  and  remanded. 

Argued  February  term,  1916.  before  IJEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Alfred  Benevy  (Charles  Goldzicr,  of  New  York  City,  of  counsel), 
for  appellant 

Winter  &  Winter,  of  New  York  City,  for  respondent. 

PER  CURIAM.  This  action  is  brought  to  recover  possession  of 
five  pictures,  or  for  the  sum  of  $500,  with  interest,  in  case  possession 
thereof  cannot  be  obtained.  Plaintiff  testified  that  he  delivered  eight 
pictures  to  defendant  in  the.city  of  London  in  December,  1913,  with 
the  understanding  that  the  same  were  to  be  returned  upon  demand. 
Plaintifi  claims  tiiat  defendant  did  return  three  of  the  pictures  in 
question,  but  that  he  has  refused  to  deliver  the  remaining  five.  The 
court  below  directed  judgment  for  the  plaintiff  for  the  sum  of  $500 
and  costs. 

[1]  Since  this  is  an  action  for  the  possession  of  chattels,  the  judg- 
ment should  have  been  for  the  recovery  of  the  property,  or  for  the 
value  thereof  in  case  ddivery  cotild  not  be  had,  together  witii  dam- 
ages for  its  detention. 

[2]  The  form  of  the  judgment  could  be  corrected  by  this  court; 
but  it  is  unable  to  do  so,  in  view  of  the  fact  that  there  are  other  errors 
in  the  record  which  require  a  reversal  of  the  judgment. 

[3,  4]  The  learned  court  below  permitted  plaintiff  to  state  the  value 
of  the  pictures  at  the  time  of  their  delivery  to  defendant.  The  proper 
consideration  in  such  an  action  as  this  is  the  value  of  the  chattels  at 
the  time  of  trial.  Furthermore,  plaintiff  asserted  the  value  of  the 
eight  pictures  to  have  been  $800.  'Hiree  were  returned,  and  the  record 
is  silent  as  to  tiieir  valtie.  In  fact,  there  is  no  testimony  in  the  case 
upon  which  an  appraisal  of  the  value  of  the  individual  pictures  could 
be  made,  and  it  is  difficult  to  understand  how  the  court  below  reached 
the  decision  it  did. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event. 
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BERNARD  v.  ROSBNriELD. 


(Supreme  Court,  Appellate  Term,  First  D^rtmoit   Mandi  22. 

1.  CotJSTs  0=s>189(l!9— MuNioiPAL  CouBTS — Vacation — Opbhxno  of  DErAXii.T, 

A  Judgment  cannot  be  vacated  on  motion  for  nonserrloe  of  process ;  the 
remed7  being  to  more  to  set  aside  tlw  default,  under  Municipal  Court  Act 
(Laws  1902,  c.  580)  S  26G.  , 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  H  409,  4SS;  Dec 
Dig.  «»18d(15).] 

2.  CoDKia  4=»189(1{$)— MuNiozPAi.  GouaTs— OpiniNa  of  Dsfaxjia^Iufobi- 

TlOn  OF  CoiTDITIONa. 

Under  Municipal  Cktnrt  Act,  S  266,  imvlding  for  the  opening  of  default 
Judgments,  it  Is  within  the  power  of  the  court  to  impose  the  condltltm 
that  the  moving  party  deposit  the  amount  of  the  Judgment  against  him  in 
order  to  secure  the  opening  of  the  default. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cmt  Dig.  U  40^  468;  Dec 
Dig.  «=s>18&(15).] 

8.  CotrsTB  4=>190(2) — Municipal  Cottbtb— JuDoiatnT  Appbalabu— Dkfauu 

JUDOUBNT. 

Under  Municipal  Court  Act,  {  257,  relating  to  what  Judgments  are  ap- 
pealable, where  the  court  opened  a  default  on  condition,  and  the  moving 
party  failed  to  comply  therewith,  the  Judgment  remained  a  default 
Judgment,  and  was  not  aK*oalable. 

[Bd.  Note.— For  other  cases,  see  Courts,  Dec  Dig.  «=»190(^ ;  Appeal 
and  Brror,  Cent  Dig.  H  103,  3381.] 

4.  JUDOMENT  — RlQHT  TO  JUDGMENT. 

A  party  can  have  but  one  Judgment  In  fln  action,  so  that  where  d^ult 
Judgment  was  opened,  and  the  moving  party  failed  to  comply  with  caa- 
ditloDS  Imposed,  no  new  Judgment  oonid  be  rmdered ;  the  old  stlU  Mug 
In  effect. 

[Ed.  Note.— FDr  other  cases,  see  Judgment,  Cent  Dig.  |  83a;  Dec  Dig. 
«=>172.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Ben  Bernard  against  Joseph  H.  Rosenfield.  Frcm  an 
order  denying  a  motion  to  vacate  a  judgment  and  open  default,  and 
from  two  judgments  in  favor  of  plaintiff,  defendant  appeals.  Orders 
affirmed,  the  second  judgment  reversed  and  vacated,  and  appeal  from 
the  first  ju<^ment  dismissed. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Percival  E.  Jackson,  of  New  York  City,  for  appellant 
Meyer  Greenberg,  of  New  York  City,  for  respondent 

WEEKS,  J.  This  action  was  commenced,  and  judgment  entered, 
and  the  motion  made  to  vacate  the  judgment  and  open  the  default, 
prior  to  September  1,  1915,  and  consequ«itly  the  case  is  governed  by 
the  Municipal  Court  Act  in  force  at  that  time. 

[1-8]  The  first  summons  in  this  acticoi  was  issued  on  July  6th,  re- 
turnable on  July  14th.  An  alias  stmimons  was  issued  returnable  m 
July  23d,  and  another  one  returnable  on  July  28,  1915.   Upon  pioof 
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of  service  of  this  last  summons,  judgment  by  default  was  entered 
gainst  the  defendant.  Claiming  that  lie  appeared  on  July  23d  and 
obtained  a  dismissal  of  the  complaint  for  failure  of  the  plaintiff  to 
appear,  and  that  he  had  never  been  served  with  a  summons  returnable 
on  July  28th,  and  therefore  had  not  appeared  in  court  pursuant  to 
the  requirement  of  such  summons,  the  defendant  moved  to  vacate  the 
judgment  taken  against  him  by  default  upon  that  ground,  and  also 
asked  to  be  permitted  to  come  in  and  defend. 

There  is  nothing  in  the  record  showing  that  any  action  was  taken  in 
the  lower  court  upon  July  23d»  and  due  proof  of  service  of  a  sunmums 
returnable  July  2^th  was  made,  and  the  appearance  by  the  defendant 
is  noted  by  the  clerk,  but  this  is  not  important.  The  motion  to  vacate 
the  judgment  was  denied,  and  the  motion  to  open  the  default  granted, 
upon  condition  that  the  defendant  deposit  the  amount  of  the  judgment 
within  five  days,  and  also  allowing  ^e  plaintiff  $5  costs  to  abide  the 
event.  The  case  was  set  down  for  trial  for  August  20,  1915,  if  these 
conditions  were  complied  with ;  otherwise,  the  motion  was  denied. 

lliis  disposition  was  the  correct  one.  This  court  has  held  that  A 
judgment  cannot  be  vacated  upon  motion  because  of  nonservice  of 
process  an(>  has  indicated  the  proper  practice  to  be  followed.  Roberts 
&  Lewis  Co.  v.  Dale,  74  Misc.  Rep.  390,  132  N.  Y.  Suop.  404 ;  Philips 
et  al.  V.  Albert,  Inc.,  81  Misc.  Rep.  131,  142  N.  Y.  Supp.  325.  The 
only  question,  therefore,  before  the  lower  court,  was  that  of  opening 
the  default.  This  was  disposed  of  well  within  the  power  conferred 
upon  the  court  by  section  256  of  the  Municipal  Court  Act,  and  the 
judgment  remained  a  default  jud^^ent,  from  which  no  appeal  lies 
under  secticxa  257  of  that  act. 

[4]  There  were  two  judgments  entered  herein — one  on  August  6, 
1915,  when  defendant  failed  to  appear,  and  when  defendant  failed  to 
comply  with  the  terms  imposed  for  opening  his  default,  and  on  August 
20,  1915,  another  judgment  for  the  same  amount  was  entered  in  favor 
of  the  plaintiff.   Of  course,  plaintiff  is  entitled  to  but  one  judgment. 

Jud^ent  of  August  20th  reversed,  and  judgment  vacated.  Appeal 
from  judgment  of  August  6th  dismissed,  and  order  opening  default 
affirmed,  with  $10  costs,  with  leave  to  the  defendant  to  comply  with 
the  terms  of  such  order  within  five  days  after  entry  and  service  of 
notice  of  entry  of  this  order  in  the  Municipal  Court,  and  payment 
of  said  $10  costs.  All  concur. 


(Supreme  Court.  Appellate  Division,  First  Deportment  March  17,  1016.) 

BBOEEsa  4t»53~RiOHT  to  Couuission. 

Wliera  plaintiff  was  onployed  by  defendant  on  an  express  agreement 
to  pay  a  eommlsslon  of  10  per  cent  on  t&e  sales  piloe  of  stock,  and  de* 
ffendant  received  money  upon  the  sale  of  the  stock  brought  about  by  plain- 
tiff's etCMls,  plaintiff  could  racorer. 
[Ed.  Note.—-FOr  other  cases,  see  Brokers,  Cent.  Dig.  |  74;  Dec.  Dig. 

«B3>58.] 
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Appeal  from  Trial  Term,  New  York  County. 

Action  by  Frederick  C.  Sheldon  a^inst  Charles  E.  Mitchell.  From 
a  judgment  dismissing  the  complamt,  plaintiff  appeals.  Reversed, 
and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT, 
SMITH,  and  PAGE.  JJ. 

Arthur  Lovell,  of  New  York  City,  for  appellant 
John  G.  Jackson,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  plaintiff  established  prima  fade  that  he  was 
employed  by  the  defendant  on  an  express  agreement  to  pay  him  a 
commission  of  10  per  cent,  on  the  sales  price  of  the  stock,  in  a  trans- 
action in  which  the  defendant  was  to  receive  all  that  might  be  realized 
over  $50,000,  and  that  defendant  had  received  $10,000  upon  the  sale 
of  this  stock,  which  was  brought  about  through  plaintiff's  efforts,  of 
which  the  defendant  was  the  beneficiary.  The  complaint  should  not 
have  been  dismissed. 

'  Judgment  reversed,  and  a  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.   Order  £led. 


(Supreme  Gonrt.  Appellate  Term,  First  Department   March  20,  1916.) 

1.  BVIDERCB  «3»4TL(26)— GoifPECEETOT. 

Id  an  action  to  secure  the  return  of  moneys  deposited  by  plalntlfl  with 
the  comptroller  of  the  dty  of  New  Tork,  to  discbarge  Uens  against  fouds 
In  the  possession  of  the  city  due  a  certain  contractor,  which  moneys  were 
to  be  returned  If  the  lienors  failed  to  succeed  in  their  Uens,  or  If  the 
liens  expire^  or  lapsed,  testimony  of  an  attorney  for  plaintiff  as  to  the 
drcumstances  under  which  plaintiff  orlglnaUy  received  the  money  was 
competent  as  tending  to  prove  plalntlfTs  ownership  thereof. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  |  2171 ;  Dec.  Dig. 
«=3>471(26) ;  Witnesses,  Cent  Dig.  {§  833-836.] 

2.  OouBTS  ^s>189(9) — Municipal  Coubts — DiscoKTiNTTAncB. 

In  an  action  In  the  City  Court  of  New  York,  where  no  counterclaim  had 
been  Interposed,  plaintiff  was  entitled  to  discontinue  with  costs  at  any 
time,  where  no  particular  circumstances  warranted  the'  denial  of  his  ap- 
plication. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  H  409,  458;  Dec 
Dig.  <@=s>189(9).] 

8.  MnniciPAL  Cobpobatioks  «=»376 — Liens — Dischabqb   bt   Deposit  or 
Funds — Ownebship — Statute. 

Under  Lien  Law  (Consol.  Laws,  c.  33)  f  21,  subd.  4.  providing  that  a  lien 
may  be  discharged  "by  the  C(mtmctor  depositing"  with  the  comptroller  a 
sum  of  money,  etc.,  there  Ib  merely  a  prima  fticfe  rebuttaUe  presomp- 
Hon  that  numey  so  deposited  with  the  comptroller  of  the  dty  ot  New  Tcttk 
to  discharge  Uens  against  ftinda  due  a  contractor  is  that  ot  the  con- 
tractor. 

[Ed.  Note. — For  other  cases,  see  Municipal  CorporatlMU.  Cent  Dig.  {} 

911-913 ;  Dec.  Dig.  «=3376.] 
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Appeal  from  City  Court  of  New  York,  TVial  Term, 

Action  by  John  Harrigan  against  William  A.  Prendergast  From  a 

judgment  for  defendant,  plaintiff  appeak.    Judgment  reversed,  and 

new  trial  ordered. 

Areued  November  term,  1915,  before  LEHMAN,  BIJUR,  and 

FINCH,  JJ. 

Williams,  Folsom  &  Strouse,  of  New  York  City  (Arthur  D.  Fisher, 
of  New  York  City,  of  counsel),  for  appellant. 

Lamar- Hardy,  Corp.  Counsel,  of  New  York  City  (Terence  Farley 
and  Arthur  Sweeny,  both  of  New  York  City,  of  counsel),  for  re- 
spondent. 

BIJUR,  J.  Plaintiff  brings  this  action  for  the  return  of  $1,150  de- 
posited by  him  with  the  predecessor  of  the  defendant,  as  comptroller 
of  the  dty  of  New  York,  to  discharge  certain  Hens  against  funds  in 
the  possession  of  the  dty  due  to  a  certain  contractor,  the  Philip  T. 
Brown  Company,  which  moneys  were,  plaintiff  alleges,  "to  be  returned 
to  plaintiff  in  the  event  that  the  lienors  failed  to  succeed  in  thdr  lien 
or  that  the  lien  would  expire  or  lapse." 

[1,2]  Upon  the  trial,  plaintiff's  counsel  imdertook  to  prove  the 
ownership  of  the  money  deposited  in  the  plaintiff  by  the  testimony 
of  one  of  plaintiff's  attorneys,  who  tried  to  testify  to  the  circumstances 
under  which  plaintiff  originally  received  the  money.  Practically  all 
this  evidence  was  excluded.  While  perhaps,  if  admitted,  it  would 
not  have  been  sufficient  alone  to  establish  plaintiff's  ownership  of  the 
mon^,  it  was  certainly  competent  (De  Wolf  v.  Williams,  69  N.  Y. 
621;  Muller  v.  Abramson,  25  Misc.  Rep.  520,  54  N.  Y.  Supp.  1027; 
Karrigan  .v.  Ninth  Ave.  R.  R.  Co.,  44  App.  Div.  116,  60  N.  Y.  Supp. 
682) ;  and,  if  supplemented,  it  might  have  sufficed.  Upon  the  exclusion 
of  this  evidence  plaintiff  applied  to  discontinue  with  costs,  saying,  "I 
think  we  can  discontinue  with  costs  at  any  time."  The  learned  judge 
below  thereupon  said,  "Not  in  this  court.  In  this  the  learned  judge 
erred.  No  counterclaim  h^  been  interposed,  and  there  appeared  in 
the  case  no  circumstances  to  warrant  a  denial  of  plaintiff's  applicati<m 
to  discontinue  with  costs.  Matter  of  Butler,  101  N.  Y.  307,  4  N.  E. 
5 18 ;  Kruger  v.  Persons,  52  App.  Div.  50,  64  N.  Y,  Supp.  841 ;  Connolly 
V.  Empire  Co.,  88  Misc.  Rep.  118,  151  N.  Y.  Supp.  653. 

[3]  Respondent  seeks  to  justify  the  verdict  directed  on  the  ground 
that  by  mere  force  of  section  21,  subd.  4,  of  the  Lien  Law,  whidi  pro- 
vides that  a  lien  may  be  discharged  "by  the  contractor  depositing" 
with  the  ccxnptroller  such  sum  of  money,  etc.,  it  is  virtually  enacted 
as  matter  of  law  that  any  money  deposited  to  discharge  liens  must 
necessarily  and  conclusively  be  deemed  to  be  the  property  of  the  con- 
tractor. The  chief  case  cited  to  sustain  this  view  is  People  ex  rel. 
Gilbert  v.  Laidlaw,  102  N,  Y.  588,  7  N.  E.  910.  That  case,  however, 
related  to  mon€^  deposited  in  lieu  of  bail  in  a  criminal  proceeding,  and 
asstmiing  that  it  can  be  OMistrued  as  holding  that  the  money  should 
be  deemed  conclusively  the  property  of  the  defendant,  the  decision  is 
based  on  the  particular  language  and  peculiar  provisions  of  the  sec- 
tions of  the  Code  of  Crinunal  Procedure  therdn  involved,  together 
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with  considerations  of  public  policy  and  convenience.  None  of  tlxse 
factors  appear  in  the  case  at  bar. 

Later  cases,  such  as  Matter  of  Rothchild  v.  Gould,  84  App.  Div.  196, 
82  N.  Y.  Supp.  558,  Sutherland  v,  St.  Lawrence  County,  101  App.  Div. 
299,  91  N.  Y.  Supp.  962,  either  expressly  decide  or  strongly  intimate 
that  the  prestxnption  that  the  money  belongs  to  defendant  is  merdy 
prima  fade,  and  may,  of  course,  be  rebutted  by  appropriate  and  ade- 
quate evidence  to  the  contrary.  To  the  same  effect  is  Finelite  v.  Son- 
berg,  75  App.  Div.  455,  78  N.  Y.  Supp.  338,  which,  however,  in- 
volved only  an  arrest  in  a  civil  action. 

I  do  not  think,  therefore,  that  the  mere  fact  that  the  statute  provides 
that  the  lien  may  be  discharged  "by  the  contractor  depositit^  money" 
raised  anything  but  a  rebuttable  presumption  that  the  money  so  de- 
posited belongs  to  the  contractor.  Of  course,  we  cannot  anticipate 
what  further  proofs  bearing  upon  that  presumption  may  be  adduced 
at  the  trial. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event,  unless  plaintiff  elects  within  10  days  after 
entry  of  this  order  and  notice  thereof  in  this  city  to  discontinue,  in 
which  event  such  leave  is  granted,  upon  payment  of  appropriate  costs 
in  the  court  below,  less  costs  of  this  appeal.  All  concur. 


BROADWAY  RBAI/TT  CO.  v.  lAWTBRS'  TITLB  INS.  ft  TRUST  CO.  et  aL 
(Supreme  Court,  Ai«>^te  Division,  Flnt  D^mrtment.  Mandi  17, 1916.) 

1.  Insubance  <S=>167 — Title  Insubance — Pbopebtt  Covbbed. 

Where  a  title  Insurance  company  Issued  a  policy  covering  lands  spedflo- 
ally  described  and  also  a  building  being  erected  on  the  premises,  naming 
it,  the  Insurer  having  no  knowledge  that  the  building  was  not  wholly  npon 
the  land,  the  insunuice  covered  the  title  only  so  much  of  the  bnildlng 
as  stood  upon  the  land  described. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  |  324;  Dee: 
Dig.  «=»167.] 

2.  iNSUBAzroB    ^»151(1) — TiTU  Ill8UKANCE-<!0Nl!R&CT — ^iKCOBPORATXOir  OT 

SnavET  BT  Rbfebsncb. 

Where  a  title  insurance  policy  provided  that  the  title  Intended  to  be  in- 
sured was  that  of  the  land  on  which  a  building  stood,  as  shown  by  an 
annexed,  survey,  such  provision  made  the  survey  a  part  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Insurance  Cent  Dig.  SS  308-311 ;  Dec. 
Dig.  *=15ia).J 

3.  iKsuBANCE  «s»426%— TrrLB  IitsuBANCB — LiABXLxrr  or  Inbubbb. 

Where  a  policy  of  title  Insurance  excepted  any  "defects,  obJecMora, 
■  Ueus,  or  Incumbrances  created  by  the  act  or  with  the  privity  of  the  assur- 
ed," and  referred  to  the  building  as  "now  being  erected,"  it  dated  back  to 
the  time  of  the  purchase  of  the  property,  when  the  building  was  not  com- 
pleted, so  that  the  insurer  was  not  liable  for  loss  occasioned  assured  by 
Its  being  forced  to  cut  off  a  foot  of  the  building,  built  so  much  over  the 
line  of  the  land  Into  a  street,  begun  by  Its  vendor  and  substantially  com- 
pleted by  itself  when  the  policy  was  Issued. 

[Ed.  Note. — For  other  cases,  see  Insurance  Oeat.  Dig.  {  1131;  Dee. 
Dig.  «=»426%J 
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Sup.  Ct)      BBOADWAT  BEALTT  CO.  V.  LAWTEBS'  T.  I.  A  T.  OO.  1089 

Appeal  from  Trial  Term,  New  York  County. 

Action  fay  the  Broadway  Realty  Company  against  the  Lawyers'  Ti- 
tle Insurance  &  Trust  Company  and  another.  From  a  judgment  for 
plaintiff,  and  an  order  denying  its  motion  to  set  aside  the  verdict  and 
for  new  trial  (see  91  Misc.  Rep.  137,  154  N.  Y.  Supp.  1024),  the  named 
defendant  ^peals.  Judgment  and  order  refusing  to  set  aside  die  ver- 
dict reversed,  and  complaint  dismissed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

P.  S.  Dean,  of  New  York  City,  for  appellant. 

Arthur  H.  Masten,  of  New  York  City,  for  respondent. 

SMITH,  J.  This  action  was  brought  to  recover  upon  a  policy  of 
title  insurance  issued  by  the  defendant.  On  July  25,  1896,  plaintiff 
purchased  of  one  Richmond  certain  premises  fronting  on  Bowling 
Green  between  Broadway  and  Greenwich  street,  giving  a  mortgage  to 
a  trust  company  to  secure  bonds  issued.  By  this  mortgage  plaintiff 
was  required  to  insure  the  title,  and  on  December  16,  1^6,  procured 
the  policy  in  suit  This  policy  seems  to  have  been  the  usual  title  in- 
surance policy,  wherein  the  defendant  agreed  upon  consideration  to 
keep  harmless  and  indemnify  the  plaintiff  and  hts  assignees — 

"agnlnst  all  loss  or  damage,  not  exceeding  $1,800,000,  which  said  assured  shall 
sustain  by  reason  of  defects  of  unmarketablllty  of  the  title  of  the  assured  to 
the  estate,  mortgage,  or  Interest  described  In  sdbedule  A  hereto  annexed,  or 
because  of  liens  or  incumbrances  chargiog  tbe  same  at  the  date  of  this  policy 
excepting  Judgments  against  the  assured  and  estates,  defects,  objections,  liens, 
or  Incumbrances  created  by  the  act  or  with  the  privity  of  the  assur- 
ed. " 

In  schedule  A  annexed  to  the  policy  is  a  description  of  the  property, 
the  title  of  which  was  intended  to  be  insured.  That  description  is 
specific,  and  does  not  cover  any  land  within  the  limits  of  Broadway- 
At  the  end  of  that  description  is  inserted  the  phrase: 

"And  also  the  building  now  b^ng  erected  on  said  premises^  known  as  tbe 

Bowling  Green  offices." 

In  the  next  paragraph  of  the  policy  it  is  stated : 

"The  land  the  title  to  which  is  hereby  intended  to  be  insured  being  that  on 
which  said  building  now  stands,  as  shown  on  the  survey  of  Francis  W.  Ford 
dated  February  27,  1887,  a  dniiUcate  of  wliich  sorrey  la  hereto  attached." 

The  facts  upon  whidi  the  defendant's  liability  is  here  claimed  are  that 
at  the  time  of  the  issuance  of  the  policy  the  building  upon  the  prem- 
ises described  was  so  erected  that  the  approach  thereto  extended  about 
one  foot  beyond  the  line  of  the  land  described  into  Broadway.  The 
plaintiff  was  compelled  to  take  off  so  much  of  the  approach  as  was  sit- 
uated upon  Broadway  at  a  cost  of  about  $16,000,  and  has  recovered 
therefor  against  the  defendant  as  for  a  defect  existing  at  the  time  that 
the  policy  was  issued  and  against  which  the  defendant  has  insured. 

Tiiere  are  three  objectiMis  to  this  judgment: 

[1]  (1)  The  insurance  is  of  title  to  lands  specifically  described,  which 
onifessedly  do  not  include  any  land  tn  Broadway,  and  the  insurance 
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of  the  title  to  the  building  erected  thereon  must  be  construed  as  the 
insurance  of  the  title  of  so  much  of  the  building-  as  stands  upon  the 
land  thus  specifically  described.  This  would  seem  to  be  a  matter  of 
first  impression,  as  there  is  no  evidence  of  any  knowledge  on  behalf 
of  the  defendant  that  the  building  was  not  wholly  upon  the  land  de- 
scribed ;  and  as  the  title  to  the  building  whidi  is  insured  must  of  neces- 
sity rest  upon  the  title  to  the  land  upon  which  it  stands,  it  is  fair  to 
presume  that  the  insurance  of  the  title  to  the  building  was  upon  the 
assumption  and  to  the  extent  only  that  that  building  rested  wholly  upon 
land  specifically  described.  Further,  this  interpretation  would  seem 
to  be  supported  by  the  case  of  Griffiths  v,  Morrison,  106  N.  Y.  165, 


[2j  (2)  The  provision  that  the  land,  the  title  to  which  is  herel^  in- 
tended to  be  insured,  being  tiiat  on  whidi  said  building  now  stands  as 
shown  by  ttit  survey  annexed,  makes  the  survey  a  part  of  the  con- 
tract, and  upon  that  survey  the  building  api>ears  to  be  wholly  within 
the  metes  and  bounds  of  the  land  described,  and  in  no  way  to  encroach 
upon  Broadway. 

f3]  (3)  In  tiie  policy  specific  exception  is  made  of  any  "defects, 
objections,  liens,  or  incumbrances  created  by  the  act  or  with  the  privity 
of  Hie  assured." 

It  appears  that  this  building  was  erected  by  the  assured,  and  so 
much  of  the  approach  of  the  building  as  extended  into  Broadway  was 
put  there  by  the  assured,  or  at  least  by  persons  in  privity  with  the 
assured.  Mr.  Peabody,  the  secretary  and  treasurer  of  the  assured, 
testified  that  it  was  his  custom  to  visit  the  building  twice  a  week  dur- 
ing its  entire  construction,  that  it  was  being  constructed  in  1896,  and 
that  the  construction  was  substantially  completed  upon  December  15, 
1896,  the  date  of  the  issuance  of  the  policy.  Hie  exception  in  the 
policy  is  not  limited  to  defects  caused  1^  the  insured  after  the  issuance 
of  the  policy,  but  would  seem  to  cover  all  defects  caused  by  tiie  as- 
sured either  before  or  after  its  issuance. 

The  validity  or  effect  of  title  insurance  issued  after  the  purchase  of 
property  is  not  free  from  doubt.  Empire  Development  Co.  v.  Title 
Guaranty  &  Trust  Co.,  decided  in  this  court  and  reported  in  157  N. 
Y.  Supp.  68;  Trenton  Potteries  Co.  v.  Title  Guarantee  &  Trust  Co., 
176  N.  Y.  65,  68  N.  E.  132.  In  the  view  which  I  have  taken  of  the 
proper  interpretation  of  this  contract,  the  determination  of  this  ques- 
tion becomes  unnecessary.  Upon  the  purchase  of  the  property  it  was 
agreed  that  $1,800,000  should  be  paid  by  bonds  secured  by  a  mort- 
gage thereupon.  The  purchaser  was  required  to  obtain  title  insur- 
ance. Under  the  reasoning  in  the  Trenton  Potteries  Co.-  Case,  supra, 
this  insurance  policy  might  well  be  dated  back  to  the  time  of  the  pur- 
chase of  the  property.  At  that  time,  this  building  was  hot  erected, 
and  it  was  only  substantially  erected  upon  December  15tli,  when  tiie 
policy  was  in  tact  issued.  The  policy  refers  to  the  building  as  "now 
being  erected."  While  it  appears  that  these  encroachments  upon 
Broadway  existed  upon  December  15th,  when  Ae  policy  was  in  fact 
issued,  it  does  not  appear  that  they  existed  when  the  property  was 
purchased,  and  in  fact  the  inference  is  to  the  contrary,  and  if  this 
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policy  is  dated  back  to  tiie  time  when  the  prc^rty  was  purchased,  it 
clearly  would  not  cover  this  encroachment  thereafter  built. 

It  would  seem  to  follow  tiiat  the  judgment  and  order  refusing  to 
set  aside  the  verdict  should  be  reversed,  with  costs,  and  the  ccunplaint 
dismissed,  with  costs.   Settle  order  on  notice.   All  concur. 


HALL  T.  DILWORTH. 

(Supreme  Court,  Appellate  Term,  First  Department.  March  17,  IftlO.) 

.  1.  Appeal  and  Ebbob  «=>930(1}— Review— Bvidshcb. 

One  for  whom  verdict  was  rendered  must,  on  ai^al,  be  given  the  bme- 
flt  of  the  most  favorable  Inferences  that  can  reasonably  be  drawn  from 

the  evidence. 

[Ed.  Note.~For  otber  cases,  see  Appeal  and  Brror,  Cent.  Dig.  H  3756^ 

3756,  3758 ;  Dec.  Dig.  «=>980(1).3 

2.  MUNICIPAl.  COBPOBATIOHB  ^»70(J(7)— UfiB  OF  SlBBET— COI.I-I81on  OF  ACTO 
WITH  PXDESTBIAH — CONTKIBUTOBT  NeGLIOBNCE— QUESnOR  FOB  JUBT. 

Where  one,  on  alighting  from  a  street  car  projecting  Into  the  street, 
which  It  had  crossed,  walked  In  the  rear  of  the  car  and  was  struck  by  an 
auto,  approaching  rapidly  and  without  warning  on  the  wrong  side  of  the 
street,  he  was  not  negUgmt  as  matter  of  law,  but  It  Is  a  question  for 
the  jnrji  any  du^  to  lotdc  depending  on  wbeQier  he  could  reasonably 
have  apprehended  the  danger. 

[Ed.  Note. — For  other  cases,  see  Manldpal  Corporations,  Cent  IMg. 
f  1018;  Dec;  Dig.  «s»706(7).] 

Acti<Ki  by  George  Hall,  an  infant,  by  William  F.  Hall,  his  guardian 
ad  litemi  against  I>wigfat  P.  Dilworth.  Judgment  for  plaintiff  was 
affinned  on  appeal,  and  defendant  mdves  for  reargument  Motion 
denied. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

Myers,  Kutner  &  Schuhmann,  of  New  York  City  (William  H. 
Wurts,  of  New  York  Qty,  of  counsel),  for  appellant. 

Frank  Case  Hayden,  of  New  York  City  (Edward  W.  Norris  and 
.0.  Homer  Ramsdell,  both  of  New  York  City,  of  counsel),  for  re- 
spondent 

LEHMAN,  J.  The  defendant  seeks  a  reargument  of  the  appeal,  on 
the  ground  that  the  record  shows  that  the  plaintiff  failed  as  a  matter 
of  law  to  show  any  absence  of  contributory  negligence. 

[1]  The  plaintiff,  a  boy  of  15,  testified  that  on  the  evening  of  die 
accident  he  rode  home  on  a  trolley  car  which  stopped  at  St.  Nicholas 
avenue  and  145th  street.  The  rear  of  the  car  extended  about  10 
feet  beyond  the  westerly  curb.  The  plaintiff  alighted  from  the  rear 
platform,  walked  to  the  rear  of  the  car,  and  then  turned  south.  He 
was  struck  almost  immediately  by  a  rapidly  moving  car.  He  testified 
that  at  that  time  he  was  one-half  foot  away  from  &e  rear  of  the  car, 
and  his  ccxnpfmion  testified  that  the  ^aintiff  was  at  that  time  two 
feet  from  the  rear  of  the  car.   Hie  plaintiff  did  not  look  before  he 
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turnied  south  at  the  rear  of  the  car.  There  is  other  credible  testimony 
mwe  favorable  to  tlie  defendant,  but  upon  this  appeal  we  are  bound 
to  give  the  plaintiff  the  benefit  of  the  most  fav(n^e  inferences  that 
can  reasonably  be  drawn  from  the  evidence. 

[2]  The  case  in  this  aspect  presents  a  question  of  law,  viz.,  whether 
as  a  matter  of  law  it  was  negligent  for  tihe  plaintiff  to  turn  to  the  south 
in  the  rear  of  the  car,  without  lookit^  to  see  whether  an  automobile  was 
approaching  from  that  direction.  If  the  plaintiff's  story  is  true,  the 
automobile  was  approaching  from  the  south  on  the  wrong"  side  of  the 
street,  it  was  proceeding  at  a  rapid  rate  past  a  car  which  Had  stopped 
to  let  passengers  alight,  and  it  was  giving  no  warning  of  its  approach. 
No  automobile  cauld  have  been  at  the  place  where  the  plaintiff  was 
struck,  unless  it  was  proceeding  with  tiie  grossest  negligence.  It  is 
true  that,  even  though  the  automobile  which  strudc  the  plaintiff  was 
being  operated  in  a  grossly  negligent  manner,  such  negligence  would 
not  absolve  the  plaintiff  from  the  necessi^  of  showing  tiiat  he  himself 
was  free  from  any  negligence;  but  the  question  presented  by  this 
case  is  whether  the  plaintiff  was,  as  a  matter  of  law,  required  to 
exercise  any  vigilance  to  avoid  a  danger  which  could  exist  only  if  some 
other  person  was  guilty  of  gross  negligence. 

The  cases  cited  1^  the  defendant  establish  only  the  rule  that  a  pedes- 
trian who  proceeds  across  a  street  without  exercising  in  any  way  his 
faculty  of  sight  is  negligent  as  a  matter  of  law.  They  proceed  up<m 
the  theory  that  a  pedestrian  must  reasonably  foresee  that  vehicles  may 
be  using  the  roadway,  and  must  exercise  a  degree  of  vigilance  com- 
mensurate with  the  danger  reasonably  to  be  apprehended.  In  this  case 
the  plaintiff  had  undoubtedly  a  right  to  alight  from  the  rear  platform 
of  the  car,  although  at  that  time  he  could  not  see  any  vehicles  ap- 
proaching f  r<»n  the  south ;  he  had  unquestionably  a  right  to  go  behind 
the  car,  instead  of  walking  to  the  west, side  of  St.  Nicholas  avenue, 
if  in  so  doing  he  exercised  reasonable  care.  Tht  law  does  not  re- 
quire that  in  proceeding  to  the  south  he  must  use  his  eyes  all  the  time ; 
it  required  him  to  use  his  eyes  only  where  a  man  would,  in  the  exer- 
cise of  reasonable  care,  use  his  eyes.  Whether  or  not  it  was  the  duty 
of  the  plaintiff  to  look  to  the  south  before  turning  back  of  the  car 
depends  upon  the  question  of  whether  any  man  would  reasonably 
apprehend  danger  from  that  comer.  It  was  a  fair  question  for  the 
jury  to  decide  whether  the  plaintiff  could  reasonably  have  apprdiended 
that  any  driver,  would  drive  his  car  on  the  wrong  side  of  tiie  avenue 
within  two  feet  of  the  rear  of  a  car  which  had  stopped  without  giving 
some  warning  of  its  approach. 

Motion  for  a  reargument,  or  leave  to  appeal  to  the  Appellate  Divi- 
sion, is  therefore  denied.  All  concur. 
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(Sniffeme  Ootirt,  Appellate  Term,  First  Department.  Mardi  22,  19160 

1.  liiTEBT  Stable  and  Gabaok  Kxbpkbb  4»8^)— Lisn — Gbbation  bt  Con- 

TBACT~-CONBIDESATI0Nf 

Where  the  lien  claimant  secured  the  contract  for  repalrlnff  an  automo- 
bile, at  the  same  time  signing  a  stipulation  agreeing  to  wait  for  payment 
until  the  owner's  claim  against  the  insurance  company  was  settled,  the 
stipulation  was  a  part  of  the  consideration  and  of  the  ontract,  Undlng 
on  the  claimant,  so  that  no  Uen  was  created. 

[Ed.  Note. — For  other  cases,  see  Llrery  Stable  and  Garage  B^eepers, 
Cent.  Dig.  S  9 ;  Dec.  Dig.  €=»8(3).] 

2,  Set-Off  and  CouNTEBCLAm  €=j36 — Pebmatubb  SniT. 

In  such  case,  where  the  owner  replevied  the  automobile,  the  claimant's 
counterclaim  for  repairs  was  prematurely  brought,  in  the  absence  of  a 
showing  that  the  money  had  been  collected  from  the  Insurance  company. 

[Ed.  Note.— Foi<  other  cases,  see  Setpofl  and  Counterclaim,  Cent  Dig. 
H  6&-60:  Dec.  Dig.  «=>36.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Julius  Pezenik  against  Moritz  Greenberg,  doing  business 
as  the  Regal  Auto  Painting  Company.  Judgment  for  defendant  on  his 
counterclaim,  and  plaintiff  appeals.  Reversed  and  rendered,  and  coun- 
terclaim dismissed  without  prejudice. 


Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 


Mortimer  H.  Israel,  of  Brooklyn,  for  appellant. 
Rosansky  &  Goldberg,  of  New  York  City  (J.  H.  Rosansky,  of  New 
York  City,  of  counsel),  for  respondent 

WEEKS,  J.  Hiis  is  an  action  in  replevin  brought  to  recover  pos- 
session of  an  automobile  belonging  to  plaintiff,  on  which  defendant 
had  made  repairs  for  which  he  claimed  a  lien.  The  pleadings  were 
oral,  and  defendant's  answer  was  a  general  denial  and  counterclaim 
for  $154.50.  The  right  to  plead  such  counterclaim  in  an  action  for 
replevin  is  recognized  in  Scognamillo  v.  Passarelli,  210  N.  Y.  550,  105 
N.  E.  199,  reversing  157  App.  Div.  428,  on  the  dissenting  opinion  of 
Scott,  J.,  below  at  page  433,  142  N.  Y.  Supp.  382. 

The  facts  in  the  present  case  are  as  follows : 

The  plaintiff  was  the  owner  of  an  automobile,  which  had  been  dam- 
aged by  coUisicm,  and  which  was  covered  by  insur^ce  against  such 
damage.   On  June  11,  1915,  a  representative  of  defendant  called  on 

plaintiff,  and  stated  that  the  insurance  company  had  sent  him  to  give 
an  estimate  upon  the  work  to  be  done  to  repair  the  damage. 

"He  said:  'I  have  been  to  the  Insurance  company.  They  gave  me  your  ad- 
dress and  sent  me  to  you.  If  you  agree  to  pay  $154,  I  will  get  their  consent 
from  the  company.  The  adjaster  is  a  friend  of  mine.  I  will  have  to  hand  him 
125.  I  will  &x  your  car  In  A  1  condition.*  I  asked  bow  long  It  would  take  to 
flnisb  the  car  op.  He  aaid:  'Eight  days.'  I  said:  *lf  the  car  Is  fixed,  and 
the  company  don't  give  me  any  money,  I  will  have  trouble.'  •  •  •  He 
said:  'If  you  can't  get  from  the  company  at  once  the  money,  I  will  wait  for 
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the  money.  I  am  satisfied  to  wait  until  you  get  the  money/  I  aald:  "What 
win  you  do  If  they  don't  pay?'  He  said:  *  •  •  'I  am  satisfied  to  pay  the 
lawyer's  fee  for  you  to  sue  the  compauy,  and  we  wiU  give  yon  the  car.* " 

Defendant's  representative  then  gave  plaintiff  the  following  letter 
on  the  letter  head  of  defendant: 


"Mr.  J.  Pezenlk:  I  agree  to  wait  for  the  sum  of  one  hundred  and  ^sbty 
dollars  for  work  to  be  done  on  Ford  car,  when  Mr.  Pez^k  gets  same  amount 
from  Go.   Mr.  Pezenik  will  claim  money  through  ua  from  the  Go.   If  neces* 


After  the  repairs  were  ccwnpleted  the  defendant  refused  to  deliver 
the  automobile  unless  his  bill  was  {raid,  and  the  plaintiff  commenced 
this  action  for  replevin  on  June  26,  19X5,  and  when  the  marshal  visited 
the  defendant's  place  of  business  to  execute  the  writ  the  defendant 

refused  to  deliver  the  car,  and  it  became  necessary  to  summon  police 
assistance  before  the  marshal  could  take  the  automobile  into  his  pos- 
session. 

It  was  claimed  by  the  plaintiff  that  the  defendant's  workmen  took 
the  radiator  off  in  order  to  prevent  them  from  taking  out  the  automo- 
bile, and  that  when  taken  out  it  was  found  to  be  defective  in  many 
respects.  It  was  claimed  by  the  defendant  that  delivery  to  the  marsh^ 
was  obtained  by  means  of  false  representations  made  by  plaintiff  that 
he  was  prepared  to  pay  the  amount  of  defendant's  claim,  and  this 
seems  from  the  opinion  in  the  court  below  to  have  been  a  controlling 
element  in  the  determination  of  the  case,  in  connection  with  the  ruling 
as  to  the  effect  of  the  letter  of  June  11^,  to  whidi  we  shall  hereafter 
refer. 

In  the  view  which  we  take  of  this  case  it  is  not  necessary  to  consider 
either  of  these  claims.  Althoi^^h  both  defendant  and  his  representa- 
tive, Cogut,  were  examined  upon  the  trial,  there  was  no  denial  of  his 
authority  to  take  the  order  and  sign  the  letter  of  June  11,  1915,  and 
he  made  no  denial  or  contradiction  of  the  testimony  of  plaintiff  as  to 
the  conversation  prior  to  the  delivery  of  the  car  to  defendant  for  the 
purpose  of  making  the  repairs.  The  court  dismissed  the  complaint, 
and  vacated  and  set  aside  the  writ,  and  awarded  judgment  to  the 
defendant  cm  his  counterclaim  for  $154.50. 

When  the  letter  of  June  11th  was  received  in  evidence  the  court 
said: 

"I  will  rule' on  this  paper  now  that  In  the  opinion  of  the  court  the  paper 
which  Is  now  offered  in  evidence  haa  no  valid  force  or  ect,  and  If  I  find  that 
this  woilE  was  done  I  will  hold  that  the  U«x  they  had,  the  artlaan's  Uen,  was 

not  waived  by  this  paper." 

Later  die  court  said : 

"I  shall  hold  it  to  be  the  law  In  tills  case,  as  I  consider  the  agreement,  that 
that  agreement  is  absolutely  valueless,  because  It  Is  without  consideration." 

[1,2]  In  both  of  Aese  rulings,  to  which  plaintiff  duly  excepted,  the 
court  was  manifestly  in  error.  The  agreement  to  wait  for  payment 
tmtil  the  insurance  money  was  collected  was  a  material  part  of  the 
contract  under  which  the  defendant  obtained  pc»session  of  the  auto- 


"New  York,  June  11, 1915. 


sBiy,  we  shall  pay  lawyer's  fee. 


B^l  Auto  P.  Co.,  per  H.  Oogut 

"H.  Cogut" 
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mobile,  and  therefore  no  r^t  of  Hen  existed,  and  no  Hen  was  created. 
As  stated  in  Trust  v.  Pirsson,  1  Hilt.  292,  297 : 

"If,  In  any  ease  where  the  right  to  a  Hen  would  be  recognized  or  Implied,  the 
parties  make  a  qpedal  agreement  for  a  particular  mode  of  payment,  or  for 
payment  at  a  partlcniar  time  or  period,  ttie  right  of  lien,  which  would  other- 
wise be  impUed,  doeg  not  exist  Chase  t.  Westmore,  5  M.  &  S.  180;  Cowell 
V.  Simpson,  18  Ves.  275;  Walker  v.  Birch.  6  T.  R.  258;  Ohandler  v.  Bdden, 
18  Johns.  157  [9  Am.  Dec.  193] ;  Woolen  Manufactory  t.  Huntley,  8  N.  H.  441 
[31  Am.  Dec.  196] ;  Gumming  v.  Harris,  3  Verm.  244.  If  the  agreement  Is 
antecedent  to  the  possession,  no  Hen  Is  created;  If  it  Is  made  afterwards.it 
is  a  waiver  of  the  lien.  •  •  ♦  The  distinction,  thati  there  can  be  no  lien 
where  the  day  or  time  for  payment  Is  regulated  and  fixed  by  the  parties.  Is 
as  old  as  the  Tear  Books,  and  it  la  manifest  that  the  law  could  not  be  other- 
wise. The  right  to  detain  all  the  property  to  which  the  lieu  attaches,  until 
the  charge  upon  it  is  paid,  la  incident  to  the  right  of  lien." 

Or  as  stated  by  Rapallo,  J.,  in  Wiles  Laundering  Co.  v.  Hahlo,  105 
N.  Y.  234,  240,  11  N.  E.  500,  502  (59  Am.  Rep.  496) : 

"All  these  cases  are  subject  to  the  condition  that  there  is  nothing  In  the 
contract  for  doing  the  work  Inconi^ait  wlth.the  right  of  lien,  and  ttiat  where 
a  particular  fnture  time  of  payment  is  fixed,  which  may  be  subsequent  to 
the  time  when  the  owner  la  entitled  to  a  return  of  the  article  upon  which  the 
work  Is  done,  there  can  be  no  lien,  and  that  where  the  parties  contract  for  a 
particular  time  or  mode  of  payment  the  worknum  would  have  no  rl£ht  to 
set  up  a  right  to  pc^session,  inconsistent  with  the  terms  of  his  contract,  and 
In  such  a  case  there  is  no  lieu." 

The  plaintiff,  tliereforej.was  entitled  to  judgment  for  possession  of 
his  automobile,  and,  as  there  was  no  proof  that  the  insurance  money 
had  been  collected,  or  that  the  plaintiff  had  neglected  or  refused  to 
take  the  necessary  steps  for  its  collection,  the  defendant's  coimterclaim 
should  have  been  dismissed  as  prematurely  brought,  but  without  preju- 
dice to  his  right  to  bring  an  action  therefor  at  the  proper  time,  in 
which  acticm  plaintiff  would  then  be  able  to  plead  any  defense  or  claim 
for  damages  that  he  m^ht  have.  . 

The  judgment  appealed  from  is  therefore  reversed,  with  $30  costs 
to  the  app«llant,  and  judgment  for  the  possession  of  the  automobile 
awarded  to  plaintiff,  with  costs  in  the  court  below,  and  defendant's 
counterclaim  dismissed  without  prejudice.  All  concur. 


BUPPEHi  T.  NEW  YORK  CENT.  B.  CO. 
(Supreme  Court,  Appellate  Dtvlston,  Second  Department.    March  17,  1916.) 

1.  COUUEBCB  iS=:>27 — "InTEBSTATE  COICMBBOE" — ^INJDBIES  TO  SeBVANT— FeDEB- 

AT,  Emplotebs'  Liabilitt  Act. 

A  swltdiman  employed  in  the  yards  of  an  interstate  carrier,  who  at  the 
time  of  his  death  was  making  up  a  train  belonging  to  another  company 
and  to  be  run  over  the  other  company's  track  in  Interstate  commerce,  was 
emi^oyed  by  the  former  company  In  Interstate  commerce,  within  the 
federal  Bmployera'  Ldablllty  Act  (Act  April  22,  1908,  c.  149,  35  Stat.  65 
[U.  S.  Comp.  St  1913.  If  8657-W5]). 

[Bd.  Note.— EV>r  otha:  cases,  see  Oonmieroe^  Cent.  Dig.  }  25;  Dec.  Dig. 
«s>27. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Interstate  Commerce.] 
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2.  NaouacHOK  •3>101 — BxcMsevm  Dauaoes — Switchicait — Ooupabatitb 
Nbglioenob. 

A  verdict  In  an  action  nnder  the  federal  Employers^  Liability  Act  for 
fl2,000  for  the  death  of  a  switchman,  where  the  switchman  was  himself 
ne^gent,  but  the  circumstances  might  fairly  lead  to  diverse  conclusions 
as  to  the  proiwrtlonate  degree  of  negligence  of  the  switchman  and  the 
yard  conductor,  will  not  be  set  aside. 

[Ed.  Note.— For  other  cases,  see  Negllgenoe,  Cent  Dig.  H  8(K  1^  1^ 
167;  Dec.  Dig.  4s»101.] 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Anna  Ruppell,  as  administratrix  of  the  estate  of  Joseph 
Ruppell,  Jr.,  deceased,  against  the  Nevi^  York  Central  Railroad  Com- 
pany. Judgment  for  the  plaintiff,  and  defendant  appeals.  Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS.  STAPLETON. 
RICH,  and  PUTNAM.  JJ. 

John  F.  Brennan,  of  Yonkers,  for  appellant, 
Martin  T.  Manton,  of  Brooklyn,  for  respondent. 

PUTNAM,  J.  The  question  of  the  neglect  of  Keefe,  the  yardmas- 
ter,  in  permitting  two  switching  trains  to  be  simultaneously  backed 
into  the  yard  upon  converging  tracks,  at  night,  was  fairly  left  to  the 
jury.  They  were  told  that  deceased  at  tiie  front  of  the  shunted  car 
was  guilty  of  contributory  negligence,  so  that  the  sole  remaining  issue 
was  whedier  the  greater  weight  of  the  evidence  established  negligence 
in  Keefe's  conduct  This  was  as  favorable  to  defendant  as  it  could 
ask. 

[  1  ]  But  the  cars  being  made  up  into  a  train  were  not  owned  by  de- 
fendant, or  to  be  run  over  its  lines.  They  were  passenger  coaches  to 
be  nm  by  the  New  York,  New  Haven  &  Hartford  Railroad  Company 
over  its  tracks  to  Springfield.  Mass.  It  is  therefore  tu^ed  that,  al- 
though deceased  (a  brakeman  on  one  of  these  cars)  may  have  been 
employed  in  interstate  ccHnmerce.  he  was  not  so  employed  by  the  de- 
fendant. Where,  however,  two  railroads  use  a  common  switching 
yard,  in  which  the  employes  of  one  carrier  form  a  switching  crew 
which  is  actually  making  up  cars  into  a  train,  all  of  which  is  to  go 
beyond  state  lines,  those  engaged  in  such  switching  are  under  the  pro- 
tection of  the  federal  act.  even  if  they  are  not  moving  the  cars  of  tiieir 
immediate  employer.  In  such  case  this  use  of  its  switching  crews 
makes  the  employer  engaged  in  interstate  commerce.  North  Carolina 
Railroad  Co.  v.  Zachary,  232  U.  S.  248,  34  Sup.  Ct  305,  58  L,  Ed. 
591,  Ann.  Cas.  1914C.  J59. 

f2l  We  would  not  be  warranted  in  setting  aside  the  verdict  for 
$12,000.  The  circumstances  might  fairly  lead  to  diverse  conclusions 
as  to  the  proportionate  degrees  of  neglect,  as  between  the  omissiwis 
by  the  deceased  and  the  faults  by  the  yard  conductor. 

The  judgment  and  order  are  therefore  affirmed,  with  costs.  All 
concur. 
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8WAN  T.  SWAN. 


(Sopreme  Court,  A];^>enate  I>ivicd(ui,  Second  Department   ICarcli  17,  1B16.) 

1.  DiTOBOE  «SS>129(1) — BtIDBNCB — SUBTIOIENCT. 

In  an  action  by  a  husband  for  divorce,  evidence  held  Insufficient  to 
sustain  the  findings  of  the  referee  that  the  wife  was  guilty  of  adultery. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  {$  499-501,  508; 
Dec  Dig.  «=9l29(l).] 

2.  Divorce  «=>160(1) — Refebencb — Inspection  sr  Refekee — Efteot. 

The  oirfnion  of  the  referee  In  divorce  proceedings,  after  Inspection  of 
the  premises,  as  to  the  possibility  of  a  witness  seeing  what  ^e  testified  to 
U  the  parties  were  in  a  position  different  fnnn  tbat  stated  by  her,  cannot 
be  ^ven  probattve  force,  since,  at  least  in  the  absence  of  a  recwd  of  wbat 
he  saw,  he  must  be  deemed  to  b&ve  inspected  the  premises  merely  for  a 
better  understandiUK  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  H  490-COl,  D06; 
Dec.  Dig.  «=»160(1).] 

Appeal  from  Special  Term,  Kings  County. 

Action  for  divorce  by  Halstead  Swan  against  Florence  Berry  Swan. 
From  an  interlocutory  judgment,  confirming  the  report  of  the  referee, 
defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON. 
MILLS,  and  PUTNAM,  JJ. 

Herbert  C.  Smyth,  of  New  York  City  (Roderic  Wellman,  of  New 
York  City,  on  the  brief),  for  appellant. 

I.  R.  Oeland,  of  New  York  Ci^,  for  respondent. 
Charles  Stuart  Guthrie,  of  New  York  City,  for  intervener. 

THOMAS,  J.  [1]  Although  the  evidence  has  been  examined  in- 
dustriously and  extended  discussion  considered,  it  is  deemed  sufficient, 
in  view  of  a  probable  retrial,  to  state  the  general  grounds  of  the  de- 
cision. The  finding  of  the  oflfense  under  conditions  favoring  onlook- 
ing  and  with  indifference  to  exposure  depends  essentially  upon  the 
testimony  of  Margaret  Sullivan  to  the  effect  that  near  midnight  she, 
standii^f  without  tiie  door  leading  into  the  living  room,  in  anq>le  l^ht 
saw  tibe  parties  in  adulterous  intercourse  on  a  couch  located  along  the 
southerly  side  of  the  common  sitting  room.  The  evidence  preponderat- 
ingly  shows  that  the  couch  was  not  in  that  position,  but  was  on  the 
easterly  side  of  the  room,  in  a  place  where  the  witness,  standing  where 
she  said  that  she  did,  could  not  have  seen  what  she  said  she  did.  She 
does  not  pretend  to  have  seen  the  act  where  the  evidence  shows  that 
the  couch  was,  and  it  is  quite  impossible  to  furnish  her  credit  by  as- 
stuning  that  she  could  have  seen  the  act  where,  by  her  story,  it  did 
not  take  place,  especially  as  even  there  she  could  not  have  seen  it. 

[2]  The  court  may  not  lend  probative  force  to  the  suggestion  of 
the  learned  referee  as  to  the  possibility  of  Sullivan  seeing  the  act  on 
the  east  side  of  the  room,  because,  at  least  in  the  absence  of  a  record 
of  what  he  saw  and  where  he  stood  to  look,  he  must  be  deemed  to 
have  examined  the  premises  merely  for  a  better  understanding  of  the 
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evidence,  and  not  to  give  it  verity.  Claflin  v,  Meyer,  75  N.  Y.  260, 
267,  31  Am.  Rep.  467.  Moreover,  even  if  it  were  possible  to  see  the 
sofa  on  the  easterly  side,  Sullivan  says  that  she  did  not  see  it  there, 
so  that  what  she  might  have  seen  becomes  irrelevant.  The  record  dis- 
closes that  the  witness  Sandberg  left  or  was  discharged  from  the  serv- 
ice of  defendant's  sister  by  reason  of  her  own  disobedience,  and  there 
is  evidence  that  Sullivan,  discharged,  or  going  of  her  own  will,  as  the 
inference  may  be  drawn,  had  excited  some  displeasure.  Although 
such  persons  received,  and  may  in  the  main  have  merited,  the  conven- 
tional recommendation,  the  weakened  good  will  with  which  they  parted 
from  the  family  and  their  later  complaisant  subjection  to  the  oversight 
of  the  plaintiff,  and  their  companionship  with  his  attentive  chauffeur, 
may  well  have  begot  or  stimulated  an  indispraition  towards  the  de- 
fendant. In  that  view,  their  statements  evoke  something  of  the  dis- 
trust that  may  inhere  in  the  testimony  of  discharged  servants.  The 
record  discloses  their  tendency  in  some  instances  to  give  a  sinister 
aspect  to  acts  innocent,  or  at  most  conventionally  improper.  Sullivan's 
mistalce  as  to  the  location  of  tiie  sofa  gives  instability  to  her  testimony, 
and  her  relation  to  the  parties  tended  to  quaHfy  her  for  the  recital 
that  has  proved  unreliable. 

The  interlocutory  judgment  should  be  reversed,  and  a  new  trial 
granted;  coste  to  appellant  to  abide  the  event  Ail  concur. 


aaa  mac  Bep.  324) 

HALPERN  7.  liANGROCK  BROS.  CO. 
(Sapreme  Court,  Spedal  Tftrm,  Mew  Tork  Conntr.  Jaiinfti7,  19160 

Costs  «=3277(1) — Nonpayment— Stat  of  Sdbsbquent  Suit. 

Where  a  Judgment  for  an  Impecunious  plaintiff  Is  reversed  solely  on 
the  ground  that  the  County  Court  was  without  jurisdiction,  because  the 
complaint  demanded  ?2,000  "with  interest,"  a  motion  to  stay,  for  non- 
payment of  costs,  proceedings  In  an  action  brought  thereafter  In  the  Su- 
preme Court  on  the  same  cause  will  be  denied ;  it  appearing  that,  thon^ 
impecunloslty  alone  Is  not  sulhcdent  to  excuse  a  plaintiff  for  nonpayment 
of  costs,  the  case  falLs  within  the  exception  to  the  rule  that  noopt^ment 
of  coats  In  an  action  entitles  the  defendant  In  whose  favor  they  are  award- 
ed to  stay  all  proceedings  in  a  subsequent  action  brought  by  the  same 
plaintiff  on  the  same  cause  of  action,  except  where  there  are  spedai  facta 
and  circumstances  presented  which  show  that  It  would  be  unjust  and 
inequitable  to  apply  the  rale. 

[Ed.  Note.—For  other  cases,  see  Costa,  Gent  Dig.  H  1048,  1068;  Dec. 
Dig.  4P=»277a).] 

Action  by  Emanuel  Halpern  against  the  Langrock  Bros.  Company. 

On  motion  for  a  stay.  Denied. 

See,  also,  169  App.  Div.  464,  155  N.  Y.  Supp.  167. 

Louis  Pleshet,  of  New  York  City,  for  plaintiff. 

M.  Carl  Levine,  of  New  York  City,  for  defendant. 

FORD,  J.  Plaintiff  sued  m  the  County  Court  and  had  judgment, 
after  trial,  which  was  reversed  by  the  Appellate  Division  on  the  sole 
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ground  that  the  lower  court  was  without  jurisdiction,  because  the  com- 
plaint demanded  more  than  $2,000 ;  i.  e.,  $2,000,  with  interest.  The 
general  rule  of  law  governing  applications  for  a  stay  on  account  of 
nonpayment  of  costs  of  a  former  trial  is  stated  in  Schwartz  v.  Minsker 
Realty  Co.,  166  App.  Div.  681,  152  N.  Y.  Supp.  70: 

"It  has  frequently  been  b^d  that  the  nonpaymoit  of  costs  In  an  action  esi- 
titles  the  defendant  in  whose  favor  they  are  awarded  to  stay  all  proceedings 
In  a  snbseguent  action  bron^t  by  the  same  plaintiff  iQK>n  the  same  cause  of 
action.  Behrens  v.  Stnrges,  138  App.  IMv.  537,  128  N.  T.  Supp.  224 ;  Hranp- 
sted  V.  White  Sewing  Machine  Co.,  134  App.  Dlv.  67B,  119  N.  T.  Supp.  620; 
Singer  v.  GarUck,  123  App.  Dlv.  2S2,  107  N.  Y.  Supp.  972;  Ingrosso  v.  Balti- 
more &  Ohio  R.  R.  Co.,  105  App.  Div.  494,  94  N.  Y.  Supp.  ITT.  The  rale  Is  to  be 
applied  In  all  cases  unless  there  be  spedal  facts  and  circumstances  presented 
which  show  that  It  would  be  unjust  and  Inequitable  to  apply  It  Here  no  such 
facts  or  circumstances  are  presented.  The  pecuniary  Inability  of  a  party  to 
pay  the  costs  is  not  sufficient  to  bring  the  case  within  the  exception.  Wllner 
V.  Independent  Order  Ahawas  Israel,  122  App.  Div.  615,  107  N.  Y.  Supp.  497 ; 
Muratore  v.  Plrfel,  109  Apik.  Div.  146,  96  N.  Y.  Suppi  865.  This  was  the  only 
fact  stated  or  reason  given  why  the  stay  should  not  be  granted  nntll  the  costs 
referred  to  had  been  paid." 

In  the  present  case  the  plaintiff  had  judgment  on  the  previous  trial, 
and,  now  that  the  action  has  been  brought  in  a  court  of  competent  ju- 
risdiction, the  presumption  obtains  that  he  will  again  succeed.  More- 
over, plaintiff  is  impecunious.  It  seems  to  me  that  the  case  falls  with- 
in the  exception  to  the  general  rule  since  the  "special  facts  and  cir- 
cumstances presented  *  *  *  show  that  it  would  be  unjust  and 
inequitable  to  apply  it."  The  rule  applicable  here  seems  to  be  that  laid 
down  in  Drake  v.  New  York  Iron  Mine,  71  Hun,  211,  24  N.  Y.  Supp. 
518: 

"The  plaintiff  appeals  from  an  order  staying  proceedings  until  the  costs  of 
a  previous  action  are  paid.  Such  orders  are  properly  made  where  a  plaintiff 
vexatloualy  pursues  a  defendant  with  unnecessary  litigation  (Ei  parte  Stone, 
3  Cow.  380) ;  but  there  Is  no  Inflexible  rule  compelling  courts  to  make  such 
order  whef  e  the  plaintiff  is  not  In  teult  and  the  result  would  be  not  to  prevent, 
bnt  to  pnnuote,  Injustice;.  In  tibe  present  case  the  complaint,  which  Is  verified, 
states  a  good  cause  of  action.  There  is  no  answer,  not  evea  an  affidavit  of 
merits,  nor  any  doubt  thrown  over  the  jnstioe  of  plaintifTs  claim.  So  far  aa 
can  be  learned  from  the  various  records  b^(»re  us,  the  plaintiff  has  for  many 
years  had  meritorious  grounds  of  complaint,  against  which  defendant  has 
successfully  defended  Itself  by  skillful  use  of  technicalities.  Whether  In 
such  case  a  stay  of  proceedings  should  be  granted,  even  should  defendant  bring 
its^f  within  the  letter  ot  the  rule,  may  well  be  doubted.** 

While  it  is  true  that  impecuniosity  alone  is  not  sujfficient  to  excuse  a 
plaintiff  in  a  case  of  this  kind,  yet  to  hold  that  it  should  not  be  con- 
sidered at  all  the  court  would  be  to  require  that  jurists  be  less  or 
more  than  human.   The  m(>ti(»i  is  denied. 

Motion  denied. 
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KBLLBT  T.  OSBOBN. 


(Supreme  CSonrt,  Appellate  DlTlsioo,  First  Department.  March  IT,  191&) 

1,  Lakdlobd  and  Tenant  ^=>68 — Rbi^ation — Attobnmkht. 

Where  defendant  h^d  under  an  unexpired  lease  subject  to  a  mortgage 
which  was  later  foreclosed,  and  paid  roit  to  the  recelTer,  and  after 
foreclosure  sale  paid  some  rent  to  the  mortgagee,  tb^  waa  an  attorn- 
ment and  acceptance  thereof,  making  defendant  liable  for  removing  from 
the  premises  before  expiration  of  the  term,  whi<9i  by  the  attmnmeDt 
became  that  of  the  <^  lease. 

[Ed.  Note. — For  other  cases,  see  Landlwd  and  Tenant,  Gait  Dig. 
168,  210^14;  Dea  Dig.  «s>68.] 

2.  Appeal  and  Ebkok  •s3854(2)— Aitiuianob— Oaoimna. 

A  Judgment  for  the  i»oper  party,  though  based  on  Oie  wrong  gronnda, 
will  be  afOrmed,  (m  appeal,  on  the  correct  grounds. 

[Ed.  Note^ — For  other  cases,  see  Appeal  and  Error,  Cent.  Dls.  fi  3106- 
8410;  Dec.  Dig.  «=:»854(2).] 

Appeal  from  Appellate  Term,  First  Department 

Action  fay  M.  Edward  Kelley  against  Samuel  A.  Osborn.  From  a 
judgment  of  the  Appellate  Term  (92  Misc.  Rep.  201. 155  N.  Y.  Supp. 
451),  reversing  a  judgment  of  the  Municipal  Court  for  plaintiff>  he 
appeals.  Judgment  of  Appellate  Term  reversed,  and  of  Municipal 
Court  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SCOTT,  and 
SMITH,  JJ. 

M.  E.  Kelley,  of  New  York  City,  for  appellant 

Lester  W.  Eisenberg,  of  New  York  City,  for  respondent 

SCOTT,  J.  The  facts  upon  which  this  judgment  rests  are  simple. 
Defendant  was  the  lessee  of  certain  property  in  the  city  of  Brooklyn 
under  a  lease  which  would  expire  by  its  terms  on  May  i,  1915.  This 
lease  was  subject  to  a  previously  executed  mortgage  by  the  owner 
of  the  proper^  to  the  present  plaintiff.  That  mort^iage  was  fore- 
closed, and  the  plaintiff  bought  in  the  properly.  The  defendant  had 
been  in  occupation  during  all  the  time  of  the  foreclosure  action,  iky- 
ing the  rent  to  a  receiver,  and  as  soon  as  plaintiff  took  possession  of 
the  property  or  acquired  title  thereto,  which  was  on  July  2,  1913,  he 
demanded  from  defendant  the  payment  of  the  rent.  Defendant  hes- 
itat«l  for  some  time,  under  advice  of  his  counsel  in  consequence  of 
a  supposed  claim  of  the  receiver,  but  that  was  afterwards  cleared 
up,  and  the  defendant  paid  rent  for  the  months  of  July,  August,  Sq>- 
tember,  October,  November,  and  December,  1915.  At  the  end  of 
January  he  moved  out,  and  has  refused  to  pay  the  rent  for  the  suc- 
ceeding months  between  that  time  and  May  1st,  when  the  lease  by  its 
terms  would  expire.  The  Municipal  Court  rendered  judgment  in 
favor  of  the  plaintiff.  This  judgment  the  Appellate  Term  reversed, 
and  frcMn  its  determination  this  appeal  is  taken. 

[1]  The  undisputed  facts  present  a  typical  case  of  an  attornment 
by  which  the  tenant  held  from  the  new  owner  upon  the  same  terms 
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as  he  previously  held  frwn  the  lessor.  The  act  o£  attornment,  evi- 
denced'by  the  payment  of  rent  to  the  new  owner  and  its  acceptance 
by  him,  amounts  to  an  acceptance  of  the  new  landlord  the  tenant, 
and  an  acceptance  of  the  tenancy  by  the  landlord. 

While  it  is  true  that  under  our  present  statutes  the  occasion  seldom " 
arises  for  the  application  of  the  doctrine  of  attornment  (Common- 
wealth Mortgage  Co.  v.  De  Waltoff,  135  App.  Div.  33,  119  N.  Y. 
Supp.  781;  section  223,  Real  Property  Law),  still  it  yet  survives  in 
certain  cases  (O'Donnell  v.  Mclntyre,  118  N.  Y.  156-162,  23  N.  E. 
455),  and  one  of  these  cases  is  that  which  is  presented  by  the  facts 
above  stated.  It  is  provided  by  section  224  of  the  Real  Property 
Law  (Consol.  Laws,  c.  50),  that  an  attornment  of  a  tenant  to  a  stranger 
is  absolutely  void,  except  in  three  specified  cases,  one  of  which  is 
where  the  attornment  is  "to  a  mor^agee,  after  the  mor^ge  has  be- 
come forfeited,"  and  an  attornment  by  the  tenant  to  the  purchaser 
at  a  foreclosure  sale  is  within  the  statute.  Simers  v.  Saltus,  3  Denio, 
214.  The  whole  subject  of  attornment  was  exhaustively  examined 
in  Austin  v.  Aheame,  61  N.  Y.  ^  in  which  precisely  the  case  here  pre- 
sented is  cited  as  a  ^rpical  case  of  an  attornment,  under  which  the 
tenant  assumes  the  same  relation  to  the  purchaser  at  the  foreclosure 
sale  th^t  he  previously  held  to  the  mortgagor. 

[2]  The  respondent  is  quite  in  error  in  claiming  that  we  may  not 
afhrm  the  judgment  upon  other  grounds  from  those  given  by  the  jus- 
tice who  rendered  it.  A  correct  decision  will  not  be  reversed  on  ap- 
peal merely  because  it  was  founded  upon  a  wrong  reason,  if  it  can  ' 
be  seen  that  the  ground  of  the  decision  has  not  misled  a  party  to 
his  injury.  Ward  v.  Hasbrouck,  169  N.  Y.  407,  62  N.  E.  434.  In  the 
present  case  there  are  no  disputed  questicms  of  fact,  and  it  would  be 
absurd  to  order  a  new  trial. 

The  determination  of  the  Appellate  Term  is  reversed,  and  the  judg- 
ment of  the  Municipal  Court  affirmed,  with  costs  in  this  court  and  at 
the  Appellate  Term  to  the  appellant  All  concur. 


TIEDEMANN  v.  TIEDEMANN. 
ISnpteme  Ooort,  Special  Term,  Kings  County.  March  10,  1916b) 

1,  Mabriaqe  «=359— Annulment— Whun  Granted. 

i:)omestlc  Relations  Law  (Consol.  Laws,  c.  14)  S  7,  subd.  S,  provides  that 
a  marriage  between  a  wife,  whose  husband  has  absented  himselJ!  for  five 
BUccesslTe  years  without  being  toown  to  the  wife  to  be  living  during 
such  time,  and  a  third  person,  is  not  void,  but  voidable  at  the  suit  of  anjr 
o£  the  tiiree  parties.  Beld  that,  to  prevent  annulment,  the  equitieit 
which  int^ene  most  be  nnusoal  and  extraordinaiy,  and  only  to  prevent 
fraud. 

[Ed.  Note. — For  other  cases,  see  Marriage,  Dec  Dig.  ^=»58.1 

2.  Mabbiaok  «s9«0(7)— AsNUUiBnT— ETZDiiroB-StrnnnuiCT. 

Although  parties  marrying  while  the  first  husband  of  a  wife  was  liv- 
ing acted  In  perfect  good  faith,  since  neither  the  wife  nor  the  second 
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husband  had  taeatd  ftom  her  first  bnsbaiid  for  over  seTon  jwn  and  did 
not  know  him  to  be  alive,  and  she  consulted  a  JSLwyet,  who  adTl«ed  her 
■  that  she  might  marry,  and  the  second  husband  knew  of  all  the  facts  of 
which  the  wife  knew,  that  was  Insnffident  to  prevent  annulment  of  the 
marriage  at  the  Instance  of  the  second  husband,  under  Domestic  Rela- 
tions Law,  S  7,  subd.  6. 

[Ed.  Note;.— For  aOiet  cases,  see  Marriage,  Ooit  Dig.  {  131 ;  Dea  Dig. 
«ss»60(7).] 

Action  by  William  C.  Tiedemann  against  Lillian  M.  Tiedemann  for 
annulment  of  marriage.   Ju(%ment  granted  as  prayed. 

Julian  V.  Carabba,  of  New  York  City,  for  plaintiff. 
Charles  A.  Oberwager,  of  New  York  City,  for  defendant. 

CRANE,  J.  The  law  of  annulment  of  a  marriage,  under  secti<Hi 
1743,  subd.  2,  of  the  Code  of  Civil  Procedure,  is  as  follows:  If  the 
wife  knows  at  the  time  of  her  second  marriage  that  her  first  husband 
is  living,  the  marriage  is  void,  not  voidable,  and  no  legal  proceedings 
are  necessary  to  set  it  aside.  The  fact  that  the  second  husband  also 
knew  that  the  first  husband  was  alive,  or  continued  to  live  with  the 
woman  after  discovering  the  truth,  will  not  estop  him  from  avoiding 
his  marriage.  In  such  a  case  there  can  be  no  equities  to  prevent  the 
second  husband  declaring  the  marriage  void.  On  the  other  hand,  if 
the  second  marriage  takes  place  tmder  circumstances  stated  in  subdivi- 
sion 5  of  section  7  of  the  Dcxnestic  Relations  Law ;  that  is,  after  the 
first  husband  has  absented  himself  for  five  successive  years  then  last 
past  without  being  known  to  the  wife  to  be  living  durir^  that  time, 
then  the  second  marriage  is  not  void,  but  voidable  at  the  suit  of  any 
of  the  three  parties,  the  first  or  second  husband  or  the  wife.  It  re- 
mains in  full  force  and  eifect  until  declared  void  by  a  court  of  com- 
petent jurisdicticni. 

Suisse  the  parties  to  the  second  marriage,  after  waiting  the  re- 
quired time,  have  acted  in  good  faith  and  in  Hkie  belief,  after  full  and 
careful  inquiry,  that  the  first  hMsband  was  dead,  can  ^e  second  hus- 
band, upon  discovering  that  the  husband  is  alive,  annul  the  marriage 
as  of  right  at  any  and  all  times  and  under  any  circumstances,  or  are 
there  certain  equitable  considerations  which  will  prevent  a  court  grant- 
ing him  relief  ? 

St(^es  v.  Stokes,  when  in  the  Appellate  Division  (128  App.  Div. 
838,  113  N.  Y.  Supp.  142)  resulted  in  an  opinion  that  diere  were  such 
equities.  Woodward,  J.,  wrote : 

"It  has  been  held  In  varlons  cases,  where  a  marriage  Is  not  void,  but  void- 
able, that  the  court  will  deny  the  cwuiaalnaiit  zelleU  where  a  party  falls  to 
come  into  court  witli  dean  bands." 

The  authorities  cited  are  Tait  v.  Tait,  3  Misc.  Rep.  218,  23  N.  Y. 
Supp.  597,  an  action  to  annul  for  fraud  in  procuring  the  marriage; 
McCarron  v.  McCarron,  26  Misc.  Rep.  158,  56  N.  Y.  Supp.  745,  con- 
taining dicta  upon  the  point,  the  decision  being  on  another  question; 
Petit  V.  Petit,  45  Misc.  Rep.  155,  91  N.  Y.  Supp.  979,  holding  that  co- 
habitation for  two  years  after  knowledge  of  the  facts  will  bar  relief. 
The  Stokes  Case  was  reversed  in  the  Court  of  Appeals  (198  N.  Y. 
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301,  91  N.  E.  793),  upon  the  ground  that  the  findings  made  out  a  void, 
not  a  voidable,  marriage;  but  the  question  of  equities  was  touched 
upon  in  the  concluding  sentence  of  the  opinion  as  follows: 

"While  it  may  well  be  that  there  are  extreme  cases  where  the  position  of 
the  party  se^dng  relief  <^  the  kind  sought  here  Is  so  Inequitable  that  a  court 
of  equity  will  refuse  to  Interfere,  no  such  deCense  vas  plei^ed  or  gnfficientlr 
proved  In  the  case  before  na." 

[1]  I  take  it,  therefore,  that  equities  may  exist,  but  must  be  ex- 
traordinary, or  of  such  a  degree  as  to  move  the  court  to  do  an  unusual 
thing.  Thus  in  Brown  v.  Brown,  153  App.  Div.  645,  138  N.  Y.  Supp. 
602,  the  Af^ellate  Division,  First  Department,  thought  that  the  Court 
of  Appeals  in  the  Stokes  Case  refused  to  apply  the  equitable  princi- 
ples involved,  and  therefore  determined  to  narrow  the  ruling  in  the 
Berry  Case  (Berry  v.  Bernr,  130  App.  Div.  53,  114  N.  Y.  Supp.  497) 
to  the  facts  thereof.  While  this  was  a  mistake,  as  the  Court  of  Ap- 
peals decided  the  Steves  Case  upon  the  findings  made  by  the  trial 
court  tiiat  the  wife  knew  of  the  existence  of  the  first  husband  at  the 
time  of  her  second  marriage,  therefore  making  the  marriage  void,  not 
voidable,  which  no  equities  of  any  kind  could  relieve,  yet  the  Appel- 
late Division  had  in  mind,  no  doubt,  that  if  equitable  considerations 
were  to  move  llie  court  to  deny  relief  they  must  be  such  as  to  prevent 
a  fraud.  This  was  the  intimation  in  Hall  v.  Hall,  139  App.  Div.  120, 
page  125,  123  N.  Y.  Supp.  1056. 

[2]  If  the  above  be  a  correct  statement  of  the  law,  the  testimony 
in  this  case  compels  me  to  give  a  judgment  for  the  plaintiff,  annulling 
his  marriage  to  the  defendant.  The  parties  acted  in  perfect  good 
faith.  The  defendant  had  not  heard  from  her  first  husband  for  over 
seven  years  and  did  not  know  him  to  be  alive.  She  consulted  a  lawyer, 
who  advised  her  that  after  so  long  an  absence  she  had  the  right  to 
get  married.  These  facts  she  communicated  to  the  jdaintiff,  a  sea  cap- 
tain who  came  to  the  port  of  New  York  a  few  times  during  the  year. 
Taking  the  facts  in  the  most  favorable  light  to  the  defendant,  as  I 
desire  to  do,  I  can  make  out  the  following : 

The  plaintiff  knew  the  defendant's  husband,  John  B.  Hamill,  be- 
fore he  disappeared.  He  knew  he  had  left  his  wife  and  children  in 
1902,  and  that  after  inquiry  by  the  defendant  could  not  be  found. 
The  plaintiff  also  knew  tfaat.tiie  defendant  had  consulted  a  lawyer, 
who  gave  the  advice  ttiat  after  the  lapse  of  five  years  the  plaintiff, 
if  she  upon  reasonable  inquiry  could  not  find  Hamill,  might  legally 
marry  again;  also  that  the  plaintiff  had  no  knowledge,  nor  was  he 
actuaJly  informed,  that  Hamill  was  dead,  and  that  he  made  no  inquiry 
on  his  own  account  to  discover  Hamill's  existence.  I  might  say  that 
the  plaintiff  knew  all  the  defendant  knew  about  the  facts  before  he 
married.  Hie  evidence  is  uncontradicted  that  the  first  time  Capt. 
Hedemann  knew  tiiat  Hamill  was  alive  was  in  1914,  when  he  left  tfie 
defendant,  after  having  lived  with  her  when  in  port  and  having  sup- 
ported her  since  1909.  But,  granting  to  the  plaintiff  all  these  find- 
ings of  fact,  they  do  not  establish  sudh  equities  within  the  rules  here- 
in stated  as  to  permit  this  court  to  deny  the  relief  asked. 
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Judgment  must  therefore  be  granted,  annulling  the  marriage  of 
October  28,  1909,  between  the  plaintiff  and  the  defendant,  on  the 
ground  that  at  that  time  the  defendant's  first  husband,  John  B.  HamiU, 
was  alive. 


HAtJPTMAN     MILLER  et  al. 
(Sopreme  Court,  AMKllate  Teim,  First  Department   March  22,  Iftlft) 

BAUS  «w161<1)— "DEtrVKHT"— STATUra. 

Peraonal  Property  Law  {C<»isoI..  Laws,  c.  41)  (  127,  subd.  1,  added  hf 
LawB  1911,  c  571,  proYldlng  that  when  the  seller  le  required  to  deliver 
the  goods  to  the  buyer,  delivery  to  the  carrier,  whether  named  by  the  buy- 
er or  not,  iB  deemed  a  delivery  to  buyer,  except  as  provided  by  section 
100,  rule  6,  added  by  Laws  1911,  c.  571,  providing  that.  If  the  contract 
of  sale  requires  the  seller  to  deliver  to  the  buyer,  the  property  does  not 
pass  until  the  goods  have  been  delivered  to  the  buyer,  does  not  change 
the  common-law  rule  that  a  contract  requiring  "delivery"  to  the  buyer  at 
his  place  ct  bndness  is  not  fidflUed  until  bdgIi  €Xtllr&ey  Is  made;  and 
h^ce  a  iAiowlng  of  delivery  to  an  «q;»ress  company  as  the  seller's  agrat 
was  not  a  showing  ot  delivery  to  the  buyer. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  jf  877-380;  Dec 
Dig.  «=»161(D. 

For  other  definitions,  see  Words  and  Pbraaes.  First  and  Second  Series, 
DellTery,] 

Appeal  from  Municipal  Court,  Borough  of  Manliattan,  Second  Dis- 
trict 

Action  by  Moses  Hauptman  against  Morris  Miller  and  another. 
From  a  jucfgment  for  plaintiff  after  a  trial  before  the  court  without  a 
jury,  defendants  appeal.    Reversed,  and  new  trial  ordered. 

Argued  February  term,  1916,  before  LEHMAN,  WEEKS,  and 
DELEHANTY,  JJ. 

A,  Wolodarsky,  of  Brooklyn,  tor  appellants. 
Wahle  &  Kringel,  of  New  York  City  (H.  Lionel  Kringd,  of  New 
York  City,  of  counsel),  for  respCHident 

LEHMAN,  J.  The  plaintiff  on  February  24,  1915,  sold  to  the  de^ 
fendants  certain  goods  at  the  agreed  price  of  $193,25,  and  has  recov- 
ered a  judgment  for  that  amount  upon  a  complaint  alleging  the  sale 
and  delivery  of  these  goods.  The  defendants  in  their  answer  denied 
the  delivery  of  the  goods.  At  the  trial  the  plaintiff  proved  upon  its 
direct  case  only  that  he  had  sold  the  goods  and  that  he  delivered  them 
to  the  Manhattan  Delivery  Company  addressed  to  the  defendants  at 
7S  Belmont  avenue,  Brooklyn,  and  that  he  received  a  receipt  fr<m  the 
Manhattan  Delivery  Company  for  these  goods.  The  plaintiff  did  not 
even  produce  the  receipt  for  these  goods,  which  he  claims  was  signed 
by  Miller  Bros.,  but  was  permitted  to  give  testimony  as  to  the  receipt 
over  the  defendants'  objection.  At  the  close  of  the  trial  the  defeod- 
ants'  counsel  made  the  following  statement : 

"Now,  it  your  honor  please,  I  make  this  ofTer  of  proof.  The  pl&lntlff  dalmi 

that  he  has  a  receipt  from  the  Manhattan  Delivery  Company.   I  do  not  insist 
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upon  strict  proof  of  bis  idgnatnre.  If  be  will  oflftr  It  tat  taeatUlcatlon,  I  win 

prove  It  Is  not  his  stgnature." 

This  offer  was,  however,  not  accepted,  as  both  sides  had  previously 
rested.  Obviously,  even  if  we  disregard  all  technical  objections  to 
the  form  of  proof,  the  plaintiff  on  his  direct  case  failed  to  prove  any 
delivery  to  tiie  defendants,  tmless  delivery  to  the  carrier  was  a  de- 
livery of  goods  to  the  buyer  imder  section  127,  subd.  1,  of  the  Personal 
Property  Law.  The  defendants  moved  to  dismiss  the  complaint  at 
the  close  of  the  plaintiff's  case,  and  when  their  motion  was  denied  they 
presented  evidence  that  the  goods  had  never  been  received.  There- 
after in  rebuttal  the  plaintiff  testified  that  he  always  delivered  the  mer- 
chandise to  the  defendants  through  the  same  express  company,  that 
he  sent  to  the  defendants  monthly  statements  and  heard  no  complaints 
from  the  defendants  in  regard  to  the  nondelivery  of  these  goods  until 
about  the  1st  of  June,  and  that  he  saw  some  of  these  goods  in  the  de- 
fendants' store  at  that  time.  One  of  the  defendants  then  took  the 
stand  and  testified  that  at  the  time  when  the  plaintiff  recognized  his 
own  goods  in  the  store,  he  said  to  him ; 

"Tea,  Mr.  Hanptman;  this  Is  from  the  other  store;  we  took  It  from  the 
other  store,  and  we  have  the  reoords  when  we  took  it  from  the  other  atoro.** 

In  view  of  the  fact  that  the  plaintiff  failed  to  prove  that  he  had  not 
sold  other  ^oods  to  some  other  store  of  the  defendants,  I  hardly  think 
that  the  evidence  of  the  plaintiff  that  he  saw  the  goods  in  the  defend- 
ants' store  in  June  is  suOiciently  clear  to  sustain  any  finding  that  the 
goods  sued  for  were  actually  delivered  to  the  defendants.  In  any 
event,  however,  the  trial  justice  wrote  an  oi»nion,  and  bases  his  de- 
cision in  favor  of  the  plaintiff  solely  upon  the  groimd  that  as  a  matter 
of  law  delivery  of  tiie  goods  to  the  carrier  was  a  delivery  to  the  buyer. 
Under  the  circumstances,  I  think  it  would  be  unjust  to  consider  upon 
this  appeal  any  other  point  than  the  question  of  law  decided  by  the 
trial  justice. 

Section  127  of  the  Personal  Property  Law  provides: 

"1.  Where,  In  parsnance  of  a  ccmtract  to  sell  or  a  sale,  the  seller  Is  authoriz- 
ed or  required  to  send  the  goods  to  the  buyer,  delivery  of  the  goods  to  a 
carrier,  whether  named  by  the  buyer  or  not,  for  the  purpose  of  transmission 
to  the  buyer  Is  deemed  to  be>  a  delivery  of  the  goods  to  the  buyer,  ezc^t  in 
the  cases  provided  for  In  section  100.  rale  6,  or  unless  a  contrary  intent  ap- 
pears^" 

Hie  learned  trial  justice  has  held  that  rule  5  of  section  100  did  not, 
on  the  evidence  presented  here,  apply  to  this  contract.  That  rule  pro- 
vides : 

"If  the  contract  to  seU  requires  the  seller  to  deliver  the  goods  to  the  buyer, 
or  at  a  partlcnlar  place,  or  to  pay  the  •  •  *  cost  of  transportation  to  the 
buyer,  or  to  a  particular  place,  the  property  does  not  pass  until  the  goods  have 
been  delivered  to  the  buyer  or  reach  the  place  agreed  upon." 

It  seems  to  me  quite  clear  that  in  view  of  this  rule  the  Legislature 
in  section  127  merely  intended  to  provide  for  a  case  in  which  the  con- 
tract itself  on  the  part  of  the  buyer  became  complete  upon  shipment, 
and  did  not  intend  to  change  the  comm<m-Iaw  rule  that  yrhere  a  pon- 
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tract  required  a  delivery  to  the  buyer  at  his  place  of  business  or  any 
other  place,  the  contract  was  not  fulfilled  until  such  delivery  was  actu- 
ally made.  In  this  case  the  plaintiff  does  not  claim  that  he  was  not 
bound  to  make  delivery  to  the  defendarits  at  their  place  of  business. 
He  does  claim  that  he  had  always  sent  goods  to  the  defendants  through 
the  Manhattan  Delivery  Comfjany,  but  the  evidence  clearly  shows  tbat 
the  express  company  was  his  agent,  and  not  the  agent  of  the  defend- 
ants. 

It  follows  that  the  plaintiff  failed  to  prove  any  delivery  to  the  de- 
fendants, and  that  the  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  $30  costs  to  appellants  to  abide  the  event.   All  concur. 


(9S  Ml8C  Bep.  320) 

GENERAL  AOO.,  FIBB  ft  LIFE  ASSUR.  OO..  Umlted,  T.  KBU.T. 

(Supreme  Court,  Special  Term^  New  Toife  Gount7<   Jamiary,  IftlfU 

iNnTHcnoN  4s9l63(l) — TucFORUT  InjuHonoif— OoirmnTAZTOE. 

Where  a  motion  to  continue  an  injunction  restraining  defendant  from 
procuring  a  warrant  of  attachm«it  against  plaintiffs  property  la  based 
on  a  written  agreement  between  the  parties  oMlgatlng  defendant  to  re- 
frain from  taking  such  action,  except  under  certain  nonexisting  drcnm- 
atances,  the  motion  will  be  denied,  where  all  of  the  iwirtles  to  the  agree- 
ment had  apparently  disregarded  it  in  one  way  or  another. 

[Ed.  Note.— For  other  cases,  see  Injunction.  Cent,  Dig.  H  3S7,  363,  364, 
3(58;  Dec  Dig.  ^163(1).] 

Action  by  the  General  Accident,  Fire  &  Life  Assurance  Company, 
L,iniited,  against  John  A.  Kelly.  Heard  on  motion  to  continue  in- 
juncticm.  Denied. 

Beekman,  Menken  &  Griscom,  of  New  York  City  (S.  S.  Menken, 
of  New  York  City,  of  counsel),  for  plaintiff. 

Cardozo  &  Natiian,  of  New  York  City  (Michael  H.  Cardozo,  Jr.,  of 
New  York  City,  of  counsel),  for  defendant 

FORD,  J.  Plaintiff  moves  for  the  continuance  of  an  injunction  re- 
straining the  defendant  "from  procuring  any  warrant  of  attachment 
against  the  property  of  the  plaintiff."  The  motion  is  based  on  the 
terms  of  a  written  agreement  between  the  parties  whereby  the  de- 
fendant oUigates  himself  to  refrain  from  taking  such  action,  «Kept 
under  certain  nonexistent  circumstances.  The  complaint  prays  that 
the  injunction  be  made  permanent.  Aside  from  the  highly  doubtful 
propriety  of  granting  upon  affidavits  the  full  relief  asked  for  by  way 
of  final  judgment,  it  is  also  doubtful  whether  the  defendant  is  entided 
in  any  event  to  the  injunction  because  of  its  breach  of  the  agreement 
whose  terms  are  invoked  as  the  basis  of  the  plaintiff's  cause  of  action. 
It  appears  to  me  that  no  one  of  the  three  parties  to  that  agreement 
has  observed  its  terms,  but,  on  the  contrary,  all  have  seemingly  dis- 

4±>For  oUiar  cases  sm  sum  tople  ft  KBT-NUUBBR  In  mil  K«T-HaialMr«d  Dlcwta  *  Indow 
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r^iarded  its  provisions  in  one  way  or  another.  Plaintiff  seeks  to  de- 
prive this  ostensible  creditor  of  a  substantial  right  conferred  by  staf 
ute  upon  him  in  common  with  all  other  creditOTs  of  the  plaintiff. 
Whether  or  not  this  discrimination  against  him  would  in  any  event 
be  warranted  in  law,  the  very  least  tluit  the  court  should  require  be- 
fore ordering  it  is  that  the  plaintiff  establish  the  facts  upon  which 
he  rehes  with  reasonalde  certain^.  This  it  }ias  failed  to  do^  and  the 
motion  will  be  denied. 
Motion  denied. 


1.  DZSOBDKBLT  OOKDUCT  "OnSNBITB"  JjAVaUAOK. 

Within  Penal  Law  (Consol.  Laws,  c.  40)  {  720,  declaring  eai\tj  ot  a  mis- 
demeanor one  wtto  by  offensive  language  shall  anuoj  any  peram  In  any 
place,  language  mahlng  vile  chargea  against  the  person  addressed  Is  "of- 
fensive"; that  Is,  adapted  to  tfve  offoise,  displeasing,  annoying. 

[Ed.  Note. — For  other  cases,  see  Disorderly  Conduct,  Cent.  Dig.  S$  1-^ ; 
Dec.  Dig.  «s>l. 

For  ottanr  definitions,  see  Words  and  Phrases,  Blrst  and  Second  S^es, 
OlEensiTe.] 

2.  DzsoBDEKLT  Conduct  «s»9— AnnoTAircB— Etxdbnob. 

C<nnplainant's  statement  to  tbat  effect  is  sufficient  evidence  that  he  was 
annoyed,  within  Penal  Law,  |  T20,  by  the  language  making  vile  charges 
against  his  wife,  used  by  defendant. 

[Ed.  Note. — Vot  other  cases,  see  Disorderly  Conduct,  OenL  Dig:  H  10, 
17;  Dec  Dig.  «cs>9.] 

fl.  DisOBDEBLT  Conduct  <S=»1— "In  Ant  Place.'* 

"In  any  place,"  In  Penal  Law,  {  720,  declaring  guilty  of  a  misdemeanor 
one  who  by  (tensive  language  shflJl  annoy  any  p^sm  in  any  itoce,  re- 
fers to  a  public  place. 

[Ed.  Note.— For  otAier  cases,  see  Disorderly  Oondnct^  Ooit.  Dig.  U  1-4; 
Dec.  Dig.  «=>!.] 

4.  DXSOBDBBLT  CoNDUOT  ^S»l— TUBLIO  PLACB." 

Within  Penal  Law,  S  720,  making  It  a  misdemeanor  to  annoy  one  by 
offensive  language  In  a  public  place,  a  private  yard  from  which  one  Is 
beard  In  adjoining  yards  Is  a  *iinbllc  iflace"  (citing  Words  and  Phrases, 
Public  Place). 

[Ed.  Note.— For  othw  cases,  see  Disorderly  Conduct,  Oesxt.  Dig.  K  ^ : 
Dea  Dig.  «s>l.] 

Appeal  from  Police  Justice  of  Village  of  Freeport. 
Laura  Whitman  was  convicted  of  violation  of  Penal  Law,  §  720, 
and  appeals.  Affirmed. 

Clock  &  Seaman,  of  Freeport  (Harry  G,  Clock,  of  Freeport,  of  coun- 
sel), for  af^ellant. 

Lewis  J.  Smith,  Dist.  Atty.,  of  Mineola  (Charles  L  Wood,  Asst  Dist 
Atty.,  of  Mineola,  of  counsel),  for  the  People. 
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NIEMANN,  J.  The  information  charged  that  the  defendant  com- 
tnitted  the  offense  of  annoying  and  interfering  with  a  person  by  offen- 
sive and  disorderly  acts  and  language,  in  violation  of  said  secticm,  by 
maliciously,  willfully,  wrongfully,  and  unlawfully  calling  the  infonnant 
and  informant's  wife  vile,  indecent,  offensive,  and  q)[>robriotB  names. 
In  support  of  said  information  the  deposition  of  said  infonnant  was 
taken  before  said  justice,  and  it  is  alleged  therein  that  on  December 
3,  1915,  while  he  was  in  his  yard  with  his  wife  and  his  children,  and 
within  the  hearing  of  other  persons,  the  defendant  made  use  of  the 
language  complained  of,  addressed  to  him  and  his  wife,  in  a  loud  and 
boisterous  tone,  so  that  persons  passing  along  the  street  could  hear  it, 
and  that  he  was  annoyed  thereby. 

Upon  the  trial  the  complainant  Nelson  H.  Ashdown,  and  his  wife, 
Lottie  Ashdown,  Eugene  R.  Bassett,  and  his  wife,  Beatrice  Bassett, 
testified  in  substance:  That  the  defendants  lived  in  a  house  adjoining 
that  of  the  complainant  on  Raynor  avenue,  a  public  street  in  the  village 
of  Freeport.  That  on  December  3,  1915,  about  6:30  a.  m.  the  com- 
plainant was  sifting  ashes  in  his  back  yard.  The  defendant  was  stand- 
ing in  her  lobby  doorway,  and  in  a  loud  tone  of  voi<x  addressed  the 
following  language  to  the  complainant's  wife : 

"You  bla<^,  lyln?  bastard.  Look  out  !  youll  pick  up  some  dead  bones.  You 
have  children  burled  In  the  back  yard.  You're  a  blat^  bastard,  and  I  can 
prove  It.  You  old  whore.  Yoa  bitch.  Yon  throw  your  belly  up  to  niggers,  and 
then  have  to  turn  It  up  to  a  bastard." 

These  witnesses  testified  to  the  use  of  further  obscene  and  abusive 
language  on  the  part  of  the  defendant,  and  that  it  was  heard  by  them 
while  they  were  standing  in  the  complainant's  yard.  Oliver  Gdden, 
a  witness  called  for  the  prosecution,  testified  that  at  the  time  in  ques- 
tion he  was  about  125  feet  away  from  defendant's  back  door,  in  hiS 
own  chicken  yard,  and  that  he  heard  the  defendant's  voice;  that  he 
Could  not  tell  what  her  words  were,  but  that  she  was  talking  in  a  loud 
tone.  The  complainant  and  bis  wife  t^tified  that  they  were  annoyed 
by  said  language.  The  defendant  and  her  husband,  Jarvis  H.  Whit- 
man, took  the  stand  and  denied  that  the  defendant  spoke  any  of  the 
words  testified  to  by  the  witnesses  for  the  prosecutirai,  and  further 
testified  that  the  defendant  did  not  say  anything  at  al!  to  the  complain- 
ant or  his  wife.  This  issue  of  fact  as  to  what  toc^  place  was  decided 
by  the  justice  in  favor  ofi  the  prosecution,  and  the  evidence  is  suffi- 
cioit  t6  sustain  his  finding. 

The  question  to  be  determined  is  whether  the  use  of  said  language 
by  the  defendant  at  the  place  and  in  the  manner  alleged  in  the  infpr- 
mati<»i  and  proved  at  the  trial,  constitutes  a  violation  of  said  section. 
The  secticm  reads  as  follows : 

"Any  person  who  shall  by  any  offniBlTe  or  disorderly  act  or  language  aonojr 

or  Interfere  with  any  person  hi  kuy  place  or  with  the  passengers  of  any 
public  stage,  railroad  car,  ferry  boat,  or  other  public  conveyance,  or  wh* 
shall  disturb  or  ofTend  the  occupants  of  such  stage,  car,  boat  or  conveyance, 
by  any  disorderly  act,  language  or  display,  althou^  sudi.act,  conduct  or  ^ 
Ifi&y  moky  not  amount  to  au  assault  or  battMTi  -shfl^  be  doemod  guilty  eC  & 
mlsdUBeanor."  Penal  Law, -I  720.^  ■  ..i 
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It  will  be  necessary  to  determme:  (1)  Whether  the  language  was 
offensive;  (2)  whether  it  annoyed  or  interfered  with  any  person  in 
any  place;  (3)  whedier  the  place  must  be  a  public  place;  ^id,  if  so, 
(4)  whether  the  place  in  question— i.  e.,  the  back  stoop  and  back  yards 
of  the  residences  of  the  parties  adjoining  a  public  highway — constitut- 
ed a  public  place  within  die  meaning  of  said  section.  I  will  take  up 
&ese  questions  in  the  order  stated. 

[1]  1.  The  word  "offensive"  has  been  defined  as  "serving,  adapted, 
or  intended  to  give  offense,  displeasing,  annoying."  Punk  &  Wagnalls 
New  Standard  Dictionary,  1913.  The  word  "oHense"  is  defin^  as: 
"That  which  injures  or  wounds  the  feelings  or  causes  displeasure, 
affront,  or  anger."  Id.  It  cannot  be  questioned  but  that  the  language 
addressed  to  the  complainant's  wife  by  the  defendant  was  offensive 
within  the  meaning  of  the  above  definitions.  In  a  broad  sense  such 
language  would  constitute  a  gross  violation  of  the  ordinary  rules  of 
propriety,  good  neighborhood,  and  good  manners,  and  if  spoken  loud 
enough  to  be  heard  by  the  public  must  be  considered  as  an  offense 
against  public  order  and  decency.  The  use  of  swch  language  at  a  time 
and  place  when  it  can  be  heard  by  other  persons  than  the  one  addressed 
has  a  tendency  to  be  injtirious  to  the  public  by  reason  of  the  vile  and 
obscene  import  of  the  words.  Certain  it  is  that,  no  matter  how  viewed, 
the  use  of  such  words  must  be  offertsive  to  the  person  attacked. 

[2]  2.  The  complainant  testified  that  he  was  annoyed  by  said  words, 
and  that  he  was  so  annoyed  is  included  as  a  determination  of  fact  in 
the  judgment  of  conviction  rendered  hy  the  justice.  It  would  need 
nothing  further  than  the  mere  statement  of  the  complainant  that  he 
was  annoyed  at  such  language  to  convince  anybody  that  such  was  the 
fact. 

[8]  3.  Jf  the  words  of  the  section  were  to  be  taken  literally,  no 

further  discission  would  be  necessary.  The  words  employed  are, 
"in  any  place,"  and  are  sufficiently  broad  to  take  in  the  back  stoops 
and  back  yards  of  the  premises  in  question.  If  it  were  not  for  the 
statement  contained  in  the  opinion  construing  said  secticm  in  the  case 
of  People  v.  St  Clair,  90  App.  Div.  239,  242,  86  N.  Y,  Supp.  77,  viz., 
"The  words  'in  any  place'  undoubtedlv  have  reference  to.  a  public 
place,"  I  would  have  no  hesitancy  in  holding  that  the  words  should  be 
taken  in  their  literal  and  general  sense;  but,  under  the  interpretation 
of  the  s^d  words  given  by  the  court  in  the  above  case,  it  will  be 
necessary  to  take  up  the  next  and  final  inquiry. 
[4]  4.  Generally  speaking,  a  public  place  is : 

"A  place  openly  and  notoriously  pnbUc;  a  place  of  common  resort;  a 
place  where  all  persons  have  a  right  to  go  and  be ;  a  place  which  is  in  point 
of  fact  public,  as  distinguished  from  private ;  a  place  that  is  visited  by  many 
persons^  and  nauaUy  accessible  to  the  nel^borli^  public;  every  sHAce  w)ii(di 
la  (or  the  time  made  pabUc  by  the  aasemblage  of  people^"  82  Oyc  124^ 

But  the  inquiry  still  remains  whether  the  place  in  question  -  is,  in 
contemplation  of  this  statute,  prohibiting  the  annoyance  or  interference 
with  any  person  by  any  offensive  or  disorderly  act  or  language,  a  pilb- 
Hc  place.  There  arc  manpr  cases  in  which  places  not  puMic  in  the 
sense  in  which  the  word  is  generally  used  nave  been  construed  and 
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held  to  be  i>ublic  places.  This  interpretation  has  been  giren  to  the 
words  "public  place"  under  the  following  cases : 

"Where  a  man  indecently  ezposes  bis  peraon  upon  the  root  <tf  a  boos^ 

where  hia  act  could  not  be  seen  by  persons  passing  along  the  highway,  but  was 
seen  by  seven  persons  from  the  back  windows  of  another  house,  It  was  held 
that  he  was  rightly  convicted  of  exposing  Ids  person  In  a  public  place."  R.  v. 
Tallman,  L.  &  O.  326,  9  Cox,  Cr.  Cases,  388.  So  held  where  the  exposure  was 
from  a  window  to  a  person  on  the  second  floor  of  a  house  on  the  opposite  side 
of  the  street.  Rex  y,  Bouverard,  dted  in  Bcs.  t.  Webb,  1  Den.  a  O.  838,  18 
L.  J.  M.  C.  39. 

"Any  'place'  may  be  made  'pabtlc^  by  a  tonponry  assemblage  (Blah.  St. 
CMmes,  29S) ;  and  this  is  especially  so  wboi  tbe  usemblage  Is  gatttered  to  wit- 
ness an  exhibition  for  hire.  An  Indecent  exhibition  made  by  six  women  tor 
money  to  five  men  present  and  paying  therefor  made  the  room  where  It  oc- 
curred a  public  place,  within  the  statute  punishing  an  Indecent  exposure  In 
a  public  place,  although  It  was  In  a  room  in  a  house  of  prostitution  and  not 
ap&x  to  the  graeral  public."  People  r.  Blxby,  67  Barb.  221,  222 ;  Words  and 
Phrases,  vol.  6,  p.  5806, 

"The  fighting  of  two  persons  In  the  presence  of  seven  persons  constitutes 
an  affray.  The  seven  other  persons  make  the  place  a  'public  [>lace,'  within 
tbe  meaning  of  that  term  as  used  In  the  definition  ot  an  affray."  State  t. 
Frlt^  m  N.  G.  726^  45  S.  B.  9S7,  968;  Words  and  Pbvases,  toL  6^  p.  5807. 

"An  inclosed  lot,  situated  80  yajds  distant  from  tbe  streets  of  a  ooiinti7 
town,  bnt  visible  from  tbe  streett  Is  a  pablle  place,  wltbin  tbe  common-law 
definition  of  an  'affray.*'*  Garwlle  t.  State,  85  Ala.  392,  891;  Words  and 
Phrases,  vol.  6,  p.  6808. 

*'A  place  80  near  and  so  open  that  persons  traveling  along  tbe  highway  can 
see  cards  or  dice  i^ylnfl  thereat  Is  abstractly  and  per  se  a  potdlc  placa" 
Lee  T.  States  186  Ala.  81,  88  Soatb.  SM. 

A  pla«  is  a  public  one  if  the  exposure  is  such  that  it  is  likely  to  be 
seen  by  a  number  of  casual  observers.  Van  Houten  v.  State,  46  N. 
J.  Law,  17,  SO  Am.  R^.  397;  Hawaii  v.  Ben,  10  Hawaiian,  278. 
In  Van  Houten  t.  State,  supra,  where  the  exposure  was  in  the  yard 
of  a  house  which  was  occnjHed  in  part  by  the  defendant  anS  in  part 
by  the  prosecutors,  and  the  exposure  was  in  view  of  the  windows  of 
two  neighboring  dwelling  houses,  it  was  held  that  this  was  a  public 
place.  So  also  a  private  yard,  in  which  the  defendant  might  be  seen 
from  a  public  road  where  persons  were  passing,  is  a  public  place. 
v.  Levasseur,  9  Seg.  N.  (Quebec)  386. 

Bouvier  defines  a  public  place  as  follows: 

"Any  place  so  situated  that  what  passes  there  can  be  seen  by  any  con- 
siderable number  of  persons.  If  they  haK>ai  to  look."  Bonvler's  Law  XittcUmi- 
ary  (Rawle's  Revision)  vol.  2,  p.  792. 

It  seems  to  me  that  it  would  be  no  undue  extension  of  the  defini- 
tions and  interpretations  given  in  the  above  cases  to  hold  that  the  place 
in  miestion  was  within  the  meaning  of  said  section  a  public  place. 

'uiere  remains  to  be  considered  the  decision  of  the  Court  of  Ap- 
peals in  the  case  of  People  v.  Tylkoff,  212  N.  Y.  197,  105  N.  E.  835, 
as  to  its  bearing  upon  the  case  at  bar.  It  was  held  in  ^t  case : 

1.  An  lndlctm«>t  does  not  state  a  crime  under  Penal  Law  (ConsoL  Iaws,  c. 
40)  I  43,  referring  to  acts  openly  outraging  public  decency,  which  specifies 
that  at  a  public  meeting  the  defendant  qmbB  tbree  Polish  words  meaidnc  In 
English  "she  Is  a  wbore.'* 
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2.  Because  mere  slander  or  defafnatlon  by  spoken  words  la,  milfte  Ubel, 
not  Indictable  by  common  law,  and  bas  never  been  made  a  crime  by  express 
statute,  Penal  Law  (Oonsol.  Laws,  c.  40)  {  43,  punishing  any  person  who  wlll- 
fnlly  and  wrongfully  commits  any  "act"  wbldi  outrages  public  decency.  Is 
not  to  be  OMistmed  as  coyerlng  the  mere  utterance  of  detbmatory  language. 

Judge  Bartlett  held  that  section  43  was  designed  to  deal  with  acts 
or  deeds,  and  not  words,  and  that  words  alone  could  never  constitute 
a  violation  of  said  section.  Judges  Chase  and  Miller  concurred.  Judge 
Werner  wrote  an  opinion  to  the  effect  that  words  alone  could  consti- 
tute a  violation  of  section  43,  but  did  not  think  they  did  in  that  case, 
because  of  lack  of  proof  to  show  that  the  Polish  words  spoken  would 
violate  the  standaixl  of  decency  of  the  "Polish  audience  in  question. 
Judge  Cullen  concurred.  Judge  Hiscock  wrote  an  opinion  holding 
that  the  words  in  question  did  constitute  a  violation  of  section  43. 
Judge  H(^an  concurred.  The  majority  of  the  court  held  that  words 
alone  may  be  such  as  to  openly  outrage  public  decency  in  violation  of 
section  43.  Judge  Werner  said  (212  N.  Y.  202,  105  N.  E.  835) : 

"To  the  extait  that  this  statute  deals  with  acts  and  language  so  obviously 
offensive  to  the  general  sense  of  public  decency  that  there  Is  really  no  room 
for  dlflcnaston,  the  courts  <^  criminal  Jurisdiction  will  have  no  dlfflcoUy  in 
apj^lng  and  enforcing  ita  ptOTlslona." 

Applying  this  general  rule  of  interpretation  to  the  case  at  bar,  there 
can  be  no  doubt  but  that  the  words  used  by  the  defendant  fall  under 
the  general  definiticm  given  by  Judge  Werner  as  "obviously  offensive 
to  the  general  sense  of  public  decency."  Finally,  Judge  Bartlett,  while 
holding  that  the  words  in  the  Tylkoff  Case  did  not  violate  section  43. 
said: 

"Annoying  language  amounting  to  a  nuiianoe  la  dealt  with  elaewliere  In 
the  statute.  Penal  Law,  {  T20." 

Section  43  refers  to  acts  alone,  whereas  section  720  contains  the 
words  "acts  or  language,"  and  is  therefore  broad  enough  to  take  in 
a  case  like  the  one  at  bar.  It  follows  that  the  Tylkoff  Case  is  in  har- 
mony with  the  conclusic»is  reached  in  the  present  case. 

The  judgment  appealed  from  must  be  affirmed.  Ordered  accord- 
ingly. 


In  re  WARDEN'S  ESTATE. 

(8anK«Rte*B  Oonrt,  Mew  Xork  County.   Mardi  27,  191<k) 

1.  XaxATioir  «S98T8^) — TBANsnEB  Tax— AmonrncBnr. 

Under  Tax  Law  (ConsoL  Laws,  c.  6(9  S  220,  subd.  6,  i>rovidlng  that,  when 
any  pamn  shall  exercise  a  power  of  appolntmoit,  it  shall  be  deemed  a 
transfer  taxable  In  the  same  manner  as  though  the  property  to  whldi  the 
aKKdntment  relates  were  the  absolute  property  of  the  donee  of  the  power, 
property  situated  within  the  state,  to  be  passed  by  virtue  of  appointment 
by  the  donee  of  the  power,  is  taxable,  though  Ms  power  of  appointment 
was  conditioned  on  the  death  of  a  life  tenant  without  Issue  and  the  life 
tenant  outlived  the  donee,  since  the  appdntmei^  became  abaoluta  Imme- 
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<JiateIy  upon  the  death  of  the  life  tenant  witbcmt  iMoe,  and  the  pcopoly 
flien  was  traxudened  under  the  apptdntment. 
[Bd.  Note. — BV)r  othor  eases,  see  fixation,  Dea  ZMg.  «b»878(!9.] 

2.  Taxation  «3»897— TsANsnEB  Tax— Appoximmnv-Iira  Estatb. 

Where  a  testator  was  glvou  a  nirriTlng  life  estate  In  a  oertain  txiut 
fand.  with  power  to  appoint  the  remainder,  and  died  during  the  life  at 
the  holder  of  the  prevtons  life  estate,  having  exerdsed  hie  power,  the 
value  of  his  life  estate  sbonid  he  deducted  from  the  valne  of  the  property 
subject  to  the  power  In  determining  the  transfer  tax, 

[Ed.  Mote.— For  other  cases,  see  Taxation,  Dec.  Dl|t  <s»S97.] 

Proceeding  for  assessment  of  transfer  tax  due  from  the  estate  of 
Clarence  Warden,  deceased.  From  an  order  of  the  appraiser,  assess- 
ing the  tax  on  certain  iwoperty,  the  recipient  thereof  appeals.  Order 
reversed,  and  report  remitted  to  appraiser  to  make  certain  taxations. 

Cadwalader,  Wickersham  &  Taft,  of  New  York  City  (Francis  Smyth 
and  Ivaurence  Millet,  both  of  New  York  City,  of  counsel),  for  appel- 
lant. 

Charles  T.  Kunkel,  of  Brooklyn,  for  state  comptroller. 

FOWLER,  S.  The  appointee  of  certain  pr(^erty  transferred  by 
virtue  of  the  exercise  of  a  power  of  appointment  by  the  decedent  here- 
in has  ai^>ealed  from  the  order  assessing  a  tax  upon  the  value  of  said 
property  and  contends  that  it  is  not  subject  to  a  transfer  tax  in  tiiis 
state. 

William  D.  Warden  died  in  1895,  leaving  a  will  by  which  he  gave  to 
Clarence  Warden,  the  decedent  herein,  a  surviving  life  estate  in  one- 
half  of  a  certain  trust  fund  bequeathed  to  Juliet  P.  R.  Carington  for 
life.  He  also  gave  to  the  decedent  the  power  to  appoint  the  remainder 
after  his  surviving  life  estate  in  the  trust  fund.  The  decedent  herein 
died  m  1907,  and  Juliet  P.  R.  Carington  died  in  1913.  The  decedent 
made  a  will  in  which  he  exercised  the  power  of  appointment  given  to 
him  under  the  will  of  William  D.  Warden.  By  virtue  of  the  exercise 
of  that  power  certain  property,  consisting  of  bonds  and  mortgages  on 
real  estate  in  this  state,  was  transferred  to  William  F.  Warden,  the 
appellant  herein.  The  value  of  the  property  transferred  was  ascer- 
tained by  the  appraiser  to  be  the  sum  of  $24,655.  William  D.  Warden, 
the  donor  of  ^e  power,  had  his  domicile  in  the  Kingdtwn  of  Great 
Britain  and  Ireland,  and  the  trustees  imder  his  will  were  nonresidents 
of  this  state.  The  decedent,  Clarence  Warden,  had  his  domicile  in 
the  state  of  Maine.  The  affidavit  filed  with  the  appraiser  on  behalf 
of  the  estate  alleged  that  the  only  property  within  the  state  of  New 
York  held  by  the  trustees  under  the  will  of  William  D.  Warden  for 
the  benefit  of  Juliet  P.  R.  Carington  at  the  date  of  decedent's  death' 
consisted  of  bonds  and  mortgages  on  New  York  real  estate.  It  is  not 
specifically  alleged  that  the  bonds  were  f^ysically  located  within  this 
state,  but  this  material  fact  is  conceded  in  the  brief  of  the  attorneys 
for  the  estate. 

[1]  The  question  presented  for  determination,  therefore,  is  whether 
the  transfer  of  such  bonds  and  mortgages,  by  virtue  of  the  power  of 
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^pointment  exercised  by  the  decedent,  is  subject  to  a  transfer  tax. 
Ine  appellant  contends  that  tiie  decedent,  when  he  exercised  the  power 
of  appointment  given  to  him  in  the  will  of  William  D.  Warden,  trans- 
ferred only  a  chose  in  action,  and  as  the  decedent  was  a  nonresident 
such  a  chose  in  action  had  its  situs  in  the  state  in  which  he  had  his 
domidle.  While  it  is  true  that  the  decedent  at  the  time  of  his  death 
was  not  entitled  to  any  specific  part  of  the  property  held  in  trust  for 
the  benefit  of  Juliet  P.  R.  Carington,  he  had  the  right  to  a^XMnt  that 
prt^erty  if  she  died  without  issue.  As  she  left  no  issue,  the  power  of 
appointment  given  to  the  decedent  became  absolute  immediately  upcm 
her  death,  and  the  prc^erty  omstituting  the  trust  fund  was  then  trans- 
ferred to  the  appointee  by  virtue  of  ^  power  of  appointment  exer- 
cised by  the  decedent, 

Subc  fivision  6  of  section  220  of  the  Tax  Law  provides  that  when  any 
person  shall  exercise  a  power  of  appointment  it  shall  be  deemed  a 
transfer  taxable  in  tiie  same  manner  as  though  the  property  to  which 
the  appointment  relates  beloi^ed  absolutely  to  the  donee  of  the  power. 
The  decedent  herein  exercised  the  power,  and  the  property  which  was 
actually  transferred  by  the  exercise  of  the  power  was  the  bonds  and 
mortgages  located  in  this  state.  Such  property,  therefOTe,  is  to  be 
regarded  as  the  property  of  the  decedent  for  the  purposes  of  the  Trans- 
fer  Tax  Law,  and  is  subject  to  taxation  under  the  provisions  of  that 
law  in  fOTce  at  the  date  of  decedent's  death.  It  is  true  that  the  par- 
ticular property  mentioned  in  the  ^praiser's  report  was  not  trans- 
ferred at  tiie  date  of  decedent's  death,  because  the  power  was  not 
absolute  at  that  time;  but  as  soon  as  the  event  upon  which  the  power 
was  limited  took  place,  the  exercise  of  the  power  by  the  decedent  be- 
came effective  and  the  property  passed  under  it  to  the  appointee. 

[2]  The  facts  in  this  case  are  practically  the  same  as  those  m  the 
Matter  of  Wright,  214  N.  Y.  714.  106  N.  E.  1112.  In  that  matter 
&is.  court  held  that  tiie  property  passing  by  virtue  of.  the  power  of 
appointment,  and  which  cc»isisted  of  stocks  of  d(»nestic  corporations, 
was  subject  to  a  tax  in  this  state.  Hie  Court  of  Appeals  affirmed  that 
decision,  except  as  to  the.deducticm  of  the  life,  estate  of  the  donee  of 
the  power.  Upon  the  authority  of  that  case  I  will  hold  that  the  bonds 
and  mortgages  which  were  located  in  this  state,  and  which  were  trans- 
ferred to  the  appointee  by  virtue  of  the  power  of  appointment  exer- 
cised by  the  decedent,  are  subject  to  a  transfer  tax  under  the  Tax 
h&vi,  of  this  state.  The  appraiser,  however,  should  have  deducted 
from  the  value  of  such  bonds  and  mortgages  the  value  of  the  life  estate 
of  Juliet  P.  R.  Carrington.  Matter  of  Wright,  supra. 

The  order  fixing  tax  will  be  reversed,  and  the  appraiser*s  report  re- 
mitted to  him  for  the  purpose  of  deducting  the  value  of  Juliet  P.  R. 
Carrington's  life  interest  in  the  value  of  the  bonds  and  jmortgages  sub- 
ject to  a  tax  in  this  state.  Setfle  order  on  notice. 
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In  re  HOWABD'S  BSO^ATB. 


(Surrogate's  Court,  New  Tork  Oonnty.   March  27,  191&) 

1.  SxscuToBs  AND  Adhhtistbatobs  ^=»495(2) — Taxation  ^»89e(7) — Compen- 

sation— Tbustgb — ^TRANarsB  Taxes. 

Where  a  trust  company  was  appointed  executor,  and  also  tmstee  of 
funds  1^  In  trust  for  stated  purposes,  the  company,  as  executor,  is  e*- 
tltled  to  commissions  for  collecting  and  paying  over  such  sums  to  Itself  u 
trustee,  and  also  to  commtsdons  as  trustee  for  receiving  the  trust  funds; 
therefore.  In  assessing  transfer  taxes,  the  trustee's  commission,  as  wdl  u 
the  executor's,  should  be  deducted  from  the  assets  of  the  estate. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  g  2089 ;  Dec.  Dig.  «^»495(2) ;  Taxation,  Dec.  Dig.  ^895(7).] 

2.  Taxation  ^»S76(1) — ^^ansfbb  Taxes — ^Exemptions — "Ohabitablk  ob  Bb- 

hetolent  pobposk." 

Under  Tax  Law  (GonsoL  Laws,  a  00)  |  221,  providing  that  prc^rty  b»> 
Qoeathed  to  any  rellglouB,  edneattcmal,  ctaailtable*  ]nl88t<»ULTy,  benertdent, 
ho^ital,  or  infirmary  corporation  shall  not  be  subject  to  taxatifm,  moneys 
bequeathed  to  a  corporation  organized  for  the  purpose  of  Investigating  the 
practice  of  vivisection  and  carrying  on  of  any  work  for  the  purpose  of 
arousing  public  sentiment  against  the  evils  of  vivisection  Is  subject  to 
transfer  taxes ;  snclt  corpontlon  not  flailing  wltbln  the  exemptimis. 

[Ed.  Note. — For  other  cases,  see  Taxation,  O^t.  Dig.  H  1693,  1606; 
Dec  Dig.  «=»876(1). 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Benevoloit;  GharltaU&] 

In  the  matter  of  the  estate  of  Alice  M.  Howard.  From  an  order 
of  the  appraiser,  assessing  transfer  taxes  on  the  estate,  the  executor 
appeals.  Order  modified. 

Geller,  Rolston  &  Horan,  of  New  York  City,  for  executor. 
Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C  Carlton,  of 
New  York  Ci^,  of  counsel),  tor  state  comptroller. 

FOWLER,  S.  ITiis  appeal  from  the  order  assessing  a  tax  upon 
the  estate  of  the  decedent  brings  up  for  review  the  followii^  ques- 
tions :  First,  whether  the  executor  and  trustee  is  entitled  to  commis- 
sions in  each  capacity;  second,  whether  a  bequest  to  the  Vivisection 
Investi^tion  League  is  subject  to  a  transfer  tax. 

[1]  The  testatrix  gave  to  the  Farmers*  Loan  &  Trust  Company  Ac 
sum  of  $40,000,  in  trust  to  pay  the  income  to  certain  life  tenants  men- 
tioned in  the  will,  and  after  their  death  to  pay  the  corpus  of  the  trust 
fund  to  the  remaindermen.  She  also  gave  the  Farmers'  Loan  &  Trust 
Company  in  trust  the  sum  of  $60,000,  to  pay  the  income  to  certain 
beneficiaries  during;  their  respective  lives,  and  to  pay  the  remainder 
to  the  persons  designated  in  her  will.  The  Fanners'  Loan  &  Trust 
Company  has  qtialilied  as  executor  of  the  will,  and  contends  ^aat  it 
is  entitled  to  commissions  as  executor  and  also  to  commissions  as  trus- 
tee upon  the  bequests  above  mentioned.  It  is  the  duty  of  the  executor 
to  collect  the  assets  of  the  estate  and  to  make  the  payments  directed 
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by  the  testatrix  in  her  will.  The  Farmers'  Loan  &  Trust  Company, 
as  executor  of  the  estate,  must  therefore  take  possession  of  the  assets 
of  the  estate  and  pay  over  to  itself  as  trustee  the  amounts  above  men- 
tioned. As  trustee  it  has  no  title  to  the  proper^  until  it  has  been  paid 
over  to  it  by  the  executor.  It  is  therefc»-e  entitled  to  commissions  as 
executor  for  receiving  and  pa^ng  out  the  entire  assets  of  the  estate, 
and  it  is  also  entitled  to  conmussi<»is  as  trustee  for  recavit^  the  trust 
funds  of  $40,000  and  $60,000  respectively.  Layten  v.  Davidson,  95 
N.  Y.  263.  The  a^waiser,  therefore,  erred  in  refusing  to  deduct  the 
trustee's  commissions  from  the  assets  of  the  estate. 

[2]  The  testatrix  bequeathed  the  sum  of  $5,000  to  the  Vivisection 
Investigation  League.  The  charter  of  this  corporation  shows  that  it 
was  organized  for  "the  investigati<»i  of  the  practice  of  vivisection  both 
upon  animals  and  upon  hiunan  beings,"  and  "carrying  on  any  work  ior 
die  purpose  of  rousing  public  sentiment  against  the  evils  of  vivisec^ 
tion.'*  Section  221  of  the  Tax  Law  provides  that  property  bequeathed 
to  any  "religious,  educational,  charitable,  missionary,  benevolent, 
hospital  or  infirmary  corporation"  shall  not  be  subject  to  taxation. 
Even  assuming  for  the  purpose  of  this  application  that  investigations 
of  the  practice  of  vivisection  may  result  in  remedying  certain  of 
the  evils  allied  to  be  ccmnected  with  that  practice,  or  in  ameliorat- 
ing tiie  conditions  tmder  which  e3q>eriments  are  made,  I  do  not  think 
that  a  corporation  engaged  in  making  such  investigations  can  be  re- 
garded as  charit^le  or  benevolent  within  the  oriunary  meaning  of 
those  words.  I  am  therefore  inclined  to  think  that  the  Vivisection 
Inves^^tion  League  is  not  embraced  within  the  classification  of  ex- 
empt corporations  under  section  221  of  the  Tax  Law,  and  that  the 
bequest  to  it  is  not  exempt  from  taxation.  The  aiv>aU  <m  this  point 
is  dismissed. 

The  order  fixing  tax  will  be  reversed,  and  the  appraiser's  report 
remitted  to  him  for  the  puipose  of  allowing  ccmmussions  as  executor 
and  trustee  on  the  stuns  of  $60,000  and  $40,000  bequeathed  to  the 
Farmers'  Loan  &  Trust  Company  in  trust  Settle  order  mi  notice. 
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MEMORANDUM  DECISIONS 


EmU  a  ABBOTT,  Respt,  t.  S.  T.  W.  BAND- 
FORD  St  SONS,  impld..  Apj^C  (Supreme  Court. 
Appellate  Dlvincai,  First  Departtneitt  March 
24,  19160  Jodgmeot  and  order  afflnned,  with 
coata.   No  opinion.   Cider  filed. 


Owm  B.  ABRAHAMS,  as  aastnee,  etc., 
Respt,  T.  AMERICAN  EXCHANQE]  NA- 
TIONAL BANK,  ApplL  (Supreme  Court,  Ap- 
pellate DItIbIod,  First  Department.  Jannarr 
28,  1910)  Order  afilnnedf  with  $10  costs  and 
disbnrsMnoits.  No  opiniUL   Order  filed. 


Owen  E.  ABRAHAMS,  aa  assignee,  etc., 
T.  AMERICAN  EXCHANGE  NATIONAL 
BANK.  (Supreme  Court,  Appellate  Division, 
First  Department  January  28,  1916.)  Mo- 
tion for  stay  denied,  with  |10  costs.  Order 
filed. 


Isaac  ABRAHOWrrZ  et  aL  t.  SOUTH- 
WESTERN SURETY  INS.  CO.  (Supreme 
Court,  Appellate  Division,  First  Department 
February  3!.  1916.)  Application  deided^  with 
$10  coats.    Oxder  slKned. 


Lillie  ADOLPHI,  Plff.-Respt-Landlord  v. 
Vincent  INGLIMA,  as  Executor  of  the  Last 
Will  and  Testament  of  Cbneetta  Lopinto,  sub- 
stituted party  in  the  place  and  stead  of  Cpn- 
cetta  Lopinto,  deceased,  Deft.-Applt. -Tenant. 
(Supreme  Court,  Appellate  Term,  First  Depart- 
ment February  10.  1916.)  Appeal  by  tenant 
from  a  final  order  of  the  Mnnidpal  Omrt,  City 
of  New  York,  Borough  of  Manhattan,  Sirst 
District  dlBpossessing  her  from  the  premises 
occupied  by  nim. 

PER  CURIAM.  The  final  order  should  be 
reversed  and  proceedings  dismissed  on  the  au- 
thority of  Adolpbi  T.  Inglima,  3S0  N.  Y.  Supp. 
130,  with  costs  to  the  appellant  Final  order 
reversed,  with  $25  costs,  and  proceeding*  dis- 
missed, witil  costs  in  the  court  below. 


Rose  ALBER8,  Apblt,  v.  Edmund  B.  KUR- 
SHEEDT,  Bespt  (Supreme  Court  Appellate 
Division,  First  D^rtment  Janoary  26, 1916i) 
Judgment  affimwd,  wltli  OMta.  No  opinion. 
Order  filed. 


Louise  ALBRITE,  as  Adm'z,  etc.,  Respt,  t. 
THOMPS0N-8TARBET  COMPANY.  Applt 
(Supreme  Oonrt,  Appellate  Division,  First  De- 
partment February  25,  1916.)  Jud^ent  and 
order  affirmed,  with  costs.  No  opinion.  (Mc- 
Laughlin, i.t  dlwwiting.)   Older  ffled. 


Walter  H.  ALCOGK.  R«Bpt,  t.  HYDRAU- 
UC  TURBINE  CORP'N,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
February  25,  1916.)  Order  affirmed,  with  $10 
coats  and  duboraements.    No  otdnion.  Order 

Alyce  M.  AIjLAIRB,  r«sp<nident  t.  Charles 
M.  ALIAIRE,  appellant  (Supreme  Coart, 
Appellate  Division,  Second  Dfa>artnLent  Jan- 
uary 14,  1016.)  In  his  discretion,  the  court  at 
Special  Term  declined  to  discbarge  from  an 
alinuHiy  order  a  defaulting  defendant  who,  in 
violation,  of  our  decree,  had  within  three  months 
remarried  in  New  jMsey.  Besides  being  a  dia- 
obedience^  his  act  oonnsted  also  in  taking  on 
himself  a  new  financial  responsibility  which 
tended  to  prevent  him  front  paylngthe  sums  di- 
rected for  plaintifTs  snnport  His  conduct 
therefore,  cannot  commend  his  amieal  to  a  New 
York  court  Ryer  v.  Rycr,  S3  Hun,  116.  As 
appdUant  makes  ont  no  giwind  for  as  to  inter- 
fere with  the  refusal  of  the  eout  at  Bnedal 
Term  to  rdieve  him,  tbe  order  Is  affirmed,  with 
$10  coats  and  dlsbannnaits.  Joiks,  P.  j.,  and 
Thomas  Stai^eton,  Milli,  and  Putnam,  JJ., 
concur. 

WUliam  AUiAK.  appellant,  v.  Henry  M. 
DOWNING  and  Wiiifrod  DOWNING,  re- 
spondents. (Supreme  Court  Aw^ate  Division, 
Second  Department  February  4,  1916.)  Judg- 
ment and  order  of  the  Connty  Court  of  West- 
chester County  affirmed,  with  costs.  No  opin- 
ion. JenkjL  e.  J„  and  ThiMnaa,  Stapleton, 
Mills,  and  Patnam,  JJ.,  concur. 

ALLIED  INVESTORS  BBAI/Fr  GO., 
Applt,  V.  John  P.  MITCHEO^  as  Mayor,  etc., 
Respt  N.  Y.  SANITARY  UTILIZATION 
CO.  V.  SAME.  (Supreme  Court  Appellate  Di- 
vision, First  Department  Mardi  2^  19ia) 
Orders  affirmed,  with  $10  costs  and  disburse- 
ments.  No  opinion.   Ordwa  Sled. 

ALLIED  INVESTORS  REAI/TY  CO., 
Respt,  V.  John  P.  MITGHKU  as  Maytur.  etc., 
Gaffney,  Oahagan  &  Van  Etten,  Ai^lts.  N.  Y. 
SANITARY  UTILIZATION  CO.  v,  SAME. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment March  24,  1916.)  Orders  affirmed, 
with  $10  costs  and  dlibanementa.  No  0]^<m. 
Order*  filed. 


AMERICAN  FIDELITY  OO.  OP  MONT- 
PELIER,  VT.,  Bespt.,  William  E.  D. 
STOKES,  Applt  (Snprenie  Oonrt,  Anwliate 
Division,  First  Department  Jannaiy  28, 1916.) 
Judgment  and  order  afflnned,  with  ooati.  No 
opinum.   Order  filed. 
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ObIIk  ANTONOWSKY^  rnpondent.  t.  Na- 
than NAJnaS.  appellant  (Supreme  Court.  Ap- 
pellate DiTision,  Second  D«partmenL  March 
3,  19160   Apidleatloa  denied*  with  910  coata. 


The  AUGU8TINIAN  COLLEGE  OF  VILLA 
NOVA,  eta,  respondent,  The  IDAHO-MARY- 
LAND DBVELOPMENt  COMPANY  et  oL, 
defeudanta;  John  M.  Reiner,  appellant.  (Su- 
preme Court.  Appellate  Division,  Second  De- 
partment March  3,  1916.)  Motion  to  dismiBs 
appeal  granted,  without  coeta. 


A.  W.  DUCKETT  &  CO.,  Respt,  v.  N.  Lee- 
Ue  CARPENTER  et  al.,  ApplU.  (Supreme 
Court,  Appellate  Division,  First  Department 
Febmarr  11,  1916.)  Ordw  affirmed,  vithoat 
costs.   No  oj^nion.   Order  filed. 


Richard  BACHIA  and  another,  respondents, 
V.  C.  Milton  ROGERS,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
February  28,  1916.)  Judgment  reversed  and 
new  trial  granted,  coats  to  abide  the  event  Mk 
the  sole  ground  that  there  Is  no  finding  that  the 
statutory  braid  required  to  maintain  the  action 
was  ever  filed  or  served.  If  it  may  be  estab- 
lished by  documentatT  evidence  that  the  bond 
in  question  was  filed  and  served,  it  ma^  be 
avaued  ol  for  the  purpose  of  affirnung  the  judg- 
ment on  an  application  for  a  reargament  Jenka, 
P.  J.,  and  Ihomas,  CMr,  Mllla,  and  Bkh,  JJ., 
concur. 

BACHNER-HALL  COMPANY,  Inc.,  respt 
v.  iKTNA  INSURANCE  COMPANY,  apmt 
(Supreme  Court  Appellate  Division,  Third  De- 
partment March  8,  1916.)  Order  modified, 
so  as  to  strike  from  the  complaint  the  sixth 
paragraph  thereof  after  the  words  "that  im- 
mediately aftnr  the  occurrence  of  said  fire  the 
plaintiff  gave  doe-notice  thereof  to  defendant" ; 
the  seventh  paraprraph  banning  with  and  f<^- 
lowing  the  words  "that  when  the  said  notice  and 
account  waa.ao  delivered  to  the  defendant" ;  the 
ninth  paragraph,  except  that  part  thereof  be- 
ginning with  the  words  "the  defendant  throuRh 
duly  authorijEed  attorneys"  and  ending  with  the 
words  "in  behalf  of  defraidant  and  other  in- 
surance companies  taking  part  theiein" ;  the 
eleventh  and  thirteenth  paragraphs;  and  the 
sixtaenth  paragraph,  except  the  last  -clanse 
thereof;  and  said  order  further  modified  by 
striking  therefrom  the  provision  as  to  costs  and 
by  providing  that  the  complaint  may  ha  amend- 
ed if  in  the  opinion  of  the  plaintiff  such  amend- 
ment becomes  necessary  by  reason  of  this  modi- 
fication, and  as  so  modified  said  order  affirmed, 
without  costs.    All  concur. 

Anthony  BAGAROZY  v.  Albert  PESCB  et 
al.  (Supreme  Court  Appellats  Division.  First 
Department  March  24,  1916.)  Application 
denied,  with  $10  coats.   Order  signed. 

Frederick  W.  BAHRENBDRG.  Applt.,  v.  Fe- 
lice J,  BAHBENBURO,  Respt  (Supreme 
Conrt,  Appellate  Divisioai,  First  Department. 


Febraary  4,  1916.)  Judgment  (88  Hiae.  Bep. 
272,  160  N.  Y.  Supp.  C»9}  affirmed,  with  costs. 
No  opinion.  Ordw  filed. 

Theodore  BAKER  et  aL,  appellants,  v.  Emma 
H.  GRIFFITH  and  Charles  B.  Griffith,  re- 
spondents. (Supremo  Court,  Appellate  Divi- 
sion, Second  Department.  Marca  17,  1916.) 
Order  affirmed^  with  $10  costs  and  disburse- 
ments.  No  opmion. 

Haniioa  BAMBBRGEB.  as  tnistee,  An^lt- 
Respt,  T.  Ja«^  CANTOR  and  ano..  RespU.- 
Applts.  Impld.  with  Edwin  Wolf  et  al., 
Applt8.-Respta.  (Supreme  Court  Appellate  Di- 
vision, First  D^iertmuit  March  17,  1916.) 
Judgment  affiAned  without  eosts.  No  opinion. 
Older  filed. 

Samuel  O,  BANNAB,  respondent,  T.  James  S. 
FRAZER,  appellant  (Supreme  Court,  Appel- 
late Division,  Second  Department.  February 
28,  1916.)  Judgment  and  order  affirmed,  with 
costs.  No  cn>inton.  Jenks,  P.  J.,  and  Thomas, 
Btapleton.  Mills,  and  Putnam,  JJ.,  concur. 

Ohio  C.  BARBER,  Applt.  v.  Lewis  R. 
SPEARB,  Respt  (Supreme  Court,  Appellate 
Division,  First  Department  February  25, 
1016.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements. No  opinion.   Order  filed. 

Edward  P.  BARRETTiRespondent,  v.  HUD- 
SON TRUST  COMPANY,  Appellant,  John  V. 
Schaefer,  Jr^^  ft  Co.,  et  al.,  respondents  and  de- 
fendants. (Supreme  Court,  Appellate  Division. 
Second  Department  March  3,  1916.)  Order 
affirmed,  with  $10  coata  and  disbursements.  No 
opinion.  Jenks,  P.  J.,  and  Thomas,  Stapleton, 
Milla,  and  Putnam.  Jj.,  concur. 

George  BARRIB  et  al.,  Applts.,  v.  J.  Macy 
WILLETS,  Respt  (Supreme  Conrt  Appellate 
Division,  First  Department  March  8,  101&) 
Judgment  and  order  affirmed,  with  coats.  No 
opinion.   Order  filed. 


Ann  BAS3ETT,  as  adminigtratrix  de  bonis 
non  of  the  goods,  chattels,  and  credits  of  Brid- 
get Bassett,  deceased,  applt.,  v.  Elizabeth  Mc- 
GUIRE,  respt  (Supreme  Court,  Appellate  Di- 
vision, Third  Department  March  8,  1916.) 
Judgment  and  order  unanimously  affirmed,  with 
costs. 


Arthur  R.  BASTINB,  Respt,  v.  Webster  B. 
MABIB.  Applt  (Supreme  Court,  Appellate 
Division,  Iirst  Department  February  18, 
1916.)  Judgment  affirmed,  with  cOsta.  No 
opinion.  Order  filed. 


Robert  A.  BBATTY  r.  OosUt  L.  BOSBN- 

BERG.    (Supreme  Court,  Appellate  Division, 

First  Department  March  10^  1916.)  Applica- 
tion granted.   Order  signed. 


Digitized  by 


Google 


1118 


107  N9W  TOBK  nVPPLEUmm 


GharleB  A.  BBLDDN,  iuAr^  etc..  Bespt,  t. 
Susie  B.  FITCHBTT,  impld.,  Applt.  {Supreme 
Court,  Appellate  DiTiaion,  First  Departmeot. 
January  28,  1916.)  Jnigmmt  afflrmed,  with 
costs.  No  opinion.   Order  filed. 

In  th6  Matter  of  BELMONT  AVENUE. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. February  11,  1916.)  Order  (155  N. 
Y.  Supp.  205)  affirmed,  with  $10  costs  and  dia- 
barsementi,   Mo  opinion.   Oraer  filed. 

In  the  Matter  of  the  applicatlcm  and  petition 
of  John  A.  BENSEL  et  aL,  constituting  the 
Board  of  Water  Supply  of  the  City  of  New 
York,  to  acquire  real  estate  in  the  Towns  of 
Mt.  Pleaaant  and  Greenbunch,  etc.  (Supreme 
Court,  Appellate  Dirldon,  Second  Department. 
March  8.  ^16.)  Motion  denied,  with  |10  costs. 


In  the  matter  of  the  claim  of  John  Frederick 
BENTON,  for  c<»npenaation,  etc.,  t.  Geotffe  H. 
FKAZER,  Muplorer,  and  Znridi  General  Acci- 
dent A  Liability  Insurance  Company,  Limited, 
insurance  carrier,  applta.  (Supreme  Oourt,  Ap- 

?ellate  DiTision,  Third  Department  Mazeh  ^, 
916.)   Motion  denied. 


Jacob  Milton  BERGEN,  respondent,  t.  The 
CITY  OF  NEW  YORK,  appellant  (Supreme 
Court,'  Appellate  Division,  Second  Department. 
January  28,  1916.)  Order  affirmed,  with  ?10 
costs  and  disbursements.  No  opinion.  Jenks, 
P.  J.,  and  Thomas,  Carr,  Mills,  and  Rich.  JJ.. 
concur. 

Abraham  BERGER,  Respondent,  T.  The  EB- 
LINO  BREWING  COMPANY,  AppeUant  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment January  28.  1916^  Appeal  from  order 
of  Special  Term,  New  York  County,  denying 
motion  for  stay  of  proceedings. 

PER  CURIAM.  The  order  appealed  from  is 
reversed,  with  $10  costs  and  disbursements,  and 
the  motion  granted,  on  the  authority  of 
Schwartz  t.  Minsker  Realty  Co.,  166  App.  Dir. 
681.  152  N.  Y.  Supp.  70:  Singer  t.  Garlick, 
123  App,  Dir.  282,  IW  N.  T.  Supp.  972. 


Aaron  BERGER  t.  Albert  S.  NICHOLS. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment Januan  2&,  191ft)  Motion  granted, 
with  no  ooflt&   (fcder  fflei 


JOS.  F.  BERNASCHBFF  BUILDING 
CONSTRUCTION  CO.,  Inc.,  respondent,  v. 
Frank  HAJEK  et  al.,  copartners,  etc^  appel- 
lants. (Supreme  Court,  Appellate  Division, 
Second  Department  February  28,  1916.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion.  Jenks,  P.  J.,  and  Stapleton,  BliUa, 
Rich,  and  Potnam,  JJ.,  concur. 

Matter  of  Charles  BERNTSON,  Applt.,  t. 
John  T.  FBTHERSTON,  Com'r.  etc.,  Respt. 
(Supreme  Court,  Appellate  Division,  tint  De- 
partment March  10,  1016.)  Order  affirmed, 
with  $10  costs  and  diaburvements.  Mo  opinion. 
Order  filed. 


John  N.  BERRY  and  William  B.  Jackson, 
appellants,  v.  Lee  M.  KLEIN  and  Samuel  Jack- 
son, copartners,  etc.,  respondents.  (Supreme 
Court  Appellate  Division,  Second  Department 
March  10,  1016J  Order  affirmed,  with  costs. 
No  opinion.  Jenks,  P.  J.,  and  Thomas,  Staple- 
ton.  Blch,  and  Putnam,  JJ.,  concur. 

Matter  of  BILLBOARD  PUB.  CO.  t.  KINB- 
TOPHOTE  CORFN.  (Supreme  Court,  Appel- 
late Division.  First  Department.  March  24, 
1916.)  Application  denied,  with  $10  costs.  Or* 
der  signed. 

Alberto  BIMBONI  v.  John  BIcCOBMACK. 
(Supreme  Court  Appellate  Division,  Sirat  De- 
partment March  24,  1916.)  Application  de- 
nied, with  $10  costs.    Order  signed. 


William  BLAISDELL.  appdUnt  t.  LONG 
ISLAND  RAILROAD  GOlCPANY.  reqwndent 
(Supreme  Court  Appellata  Divlnon,  Second 
Department  January  19,  1916^  Bfotloii  de- 
nied. 

Matter  of  WlUiam  O.  BLAKE  T.  Andrew  J, 
MAGUIRB  et  al.  (Supreme  Court  Appellate 
Division.  First  Department  March  24,  1916.) 
Motion  denied,  with  $10  costs.  Order  ffled. 

Sigmund  BLITZEB  v.  WilUam  TBGHSLBR. 
(Supreme  Court  Appellate  Division,  First  De- 
partment March  10.  1916.)  Motion  granted, 
with  $10  coats.  Order  filed. 

In  the  matter  of  the  claim  of  Blla  BLOOM- 
FIBLD,  claimant  t.  S.  NOVBMBBR,  employ- 
er, and  Zurich  General  Accident  &  LiawUty 
Insurance  Company,  limited,  insurance  car- 
rier, applts.  (Supreme  Oourt  Appelate  Divi- 
sion, Third  Departmoit  Matb  2S,  191&) 
Motion  denied. 

Louis  BLUMENBBRG  et  aL  t.  Ernest  F. 
BILERT  et  al.  (Supreme  Court  Appellate  DI- 
visicm.  First  Dwartment  January  28,  1916.) 
Motion  to  extend  time  to  plead  granted.  Order 
filed. 

Louhi  BLUMENBBRG  et  aL,  Respondents.. 
V.  Ernest  F.  EILERT  et  aL,  Applts.  (Supreme 
Court,  Appellate  Division,  First  Department 
January  28,  1016.)  Order  afBrmed,  with  $10 
costs  and  disbursonents.  Mo  opinion.  (Mer 
filed. 


George  BOCKHAUS  v.  INTBRBOROUOH 
RAPID  TRANSIT  CO.  (Supreme  Court  Ap- 
pellate Division,  First  Department  June  25, 
1915.)  Motion  denied,  with  $10  coats.  Order 
filed.  Memorandum  par  curiam. 

Samuel  BORCHAHDT  v.  LORD  ELEC- 
TRIC CO.  (Supreme  Court  Appellate  Divi- 
8i«i,  First  Department  Mareh  24,  1916^ 
Motion  denied,  with  $10  costa.  Order  sl«B«d. 
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Hatter  of  BOUEXR  CONTRACTING  CO.  v. 
W.  H.  CALLAHAN  CONTBACTINQ  CO. 
(Supreme  Court,  Appellate  Divisioa,  First  De- 
partment. Januanr  28,  1916.)  Motion  grant- 
ed; question  certified.   Order  filed. 


BRAMHALL  DEANB  CO.  t.  Mary  B.  MC- 
DONALD. (Supreme  Court,  Appellate  Divi- 
sion, First  Department  Jannary  28,  1916.) 
Application  granted.  Order  signed.  Motion  for 
8tay  fcranted  on  eolations  stated  in  order.  Or- 
der filed. 

B.  P.  DUOAS  CO.,  Applt,  T.  The  BATBE 
COMPANY,  In&,  Bespt.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  January 
28.  1916.)  Order  aiBnaed.  with  $10  coats  and 
ditfiunemeats.  No  <^dnloii.  Order  filed. 

Edward  N.  BRBITUNO,  Respt.,  t.  L.  Allyn 
WIGHT,  Thomas  W.  Lamar,  Harry  L.  Parker, 
and  James  L  Freeborn,  copartners,  etc^  Applts. 
(Supreme  <7ourt.  Appellate  Division,  First  De- 
partment. February  25,  19160  Appeal  from 
order  of  Special  Term,  New  York  County,  de- 
nying motion  for  leave  to  serve  an  amended 
answer. 

PBB  CURIAM.  We  are  of  opinion  that  the 
matter  sought  to  be  introduced  by  the  amended 
answer  is  Immaterial,  and  therefore  the  order 
appealed  from  must  be  affirmed,  with  910  costs 
and  disbnrsementa.   Order  filed. 


In  the  Matter  of  the  application  of  Rose  VtUla 
BRBS,  for  admission  to  the  bar.  (Snprone 
Court,  Ajmellate  Division,  Second  Department. 
Ftebraary  11,  191&)   Application  granted. 

Elira  BROEAW  v.  Louis  SHERRY.  (Sn- 
preme  Court,  Appellate  Division,  First  D^art- 
ment.  January  28,  1916.)  Motion  dmled,  with 
910  costs.   Order  filed. 

Max  BROWN,  Applt,  v.  Benjamin  HOFF- 
MAN, Respt  (Supreme  Court,  Apiwllate  Divi- 
sioD.  First  Department  March  24,  1916.)  Or- 
der affirmed,  with  $10  costs  and  disburaementa. 
No  opinion.  Order  filed.  Se&  also,  IBl  N.  X. 
Sapp.  573,  167  App.  Div.  887. 

George  D.  BROWN,  plaintiff-appellant,  Ralph 
Brown,  receiver-appellant,  v.  PURDT  CON- 
STRUCrriON  company  ec  al.,  defendants, 
William  S.  Finberg  and  International  Heater 
Companjr,  respondents.  (Supreme  Court,  Appel- 
late Division,  Second  Department  March  10, 
1910.)  Order  of  the  County  Court  of  Kings 
County  modified,  by  allowing  and  settling  the 
receiver's  accounts  as  filed,  and  directing  that 
the  balance  ia  the  receiver's  hands,  after  pay- 
ment of  his  UgtH  fees  and  charges,  and  attor- 
n^'s  fees,  as  provided  in  the  order,  be  paid  to 
the  plaintiff  In  this  action  as  assignee  <»  Purdy 
Oonstmction  Company,  and,  as  so  modified,  or- 
der affirmed,  with  $10  costs  and  disbursements 
to  the  appwlanta.  No  opinion.  Jenks,  P.  J., 
and  Thomas,  Stoi^eton,  Mills,  and  Putnam,  JJ., 
concur. 


Midiael  J.  BtJCET.BT,  and  Daidel  Buckley, 
infants,  by  Mary  A  Buckley,  their  guardian  ad 
litem,  respondents,  v.  Loretta  BUCKI^Y,  et 
al.,  respondents,  AloU  L  Hofakcr,  purchaser 
appellant.  (Supreme  Court  Appellate  Division, 
Second  Departuwnt  Mardi  24,  1916.)  Order 
of  the  0>unty  Court  of  Kings  Countr  reversed, 
with  $10  costs  and  disbursements,  and  motion 
granted,  with  $10  costs.  Any  money  paid  by 
said  purchaser  on  the  purdiase  price  directed  to 
be  returned  to  him,  with  interest  frtxu  date  of 
payment  thereof,  upon  the  ground  that  the  Court 
did  not  gain  Jurisdictitm  of  appellant 
tlirough  the  failure  to  make  an  order  requiring 
a  copy  of  the  summons  to  be  also  delivwed,  in 
behalf  of  the  defradant  to  a  person  designated 
in  the  order  "as  required"  by  section  426  ot 
the  Code  of  Civil  Procedure.  Jenka,  P.  J.,  and 
Thomas,  Oarr,  Stapleton,  and  Mills,  JJ.,  concur. 


Julia  O.  BUSH,  respt,  v.  Frank  L.  CBOS- 
SBTT,  applt  (impleaded  with  Kate  Crossett  et 
al.,  defendants).  (Lot  No.  15.)  (Supreme  0>urt, 
Appellate  Division,  Third  D^artmeut  March 
8,  1916.)  Judgmtent  affirmed,  with  costs.  All 
concnr,  «eept  Kellogg,  P.  J.,  dissenting  and 
Lyon*  J.,  not  sitting. 

Julia  O.  BUSH,  respt,  v.  Frank  L.  CROS- 
SETT applt  (impleaded  with  Kate  Crossett  et 
al.,  derts.)    (Lot.  No.  17.)   (Supreme  Court,  Ap- 

Jellate  Division,  Third  Department    March  8, 
916.)    Judgment  unanimously  affirmed,  with 
costs.   Lyon,  J.,  not  sitting. 

Julia  C.  BUSH,  respt,  r.  Frank  L.  CROS- 
SETT, Applt  (impleaded  with  Kate  Oossett  et 
aJ.,  defts.)  (Lot  No.  27.)  (Supreme  Court,  Ap- 
pellate Division,  TUrd  Department.  Matdi  8, 
1016.)  Judgment  unanimously  affirmed,  with 
coats.   Lyon,  J.,  not  sitting. 

Julia  a  BUSHs  respt,  t.  Frank  L.  OROS- 
SBTTT,  applt  (impleaded  with  Kate  Oossett  et 
al.,  defts.)  (Lot  No.  41.)  (Supr«ne  Court,  Ap- 
pellate Division,  Third  Depertmoit  March  8, 
1916.)  Judgment  unanimously  affirmed,  iridi 
costs.   Lyon,  J.,  not  ritting. 

Julia  O.  BUSH,  respt,  v.  Frank  L.  CROS- 
SETT, apidt  (impleaded  with  Kate  Ch^Msett  et 
al.,  defts.).   (Lot  No.  43.)   (Suivraae  Court,  Ap- 

Silate  Dividon,  Third  Department   March  8, 
10.)    Jodgmoit  onanimoudy  afficmed*  with 
costs.   Lyon,  J.,  not  sitting. 

Thomas  F.  BTBNBS,  rerapndent,  v.  Frank 
J.  TYLER  and  Frances  IVler,  appellants; 
Mary  Byrnes  et  al.,  defendants.  (Supreme 
Court,  Appellate  Division,  Second  Department 
March  17,  1916.)  Motion  to  dismiss  appeals 
denied,  on  cradition  that  appellants  perfect  their 
appeal,  place  th«  ease  on  the  Apm  calendar, 
and  be  ready  for  argumoit  when  readied ;  oth- 
erwise, motion  granted,  wltii  $10  costs  in  each 
case. 

In  the  Matter  of  Bernard  A  OAFFREY. 
(Supreme  Court,  Acmellate  Division,  E\rst  D©- 
partment  March  24,  1916.)  Order  affirmed, 
with  $10  coats  and  disbnisanenti.  N»  o^nioii. 
Order  filed. 
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Gennaro  OA.O0IAN0,  BespL.  t.  BTTNKEL 
BROS.,  Inc.,  ApplL  (Supreme  Coart,  Appel- 
late Dirisioti.  Ftrat  Department  March  24, 
1916.)  Order  affirmed,  with  $10  coatB  and  dis- 
boFKments.   No  opinion.   Order  filed. 


Vincenzo  OARMISCIANO,  Applt.  v.  MA- 
SON'SEIAMAN  TRANSPORTATION  CO., 
Respt.  (Supreme  Coiurt,  Appdlate  Division, 
First  Department  Pebraarr  11,  1916.)  Order, 
so  far  as  appealed  from,  reversed,  with  flu 
costs  and  disbursements,  and  motion  to  that  ex- 
tent denied.    No  opinion.    Order  filed. 


Joseph  P.  OABNBY,  appellant,  t.  PEJNN 
BBAI/ry  COMPANY,  respMident  (Supreme 
Court,  ApDellate  Division.  Second  Department 
February  28,  1916.)  Motion  granted,  appellant 
within  30  days  to  have  prepared  one  authaitl- 
eated  typawritten  oc^y  of  the  appeal  papers  for 
the  court,  to  be  paged  and  foHoed  and  one  o^y 
thereof  to  be  serred  on  tbe  respimdent 

Jamea  J.  CASKT.  appellant,  t.  Frank  S. 
QANNON  and  John  Henry  Wegener,  as  execu- 
tors, etc.,  and  others,  respondents  (three  cases). 
(Supreme  Court,  AppisUate  Division,  Second  De- 
partment December  24,  1915.)  Appeal  from 
order  of  Mr.  Justit^  Manning  dismissed,  with- 
out costs.  Tbe  other  motions  to  dismiss  appeal 
denied,  on  condition  that  appellant  perfect  the 
same,  place  the  cases  on  the  January  calendar 
of  1916,  and  be  ready  for  argument  when  reach- 
ed ;  otherwise*  motions  granted,  with  flO  costs. 

Matter  <rf  Robert  S.  OHAPIN,  Applt, 
Marcus  M.  MARKS,  as  President,  etc.,  and 
ano.,  Respt  (Supreme  Oonrt,  Appelate  Divi- 
sion, First  Department  March  24,  1916.)  Oi^ 
der  affirmed,  with  $10  costs  and  disbursements. 
No  opini(»L    Order  filed. 

George  H.  CHAPMAN  v.  NIAGARA'  SILK 
UIIXS.  (Suprane  Goart,  Appellate  Division, 
Tliird  Departmait  March  23,  1916.)  Motion 
denied. 

Nora  CHIIJ>ERS,  as  Administratrix,  etc.,  ot 
Alfred  Thomas  ChiLders,  deceased,  appellant,  v. 
BROOKLYN  EASTERN  DISTRICT  TER- 
MINAL,  respondent     (Suproue  Court  Ap- 

$ellate  Division.  Second  Department  March 
0,  1916.)    Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  denied. 


Prosdlla  CHRZANOWSKA  v.  CORN  EX- 
CHANGE] BANK.  (Supreme  Court,  Appellate 
Division,  First  Department.  February  2&, 
1916.)  ApplieatUm  granted.   Order  signed. 

Margaret  T.  CHUROHf  as  administratrix, 
etc.,  of  Charles  Church,  deceased,  appellant, 
T.  SEABOARD  CONSTRUCTION  COMPANY, 
respondent  (Supreme  Court,  Appellate  Divi- 
rion.  Second  Department .  February  2S,  1916.) 
Judgment  an4  order  unanlnumalx  afflrmed,  with 
cost*.    No  opinion. 


In  the  Matter  of  the  Final  Judicial  Settlement 
of  the  Accounts  of  George  M.  CLAFP,  etc., 
respondent;    Warrw  E.  daiv  et  al.,  appel- 


lants. (Sopreme  Oonrt,  Appellate  DlvMon,  Sec- 
ond Department  March  17,  1916.)  Motion  de- 
nied, without  costs,  upon  condidcm  that  withbi 
10  days  appellants  ^int  and  serve  a  ease  on 
appeal,  place  tAe  aame  on  tbe  April  calendar, 
and  be  ready  for  argomoit  when  reached;  oth- 
erwise, motion  granted,  with  flO  costs  to  the 
re^ndent  trustee. 

Thomas  A.  CLARKE,  reepoodent,  .t.  1175 
DE  KALB  AVENUE  COMPANY,  Inc..  ap- 
pellant, and  George  W.  Cuff,  defendant  (Su- 
preme Court,  Appellate  Division,  Second  De- 

Sartment  February  28,  1916.)  Judgment  af- 
rmed,  with  costs.  No  opinion.  JeoKs,  P.  J.. 
and  TlUMxiaa,  Carr,  Rich,  and  Putnam,  JJ.,  can- 
cur. 

Nicholas  L  CLARKIN,  Appellant  CITY 
OF  NEW  YORK,  respcmdent  (Supreme  Court, 
Amidlate  Division,  Second  D^artmoit  March 
17,  1916.)   The  demurrer  is  sustained  as  to  the 

second  defense  and  tbe  seventh  partial  defense 
on  the  authority  of  AIcGrade  v.  City  of  New 
York,  126  App.  Div.  362,  110  N.  Y.  Supp.  517, 
Moore  v.  Board  of  Education,  121  App.  Div. 
862,  106  N.  Y.  Supp.  983,  affirmed  195  N.  Y. 
614,  89  N.  E.  1105,  and  Pitt  v.  Board  of  Educa- 
tion (216  N.  Y.  304,  110  N.  E.  612) ;  and  the 
demurrer  to  the  fifth  defense  Is  sustained  as, 
within  Allen  v.  City  of  New  York,  160  Ai»>. 
Div.  634,  145  N.  Y.  Supp.  1022,  the  matter 
should  not  be  pleaded  affirmatively,  but  would 
be  a  mere  matter  of  denial,  if  the  complaint  had 
proper  all^ations  to  bring  it  within  Allen  v. 
Cit7  of  New  York,  which  points  out  the  plain- 
tiff s  remedy.  The  demurrer  to  the  eighth  par- 
tial defense  is  overruled  on  tbe  authority  of 
Brehm  v.  Mayor,  etc..  of  N.  Y.,  104  N.  Y.  186, 
10  N.  E.  158,  and  the  interlocutory  judgment 
(91  Misc.  Rep.  98,  154  N.  Y.  Supp.  1019).  so 
far  as  appealed  from,  is  reversed  snd  the  de- 
murrer sustained,  with  costs,  with  the  usual 
leave  to  plead  over  on  payment  of  costs.  Jenks. 
P.  J.,  and  Thomas,  Stapletoo,  Mills,  and  Put- 
nam, JJ.,  concur.  Setue  order  before  Huhu- 
as,  J. 

Kathleen  CLIFFORD  t.  MITCHELL  MO- 
TOR CAB  CO.  OF  N.  Y.  (Supreme  Court,  Ap- 
pellate Division.  First  Department  February 
25,  1916.)  Application  denied,  with  $10  coats. 
Order  signed. 

John  A.  COBLE,  claimant-respondent,  v. 
STATE  of  New  York,  defendant-appellant. 
(Supreme  Court,  Appellate  Divisim,  Third  De- 

Sartment  March  23,  1916.)  Motimi  denied, 
pinion  per  curiam. 

PER  CURIAM.  The  Attorney  General  is  not 
in  a  position  to  urge  the  absence  from  the  rec- 
ord of  a  notice  of  intention  to  file  the  claim. 
Tbe  affidavits  filed  show  that  notice  of  such  in- 
tention was  duly  filed,  and  that  it  waa  under- 
stood between  the  Attorney  General,  the  at- 
torneys for  tbe  claimant,  and  the  Board  of 
Claims,  that  the  fire  at  oie  Capibrf  accounted 
for  tbe  absence  of  the  record  of  such  notice. 
Tbe  chairman  of  the  Board  saKested  '"tliat'aB 
there  was  no  dispute  about  the  Mct  that  nodces 
were  properly  filed  the  introduction     tbe  ctvies 


Digitized  by 


Google 


lOBHOKANDtm  DBCIBION8 


mi 


of  the  notioM  ooold  fw  dlapeuftd  wltii."  The 
trial  proceeded  npoa  that  theory.  No  objection 
was  made  upon  the  trial  that  each  notice  had 
not  been  ihraii  or  riwwn.  The  guestioB  cannot 
now  be  nused.  The  motkm  fw  a  rea^nment  ia 
denied. 

Cecil  A.  OOGHI/AN,  Keept.  t.  Mande 
BEACH  et  al.,  Apidta    (Supreme  Ooort,  Appel- 
late Division.  Slrat  DepartmenL    March  24, 
19160    Jodnnmt  affirmed,  with  eoati.  No 
opinioa.   Order  filed. 

Boae  M.  OOLIilOAN,  as  admlniatratiiz,  etc., 
of  James  H.  Oidligan,  deceased,  renMuident, 
The  CITY  OF  NEW  YORK,  appellant  (Sa- 
proue  Cmirt,  Appellate  Divisioo,  Second  De- 
PMtment.  March  10,  1816.)  Jadgment  (83 
MIm:.  Rep.  573.  144  N.  T.  Bapp.  104$  modified, 
by  dedoctinc  the  amount  of  the  extra  allowance, 
and,  as  modified,  It  and  the  order  denying  the 
motion  for  a  new  trial  are  affirmed,  without 
costs.  Order  grantiiu  wctra  allowance  terersed, 
and  motion  denied.  Jenka,  P.  J.,  and  Stapleton, 
MillB,  Rich,  and,  Pntnam,  JJ.,  cmcur. 

George  OONSTANTIN  v.  OONSOLTDATDD 
GAS  CO.  (Snpieme  Court,  Appellate  Divi^on, 
First  Department.  March  24, 19100  Ap^lca- 
tion  granted.  Order  signed. 

Tn  the  Matter  of  the  apiAication  of  James  A. 
COBWIN  et  al..  to  be  rebeved  of  liability,  etc- 
as  sureties  on  the  bond  of  Francis  F.  Reeve  and 
Samuel  L'Hommedieo,  as  general  guardians,  etc 
(Supreme  Court.  Appellate  Division,  Second  De- 
partment February  4,  1916.)  Order  of  the 
Surrogate's  Court  of  Suffolk  0>un^  affirmed, 
with  $10  coats  and  diabozaements.  No  opinion. 
Jenks,  P.  J.,  and  SAomas,  Stapleton,  ana  Mills, 
JJ.,  concur. 

George  OOUNES  t.  Charles  GRANIDES  et 
al.  (Supreme  Court,  Appellate  Division,  First 
Department  March  24, 1910.)  Motion  denied, 
with  $10  costs.   Order  filed. 

Amelia  J.  COURT  v.  The  BANKERS' 
TRt'ST  (X>.,  as  Trustees  etc^espt  (Supreme 
Court,  Appellate  DlTision,  First  Department 
February  &,  1910.)  Order  affirmed,  with  ?10 
costs  and  disbursements,  with  leave  to  j^aintifit 
to  serre  a  further  amended  complaint  on  pay- 
ment of  ooBta.   No  opinion.  Ordw  filed. 

Amelia  J.  COURT  v.  The  BANKERS' 
TRUST  CO.  (Sapremo  Court,  Appellate  Divi- 
iion,  First  Department  March  24,  19ia)  Mo- 
tion granted;  question  certified  as  stated  in 
order.   Order  filed. 

Elmer  S.  COWEIN,  respt,  t.  Patrick  Me- 
GOVERN  and  Charles  L.  Perrin,  as  copartners, 
etc,  applta  (Supreme  Court,  Appellate  Divi- 
sicm.  Third  DWartment  March  8,  1916.) 
Judgment  and  onier  unanimously  affirmed,  with 
costs. 

In  the  Matter  of  the  Application  of  Ethel  A. 
COX,  as  adminintratrix,  etc ;  William  J.  Cody, 
appellant    (Supreme  Court,  Appellate  Division, 

157  N.y.S.-71  • 


Seccmd  Department  Marcli  24.  1910.)  Motitm 
draiied  for  lack  ol  nower,_  without  coats.  See 
Parks  T.  Murray,  1(»  N.  Y.  646,  16  N.  E.  486. 

Guiseppe  CRAPRIZZIO,  Applt,  t.  CEN- 
TRAL NEW  ENGLAND  RtT  CO^  Respt 
(Supreme  Court,  Appellate  Division,  First  De- 
partment February  4,  1916.)  Judgment  af- 
firmed, with  costs.  No  opinion.  (Dowling,  J., 
dissenting.)   Order  filed. 

CBTSTALLOLASS  &  SYPHON  BOTTLE 
MFG.  CO.,  etc.,  v.  FAERBBR  SILBERMAN 
&  CO.  (supreme  Court,  Appellate  Division, 
First  Department  January  28.  1910.)  Motica 
denied,  witii  910  coats.  Order  filed. 

Minnie  DAHK  respondent  t.  Samuel  LEV- 
ENBERG,  appellant  (Supreme  Court  Appe- 
late Division,  Second  Department  March  3, 
191(V.)  Motion  to  resettle  order  granted  to  the 
extent  of  limiting  to  20  days  the  time  within 
which  plaintiff  is  to  pay  the  costs  below  as  a 
oondicion  of  pleading  over.  In  the  event  such 
costs  are  not  paid  within  the  time  so  limited, 
defendant  shall  have  final  judgment  dismissing 
the  comjAaint  In  other  respects,  motion  denied, 
without  costs. 


John  D.  DATLET  et  aL,  Respondents,  v.  The 
CITY  OF  NEW  YORK  et  aL,  Appallauta.  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment, Februuy  18,  1910.)  Appeal  from  Spedal 
Term,  New  York  (bounty.  See,  also,  86  Misc. 
Rep.  SO,  149  N.  Y.  Supp.  100 ;  170  App.  Div. 
267,  156  N.  T.  Supp.  124. 

PER  CURIAM.  The  judgment  ahonid  be 
modified,  so  as  to  provide  as  follows:  Ordered, 
adjudged  and  decreed  that  the  defendant  the 
city  of  New  York,  and  the  defendant  John  T. 
Fetberston,  commissioner  of  street  cleaning,  and 
each  of  them,  and  their  and  each  of  their  attor- 
neys, agents,  servants  and  employ^,  be  and  they 
are  hereby  enjoined  and  restrained  during  the 
continuance  and  life  of  the  contract  of  the 
plaintiffs  with  the  of  New  York  of  August 
12,  1913,  for  the  final  disposition  by  the  plain- 
tiffs of  Uie  ashes,  street  swesj^gs  and  rtwbish 
that  may  be  collected  by  the  defendant  the  city 
of  New  York,  In  the  boroughs  of  Manhattan 
and  the  Bronx,  from  delivering,  dumping  or 
depositing  upon  the  scows  or  other  transporting 
(MHiveyances  of  the  idaintilb,  material  otho- 
than  ashes,  street  sweepings  and  rubbish,"  as 
those  words  are  specifically  defined  in  the  said 
contract  between  the  plaintiffs  and  the  city  of 
New  York,  which  Is  collected  from  the  depart- 
ment stores,  factories,  business  estabUahmenbl 
and  buildings,  no  portions  of  which  are  used  as 
dwellings  or  reddences  by  others  than  care- 
takers, janitors  or  watchmen  in  the  employ  of 
those  conducting  tlie  business,  in  the  borough  of 
Manhattan,  city  of  New  York,  either  by  carts 
of  the  defendant  or  by  the  owners  of  private 
vehicles  under  special  permits,  issued  by  the 
defendant  the  dty  of  New  York,  and  the  defend- 
ant John  T.  Fetberston,  its  commlasioner  of 
street  cleaning;  and  it  is  further  ordered,  ad- 
judged and  decreed  that  the  complaint  herein,  so 
far  as  it  demands  injunctive  relief  against  the 
defendants  under  eubdivlaions  Bt  O  and  D  In 
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the  ^rkyer  thereof,  be  and  the  same  in  hereby 
dismissed,  without  prejudice  to  an  action  at  law 
for  relief  with  respect  to  the  same  subject  mat- 
ter. The  operation  of  the  injunction  hereby 
granted  shall  be  stayed  until  20  days  after  the 
filing  of  the  decision  and  judgment  herein  and 
the  service  of  copies  of  the  same  upon  the  de- 
fendants  with  notice  of  entry.  And,  aa  so  mod- 
ified, the  judgment  abould  be  affinnedt  without 
Costs. 

£]ginia  D'ALISBRA,  as  Administratrix,  etc., 
of  Angelo  D'Alisera,  deceased,  appellant,  v. 
JOHN  J.  HEAKN  CONSTRUCTION  COM- 
FAT^T,  respondent.  (Supreme  Court,  Appellate 
Division,  Second  Department.  February  28, 
1916.)  Plaintiff's  exceptions  to  the  chaise  do 
not  present  reversible  error.  This  planking 
laid,  on  permanent  door  beams  could  not  be 
deemed  a  staging  or  scaCold,  except  by  the 
amendment  of  the  Labor  L*w  by  Laws  of 
1911,  c.  693.  But  plaintiff's  exception  did  not 
bring  this  amendment  to  the  court's  attention, 
Bven  if  such  a  flooring  might  be  considmd  as 
a  scaffold,  it  was  impracticable  to  ran  an  out- 
side rail  about  it,  as  such  a  barrier  would  cut 
off  the  masons  working  on  the  outside  wall 
from  rec^ving  their  supplies  of  material.  The 
verdict  for  the  defendant  was  well  warranted 
by  the  testimony.  The  judgment  and  order 
are  therefore  unanimously  affirmed*  with  costs. 

Elginia  IVALISGRA,  aa  administratrix,  etc., 
apueilant,  V.  JOHN  J.  HEABN  CONSTRUC- 
TION COMPANY,  respondeat.  (Supreiae 
Court,  Appellate  Division,  Second  Department 
March  17,  1916.)    Uotion  denied. 


In  the  Matter  of  Richard  W.  DARLING. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment February  4, 1916.)  Reference  order- 
ed to  official  r^erae.   Settle  order  on  notice. 

Gilbert  O.  DAVIDSON,  Appit,  v.  Charies  J. 
BUCHANAN,  individuaUv  and  as  E^x'r,  etc.,  et 
ah,  Respts.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  February  25,  1916.) 
Judgment  affirmed,  with  costs.  No  opinion. 
Order  filed.   

Gilbert  C.  DAVIDSON  t.  CaroUne  BUCHAN- 
AN et  al.  (Supreme  Court,  Appellate  Division, 
First  Department  March  2^  1916.)  Motion 
to  resettle  order  granted.  Settle  order  on  no- 
ticeu 

Gilbert  C  DAVIDSON  v.  Caroline  BUCHAN- 
AN et  al.  (Sujn^me  Court,  Appellate  Division, 
First  Department.  March  24,  1916.)  Motion 
for  reargament  denied,  with  $10  costs.  Order 
filed. 

Leander  J.  DE  BKKKEB,  respondent  T. 
FREDERICK  A.  STOKES  COMPANY  et  aL, 
appellants.  (Supreme  -  Oowt,  Aimellate  Divi- 
a£<m.  Second  Department  Maxeb  2>L  1916.) 
Klotlmi  tor  leave  to  appeal  to  the  Gonrt  of  Ap- 
peals granted,  and  stay  grantcdt  on  condition 
that  defendants  file  an  undertaking  in  the  sum 
of  ¥10.000.  Settle  ordw  before  Ur.  Justice 
Hills. 


Maria  A.  DE  OARRILLO,  respondent,  Lais 
F.  CARRILLO,  appellant  (Supreme  Court, 
Appellate  Division,  Second  Department  Jan- 
uary 19.  191&)  Defendant's  motion  to  post- 
pone the  hearing  of  the  appeal  granted,  and 
case  set  down  for  Tuesday,  February  29,  1916. 
Motion  to  continue  stay  granted  on  condition 
t£at  within  five  da^  defendant  give  a  bond 
with  sureties  in  the  sum  of  $2,500,  or  ^ve 
depoat  security  for  the  payment  of  plaintiff's 
judgment  and  orders ;  otherwise,  motion  denied, 
and  stay  vacated.  Settle  <Hrder  before  Mr.  Jus- 
tice Putnam. 

James  O.  DE  OBOFF,  respondent  t.  Antonio 
PANSINI  and  others,  appellants.  (Suprune 
Court  Am>ellate  Divisum,  Second  Department 
March  IT,  1016.)  Judgmoat  affirmed,  with 
costs.  No  t^iniim.  Jenks,  P.  J.*  and  Hioinaa, 
Carr,  Rich,  and  Putnam,  JJ.,  concur. 

LOUIS  DE  JONGE  &  COMPANY,  respond- 
ent T.  William  BAUMAN  and  Th«resa  Bau- 
man,  appellants;  Mechanics*  Bank,  defendant 
(Supreme  Court,  Appellate  Division,  Second  De> 
purtment  January  14,  1916.)  Order  afBrmed, 
with  $10  costs  and  disbursements.  No  o^anion. 
Jenhs,  P.  J.,  and  Thomas,  Stapleton,  Miila,  and 
Putnun,  JJ.,  concur. 

Ehmna  J.  DELAMATER,  plaintiff,  t.  SAKS 
A  COMPANY,  defendant.  (Siipreme  Court,  Ap- 
pellate Division,  Second  Department  January 
19,  1910.)   Motion  granted,  without  coats. 


Horace  A.  DEMAREST.  AppIt,  t.  Frank  A. 
GARR  et  al,  Respts.  (Supreme  Court,  Appel- 
late Division,  First  Department  March  3, 
1916.)  Judgment  affirmed,  with  costs.  No 
0||uuion.    (Qarke,  P.  J.,  dlssentins.)  Order 

Lillian  T.  DEMPSY,  appeUant,  t.  Michael 
F.  O'ROURKEs  aa  administrator,  etc..  appel- 
lant, and  others,  respondents.  (Supreme  Court, 
Appellate  Division,  Second  Department  Feb- 
ruary 4,  1916.)  Motion  granted,  and  order 
signed. 


DETROIT  CADILLAC  MOTOR  OAR  CO. 
T.  Frank  FOGARTY.  (Supreme  Court  Appel- 
late Division,  First  Department  February  25, 
1916.)  Motion  to  diBDUM  amioal  granted,  with 
f  10  costs.  Order  filed. 

In  the  Matter  of  Christian  B.  DBTMOLD, 
dec'd  (six  cases).  (Supreme  Court  Appellate 
DiThdoQ,  First  Department  Mazdi  2^19160 
Motion  denied,  with  $10  costs.  Orders  filed. 

Walter  E.  DEUEOJ,  respt.  t.  Bfarr  P.  BOL- 
VAY,  as  executrix,  etc,  of  Frank  Edward  Bol- 
▼ay,  deceased,  applt  (Supreme  Court,  Appel- 
late Division.  Third  Department  Mardi  8, 
1910.)  Judgmoit  and  order  nnanimonaly  af- 
firmed, with  costs. 

Mary  DEWHURST,  as  administratrU.  etc, 
of  Thomas  Dewhurst  deoeaaed,  respondent,  v. 
ROBINS  DRY  DOCK  *  UBPiSk  GOM- 
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PANT,  appdlant  (Snpreme  Ooort,  Appellate 
DiTision,  Second  Department  Januair  28, 
1910.)  Jndgmuit  and  order  nnanimooaty  af- 
finnedt  with  ooata.   No  oplnitm. 

Evans  R.  DIOE,  J.  Jnlian  Dick,  Fairman  R. 
Dick,  Georse  WUlbig,  Jr..  George  McCall.  Alex- 
ander E.  Hunt,  Jr.,  and  MarBhall  Geer,  Rc- 
epoadenta,  v.  Buena  Vista  M.  BUSGH,  Appd- 
lant  (Sapreme  Court,  Appellate  DiTision, 
First  Department.  February  4,  1916.)  Appeal 
from  jndgment  entered  ujpon  report  of  a  reteree, 
and  bringing  np  for  review  an  order  directing 
the  clerh  to  tax  the  referee's  fees. 

PER  CURIAM.  We  are  of  opinion  that  the 
charge  of  the  referee  beyond  ^0  a  day  was  not 
authorised  by  the  stipulaUon.  The  jndgmmt  Is 
tberefore  modified,  by  reducing  the  amount 
thereof  by  the  sum  of  |280,  and,  as  so  modified, 
affirmed,  with  coats  to  the  respondents.  Settle 
order  on  notice. 

William  P.  DIXON,  appellant,  t.  Solomon 
HANFORD,  as  Bzecutor,  etc,  of  James  R. 
Keeae,  deceased,  respondent.  (Supreme  Court, 
Appellate  DiTision,  Second  Department.  Feb- 
ruary 28, 1916.)  Jndgment  affirmed,  with  coats. 
No  (qiliiioii.  ThomaS)  Stax^etoih  Mills,  and 
Putnam,  JJ.,  coBcor.   Jeaka,  P.  J.,  dissents. 


Isabella  R.  DOBRFLBR,  appellant,  v.  Sarah 
E.  POXTBERG,  individnally,  etc,  et  aL,  de- 
fendants, and  Abraham  Doerfler,  respondent 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment  January  iB,  1916.)   Motion  granted. 

Henry  DOSCHER  v. '  Edwin  S.  PHELPS. 
(Supreme  Court  Appellate  Division,  First  De- 
partment. January  28,  1916.)  Motion  denied, 
ou  conditions  stated  in  order.   Order,  filed. 

Henry  DOSCHER,  Applt.,  v.  PHBLPS 
GTJARDANT  TIME  LOCK  CO.  and  ano., 
Respts.  (Supreme  Court  Appellate  Division, 
First  Department.  February  18^  1916.)  Judg- 
ment, 88  Misa  Rep.  661,  153  N.  T.  Supp.  710, 
affirmed,  with  costs,  on  <H>inion  of  Guy,  J.  Or- 
der filed. 


Daniel  DOUGLASS,  respondent  v.  The 
CITY  OF  NEW  YORK,  appellant  (Supreme 
Court  Appellate  Division,  Second  Department 
February  28,  1916.)  Judgment  and  order  re- 
versed, and  new  trial  granted,  costs  to  abide 
the  event,  unless  within  20  days  plalntltF  stip- 
nlate  to  reduce  the  judgment  by  deducting  there- 
from (1,780.36  for  sheathing  and  S414  for  blue- 
atone  caps,  and  interest  thereon,  in  which  case 
the  Judgment  as  so  modified,  and  the  order,  are 
affirmed  without  coats  of  this  appeal.  Jenka, 
P.  J.,  and  Thomas  and  Oarr,  JJ.,  concur. 
Mills  and  Rich,  JJ.,  vote  for  affirmance. 


Walter  J.  F.  DOYLE,  respt,  v.  TROT  UN- 
ION RAILROAD  COMFASiY,  applt  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment  March  23,  1916.)   Motion  denied. 

Marie  DRESSLER,  Respt.,  v.  The  KEY- 
STONE FILM  CC  Applt   (Sapreme  Ooort, 


Appellate  DivUdtm.  Slrst  DeDtfrtSMnt  Febm- 
ary  18,  1916.)    Judnoent  affirmed,  with  ooata. 

No  opinion.   Order  filed. 

Marie  DRESSLER  t.  KEYSTONE  FILM 
CO.  (Supreme  Court,  Appellata  Division,  First 
Department  March  10,  1916.)  Motion  denied, 
with  $10  costs.   Order  filed. 

The  DRY  MILK  COMPANY,  applt, 
DAIRY  PRODUCTS  COMPANY  OF  NEW 
YORK  and-  others,  including  defendant^respond- 
ent  Charles  Schmidt.  (Supreme  Court  Appd- 
late  Division,  Third  Department  March  23, 
1916.)   Motion  to  resettle  order  granted. 

Mary  DUNNE,  an  infant,  tyw  CSiariaB  Dunne, 
her  guardian  ad  litem,  respondeot,  r.  The  NAS- 
SAU ELECTRIC  RAlOlOAD  COMPANY, 
appellant  (Supreme  Court  Api)ellate  Divisiou, 
Second  Department.  February  28,  1916.) 
Judgment  and  order  unanimously  affirmed,  with 
coats.   No  opinion. 

Rachel  DUTOHER,  respondent,  T.  John 
WANAMAEER,  appellant.  (Supreme  Court 
Appellate  Division,  Second  Department  Jan- 
uary 19,  1916.)  Motion  granted,  and  ease  Mt 
down  for  Monday,  March  6,  1916. 


Rachel  DUTOHER.  respondent  T.  John 
WANAMAKER,  appellant  (Supreme  Court, 
Appellate  Division,  Second  Department  March 
17j  1916.)  Judgment  and  order  unanlmoualy 
affirmed  <m  reargument  with  ooata.  No  opinion. 

Henry  T.  DYKMANTReapt.,  t.  The  CITY 
OF  NB3W  YORK,  Applt  (Supreme  Court, 
Appellate  Division,  First  Department  Febru- 
ary 25,  1916.)  Order  reversed,  with  SIO  costs 
and  dishursementS)  and  motion  denied.  No 
pinion.  (Smith  and  Page,  JJ,,  diasentingj 
Order  filed. 

In  the  Mstter  of  Michael  J.  EGAN.  (Sn- 
preme Court,  Appellate  Division,  First  Depart* 
ment.  March  10,  1916.)  Reference  ordered  to 
oflkial  referee.    SetUe  order  on  notice. 

Louis  EISEN  et  aL  v.  Charles  A.  BAU- 
DOUINE  et  al.  (Supreme  Court  Appellate 
Division,  First  Department  February  25, 
1916.)  Motion  denied,  with  |10  oosts.  Otdtx 
filed.   

ELECTRIC  STORAGE  BATTERY  CO- 
Respt.,  V.  MASON-SEAMAN  TRANSPORTA- 
TION 00^  Applt  (Supreme  Court  AppelUte 
Divisi<m,  First  Department  Mansfa  8.  1916.) 
Judgmoit  affirmed,  with  oosta.  No  opint<m. 
Order  filed. 


1175  DEKALB  AVENUE  COMPANY,  Inc., 
appelant  v.  Thomas  A.  CLARKE,  respondent 
(Supreme  Court  Appellate  Division,  Second 
Department  Febma^  28,  1916.)  Judnnent 
affirmed,  with  costs.  No  opmi<m.  Jei^a;,  P.  J,, 
and  Thomas,  Oanr,  Rich,  and  Patnam,  JJ.*  coa- 
cur* 
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Augost  EMANTJELB  v.  FRUIT  AUCTION 
CO.  (Supreme  Court,  Appellate  Division,  First 
Department  March  24,  Ivlft.)  Application  de- 
nied, with  $10  coats.   Order  signed. 

WiUiam  N.  EMEBY,  appellant,  v.  William  P. 
LANGKVIN  and  Hugh  J.  McGinley,  respond- 
ents. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  March  10,  1916.)  This  court 
is  of  opinicnt  that  there  is  sufficient  evidence  in 
the  case  to  require  submission  to  the  jary  of  the 
question  of  false  and  fraudulent  re^i^sentations 
by  defendant  McGinley  as  an  inducing  cause  for 
the  contract  between  plaintiff  and  defendant 
LangeTin.  As  McGinley  was  the  agent  of  Lan- 
gevin,  and  the  latter  took  tiie  fruits  of  McGin- 
ley's  activities,  the  principal  is  liable  for  what- 
ever fraud  the  agent  may  have  perpetrated  in 
the  transaction.  Taylor  v.  Commercial  Bank, 
174  N.  Y.  181,  66  N.  E.  726,  62  L.  R.  A.  783, 
85  Am.  St  Rep.  664 ;  Mayer  v.  Dean,  115  N. 
Y.  5S6,  561,  22  N.  E.  261,  5  L.  R.  A.  640.  The 
judgment  and  order  are  therefore  reversed  on 
reargument,  and  a  new  trial  is  granted,  coats 
to  abide  the  event  Jenka,  P.  J.,  and  Thomas, 
Carr,  Rich,  and  Putnam,  JJ.,  concur, 

E.  MOCH  CO,  AppelUnt  v.  SECURITY 
BANK  OF  NEW  YORK,  Respondent  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. January  28,  1016.)  Appeal  from  Special 
Term,  New  York  County.  The  judgment  denied 
a  motion  to  vacate  an  order  for  examination  of 
plaintiff  by  its  treasurer,  or  to  limit  the  scope 
of  the  examination.  See,  also,  157  App.  Div. 
726,  142  N.  Y.  Snpp.  779 ;  166  App.  Div.  121, 
151  N.  Y.  Supp.  766. 

PER  CURIAM.  The  order  appealed  from 
should  be  modified,  so  as  to  limit  tiie  examina- 
tion to  matters  concerning  the  ownership  and 
transfer  of  stock  to  the  plaintiff  corporation  by 
E.  Moch  as  president  after  the  date  of  the 
alleged  misappropriation,  and,  as  so  modified, 
affirmed,  without  costs.   Settle  ofAei  on  notice^ 

EMPIRE  TRUST  COMPANY,  plaintiff,  v. 
Charles  W.  COLEMAN,  as  executor,  etc.,  ap- 
pellants; William  J.  Youngs,  referee,  resiMnd- 
ent  (Supreme  Court,  Appellate  DivisloD,  Sety 
ond  Department  January  14,  1919.)  Order 
modified,  by  reducing  the  amount  of  the  extra 
allowance  from  $150  to  $75,  and,  as  so  modified, 
afiirmed,  without  costs,  upon  the  ground  tiiat 
we  think  that  $76  will  be  sufficient  compensa- 
tion for  all  Biiecial  services  rendered.  Jenks,  P. 
J.,  and  Carr  and  Mills,  J.,  concur.  Thunas 
and  Rich,  JJ.,  vote  to  amnn. 

Fannie  ESRIO,  an  iuft.  Applt,  v.  BROOK 
AVE.  POULTRY  CO.,  Respt  (Supreme  Court, 
Appellate  Division,  First  Department  Febru- 
ary 18,  1916.)  Judgment  affirmed,  with  costs. 
Ko  opinion.  (Clarke,  P.  J.,  dissenting.)  Ordw 
filed. 

Mary  A.  EIVANS,  respondent  Charles  O. 
JACOBS  and  Louis  Shanley,  appellants.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment. Jsnusry  14,  1916.)  Judgment  and 
order  unanimously  affinned,  with  ooats.  No 
opinion. 


Josephine  M.  FAIROmLD,  plaintiff,  t. 
SCARSDALE  ESTATES  et  aL,  defendants. 
(Supreme  Court  Ajipellate  Dividon,  Sectmd  De- 
partment January  21, 1916.)  Ifotton  for  stay 
denied,  with  $10  costs. 


George  W.  FALCON,  applt,  v.  OTTAWA 
TRANSPORTATION  COMPANY,  r«pt  (Su- 
preme Court.  Appellate  Division,  Third  De- 
partment March  8,  1916.)  Judgment  unani- 
mously affirmed,  with  costs. 


Isaac  O.  FARBER  v.  ESSIE  CONSTRUC- 
TION CO.  (Supreme  Court  Appellate  Divi- 
sion. First  Department  March  24,  1916.)  Ap- 
plication denied,  with  $10  costs,  and  stay  vacat- 
ed. Order  signed. 

In  the  Matter  of  the  petition  of  William  W. 
FARLEY,  as  State  Commissions  of  Excise,  for 
an  injunctira  order  restraining  Frederick  G. 
Volckening  from  trafficking  in  liQUors  under 
Liquor  Tax  Certificate  No.  7856,  etc  (Supreme 
Court,  Appelate  Division,  Sec<»id  DeparUnent 
Janoarr  19,  1916.)  Motion  for  rearvumeat  de- 
nied, with  $10  CQBtB. 

In  the  Matter  of  the  FARMERS*  LOAN  & 
TRUST  CO.  as  Ex'r,  etc.,  of  Alice  Leigh,  dee'd. 
(Supreme  Court  Appellate  Division,  First  I>e- 
partment  February  2S,  1916.)  Decree  affirm- 
ed, with  costs.  No  (q;>iniou.  (CUarke,  P.  J.,  and 
DOWLINO,  J.,  dissenting^  Order  filed. 

Israel  FELDBiAN,  respondent  Peter  D. 
BCONOPOULY  and  Peter  Theophine,  etc.,  ap- 
pellants. (Supreme  Court,  Aiwdlate  Division, 
Second  Departanent  January  Zt,  191^  Jodg- 
mmt  and  coder  unanimously  affirmed,  wrat  coats. 
No  opinlcm. 

Moses  FEI/TENSTBUN  and  ano.  t.  Baltrus  S. 
YANKAUS  (two  cases).  (Supreme  Ourt,  Ap- 
pellate Division,  First  Department  January 
28.  1916.)  AppUcations  denied,  with  $10  costs. 
Orders  swned. 

In  the  Matter  of  the  Application  of  Samuel 
Martin  FIELD,  for  admisuon  to  the  Bar.  (Su- 
preme Court.  Appdlate  Division,  Second  De- 
partment Marco  17,  1916.)  Application 
granted. 

Beatrice  FINKELSTEIN,  Applt,  v.  Nathan 
FINKELSTEIN,  Respt  (Supreme  Court,  Ap- 
pellate Division,  First  Department  February 
25,  1916.)  Order  reversed,  with  $10  costs  and 
disbursements,  and  motion  granted.  No  opinion. 
Order  filed. 

SbteUe  B.  FINLAYSON,  Applt,  t.  Emma 
BUTTERFI  ELD,  Respt  (Supreme  Court,  Ajh- 
pellate  Division,  First  Department  February 
25,  1916^  Order  affinned,  with  ^0  coats  and 
disboiaements.  No  opinion.  Order  filed. 


H.  Blair  FINLEY,  Respt,  v.  ATLANTIC 
TRANSPORT  CO.,  Apidt  (Supreme  Court. 
Appellate  Diviaioii,  First  Depaztment  Jauu^ 


Digitized  by 


MmOBAMDUlC  DacmoNS 


1125 


ar7  28,  1016l)  Order  affirmed,  with  ¥10  costs 
and  disbarsements,  oq  opinion  of  Shearn,  J.  (90 
Misc.  Rep.  4S0.  153  N.  X.  Bnpp.  480).  with 
leave  to  defendant  to  withdraw  demurrer  and  to 
answer  on  pajrment  of  oostd.  Order  filed. 

H.  Blair  FINLET  t.  ATLANTIC  TRANS- 
POBT  CO.  (Supreme  Court.  Appellate  Divi- 
sion, First  Department.  Felmiary  25,  1016.) 
Motion  granted;    gaestions  certified.  Order 

filed.  ■ 

George  D.  FISH,"respt.,  v.  The  DElZiWAUE, 
LACKAWANNA  &  WliJSTEEN  RAILROAD 
COMPANY,  applt.  (Supreme  Court,  Appellate 
Din^on,  Third  Department  HanA  8,  I&IA.) 
Judgment  and  order  unanimously  affirmed,  with 
costs. 

George  D.  FISH,  respt,  t.  The  DELAWARE, 
LACKAWANNA  &  WESTERN  RAILROAD 
COMPANY,  applt  (Supreme  Court  Appellate 
Diviaiim.  Third  Department  March  28,  10160 
Motion  denied. 

William  P.  FISHER  v.  MECHANICS  & 
METALS  NAT.  BANK.  (Supreme  Court  Ap- 
pellate Division,  First  Department  February 
11,  lOlti.)  Motion  granted,  with  flO  costs. 
Order  filed. 

Harry  a  FISHER  v.  CerroU  M.  ROB- 
ERTSON. (Supreme  Court  Appellate  Division, 
Fitat  I>epartment  January  28,  lOlS.)  Ap- 
plication doiied,  with  $10  costs.    Order  signed. 

James  FITZPATRICK,  appellant  v.  B.  F. 
GOODRICH  COMPANY,  respondent  (Su- 
preme Court,  Aiqieltate  Division,  Second  De- 
partment. January  14,  1016.)  Order  affirmed, 
with  $10  costs  and  disbursements;  The  order 
is  not  sufficiently  broad  to  permit  the  plaintiff 
to  be  examined  concerning  specific  convictions, 
as  it  does  not  contemplate  the  taking  of  illegal 
evidencGw  Oakes  v.  Star  Co.,  110  Apo.  Div. 
358,  104  N.  Y.  Supp.  244.  Jenks,  P.  J.,  and 
Xhomai^  Btapleton,  Mills,  and  Putnam,  JJ., 

CCmCDT. 

Uda  H.  FLETTMANN,  as  adm'x,  Respt,  v. 
The  NORTHERN  BANK  OF  N.  Y..  Applt 
(Supreme  Court  Appellate  Division,  First  De- 
partment March  24,  1916.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Order  filed. 

Richard  Sl/YNN,  an  infant,  by  John  C. 
Flynn,  bis  guardian  ad  litem,  appellant,  v. 
YONKSBS  RAILROAD  COMPANY,  renond- 
ent,  and  another,  dtfmdant  (Sni»eme  Oonrt 
Appellate  Division,  Second  Department  Janu- 
ary 21,  1916.)  Judgment  unanimously  affirm- 
ed, with  costs,  on  authority  of  Kellogg  t.  Church 
Charity  Foondatiou,  20S  N.  Y.  191.  06  N.  B. 
406,  ^  Ii.  R.  A  (N.  8.)  481,  Ann.  Gas.  1018A, 
883.   

EmUy  PORD,  Respt,  v.  JOHN  WANAMAK- 
EB,  Amilt  (Saivema  Court  Appellate  Divi- 
don,  Firit  Xtepartment    January  28,  1016h) 


Judgment  and  order  affirmed,  with  costs.  No 
opinion.  (McLaughlin,  J.,  dissenting,  on  former 
dissenting  opinion,  166  App.  Div.  2St,  160  N. 
Y.  Snppu  7Xi.  Older  filed. 

George  P.  FOX,  as  adm'r,  v.  CITY  OF  NEW 
YORK.  (Supreme  Court  Appellate  Division, 
l^rat  Deparbuaat  February  11,  1016.)  Mo- 
tion denied,  on  condition  stated  in  order.  Or- 
der filed. 

George  P.  FOX,  as  Adm'r,  etc..  Respondent, 
V.  The  CITY  OP  NEW  YORK,  Appellant. 
(Supreme  Court  Appellate  Division,  thirst  De- 
partment March  8,  1916.)  Appeal  from  Trial 
Term,  New  York  County. 

PER  CURIAM.  We  are  of  opinion  that 
there  was  do  evidence  of  negligence  on  tbe  part 
of  the  defendant  The  judgment  and  order  ap- 
pealed from  are  ther^re  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event  Order  filed.  Page  and  Davis, 
JJ.,  dissent 

FRANCO-AMERICAN  CHEMICAL  CO.  et 
al.,  Respta.,  v.  IMPORT  CHEMICAL  COM- 
PANY, Applt  (Suprcsne  Court  Appellate 
Division,  First  Department  February  26, 
1916.)  Judgment  affirmed,  with  costs.  No 
opinion.   Order  filed. 

In  the  Matter  of  the  Application  of  David  A. 
FRANK,  for  admission  to  the  Bar.  (Supreme 
Court  Appellate  Division.  Second  Departinent. 
March  17,  1016.)   Awlication  granted. 

Jacob  L.  FRANKEL,  Respt.  v.  Abraham  D. 
FELDSTEIN  and  ano.,  Applts.  (Supreme 
Court  Appellate  Division,  First  Department. 
JanuuT  28,  1010.)  Jud^ent  affirmed,  with 
costs.   No  opinion.    Order  filed. 


FRANK  E.  SMITH  &  SON,  Inft,  v.  W.  Gill 
WYLIE.  (Supreme  Court,  Appellate  Division, 
First  Department  February  25,  1016.)  Ap< 
plication  denied,  with  $10  costs.  Order  signed. 

In  the  Matter  of  the  apidicatioD  of  Milton 
FRIEDBERG  to  compd  Sydney  Rosenthal,  an 
attorney,  etc.,  to  pay  over  certain  moneys.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment March  8,  1916.)  Appeal  dismissed, 
with'  costs. 

Laura  FULLER  as  administratrix,  etc.  of 
Charles  M.  Fuller,  deceased,  respondent  v.  The 
CITY  OF  NEW  YORK,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
January  28, 1016.)  Judgment  and  order  unani- 
mously afflnned,  with  costs.  No  opinion. 

Leonard  S.  FT7LLER,  respt,  v.  The  VII*- 
LAGE  OF  MECHAXICVXUtiB,  applt  (Su- 
preme Court  Appellate  Division,  Third  Depart- 
ment. March  g,  1016.)  Judgment  and  order 
unanimously  affirmed,  with  coats. 

Edward  J.  FUI/TON,  appellant,  v.  Charles 
H.  INGALLS.  respondent  (Acttona  Not.  1 
and  8.)    (Snpruaa  Court,  Appellato  DivlaloD, 
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Second  DepartmeDt  March  24,  1018.)  Judg- 
ments and  orders  affirmed,  with  one  bill  of  costs 
in  this  CourL  No  opinion.  Jenks,  P.  J.,  and 
Thomas,  Carr,  and  Rich,  JJ.,  concur.  Putnam, 
J.,  votes  for  reversal,  on  the  ground  of  error  in 
the  charge  and  exception  at  folios  702  and  704. 

Fifi  6ANIM.  respondent,  t.  Beshara  GANIM, 
appellant.  (Snpreme  Conrl^  Appellate  Division, 
Second  Department.  January  14,  1916.)  Or- 
der modified  on  reargament,  by  reducing  the 
judgment  so  as  to  make  the  damages  therein 
$132,  and  interest  thereon  from  February  10, 
1915,  when  demand  was  made  on  defendant,  to 
June  17,  1915,  when  verdict  was  rendered,  in- 
stead of  $500,  upon  the  ground  that  the  trial 
justice,  upon  the  default,  should  have  directed 
the  verdict  onl;  for  the  sum  of  $132  and  such 
Interest,  Instead  of  $^00,  the  fuU  amount  of  the 
undertaking.  Said  oi'der,  as  so  modified,  is  af- 
firmed, without  costs,  and  without  prejudice  to 
the  right  of  defendant,  on  proof  that  the  process 
by  which  this  action  was  commenced  was  served 
on  defendant  within  the  city  of  New  York,  to 
apply  to  this  court  at  Special  Term  to  further 
amend  said  judgment  by  striklDg  tiierefrom  the 
costs  and  disbutaements  allowea  therein  to  the 
plaintliE.  Jenks,  P.  J.,  and  Thomas,  Carr,  Mills, 
and  Rich,  JJ.,  concur. 


Vlncemio  GAItOONE,  Respt,  v.  THOM 
BUCKLEY    HOISTING    CO.,  Impld., 


THOMAS  Sc 
etc., 

Applt.  (Supreme  Court,  Appellate  EHvision, 
First  Department.  February  25^1918.)  Ap- 
peal from  Spedal  Term,  New  York  Coonty. 
The  order  imposed  terms  as  a  condition  to 
vacating  judgment. 

PER  CURIAM.  The  order  appealed  from 
should  be  modified  by  striking  out  the  terma  im- 
posed as  a  condition  of  vacating  the  judgment, 
and  as  so  modified  affirmed,  with  $10  costs  ana 
disbursements  to  the  appellant.  Settlo  order  on 
notice. 

John  B.  GAUL,  respbndent,  v.  F.  I.  A.  T., 
appellant,  (Supreme  Court,  Appellate  Division, 
Second  Department.  March  10,  1916.)  Judg- 
ment and  order  unanimously  affirmed,  with 
costs.   No  opinkm. 

Rose  GAYNOR,  respondent,  T.  Mary  Qninn 
GART.LAND.  appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  March 
10,  1916.)  Judgment  affirmed,  with  costs.  No 
opinion.  Jenks,  P.  J.,  and  Thomas,  Stapleton, 
Mills,  and  PntnaiDi  JJ.,  concur. 

Alfred  GEERING  v.  METROPOLITAN 
BANK.  (Supreme  Court,  Appellate  Division, 
First  Department.  January  28,  1916.)  Motion 
granted;  question  certified.  Order  filed. 

Henry  GERBER,  an  infant,  etc.,  Applt,  t. 
Herman  STARK,  Respt   (Supreme  Court  Ap- 

Sellate  Division,  First  Department  February 
5,  1016^   Judgment  and  order  affirmed,  witti 
costs.   No  opinion.   Order  filed. 


Cnrrie  GILL  v.  JAMAICA  BAY  MANU- 
FACTURING COMPANY  and  others.  (Su- 
preme Court,  Appellate  Dlvlsknit  Second  De- 


partment. March  8,  191&)  Motion  for  rewt- 
tlemeot  of  order  granted.  Settle  order  befwe 
the  Presiding  Justice. 

Thomas  F.  GILROY,  Jr.,  Respt,  t. 
STRAUSS  BUILDING  &  REALTY  CO., 
Applt.  (Supreme  Court,  Appellate  Division, 
First  Department.  February  25,  1916.)  Judg- 
ment (157  N.  Y.  Supp.  162)  affirmed,  with  costs. 
No  opinion.   Order  Sled. 

Thomas  GII.80N  t.  Joshua  SILYERSTEIN 

(two  cases).  (Supreme  Court,  Appellate  Divi- 
sioDj  First  Department.  February  H,  1916.) 
Motion  denied,  with  $10  costs.  Order  filed. 


John  GLEDHIIX,  on  behalf  of  himself,  etc, 
Applt.,  v.  Jacob  H.  SCHIFF  et  al.,  Respt  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment March  24,  1918.)  Judgment  afflnned, 
with  eoats.  No  opinion.   Order  filed. 


William  O.  GODDARD,  as  Trustee  In  Bank- 
ruptcy, etc.,  respondent,  v.  William  J.  GLAD- 
DING, appellant  (Supreme  Court,  Appellate 
Division,  Second  Department.  Marui  10, 1916.) 
Judgment  reversed,  and  new  trial  granted,  costs 
to  abide  the  final  award  of  costs,  upon  the 
ground  that  it  does  not  appear  that  Lundy  was 
insolvent  at  the  time  he  executed  the  mortgage, 
and  that,  at  least  in  the  absence  of  such  evi- 
dence, it  is  not  sufficiently  showji  that  the  mort- 
gage was  executed  to  the  defendant  in  bad  faith 
and  without  cousideratioiL  Thunas,  Stapleton, 
Mills,  and  Putnam,  J  J.,  oonour.  Jeoks,  P. 
taking  no  part. 

Robert  W.  GOELET.  Applt,  v.  Al  HAT- 
MAN  et  aL,  Respts.  (Supreme  Court,  Appel- 
late Division,  First  Department  March  24, 
1916.)    Order  affirmed,  with  $10  costs  and  die- 

bursements.  No  opinion.  Order  filed. 

C.  H.  GOLDBERG  and  E,  S.  Goldberg,  ap- 
pellants, T.  Jennie  EE^ON,  respondent  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment March  24,  1916.)  Order  modified, 
so  as  to  provide  that  the  relief  granted  in  the 
order  be  afforded  on  condition  that  defendant 
pay  the  necessary  disbursements  which  the 
plaintiffs  have  incurred,  including  the  expense 
of  the  levy  on  the  goods,  and.  as  so  modified, 
affirmed,  without  costs.  No  opinion.  Jenks,  P. 
J.,  and  Thomas,  Oarr,  Stapleton,  and  Mills, 
JJ.,  ooncni. 

Gustav  GOLDWASSER,  Respt,  v.  George 
BARNETT  and  ano.,  Applts.  (Snpreme  Court. 
Appellate  Division,  First  Department.  Febru- 
ary 4,  1916.)  Judgment  affirmed,  with  costs. 
No  opinion.   Order  filed. 


Anna  GOTTEHIIER,  respondent,  t.  Henry 
GOTTEHRER  and  Harry  Gottehrer,  appd- 
lants.  (Supreme  Court  Apnellate  Division, 
Second  Department.  March  24,  1016.)  Order 
affirmed,  with  $10  costs  and  disbursements.  No 
opinion.  Jenks,  P.  J.,  and  Thomas,  Carr,  MlUs, 
and  Ricli,  JJ-,  concur. 
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Bdvln  GOTJID,  Bespt.  t.  l^ida  M.  FUaTI- 
MAN  08  adm'z,  Applt.  (Supreme  Court,  Ap- 
pellato  Division,  First  Department.  February 
4,  1910.)  Judgment  and  order  afi&rmed,  with 
coats.   No  opinion.    Order  filed. 

In  the  Matter  of  the  claim  of  Emanuel  GRAM- 
MICI  for  compensation  under  the  Workmen'a 
Compensation  Law  v.  Simon  ZINN,  applt,  and 
London  Guarantee  &  Accident  Company,  insur- 
ance carrier.  (Supreme  Court.  Appellate  Divi- 
BioD,  Third  Department.  March  8,  1916.) 
Award  afBrmed.  All  coDcor.  except  KellosSt 
P.  J.,  and  Lyon,  J.,  diaaentliig. 

Robert  GRAVES  v.  Philip  B.  GATNOR. 
(Supreme  Court,  Appellate  Divisioa,  Firat  De- 
partment. February  25,  IMA,)  Applicatton 
denied,  with  flO  co^s.   Order  signed. 

In  the  Hatter  of  the  claim  of  Anna  T.  GRAY 
for  compensation  under  the  Workmen's  Gom- 
pens.ntion  .Law  T.  Jacob  DE  JONG,  employer, 
and  Zurich  General  Accident  &  Liability  Insur- 
ance Company,  Limited,  insurance  carrier,  ap- 

Sellants.    (Supreme  Court,  Appellate  DiTision, 
'bird  Department.    March  8,  1916.)  Award 
nnanimoasly  affirmed. 

In  the  Matter  of  the  petition  of  George  E. 
GREEN,  as  State  Commissioner  of  Excise, 
respt.,  for  an  order  revoking  and  cancding  liq- 
uor tax  certificate  No.  11753,  issued  to  George 
T.  Cunninj^ham  and  transferred  to  John  J. 
Reed,  applt.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department.  March  8,  1916.)  Or- 
der (02  Misc.  Rep.  503,  157  N.  Y.  Snpp.  87)  as 
to  subpcona  duces  tecum  nnanimoasly  affirmed, 
with  $10  costs  and  disbursements. 


In  the  Matter  of  the  petition  of  George  B. 
GRBEN,  as  State  Commissioner  of  Excise, 
respt.,  for  an  order  revoking  and  canceling  liq- 
uor tax  certificate  No.  11753,  issued  to  George 
T.  Cunningham  and  transferred  to  John  J. 
Reed,  applt  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department.  March  8,  1916J  Or- 
der revoking  certificate  nnanimonnly  affirmed, 
with  coBta. 

In  the  Matter  of  the  intermediate  Judicial  ac- 
count of  Louis  Z.  GREEN,  as  Committee  of 
James  I.  Doran,  an  iocompetest  person.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. January  21,  1916.)  This  court  did 
not  pass  aimn  the  original  contract  ent««d  into 
witli  the  committee,  but  determined  as  a  ques- 
tion of  fact  that  $1,005  in  addition  to  other 
amounts  received  was  earned  by  the  attorney 
who  conducted  the  foreclosure  proceedings. 
There  being  therefore  a  simple  question  of  fact 
involved,  determined  on  conflicting  testimony, 
which  is  not  reviewable  by  the  Court  of  Ap- 
peals, no  Boffioient  ground  tor  a  stay  is  made 
out,  and  the  motion  u  therefore  deni^,  withoat 
coats. 

Matter  of  Max  S.  GBIFBNHAGEN,  Applt.. 
Samuel  H.  OBDWAT  et  aL,  as  Oom'rs, 
Bespta.    (Supreme  Court,  Appellate  Division, 


First  Department.  Januaxr  28;  1916.)  Order 
affirmed,  without  costs.  No  opinion.  (Dowllng 
and  Page.  JJ.,  dissenting.)  Order  filed. 


Joseph  GRIFFIN,  respondent,  v.  FiUAiN- 
SYLVANIA  STEEL  CCJmPANY,  appellant 
(Supreme  Court,  Appellate  Division,  Second  Do- 
partmenL  March  8,  1916.)  Motions  for  rear- 
gutnent  and  for  leave  to  appeal  to  the  Court 
of  Appeals  denied,  with  $10  costs. 


PENN- 


In  the  Matter  of  the  petition  of  James  C. 
GRINDROD,  etc„  for  an  order  revoking  and 
canceling  Liquor  Tax  Certificate  No.  10820,  is- 
sued to  Joseph  Kerwin,  etc.  (Supreme  Court, 
Appellate  Division,  Second  Department  March 
3,  1916.)   Motion  granted,  wiuout  costs. 


Tn  the  Matter  of  the  peUtion  of  James  O. 
GRINDROD,  etc.,  for  an  order  revokinjE  and 
canceling  Liquor  Tax  Certificate  No.  10,828, 
issued  to  Joseph  Kerwin,  etc.  (Supreme  Court, 
Appellate  DIvuion,  Second  Department  March 
17,  1916.)  Motion  granted,  without  costs. 

Matter  of  J.  Chae.  OROSHUT  t.  KINETO- 
PHOTE  CORPN.  (Supreme  Court,  Appellate 
Division,  First  Department.  March  24,  1916.) 
Application  denied,  with  |10  costs.  Order 
signed. 

Albert  B.  GROSS  et  al.  t.  Arthur  ME7TOEL 
and  ano.  (Supreme  Court  Appellate  Division. 
First  Department  -  March  17,  1916.)  Motion 
denied,  with  $10  costs.   Order  filed. 

In  the  Matter  of  the  Judicial  Settlement  of 
the  Account  of  Helena  GROSS,  as  administra- 
trix of  the  Estate  of  Julius  Gross,  deceased. 

i Supreme  Court,  Appellate  Division,  Second 
>epartinent.  March  10,  1916.)  Decree  of  the 
Surrogate's  Court  of  Suffolk  County  affirmed, 
without  costs.  No  opinion.  Jenks,  P.  J.,  and 
Thomas,  Carr,  Rich,  and  Putnam,  JJ.,  concur. 


Albert  B.  GROSS  et  al.  t.  Edward  FRIED- 
MAN, Impld.,  ete.  (Supreme  Court,  Appellate 
Division,  First  Department  February  25, 
1916.)  Motion  to  dismiss  appeal  granted,  with 
$10  costs,  unless  appellants  comply  with  terms 
stated  in  order.   Order  filed. 


Dorothy  GUTMAN  v.  Isaac  SCHREIBEB 
et  aL  (Sspreme  Court  Appelate  Division, 
First  Deiiartment  February  11,  1916.)  Mo- 
tion granted,  with  flO  costs.   Order  filed. 

Dorothy  GUTMAN  v.  Isaac  SCHREIBER  et 
al.  (Supreme  Court,  Appellate  Division,  First 
Department.  February  11,  1916.)  Motion 
^nuite^^th  ^0  costs.   (Page,  J.,  not  sitting.) 


In  the  Matter  of  Robert  J.  HAIBE.  (Supreme 
Court  Appellate  DivislcHi,  First  Department 
February  11,  1S16J  SnppIementatT  diarges 
and  reply  referred  to  Hon.  John  J.  Freed- 
man,  to  whom  original  diaiges  were  referred. 
Settle  order  on  notice. 
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Oharlos  Ward  BAIiL.  appellant,  t.  Paul  T. 
KENNY,  respondent.  (Supreme  Court,  Appel- 
late DivisioQ,  Second  Department.  March  17, 
1916.)  Order  affirmed,  with  $10  costs  and  dis- 
bursementa.  No  opinion,  Carr,  Rich,  and  Pat- 
nam,  JJ.,  eonear.  Jenks,  P.  ana  ^Dioinas, 
J.,  dinent 


HAMII.TON  TRUST  COMPANY,  respond- 
ent, T.  William  E.  DICKERSON  and  others, 
defendants;  Leander  B.  Faber,  as  receiver,  etc, 
of  Patrick  H.  Fl/nn,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
March  3,  1916.)  Judgment  affirmed,  with  costs 
as  against  appellant  &  Us  capacity  as  receiver. 
No  opinion.  Thomas.  Carr,  Stapleton,  Mills, 
and  Putnam.  JJ,.  concur. 


Kate  F.  HANLEY,  RespL.  ▼,  James  BUT- 
LER, Inc.,  Applt.  (Supreme  Court,  Appellate 
Division,  First  Department.  March  17,  1916.) 
Judgment^  and  order  reversed,  and  new  trial  or- 
dered, with  costs  to  appellant  to  abide  event, 
nnleits  plaintiff  stipulates  to  reduce  Tordict  to 
$7,500;  in  which  event,  Judgment,  as  so  modi- 
fied, and  order  affirmed,  without  costs.  No 
opinion.    Settle  order  on  notice. 


Jonas  W.  HARBURGER  v.  Bernard  LEVY. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. February  11,  1916.)  Motion  grant- 
ed, with  flO  costs.   Order  filed. 


HARSEN-LANGHAM  CORPORATION  t. 
Alice  W.  VAN  NESS.  (Supreme  Court,  Appel- 
late Division,  First  Department  January  28. 
1916.)  Application  dented,  with  ¥10  costs.  Or- 
der ngned. 

Jack  T.  HARRIS  et  al.,  Reapts.,  t.  OusUvus 
Xj'  LAWRENCE,  Applt  (Supreme  Court,  Ap- 
pellate Division,  First  Department  Febru- 
ary 25,  1916.)  Determination  affirmed,  with 
costs.   No  opinion.   Order  filed. 


Jack  T.  HARRIS  and  ano.  t.  Gustavus  L. 
LAWRENCE.  (Supreme  Court  Appellate  Di- 
vision, First  Department  Alarcb  17,  1916.) 
Motion  denied,  with  $10  coats.   Order  filed. 

Rose  HARRIS,  as  admz_A.p]^t,  T.  STEEL 
ft  MASONRY  OONTRAOTIim  CO.,  Reapt 
(Supreme  Conrt  Appellate  Division,  First  De- 

gsrtment  January  28,  1916.)  Judgment  af- 
rmed,  with  costs.    No  opinion.    Order  filed. 

J.  John  HASSETT,  applt..  v.  Harriet  Amot 
RATHBONE,  personally,  and  as  president  of 
T.  Briggs  &  Co.,  and  T.  Briggs  &  Co.,  respts. 
(Supreme  Court,  Appellate  Divl^n,  Third  De- 
partment March  23,  1916.)  Orders  unani- 
mously affirmed,  with  $10  costs  and  dlaburae- 
ments. 

In  the  Hatter  of  Edward  P.  BATCH,  dec'd. 
(Supreme  Court.  Appellate  Division,  First  De- 
partment January  28,  1916.)  Motion  doiied, 
with  $10  costs.   OHer  filed. 


Fanny  HEIDBN,  Baspt,  t.  OFTY  OF  NEW 
YORK,  impld.,  Applt  Jacob  U  HEIDEN  t. 
SAME.  (Supreme  Court  Appellate  Division. 
First  Department  March  24,  1916.)  Orders 
reversed,  with  $10  costs  and  disbursementa,  and 
motions  granted,  on  tiie  authority  of  Tanser  t. 
Breen,  181  App.  Dir.  654.  U6  N.  Y.  Bupp.  110. 
Orders  filed. 


Id  the  Matter  of  Magdalena  HERRMANN, 
deceased;  Adam  Stein,  as  ex'r,  and  Emma 
Stein,  as  ex'trix,  Applts.  (Supreme  Court.  Ap- 
pellate Division,  Eirst  Department  January 
28.  1916.)  Decree  (91  Misc.  Rep.  464.  154  N. 
Y^^pg^T)  affirmed,  with  costs.  No  opinion. 

Florence  HERRMANN.  AppeDant,  T.  Ocorge 
HERRMANN,  H.  Herrmann  Lumber  Compa- 
ny, and  Rosa  Herrmann,  Defendants;  Henry 
M.  SUBswein,  as  Adm'r.  etc..  and  Oscar  Herr- 
mann, Respondents.  (Sopreme  Court,  Appellate 
Division,  First  Department.  Februai7  11, 
1916.)  Aweal  from  Special  Term,  New  York 
County,  ^e  order  appealed  from  denied  a  mo- 
tion to  revive  the  action  against  the  administra- 
tor of  the  estate  of  a  deceased  defendant  and  to 
join  the  administrator  and  the  belr  and  next  ^ 
kin  of  the  decedent  as  pardea  defendant 

PER  CURIAM.  The  order  appealed  from 
should  be  reversed,  in  so  far  as  it  denies  the 
motion  to  make  Henry  M.  Susswein  administra- 
tor, etc,  a  party  defendant  and  affirmed  in  so 
fiir  as  it  demes  the  motion  to  make  Oscar  Herr- 
mann a  party  defendant,  and  to  the  extent  stat- 
ed the  motion  is  granted,  with  $l0  costs  and 
disbursementa  of  this  appeal  to  the  appellant 
against  the  administrator.  Settle  <mler  on  no- 
tiM. 


Florence  HERBMANN  v.  Henrv  M.  SUSS- 
WEIN, as  adm'r,  etc.  (Supreme  Court,  Appel- 
late Division,  First  Department  March  24. 
1916.)  Motion  denied,  with  flO  eoeta.  Order 
filed. 

HIRSCH  ft  SCHOFIBLD.  Inc..  Reapt,  ▼. 
Aage  GUSMER,  Applt.  (Supreme  Court,  Ap- 
pellate Division,  First  Departmoit  March  17, 
1916.)  Order  affirmed,  witb  $10  costs  and  dis- 
bursements, with  leave  to  defendant  to  withdraw 
demurrer  and  to  answer  on  payment  of  costs. 
No  ofdnion.    Order  filed. 

Frederick  E.  HODGKISS  et  aL.  appellants. 
T.  DAYTON-BROWER  COMPANY,  Inc.,  re- 
spondent (Supreme  Court,  Appellate  Division, 
Second  Department.  March  8,  I916i,)  Applies- 
ti<m  denied  with  $10  casta. 

John  H0FA0E:ER,  respondent  t.  ASTORIA 
VENEER  MILLS  ft  DOCK  COMPANY,  ap- 
pellant (Soprano  Court.  Ai^eliate  Divuion, 
Second  D^artmsnt  Februu7  28;  1916.)  Bio* 
tton  granted. 

John  HOFACKER,  respondent,  t.  ASTORIA 
VENEER  HILLS  ft  DOCK  G&MPANY.  ap- 
pellant   (Supreme  Court,  Appellate  DiviriiHi, 
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Second  Department.  Febniary  28,  1916.)  Mo- 
tion for  reargument  or  for  leave  to  appeal  to  the 
Court  of  Appeals  denied,  without  Costs. 


WiUiam  HOLMAN  v.  Walter  R.  PATTEN. 
(Supreme  Oourt,  Appellate  Division,  SHrst  De- 
partment January  28,  1916.)  Motion  denied, 
with  $10  coets.   Order  filed. 

HOLZMAN  OOHEN  CO.  v.  Edward  P. 
TEAQTTB.  (Supreme  Court,  Appellate  DM- 
eion.  First  Department.  January  28,  1916.) 
Application  granted.    Order  signed. 

■     ■  — 

Fritz  HOLZBICHTER,  Respt..  v.  Ererly  DA- 
VIS, Applt.  (Supreme  Court,  Appellate  Divi- 
sion, W&st  Department  March  17.  1916.) 
Order  afflrnied,  with  $10  oosts  and  disburse- 
ments. No  opinion.  Order  filed. 

McKie  B.  HOPKINS  v.  John  H.  HOPKINS. 
(Supreme  Court,  Appellate  Division,  E^rst  De- 
partment February  11,  10160  Motion  grant- 
ed, with  $10  costs.   Order  filed. 

Mary  HOBAN,  as  adminiatratrli,  etc,  re- 
spondent. V.  The  NEW  YORK,  NEW  HAVEN 
&  HARTFORD  RAILROAD  COMPANY,  ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department  March  3,  1916.)  Motion 
denied,  witn  $10  costs. 


Mattie  L.  HUMPHBEX,  Respt.  t.  Lee  O. 
HUMPHREY,  Applt  (Supreme  Court  Ap- 
pellate Division,  First  Department  March  10, 
1916.)  Order  reversed,  and  motion  denied.  No 
opinion.  Order  filed. 

Wllbor  HtTNT,  respondent  v.  CJomelius  J. 
CROWLEY,  appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  March 
10.  1816.)  Judgment  and  order  of  the  Counbr 
Court  of  Westchester  County  affirmed,  with 
costs.  No  opinion.  Thomas,  Oarr,  and  Put- 
nam, JJ.,  eimcur.  Jenks,  P.  J,,  and  Rich,  J., 
dissent 


Selma  HUNT,  appellant,  v.  HUBBELL  PUB- 
LISHING COMPANY^  respondent  (Supreme 
Court,  Appellate  Division,  Second  Department. 
March  S,  1916.)  Application  denied,  with  $10 
costs. 

John  HURTZIG,  Applt,  v.  Henry  SCHIB- 
RENBECK,  Respt  (Supreme  C^>urt  Appellate 
Division,  First  Department  February  25, 
1916.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.   No  opinion.    Order  filed. 

Florence  ■  E.  BUSCHER,  as  administratrix, 
etc.,  of  William  H.  Huscher,  deceased,  respond- 
ent, t.  NEW  YORK  &  QUEENS  ELECTRIC 
LIGHT  &  POWER  COMPANY,  appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment March  10,  1016.)  Judgment  and 
orders  affirmed,  with  costs.  No  opinion.  Thom- 
as, Carr,  Rich,  and  Putnam,  JJ.,  concur.  Jenks, 
P.  J.,  dlssente,  upon  the  authority  of  Huscher 
T.  New  York  &  Queens  Electric  Light  &  Power 
Company,  166  App.  Div.  241,  ISl  n.  T.  Supp. 
144. 


David  H.  HTBCAK,  Applt,  t.  John  DUN- 
STON,  Respt  (Supreme  Court  Appellate  Divi- 
sion, E^rst  Department  February  11,  1916.) 
Order  reversed,  with  $10  costs  and  disburse- 
ments, and  motion  denied,  with  $10  costs,  and 
order  for  examination  reinstated,  the  date  for 
the  examination  to  be  fixed  in  the  order.  No 
opinion.    Settle  order  on  notice. 

INTERNATIONAL  TRUST  GO.  v.  William 
GOW  et  al.  (Supreme  Court  Appellate  Divi- 
sion, First  Department  January  28,  1916.) 
Motion  denied,  with  1^0  oosts.   Order  filed. 

Anna  JACOBSON  v.  Ignats  JA(X>BSON 
(two  cases).  (Suproae  Court  Appellate  Divi- 
sion, First  Department  March  24,  1916.)  Mo- 
tions  granted,  with  $10  costs.  Orders  filed, 

Sara  JAKOBSON  t.  JuUa'O.  LAWRBNOEi 
(Supreme  Court  Appellate  Division,  First  De- 
partment February  20,  1916.)  Application 
denied,  with  $10  costs.  Order  signed. 


In  the  Matter  of  Eva  G.  JEFFRIES.  (Su- 
preme CTourt  An^late  DivisioD,  First  Depart- 
ment February  11.  1916.)  Order  affirmed* 
with  $10  costs  uid  disbursements.  No  opinimi. 
Order  filed. 


Henry  W.  JBSSUP  T.  George  W.  SMITH  et 
al.  (Supreme  Comt,  Appellate  Division,  First 
Department.  January  28,  1916.)  Motion  de- 
nied, with  ^0  costs.   Order  filed. 

Frederick  L.  JOHANNS,  Applt,  v.  Theodore 
FICKE  and  ano.,  Respts.  (Supreme  Court  Ap- 
pellate Division,  First  Department.  February 
11,  1916.)  Order  affirmed,  with  $10  costs  and 
diMursemeuts.   No  opinion.   Order  filed. 

JOHN  CLARKE  ESTATE,  respondent,  v. 
The  CITY  OF  NEW  YORK,  appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment January  28,  1816.)  Judgment  and 
order  affirmed,  with  costs.  No  (^inign.  Jenks, 
P.  J„  and  Thomas,  Carr,  Rich,  and  Pntnam, 
JJ.,  concur, 

JOHN  J.  GUINAN  CONTRACTING  COM- 
PANY, respondent  v.  TOPBKA  PAVING 
COMPANY,  Inc.,  appellant  (Supreme  Court, 
Appellate  Division.  Second  Department  Jan- 
uary 28, 1916.)  The  issue  rebates  entirely  to  the 
values  of  labor  and  materials,  which  faU  under 
a  few  classes.  The  defendant,  through  its  at- 
torney, stated  that  it  was  willing  to  make  ad- 
missions c(Hicerning  such  matters.  Certainly, 
in  view  of  the  conditiou  of  the  pleadings,  aided 
by  such  proper  concessions,  a  reference  is  not 
necessary.  Order  reversed,  with  $10  costs  and 
disbursements,  and  motion  denledtWithout  costs. 
Jenks,  P.  J.,  and  Thomas,  Carr,  Rich,  and  Pu^ 
nam,  JJ.,  concur. 

In  the  Matter  of  JOHN  SHIPWAY  A  BRO. 
(Supreme  Court,  Appellate  Division.  First  De- 
partment February  11,  1916.)  Uotiut  giant* 
ed,  with  $10  costL  Order  filed. 
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Holmes  JONES,  respondent,  v.  Lilla  H. 
BAX-DWIN-DEVINE,  appeUant.  (Supreme 
Coort,  Appellate  Division,  Second  I>epartment. 
FebnuuT  4,  1916.)    Motions  denied. 


Frederick  A,  JONES  t.  STANDARD  PLUNG- 
ER ELEVATOR  CO.  (Supreme  Coart,  Ap- 
pellate Diviaion,  First  Department  June  Ira, 
1015.)  Motion  to  dismiss  appeal  granted,  witb 
$10  coats.  Opinion  per  curiam.  Order  filed. 
Motion  to  sioend  order  dmied,  with  910  ooata. 
Order  filed. 

John  R.  JONES,  Respt,  t.  Solomon  L. 
rOUNGBNTOB,  Applt.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  March  3, 
1916.)  Judgment  and  order  revereed,  and  new 
trial  ordered,  with  costs  to  appellant  to  abide 
event,  unless  plaintiff  stipulates  to  reduce  ver- 
dict to  $500,  in  which  event  the  judgment,  as 
so  modified,  and  order  affirmed,  with  costs  of 
appeal  to  respondent.  No  opinion.  Settle  or- 
der on  notice, 

J.  P.  DUFFY  COMPANY,  Respt^  v.  STA- 
PLBTON  NATIONAL  BANK,  im^d.,  Applt. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment March  24,  1016.)  Judgment  modi- 
fied, b7  striking  out  extra  allowance,  and  as 
modified,  affirmed,  with  <me  bill  of  costs  to  re- 
spondents.  No  oinnlon.   Settle  order  on  notice. 

In  the  Matter  of  the  application  of  William 
H.  JUDSON  and  Eklward  Herrick,  as  execu- 
tors, ete.,  of  Horatio  Howe,  deceased,  etc.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. February  11,  1916.)  Decree  of  the 
Surrogate's  Court  of  Dutchess  County  affirm- 
ed, with  costs.  No  opinion.  Jenks,  P.  J.,  and 
Thomas,  Stapleton,  Mills,  and  Putnam,  JJ., 
concur. 


Stephen  JULIANO,  respondent,  t.  John 
SCHETTINO  and  Maria  Schettino,  appellants, 
impleaded  with  others.  (Supreme  Court,  Ap- 
peUate  Division,  Second  Department.  February 
4,  19160  Judgment  affirmed,  with  costs.  No 
opinion.  Jenks,  P,  J.,  and  Thomas,  Carr,  Mills, 
and  Rich,  JJ.,  concur. 

Hymaa  KALIK,  Respt.,  v.  Lorenzo  HOL- 
LAND and  ano.,  Applta  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  February 
18,  1916.)  Order  affirmed,  with  $10  costs  and 
disbursements,  with  leave  to  defendants  to  with- 
draw demurrer  and  to  answer  on  stayment  of 
costs.   No  opinion.   Order  filed. 

Frederick  E.  KALKBRBNNER,  as  Trustee, 
etc.,  of  Carl  Hugo  A.  Wesch,  deceased,  respond- 
ent, V.  MECHANICS'  BANK,  Brooklyn,  ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department  February  28, 1916.)  Judg- 
ment and  order  affirmed,  with  costs.  No  opin- 
ion. Jenks,  P.  J.,  and  Thomas,  Stapleton,  Mills, 
and  Putnam,  JJ.,  concur. 


First  Department  March  21,  19160  Motfam 
granted  to  extent  of  vacating  stay.   Settle  or^ 

der  on  notice. 

Julia  KEEL,  as  adm'x,  v.  JOBSON-^IF- 
FORD  C<X,  im^d.  (Supreme  Court  Appellate 
Division,  Ilrst  Department.  March  10,  1916.) 
Motion  granted,  with  $10  costs.    Order  filed. 


Patrick  KELLY  v.  Joseph  F.  MULQUEEN. 
(Supreme  Court,  Appellate  Dividon,  First  De- 
partment January  28, 1916^)  Motion  granted, 
with  flO  costs.    Order  filed. 

Julia  R.  KBLSEY  v.  WiUlam  BRADLEY. 
(Supreme  Court  Appellate  Division,  First  De- 
partment January  28,  1916.)  Motion  to  cor- 
rect record  granted.    Settle  order  on  notice. 


Julia  R.  KELSEY,  Rcspt,  v.  William  BRAD- 
LEY, Applt  (Supreme  Court  Appellate  Divi- 
sion, First  Department  Mareh  3,  1916.) 
Judgment  and  order  affirmed,  with  coats.  No 
opinion.   Order  filed. 

Otto  KEMMERER,  Applt„  v.  UNION  RAIL- 
WAY CO.  OF  NEW  YORK  CITY,  Rcspt. 
(Supreme  Court  Appellate  Division,  Eirat  De- 
partment January  28,  1916.)  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Or- 
der filed. 


Solomon  S.  EBMPNER,  Louis  Kempner,  and 
Vchns  Kempner,  respts.,  v.  The  HANNAN  & 
HliNRY  MOTOR  CAR  COMPANY,  applt 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. March  8,  1916.)  Judgment  affirm- 
ed, with  costs.  All  concnr,  except  Kellogg,  P. 
J.,  dissenting. 

Joseph  8.  KENNARD,  Applt,  v.  Franklin 
BRANDRETH  et  al^  Respts.  (Supreme  Court, 
Appellate  Division,  First  Department  March 
3,  19160  Order  affirmed,  with  flO  costs  and 
disbursements.   No  opinion.   Order  filed. 

KENSICO  CEMETERY,  respondent  Flor- 
ence C.  CARPENTER  et  aL,  respondents;  Or- 
lando T.  Carpenter,  as  one  oi  the  executors  of 
the  Last  Will  and  Testament  of  Reese  Carpen- 
ter, deceased,  appellant  ^upreme  Court,  Ap- 
pellate Division,  Second  Department  Mareh 
24,  1916.)  Order  affirmed,  with  SIO  costs  and 
disbursements.  No  opinion.  Jenks,  P.  and 
Thomas,  Oarr,  Mills,  and  Rich,  JJ.,  concur. 

Joseph  L.  KBRNAN  v.  Warren  A.  MILLER 
and  ano.  (Supreme  Court,  Appellate  Division, 
First  Department.  February  11,  1916.)  Mo- 
tion granted,  with  f  10  coats.   Order  filed. 

Edward  J.  KEUCHLB,  Respt,  v.  J.  Parker 
SLOANE  and  ano.,  Applts,  (Supreme  Court 
Appellate  Division,  Elret  Department.  Febru- 
ary 4,  1916.)  Judgment  aflirmed,  with  costs, 
with  leave  to  defendants  to  withdraw  demurrer 
on  payment  of  costs.    No  opinion.    Order  filed. 


Lydia  H.  KANE  et  aL  t.  Mary  J.  ODELL  In  the  Matter  of  Robert  S.  KING,  an  attor- 
et  aL    (Supreme  Court  Appellate  Division,  aey.   (Supreme  Court  Appellate  Division,  Sac- 
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ond  Department.  March  S,  1016.)  Matter  re- 
ferred to  Bon.  Josiab  T.  Bfarean  as  official 
referee. 

KING  COLLAR  BUTTON  CO.,  Respt.,  v. 
Arnold  C.  MESSLER.  impleaded,  etc.,  Applt 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. February  2B,  1916.)  Order  affirm- 
ed, with  $10  costs  and  dubnrBementB.  No  opin- 
ion.   Order  filed. 

John  A.  KINGSBURY,  Com'r,  etc..  Reapt., 
V.  Julian  BLUM,  Applt.  (Supreme  Court,  Ap- 
pellate Division.  First  Department.  Mar(^  24, 
191^  Judgment  affirmed.  No  opinion.  Or- 
der filed. 


Benjamin  R.  KITTRIDGBl,  Respt.,  t.  Wil- 
liam Q.  XANGLET,  impld.,  Applt.  (Supreme 
Court,  Appellate  Division,  First  Department. 
January  28,  1916.)  Order  affirmed,  with  $10 
costs  and  disbursementi.  No  oplnum.  Order 
med. 

Henry  W.  KNIOBT.  Respondent,  v.  The  ItEt- 
VIEWS  OF  REVIEWS  COMPANY,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
First  Department.  January_28,  1916.)  Appeal 
&om  Special  Term,  New  York  County.  The 
order  appealed  from  denied  defendant's  motion 
to  vacate  an  order  for  examination  of  defend- 
ant before  trial. 

PER  CURIAM.  The  order  appealed  from 
sbonld  be  modified,  by  atrilcing  ont  therefrom  the 
words;,  "pursuant  to  tbe  terms  of  the  said  order 
of  December  21.  1015,"  and  adding  after  the 
words  "submit  to  an  examinatioo"  the  follow- 
ing :  "Concerning  the  issues  raised  by  the  plead- 
ii'gs  herein  as  to  the  fact  of  plaintm's  employ- 
tr.ent,  by  whom  employed,  the  nature  of  tbe  serv- 
ices rendered  by  him,  and  the  reasonable  value 
thereof '—and,  as  so  modified,  affirmed,  with  $10 
costs  and  disbursonents  to  the  appellant  Settle 
order  on  notice. 

Esther  KOBRIN.  Applt.,  v.  INTERBORO 
RAPID  TRANSIT  CO.,  Respt.  (Supreme 
Court,  Appellate  Division,  First  Department 
February  18,  1916.)  Judgment  and  order  af- 
firmed, with  costs.   No  opinion.  Order  filed. 

Albert  S.  EOENIO  t.  Natban  VIDATER 

and  ano.  (Supreme  Court,  Appellate  Division, 
First  Department.  January  28,  1916.)  AppU- 
ciition  denied,  with  $10  costs.  Order  ngned. 


Julius  KRAMER  and  ano.  v.  Benjamin 
FLEISCHER.  (Supreme  Court,  Appelate  Di- 
vision. First  Department  March  24,  1916.) 
Motion  denied,  with  leave  to  renew,  on  the 
ground  that  the  moving  papers  are  insufficient 
to  establish  a  default  under  role  41,  and  there- 
fore that  the  notice  of  motion  ai  given  was 
insuffidott.   Order  filed. 


Matter  of  Richard  KRAUSE,  an  attorney. 
(Supreme  Cotnt,  Appellate  Division,  First  De- 
partment. Febraary  2S,  1916b)  Motion  grant- 
ed. Settle  order  on  notioe. 


Jebkab  EBISHKAN  The  NEW  YORE 
SAVINGS  BANE.  (Supreme  Court,  Appellate 
Division.  First  Department  March  24,  1916.) 
Application  doiied,  with  $10  eoets.  Order 

signed. 

Edward  J.  KUBOHLB  v.  J.  Parker  SLOANB 
et  at  (Supreme  Court  Appellate  Divisicai, 
First  Department.  February  25,  1916.)  Mo- 
tion denied,  with  $10  coats.    Order  filed. 

Max  A,  KURTBN,  respondent  T.  Valentine 
OSTER  and  Cremens  Oster.  defendants:  the 
City  of  New  York,  appellant.  (Supreme  Court 
Appellate  Division,  Second  Department  Jan- 
uary 14,  1916.)  Judgment  and  order  unani- 
mously affirmed,  with  costs.    No  opinion. 

Max  A.  KURTBN,  respondent,  v.  Valentiue 
OSTER  and  another,  defendants ;  the  City  of 
New  York,  appellant  (Supreme  Court,  Appel- 
late Division.  Seomd  Department  February 
11,  1916.)  Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  denied. 


IJlLANCE  ft  GROSJEAN  MFG.  00.  t. 
BROOKLYN  HEIGHTS  R.  R.  CO.  (Supreme 
Court,  Appellate  Division,  First  Departmeot 
February  11,  1910.)  Application  denied,  with 
$10  costs.   Order  signed. 


LANDAY  BROS.,  Inc.,  v.  Charles  BISCOW. 
(Supreme  Court  Appellate  Division,  First  De- 
partnipnt.  March  24,  1916.)  Application  de- 
nied, with  $10  costs.  Order  signed. 

Solomon  TUSHINSKY,  Respt.  v.  BOARD 
OF  EDUCATION  OF  THE  CITY  OF  N.  Y., 
Applt  (Supreme  Court,  Appellate  Division, 
First  Department  February  11,  1916.)  Order, 
so  far  as  appealed  from,  reversed,  with  $10 
costs  and  disbursements,  and  motion  to  that  ex- 
tent doiled.   No  opinion.   Order  filed. 

LAWYERS'  TITLE  INSURANCE  &  TRUST 
COMPANY,  respondent,  v.  Samuel  G.  LOCK- 
WOOD,  appellant.  (Supreme  Court  Appellate 
Division,  Second  Department.  January  14, 
1916.)  Judgment  and  order  affirmed,  with  costs. 
No  oranion.  Jenks,  P.  J.,  and  Thomas,  Staple- 
ton,  Rich,  and  Putnam,  .TT.,  concur. 

LAWYERS'  TITLE  INSURANCE  ft  TRUST 
COMPANY,  respondent,  v.  Samuel  Q.  LOCK- 
WOOD,  u>peUant  (Supreme  Court,  Appellate 
Division,  Second  Department.  Mardi  24,  1916.) 
Klotions  denied,  without  costs. 

Etaniel  J.  LEABY,  Applt,  v.  Frederick  GEL- 
LER,  as  ex'r,  Respt.  (Supreme  Court,  Appel- 
late EHvision,  First  Departmrat  March  17, 
1910.)  Judgment  and  order  affirmed,  with  costs. 
No  o^niim.   Order  filed. 


George  LEASE  et  al.,  as  aarviving  trustees, 
eta,  Respts.,  v.  Marion  D.  BEACH  et  al.,  as 
ancillary  ex'rs,  etc.,  Respts.,  and  Ella  D.  Gar- 
side  et  aL,  Applts.  (Sui»eme  Court,  Appellate 
Divirion,  First  Department  Fetn^ary  25, 
1910.)  Order  affirmed,  with  $10  coeta  and  di*. 
bursementB.   Ko  opinwn.   Order  filed. 
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In  the  Matter  of  Alice  V.  LEA.VITT,  deceas- 
ed. "(Supreme  Court,  Appellate  Division,  First 
Department  March  24.  1916.)  Motion  denied, 
with  $10  cost!.   Order  filed. 

In  the  Matter  of  the  application  for  the  ap- 

Silntmoit  of  a  general  guardian  of  William 
roasman  LEE^  an  infant.  (Supreme  Court, 
Appellate  Division,  Second  Department  Janu- 
ary 14,  1916.)   Motion  denied,  without  costs. 

In  the  Matter  of  the  application  for  the  ap- 

g ointment  of  a  general  guardian  of  WUliam 
irossman  LEE,  an  infant  (Supreme  Court 
Appellate  Division,  Second  Department  Jan- 
uary 14,  1916.)  Order  of  the  Surrogate's  Court 
of  Westchester  CounQ  affirmed,  with  ?10  costs 
and  disbursements.  No  opinion.  Jenka,  P.  J., 
and  Xhomaa,  Carr,  MUla,  and  BSxSk,  Jj.,  cc»- 
eur. 

Morris  LEF3TEIN,  and  Sarah  Rosenfeld, 
etc.,  appellants,  v.  Edward  KATZBNSTEIN, 
respondent  (Supreme  Court  Appellate  Di- 
vision, Second  Department.  March  10,  1916.) 
Order  of  the  Appellate  Tenn  affirmed,  with 
costs.  No  opinion.  Jenks,  P.  J.,  and  Thomas, 
Carr,  Rich,  and  Putnam,  JJ.,  concur. 

LEHIGH  VALLEY  RAILROAD  CO^  Ap- 
plt,  V.  LEHIGH  VALLEY  COAL  SALES  CO., 
Uespt.  (Supreme  Court,  Appellate  Division, 
First  Department  March  3,  1916.)  Detei^ 
mination  affirmed,  wltJi  coatl.  No  opinion. 
Order  filed. 

J<^n  F.  LEIKBRT,  Jr.,  Applt.,  y.  Joseph 
M.  BYRNE  et  al.,  Respte.  (Supreme  Court 
Appellate  Division,  First  Department  Febru- 
ary 25,  1916.)  Jadgment  and  order  affirmed, 
with  costs.   NO  (Hidnion.   Oida  filed. 

Edward  J.  LEONE,  an  infant,  etc,  appellant 
y.  Willard  GRAY,  etc.,  and  John  O.  Cole,  a 
Marshal  of  the  City  of  New  York,  respondents. 
(Supreme  Court,  Appellate  Division,  Second 
Department  March  10, 1916.)  Judgment  unan- 
imously affirmed,  with  coats.    No  opinion. 

Sophie  LEPPANEN.  as  Adm'x,  v.  IRVEL 
REALTY  CO.  (Supreme  Court  Appellate  Divi- 
sion, First  Department  February  20,  1916.) 
Motion  to  diamiss  appeal  denied,  withoat  preju- 
dioa,  as  stated  in  order.    Order  filed. 


David  LEVBERO  v.  Henry  D.  SCHUMACH- 
ER. (Supreme  Court,  Appellate  Diviuon, 
First  Department  March  24,  191&)  Applica- 
tion granted.   Order  signed. 

Abraham  N.  LEVENTHAL,  Appellant 
The  WEBER  PEUTHERT-  CO.,  impleaded, 
etc..  Respondent    (Supreme  Court  Appellate 
Division,  First  Department    March  S,  1916.) 
Appeal  from  Trial  Term,  New  Yoi^  Coun^. 

PER  CURIAM.  Judgment  and  oi^er  affirm- 
ed, with  costs.    Order  filed. 

SMITH,  J.,  dissents,  lioldini  that  the  state- 
ment by  Vogel  was  not  binding  on  Leventhal, 
and  tnat  Leventhal  can  recover  we-half  of  the 
note  in  snit 


Sophie  H.  R.  LEVY,  as  Ex's,  v.  COMMER- 
CIAL TRUST  CO.  (Supreme  Court  Appellate 
Division,  First  Department  February  25, 
1916.)  Apidlcation  denied,  with  910  eosU.  Or- 
der mgned. 

Morris  LIBBEBUAN,  as  administrator,  etc, 
of  Abraham  Lieberman,  deceased,  respt,  t. 
Amos  C.  VAN  GAASBEEK  and  another.  In- 
dividually and  as  ezecntora,  etc.,  and  another, 
applts.  (Supreme  Court  AppeUate  Divlaitui, 
Third  D^rtmenL  March  191&)  Motion 
denied. 

Max  LIEiBOWITZ.  an  infant  etc.  Respond- 
ent. T.  The  LONG  ISLAND  RAILROAD 
OOMPANY.  Appellant  (Supreme  Court  Ap- 
pellate Division,  First  Deputment,  February 
25,  1916.)  Appeal  from  Trud  Term,  New  York 
County. 

LAUGHLIN,  J.  The  cause  of  action  as  al- 
leged is  on  an  Implied  license,  which  was  not 
proved,  but  the  case  was  left  to  the  jury  upon 
the  claim  of  an  express  invitation,  which  was 
not  alleged.  I  am  also  of  opinion  tnst  the  find- 
ings of  the  jury  that  the  plaintiff  was  free  from 
contributory  negligence,  and  that  the  defend* 
ant  was  negligent,  are  against  the  weight  of 
the  evidence.  The  judgment  and  order  appealed 
from  should  therefore  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event.   Order  filed. 

CLARKE.  P.  J.,  concurs. 

SMITH,  J,,  cimcura,  bdng  farther  of  the  opin- 
ion that  the  proof  of  the  defaidant's  negligence 
was  not  sufDdent  to  go  to  the  jury. 

DOWUNG  and  DAVIS,  JJ.,  dissent,  ud 
vote  for  affirmance. 


Philip  LIBBOWQTZ,  Respondent  t.  The 
LONG  ISLAND  RAILROAD  COMPANY, 
Appellant  (Supreme  Court  Appellate  Divi- 
sion, l^lrst  Department  February  25,  1916.) 
Apical  from  Trial  Term,  New  York  County. 

IjAUGHLIN,  J.  For  the  reasons  given  in  Max 
Liebowitz  against  this  defendant  supra,  decided 
herewith,  I  am  <^  opinion  that  the  judgment 
and  order  appealed  from  should  he  reversed, 
and  a  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event  Ordsr  filsd. 

CLARKE,  P.  J.,  concurs; 

SMITH,  J.,  concurs,  being  further  of  the 
opini<m  that  the  proof  of  the  defendant's  neg- 
ligence was  not  sufficient  to  go  to  the  jury. 

DOWUNG  and  DAVIS,  JJ.,  dissent,  and 
vote  far  afflrmancei 


LINK  CHAIN  BELT  COMPANY,  Respond- 
ent v.  McKEEVER  OOMPANY,  Appellant 
(Supreme  Court,  Appellate  Division,  Second 
Department  March  17,  1916.)  JudKment  and 
order  reversed,  and  new  trial  gran  tea,  costs  to 
abide  the  event  unless  within  20  days  plaintifl 
stipulates  to  reduce  the  verdict  by  the  sum  of 
$244.19,  with  intercrt  thereon  from  June  20, 
IdOS,  being  the  amount  of  the  bill  of  Caldwell 
&  Son  Company,  in  evidwce  as  Plaintiff's  in- 
hibit 4,  in  which  evant  the  judgment,  aa  so 
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modified,  and  the  order,  are  affirmed,  without 
ousts ;  we  holding  that  the  trial  justice  «Ted  in 
receiving  the  said  bill  in  evidence,  for  the  rea- 
son that  there  waa  no  proof  that  the  charges 
therein  were  reastxiable  in  amount.  Jenks,  P. 
J  and  TlKHnaa,  Stapletim,  MU1%  and  Pntiuunt 
JJ.,  concur. 

L.  MEISEL  &  COMPANY,  Keept,  v.  NA- 
TIONAIi  JEWELERS'  BOARD  OF  TRADE, 
Applt.  (Supreme  Court,  Appellate  Division, 
First  Department  March  17.  1916.)  Deter^ 
mination  (00  Miws.  Bep.  19,  152  N.  X.  Supp. 
Oi;i)  affirmed,  with  costs.  Ko  opinion.  Order 
filed. 

Luke  v.  LOCKWOOD  v.  U.  S.  STEEL 
COKPOBATION.  (Suprune  Ooort,  AppeUate 
Division,  First  Department  January  28, 1910) 
Motion  granted ;  Question  o«tified.  Order  filed. 

Frances  LOGOGO,  Respondent  v.  PITTS- 
BURGH LIFE  &  TfeUST  COMPANY,  Appel- 
lant (Suprenw  Ciourt,  Appellate  Division,  Sec- 
ond Department  Februon  2S,  1919.)  Jadg- 
nient  and  order  afllrmed,  with  costs,  on  the  au- 
thority of  Archer  v.  Equitable  Life  Assurance 
tSodety,  169  App.  Div.  43,  154  N.  Y.  Supp.  619, 
aud  Mees  v.  Pittabnnh  life  &  Trust  (Jo..  168 
App.  DiT.  86.  154  N.  Y.  Supp.  66a  CaiT, 
MtUa,  Rich,  and  Putnam,  JJ.,  concur.  Staka, 
P.  J.,  dissents. 

John  T.  LOEW,  Applt,  t.  Albwt  D. 
(IILLBSPIE,  Respt  (Sapreme  Ourt,  Appel- 
late Diviaicai,  First  Department  March  17, 
1916^)  Determination  and  judgment  (90  Misc. 
Hep;  016,  168  N.  Y.  Snpp.  830)  affirmed,  with 
coats,  on  opinion  of  Lehman,  J.  (Page,  di*- 
sentlng).    Order  filed. 

Austin  D.  liORD  et  aL  t.  The  (TTFY  OF 
NEW  YORK.  (Supreme  Ooort,  Appellate  Di- 
vision, First  Department  March  24,  1916.) 
Motion  denied,  with  flO  coats.   Order  ffiad. 


Edward  LOVITT  v.  IUjINOIS  SURETY 
CO.  (Supreme  Court.  Appellate  Division,  First 
Department  Janua^  2S,  1916.)  Aiq^cation 
granted.  Order  signed. 

LOWER  BAY  VIEW  RBAUTl  COMPANY, 
Appellant,  v.  Franit  a  OOUIiDINO,  and  Harriet 
Uoulding,  respondents.  (Si^reme  Court,  Ap- 
pellate Division,  Second  Department  Feb- 
ruaiy  28,  1916.)  Plaintiffs  seventh  request 
to  find  modified  to  read:  Seventh.  That 
thereafter  the  defendant  Frank  G.  Goulding 
purchased  from  said  John  B.  Watts  a  pwrt 
of  said  premisea  twunded  and  deacribed  as  fol- 
lows: All  those  certain  lots,  pieces,  or  paivels 
of  land  situate,  lying,  and  being  in  the  Thirtf- 
First  ward  of  the  borough  of  Brooklyn,  count? 
of  Kings,  dty  and  state  of  New  York,  known 
and  designated  on  a  certain  map  entitled  "Ocean 
Part"  surveyed  for  the  Lower  Bay  View  Realty 


part  at  said  premuea  were  convejed  if  aald 


John  K  Watts  and  Ida  B.  Watts,  his  wife, 
to  said  Frank  O.  Ooulding,  by  deed  of  convey- 
ance bearing  date  on  the  7th  day  of  Septemtwr, 
1910,  and  recorded  In  the  office  of  the  register 
of  the  county  of  Kings  in  section  21,  Liber  3250 
of  Conveyances,  at  page  48,  and  indexed  under 
block  No.  6918  on  the  8th  day  of  September, 
1910,  subject  to  be  released  by  payment  of  the 
sum  of  9400  per  lot  (or  the  sum  of  £1,600  for 
the  four  lots)  upon  said  mortgage  made  by  Wil- 
liam H.  Hilliard  to  the  Harway  Improvement 
(Company  to  secure  the  payment  of  toe  sum  of 
f41|716.66.  As  BO  modined,  it  is  made  a  find- 
ing  of  this  conrt.  and  the  judgment  is  affirmed, 
with  costa  Jenks,  P.  J.,  and  Stapleton,  Milla, 
Rich,  and  Putnam,  JJ.,  ooneur. 

George  H.  LUOKEY,  respondent,  v.  ERIE 
RAILROAD  COMPANY,  Appellant  (Su- 
preme (>>urt  AppeUate  Diviaicm,  Second  De- 
partment Manm  10;  1916^)  Judgment  and  or- 
der revorsed.  and  new  trial  granted,  costs  to 
abide  the  event,  on  the  ground  of  error  on  the 
part  of  the  trial  court  in  refusing  to  charge 
as  reonestod  at  folios  600  to  511.  Jenks,  P,  J., 
and  Carr  and  Rich,  JJ.,  concur.  Stapleton,  J., 
concurs  in  the  result,  upon  the  nound  that  the 
plalntifl  failed  to  establish  negligen<»  on  the 
part  oC  the  defendant   Mills,  J.,  not  voting. 


Bridget  LYNCH,  as  Adm'x,  v.  BOARD 
OF  EDUCATION.  (Supreme  Court,  Appellate 
Division,  First  Department  February  25, 
1916.)  Motion  denied,  with  flO  costs.  Order 
filed. 


Marie  R.  McCABE  and  others,  reepondents, 
V.  CITY  OF  NEW  YORK,  Pennsylvania  Tun- 
nel  &  Terminal  Railroad  Oompany,  and  Long 
Island  Railroad  Company,  appeUanta.  (Su- 
preme Court,  AppeUate  DiTision,  Second  De- 
partment January  28^  1916.)  Finding  of  fiict 
XXXI  reversed,  as  being  against  the  evidence, 
and  in  place  tliMeof  the  following  finding,  here 
made,  is  substituted:  That  the  said  notice  and 
advertisement  published  by  the  board  of  esti- 
mate and  awortionment  as  aforesaid,  consti- 
tuted a  sufficient  compliance  with  the  require- 
ments of  section  442  of  the  City  Charter  (Laws 
1901,  c  46G)  as  to  such  notice,  aud  did,  by  a 
refennce  to  the  map  therein  recited,  show  suf- 
flciently  the  propom  change  of  grade  of  Thom- 
son avenue  in  front  of  plaintiffs  said  premises, 
by  the  several  grade  lines  in  red  figures  upon 
said  map^  in  said  avoiue,  coupled  with  the  ex- 
planatot;r  notes  upon  such  map.  The  judgment 
appealed  from  is  modified,  by  redocins  the  dam- 
ages allowed  to  the  sum  of  $150  allowed  for 
the  actual  encroachment  upon  plaintiffs'  prem- 
ises, and,  as  so  modified,  amrmed,  without  costs. 
This  determination  is  made  upon  the  ground 
that  the  decision  of  the  Court  ci  Appeals  uptm 
the  former  appeal  by  necessary  implicatioo  held 
that,  in  order  that  the  defendants  justify  their 
construction  in  said  avenue,  it  was  not  neces- 
sary for  the  defendants  to  establish  that  permis- 
sion or  aK>roval  of  the  Board  of  Railroad  Com- 
missioners or  of  the  Public  Service  CommiasIoD 
of  and  for  the  change  of  grade  therein  had  been 
obtained,  and  upon  the  further  ground  ttiat  the 
findiUB,  as  above  modified,  and  the  crldenea,  ea* 
tablisb  that  the  cflr  anthorltiflB,  uamelj,  the 
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board  of  estimate  and  apportionment,  in  maUns 
such  change  of  grade,  in  all  respects  compliea 
with  the  provial^is  ox  the  Ci^  Charts.  Carr, 
Stapleton,  Uills,  and  Bich,  31.,  ccmcur.  Jenks, 
P.  J.,  not  TOting.  Settia  order  before  Jiutice 
Mills. 

LiUian  McCLOSEET,  an  Infant,  et&,  etc., 
respondent,  t.  John  BUCKLET  and  the  City 
of  New  York^  appellants.  (Supreme  Goart,  Ap- 
pellate Division,  Second  Department.  January 
28,  1916.)  Motion  to  substitute  the  adminis- 
trator granted,  should  the  parties  stipulate  that 
the  order  be  entered  nunc  pro  tunc  as  of  a  date 
prior  to  the  hearing  of  the  aiq;>eal,  and  tltat  all 
subsequent  proceedings  and  papers  be  amended 
accordingly;  otherwise,  motion  denied  without 
prejudice  to  renewal  upon  papers  showing  pre- 
clsdty  the  date  of  defendant's  death,  the  date 
of  the  appointment  of  the  administrator,  and 
the  dates  of  the  hearing  and  rehearing  of  the 
appeal.  Motion  for  leave  to  appeal  to  the  Court 
of  Appeals  denied,  witfaont  prejudice  to  renewal 
thereof  when  the  adminigtrator  is  sobatitated  as 
an  appellant 

Ullian  McCIX)SKEY,  an  infant,  etc.,  ro- 
spondent,  v.  James  J.  BUCKLEY,  as  adminis- 
trator, etc.,  and  another,  appellantg.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
March  17,  1916.)   Motion  granted. 


McDERMOTT  DAIRY  COMPANY,  respond- 
ent, V.  Patrick  F.  BRENNAN  et  aL,  defend- 
ants; Jeannette  Brennan^  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
February  28,  1916^)  The  parties  hereto  having 
Ktipulnted  in  open  court  that  a  justice  may  be 
substituted  in  place  of  Burr,  J.,  deceased,  Mr. 
Justice  Carr  was  so  substituted.  Order  amend- 
ing judgment  of  foreclosure  and  sale,  in  so  far 
as  it  purports  to  describe  an  undivided  one-half 
of  the  lands,  is  reversed,  but  otherwise  affirmed, 
so  far  as  it  directs  tbe  sale  of  all  interest  of  the 
defendants  John  Joseph  Brennan,  Michael  Bren- 
nan,  and  Jeannette  Brennan,  his  wife,  and  all 
persons  claiming  under  them,  or  either  of  them, 
with  the  provision  excepting  and  reserving  the 
lands  released  by  the  mortgagee  in  1906.  As 
thus  modified,  the  order  is  affirmed  without 
coste.  Jenks,  P.  J.,  and  Thomas,  Carr,  Rich, 
and  Putnam,  JJ.,  concur.  Settle  order  before 
Mr.  Justice  Putnam. 

Matter  of  Frank  A.  McGUIRE,  RespL,  v, 
Waiiam  A.  PRENDERGAST.  as  Comptr., 
Applt.  (Supreme  Court,  Appellate  Division, 
First  Department.  January  28^  1916.)  Order 
affirmed,  with  $10  costs  and  dlsbursementB.  No 
opinion.    Order  filed. 

Marparet  MACK,  respondent,  v.  John  WAN- 
AMAKER,  appellant    (Supreme  Court,  Appel- 
late Division,  Second  Department.   Jaiiuary  19, 
Motion  granted,  and  case  set  down  tor 
Monday,  March  6^  Ifiia. 

Lanier  McKElE  v.  George  H.  MUNROE.  <Sa- 
prame  Court,  Appellate  Division,  First  Depart- 
ment Januarr  28,  1910.)  Application  denied, 
with.llO  ooata.  .Ox4er.i^i^«i 


Hash  T.  McEENNA  T.  BOWERY  SAV- 
INGS BANE.  (Suprethe  Court  Appellate  Di- 
vision, First  Department  March  24,  1916.) 
Appllcatimi  granted.   Order  signed. 

David  Clinton  HACKEY,  appellant  IhTA- 
NOIS  SURETY  COMPANY,  respondent  (Su- 
preme Court,  Appellate  Division,  Second  De- 

gartment.  February  2&  1916.)  The  parties 
ereto  having  stipulated  in  open  court  that  this 
case  may  be  disposed  of  by  a  court  of  four,  the 
decision  is  as  follows :  As  the  petition  was  to 
remove  this  suit  to  the  northern  district  of  Illi- 
nois instead  of  to  the  district  where  the  aalt  is 
pending  (Judicial  Code,  |  29  [Act  March  3, 
19U,  c  231  36  Stat  1095,  U.  S.  Comp.  St. 
1913,  fi  lOllJ),  the  proceedings  were  unauthoriz- 
ed. St  John  T.  U.  S.  i<Mdelity  &  Guaranty  Co. 
tp.  O.)  213  Fed.  685 ;  St  John  t.  Taintor  (D. 
C.)  220  Fed.  467.  The  state  coart  not  having 
lost  jurisdiction,  the  learned  justice  at  Special 
Term  had  power  to  set  aside  and  revoke  his  ap- 

Sroval  of  this  bond  on  removal.  The  order  of 
anuary  29,  1915,  is  therefore  reversed,  with 
$10  costs  and  disbursemeuts,  and  plaintiff's  mo- 
tion to  set  aside  the  approval  of  the  bond  fur 
removal  is  hereby  granted.  Jenks,  P.  J.,  and 
Carr,  Stapleton,  and  Putnam,  JJ.,  concur. 

Francis  P.  McNIOHOL,  as  executor,  etc.,  ap- 
pellant V.  Annie  E.  SLING Y,  respondent  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment January  19,  1916.)  Motion  for  re- 
argument  denied,  with  |10  costs. 

Thomas  B.  McNICEUE,  as  executor,  etc.,  of 
Clara  Blrdsall  Bynner,  deceased,  appeUant,  v. 
James  WRIGHT  and  Minnie  Wright  respond- 
ents, snd  others,  defendants.  (Supreme  Court, 
Appellate  Division,  Second  Department.  Janu- 
at^  14,  1916.)  Order  of  the  County  Court  of 
EiDga  Count;  affirmed,  with  $10  costs  and  dis- 
bursementa.  No  oplmon.  Jeoli^  P.  J.,  and 
Thomas,  Carr,  MUls,  and  Rich,  JJ^  ooacar. 

James  HcVBIGH,  as  administrator,  etc,  of 
Maty  McVeigh,  deceased,  respondent,  v. 
THOMAS  ROULSTON,  Inc.,  appellant.  (Su- 
preme Court,  Appellate  I>i\'isiou,  Second  De- 
partment. February  4,  1916.)  Jodgment  and 
order  onanlmouBly  affirmed,  with  ooata.  No 
opinion. 

Julia  W.  MADDAUS  and  Ingo  Maddaua, 
appeUanta.  v.  EAGLE  SAVINGS  ft  LOAN 
COMPANTj  respondent  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  March 
17,  1910.)  Motion  granted,  without  costs. 
Thomas,  Stapleton,  Mills,  lUcb,  and  Putnam. 
JJ.,  concur. 

Christ  MANOLIS  v.  Rose  FEINBERG. 
(Supreme  Court  Appellate  Division,  B^irst  De- 
partment March  24,  1916.)  AppUcatioa  de- 
nied, with  ¥10  costs.  Order  signed. 

Josei^  MAPLES,  as  receiver,  etc.,  of  Frank- 
lin P.  Roberge,  respondent  and  appellant,  v. 
WiUiam  O'BRIEN  and  Mary  O'Brien,  appel- 
Iftats  and  reapondenbi,  impleaded,  eta  (So- 
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preme  Oooit,  Appellate  tM^riaton,  Senmd  De- 
partment March  17,  1916.)  Jadgments  ap- 
pealed from,  both  interlocutory  and'  final,  affirm- 
ed, hat,  as  tiieTe  are  cross-appeala,  without 
costs.  No  opinion.  Joiks,  P.  ftod  Thomas, 
Stapleton,  MiUs,  and  Putnam,  JJ.,  concor. 

Solomtm  BIAR0C8.  an  inft,  Bespt  T.  Sonle 
KRINSKT  and  ano..  Ap^ts.  (Snpreme  Coort, 
Appellate  Division,  First  Department.  Febro- 
ary  4,  1916.)  Jud«n«t  and  order  affirmed, 
with  coats.  No  opinion.  Order  filed. 

Marcne  M.  MARKS,  Respt,  t.  Louis  A. 
ABBimEIMER,  impld.,  Applt  (Supreme 
Court,  Appellate  Division,  First  Deparbnent 
March  3,  1916.)   Judgment  affirmed,  with  costs. 

Ko  opinion.   Order  filed. 


In  the  Matter  of  the  daim  of  Michellna  MAB- 
TUCCI,  etc.,  respts.,  v.  HILLS  BROS.  COM- 
PANY, employer,  and  S^ankfort  General  In- 
surance Company,  insurance  carrier,  applts. 
(Supreme  Court,  Appellate  Divisicoi,  Thita  De- 
partment.  March  8,  1916.)   Motion  denied. 


Charles  W.  MABTTNB,  appellant,  t.  AMER- 
ICAN UNION  FIRE  INSURANOB  COM- 
PANY, etc.,  respondent  Actions,  Nos.  1,  2,  3 
and  4.  (Supreme  Court  Appellate  Divisitm, 
Second  I>epaitment  January  19,  1916J  Mo* 
tton  granted,  and  separate  orders  to  be  entered. 

Harris  MARX,  respondent,  v.  John  KOVACS, 
appellant  (Supreme  Cport  Appdlate  DMaoMi, 
Second  Department.  March  8, 1016.)  AppUeap 
tiun  denletC  with  $10  costs. 

Matter  of  Louis  MATHOT,  an  attorney.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment February  2S,  1916.)  Referred  to  offi- 
rial  referea  Settle  order  on  notice.  Order 
filed. 

Georgina  Q.  MAXWELL,  appellant,  t.  Susan 
G.  HOGE,  respondent  (Supreme  Court  Ap- 
pellate Division,  Second  Department  March 
24,  1916.)  Inasmuch  as  the  case  on  appeal 
herein  does  not  appear  to  have  been  set- 
tled, we  cannot  determine  what  should  be  print- 
ed, as,  by  general  rule  84,  whether  exhibits 
in  evidence  shall  be  printed  at  length  is  to  be 
determined  by  the  trial  judi^e.  Motion  for  stay 
denied,  with  $10  costs,  without  prejudice  to 
such  application  to  the  Special  Term,  upon  giv- 
ing an  undertaking  to  secure  the  iudgment  in 
favor  of  Susan  Boge,  entered  April  10,  1911. 

Samuel  MAYERS,  Ai^lt,  t.  Samuel  BLOOM- 
IN6DALB  et  aL,  Respts.  (Supreme  Court,  Ap- 
peUate  Divisioo,  First  Department  January 
28,  1916.)  Order  reversed,  with  $10  costs  and 
disbursements,  and  motion  denied,  with  $10 
costs.   Mo  opinion.    Settle  order  on  notice. 

MECHANICS  &  METALS  NAT.  BANK  t. 
Gniseppe  TERMINI.  (Supreme  Court  Ap- 
pellate Division,  First  Department.  February 
11,  U16^)  AppIicati<Hi  granted  on  stipulation. 
Order  signed. 


Rose  MEGtTIN,  lespondnit  Marp  BUEH- 
LER,  et  al.,  defendants;  Barbara  Elaenbans, 
etc.  appellant  (Supreme  Court  Appellate  Di- 
vision, Second  Department  February  4,  19160 
Orders  reversed,  with  $10  costs  and  disburse* 
ments,  and  motion  to  vacate  Judgment  and  order 
for  service  by  publication  granted,  with  $10 
coata,  upon  the  authority  ol  McLaughUu  v.  Mc- 
Laughlin Real  Estate  Ca,  1^  App.  IMv.  614. 
147  N.  7.  Supp.  959.  Jenks,  P.  J.,  and  Thomp 
as,  Stapleton,  Mills,  and  Putnam,  JJ„  concur. 
See,  also,  141  N.  Y.  Supp.  1T7. 


Clara  MEHRBNLENDER,  respondent,  v. 
The  INDEPENDENT  ORDER  FREE  SONS 
OF  JUDAH,  appellant  (Supreme  Court  Ap- 
p^ate  Division,  Second  Department  January 
21,  19160  Jud^ent  and  order  affirmed,  with 
costs.  Ijm  ajBSigned  error  as  to  the  variance 
between  pleading  and  proof  is  not  presented  by 
a  valid  exception ;  the  assigned  error  as  to  the 
competency  the  witness  Henschken,  if  error, 
is  not  prejudicial.  It  is  immaterial  wbat  deceas- 
ed said.  If  he  was  illegally  suspended.  Jenks,  P. 
J.,  and  Thomas,  Stapleton,  Rich,  and  Pntniun, 
JJ.,  concur. 

August  G.  MERLE,  Respt,  v.  SOCIOLOGI- 
CAL RESEARCH  FILM  CORPORATION, 
impld-t  Applt  (Suprcnie  Court  Appellate  Di« 
vision.  First  Department  March  10,  1916.) 
Order  reversed,  and  motion  granted  to  the  ex- 
tent stated  in  order.  No  opinion.   Order  filed. 

In  the  Matter  of  John  W.  MERRIAM.  (Su- 
preme  Court  Appellate  Division,  First  Depart- 
ment February  11,  1916.)  Order  reversed,  and 
motion  granted  to  the  extent  stated  in  order 
hereon.  No  opinion.   Order  filed. 


Wilbelmina  MEYER,  otherwise  known  as 
WUhelmina  Moj'o,  Respt,  v.  Virginiua  St 
Julian  MAYO,  Applt  (Supreme  Court  Appel- 
late Divisitm,  Firet  Department  February  25* 
1916.)  Order  affirmed,  with  SIO  costs  and  dia> 
bnrsements.  No  opinion.  Order  filed. 

Max  METER,  plaintiff,  v.  UNITED  DRESS- 
ED BEEF  COm'ANY,  defendant  (Supreme 
Court  Appellate  Division,  Second  Department 
February  4,  1810.)   Motion  granted. 

Charles  MILLANG,  appellant  John  GIL- 
KINSON,  respondent  (Supreme  Court  Ap- 
pellate Divlsicm,  Second  Department  Febru- 
ary 11, 1916.)  Judgment  reversed,  and  new  trial 
granted,  costs  to  abide  the  event  upon  the 
ground  that  the  questions  in  issue  should  have 
been  aubmitted  to  the  jury.  Jenks.  P.  J.,  and 
ThcMnas,  Oarr,  Bieh,  and  Putnam,  JJ.,  concur. 

Gustavo  M.  MILLER  and  John  B.  Miller, 
respondenta,  t.  EAGLE  SAVINGS  &  LOAN 
COMPANY,  appellant  (Supreme  Comt,  Ap- 
pellate Division,  Second  Department  February 
11,  1916.)  Re  argument  oraered.  and  case  set 
down  for  Tuesday,  March  7,  1916. 

Gharies  D.  MILLER,  Applt,  t.  David 
LAUGHLIK,  Imidd.,  Umgt   (Supreme  Ooort^ 
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Appellate  DM^oik.  First  Departmuit  Jann- 
U7  28,  191&)  Order  affirmed,  wttb  HO  eortg 
and  diabarsements.  No  opinion.   Order  filed. 


John  MILLER  v.  WiUiam  LOHRUAN  and 
ano.  (Supreme  Conrt,  Appellate  Division,  First 
Department.  February  11,  1M6.)  Motion 
granted,  with  $10  costs.   Order  filed. 

John  R.  MILLER,  Applt,  SHtTBERT 
THEATRICAL  CO.,  Respt.  (Supreme  Court, 
Appellate  Division,  First  Department.  Jana- 
ary  28,  1916.)  Judgment  affirmed,  with  costs. 
No  i^lnlon.  (Lwighlln,  J.,  disMnting.)  Order 
ffled.   

MILLINERY  OUTLET  CO.,  Applt,  t.  WISE 
&  CO.,  OUTFITTERS,  Inc.,  Respt  (Supreme 
Court,  Appellate  Division,  First  Department 
March  24,  1916.)  Judgment  affirmed,  with 
costs.    No  opinicoi.    Order  filed. 

Elizabeth  W.  MITCHELL.  Applt,  t.  Philip 
BOTER  et  aL,  Respts.  (Supreme  Court,  Ai>- 
pellate  Division,  First  Department  Januair 
28,  1916.)  Judgment  and  order  affirmed,  with 
costs,  on  former  opinion,  160  App.  Div.  565, 146 
N.  X.  Snpp.  716.  (Laugblin,  J.,  dissentliig  on 
former  dwenting  opinion.)   Order  filed. 

Gem  A.  MOLITOR,  as  trustee  in  bankrupt- 
cy of  Charles  Wenz,  Inc.,  respondent,  v.  Harry 
SCHNEIDER,  appellant  (Supreme  Court 
Appellate  Division,  Second  Department  Janu- 
ary 28.  1916.)  Order  affirmed,  costs  to  abide 
the  event  No  f9ini<HL  Jenks,  P.  J.,  and  Carr, 
Staplettm,  Mills,  and  Pntnam,  JJ.,  concur. 

George  A.  MOLITOR,  as  trustee  In  bankrupt- 
cy of  Charles  Wenz,  Inc.,  respondent,  v.  Harry 
SCHNEIDER,  appellant  (Supreme  Court, 
Appelate  Division,  Second  Department  Febru- 
ary 11,  1016.)  Motion  for  reargumoit  denied, 
wftbont  costs. 


Ellen  MONSELL,  respondent  v.  METRO- 
POLITAN LIFE  INSURANCE  COMPANY, 
appellant  (Supreme  Court,  Appellate  Dividon, 
Second  Department  Mardi  10,  1916.)  Judg- 
ment and  order  of  the  Citv  Court  of  Yonken 
reversed,  and  new  trial  oraercd,  costs  to  abide 
the  event,  upon  the  ground  that  the  greater 
weight  at  the  evidence  establiabed  that  the  in- 
jured bad  had  ccmsnmption  prior  to  the  date  of 
the  policy  in  suit,  and  bad  been  treated  by  a 
physician  for  such  serious  disease,  and  was  then 
not  in  sound  health,  but  was  sufEeriug  from  said 
disease.  We  do  not  decide  that  the  testimony  of 
the  witnesses  Dobbs  and  Trotter  would  have 
been  competent  if  properly  oboected  to.  Jenks, 
P.  J.,  and  Thomas,  Stapleton,  Mills,  and  Pat- 
nam,  JJ.,  concur. 

In  the  Matter  ot  the  Application  of  Nicolo 
MONTALBANO,  appellant,  for  a  Writ  of  Man- 
damns;  Alfred  P.  W.  Seoman,  et  al.,  compos- 
ing the  Board  of  Assesflors  of  the  City  of  New 
York,  respondents.  (Supreme  Court  Appellate 
I>ivi^on,  Second  Departmeut.  March  24, 1913.) 
Order  affirmed,  with  $10  costs  and  disbaiw 


ments,  upon  anthority  of  Pe<9le  ex  reL  Sdarillo 
T.  Henneear.  206  N.  Y.  740.  100  N.  B.  1132. 
Jan^  P.  X»  and  Stapletm,  MUIa,  Bicli.  and 
Pntnam,  JJ.,  concur. 


William  R.  MONTOOMEBT.  Applt,  t. 
James  S.  GROSS,  Reqit  (Supreme  Court, 
Appellate  Division,  First  Draartmoit  Janu- 
ary 28,  1016.)  Order  affirmaS,  with  |10  costs 
and  dldnirsemaxts.  No  opinion.   Order  filed. 

Edward  R.  MOORE,  by  William  D.  Moore, 
Jr.,  his  guardian  ad  litem,  appellant,  v.  Theo- 
dore BLUMBEB6.  Jr.,  rentondent  (Supreme 
Court  Appellate  Division,  Second  DeparOnent 
February  4,  1916.)  Order  of  the  County  Court 
of  Westchester  County  affirmed,  with  $10  costs 
and  disbursements.  No  opinion.  Jenks,  P.  J., 
and  Thomas,  Stapteton,  Mills,  and  Putnam,  JJ., 
ccmcur. 

Joseph  I.  MOORH,  Jr.,  Bespt,  t.  The  CITY 
OP  NEW  YORK,  Applt.  (Supreme  Court  Ap- 
pellate Division,  First  Department  March  24, 
1916.)  Judgment  and  order  affirmed,  with  costs. 
No  opinion.    Order  filed. 

Thomas  J.  MORROW.  Applt.,  v.  HEBB- 
STONE  REALTY  CORPORATION  et  al., 
Bespts.  (Supreme  Coart,  Appelate  Division, 
First  Department  February  25.  1016.)  Or- 
der affirmed,  with  $10  costs  and  disbozsements. 
No  opinion.    Order  filed. 

Alcan  MOSS  t.  BemaM  GRANVILLSl.  (Su- 
preme Court  Appellate  tMvisioil,  First  Depart- 
ment February  25, 1910.)  Application  grant- 
ed.  Order  signed. 

MT.  VERNON  TRUST  COMPANY  and  an- 
other, plaintiffs,  James  T.  PENFIELD  and 
others,  defttidants.  Thomas  D.  Praifield,  re- 
spondent; William  W.  Penfield,  appellant 
(Appeal  No.  1.)  (Supreme  Court  Appellate  Di- 
vision, Second  Department  March  24,  1916.1 
Order  modified,  so  as  to  direct  that  the  case 
show  that  William  W.  Penfidd  rendered  no  serv- 
ices for  Thomas  D.  Penfield  after  July  22, 1914, 
and  that  the  order  of  substitution  of  November 
15,  1915,  was  made  and  amended  by  the  decision 
of  this  court  handed  down  herewith.  As  so 
modified,  the  order  is  affirmed,  without  costs. 
No  opinion.  Jenks,  P.  J.,  and  ^omas,  Carr, 
Bieh,  and  Putnam,  JJ.,  concur. 

MT.  VERNON  TRUST  COMPANY  and  an- 
other, plaintiffs,  v.  James  T.  PENFIELD  and 
others,  defendants.    Thomas  D,  Penfield,  re- 
lent ;     William   W.    Prafield,  appellant 

Eeal  No.  2.)  (Supreme  Court,  Appellate 
lion.  Second  Department  March  34, 
1916.)  Motion  to  vacate  order  of  substita- 
tlon  denied,  but  the  order  of  substitution  is 
modified,  so  as  to  show  that  it  is  granted  with- 
out prejudice  to  any  rights  of  WiUlam  W.  Pen- 
field  to  compensation  for  any  services  rendered 
by  him  as  attorney  for  Thomas  D.  Penfidd  or 
an^  lien  tfaereCor.  As  so  modified,  the  order  is 
affinned,  without  costs.  No  opinion.  Jenks.  P. 
J.,  and  Thomas,  Carr,  Rich,  and  Putnam,  JJ., 
concur. 
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fiOiialteth  MUIiLBR,  appcUant,  t.  NATION- 
AL SUBBTZ  COMPANY,  respondent.  (Sa- 
[veme  Court,  Appellate  Division,  second  Depart- 
m«lt  February  28,  191&)  Order  of  the  Aj> 
pdUte  Term  {91  Misa  Bep.  S44.  IM  N.  Y. 
Siipp.  1096)  of  September  29.  1916,  modifring 
the  judgment  of  the  Municipal  Court  reduc- 
ing plaintiff's  recovery  to  S207.99,  with  taxable 
costs,  affirmed,  with  costs  of  appeal  in  this  court. 
No  opinion.  Jenka,  P.  J.,  and  Thwuui.  Carr, 
Rich,  and  Putnam,  S3.,  c<xicnr. 

Joseph  T.  MULLIGAN,  applt.,  t.  Charles 
STRAUSS  and  others,  Co  mnussitHiers  of  the 
Board  of  Water  Supply  of  the  City  of  New 
York,  William  A.  Prendei^aat,  Comptroller  of 
the  City  of  New  York,  respts.,  and  Jerome  H. 
Bucktsralt  (Supreme  Court,  Appellate  DM- 
sl<ni,  !niird  Department  March  ^1916.)  Mo- 
tion denied. 

Chades  B.  MULRONET,  respt,  t.  James  O. 
WINSTON  and  others,  applts.  (Supreme 
Court,  Api>ellate  Division,  Third  Department 
March  8,  19160  Judgment  and  order  unani- 
mouBly  afllnned*  with  coats.  Cochrane,  J.,  not 
sittii^ 

Charles  R.  MULBONBY.  respt,  T.  James  O. 
WINSTON  et  aL.  applts.  (Supreme  Gourt.  Ac^ 
pellate  Division,  Thbd  Department  March  2S, 
1018.)  Motiam  denied.  Cochrane,  J.,  not  sit- 
ting. 

Margaret  MUBNAKE,  respondent,  v.  Lewis 
Walter  PEAHSON,  appellant  (Supreme  Court, 
Appellate  Divinon,  Secwd  Department  Janu- 
ary 14, 1916.)  jQdg:ment  and  tvder  affirmed,  with 
costs.  See  Baraett'a  Adm'r  v.  Brand,  165  Ky. 
616,  177  S.  W.  461,  citing  cases  from  other  ju- 
risdictions. Jenks,  P.  J.,  and  Carr,  Rich,  and 
Putnam,  3J.,  concur.   MiUs,  J.,  dissents. 

John  MURray,  respondent  v.  Henry  E. 
FOX,  appellant  (Supreme  Court  Appellate 
Division,  Second  Department  February  28, 
1016.)  Judgmmt  and  order  unanimously  af- 
firmed, with  costs.  No  opinion. 

Elizabeth  M.  MURRAY,  Applt,  t.  Charles 
B.  DILLINGHAM,  Respt.  (Supreme  Court, 
Appellate  Division,  First  Department.  March 
24,  1916.)  Order  affirmed,  with  $10  costs  and 
disbursements.    No  <9iQion.    Order  Sled. 


Edward  M.  MURTFELDT.  respondent,  t. 
Leander  H.  THORNj  appellant  (Supreme 
Court  Appellate  Division,  Second  Department 
January  14,  1916.)  Interlocutory  judgment  af-. 
firmed,  with  costs.  No  opinion.  Jenks,  P.  J., 
and  Oarr,  Mills,  Bieh,  and  Putnam,  JJ.,  concur. 


The  MYLVIBN  OORP'N  v.  N.  PASSMAN  & 
SON,  Inc.  (Supreme  Court,  Appellate  Divi- 
taoa.  First  Department.  Febmarj  11,  1916.) 
BfotUn  dented.  Order  filed. 


Nichcdaua   NALAWAJKO,  Respondent 
TENNESSEE  COPPER  COMPANY,  Appel- 
lant  Supreme  Court,  Aro«llate  Division,  First 

167  N.Y.S.-72 


Department  March  17.  1916.)  Aro«l  from 
Trial  Term,  New  York  Oounty. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.   No  opinion. 

CLARKE,  P.  J.,  dissents,  upon  the  groond 
that  the  plaintiff  was  dearly  gaUty  ot  contribu- 
tory negligence^  whkh  should  pradude  recoveiy. 

In  the  Matter  of  the  Judicial  Settlement  of 
the  Account  of  Elizabeth  A.  NAUL,  as  admin- 
istratrix, etc.,  of  Robert  J.  Power,  deceased. 
(Supreme  Court  Appellate  Division,  Second 
Department  February  28,  1916^  Decree  of 
the  Surrogate's  Court  of  SufftM  County  affirm- 
ed, with  costs.  No  opinifHL  Stapleton,  Mills, 
and  Putnam,  JJ.,  concur.  Jenka,  P.  J.,  and 
Thomaa,  J.,  dissent 

Matt  NAUYALIS,  ^pellant  v.  PHILADEL- 
PHIA &  READING  COAL  &  IRON  OOM- 
PANY,  respondent  (Supreme  Court  Appel- 
late Division,  Sectmd  Deputment  January  19, 
1916.)  Motion  for  reargunmit  denied,  without 
costs;  motion  for  leave  to  avpcal  to  the  Court 
of  Appeals  granted. 

Isaac  NECHAMKIN,  an  Inft,  Bespt,  v. 
John  H.  WIEMERS,  Ixtc,  Applt  (Supreme 
Court  Appellate  Division,  First  Department. 
March  17,  1916.)  Judgment  and  order  affirmed, 
with  eosta.  No  o^nioo.  Ozdor  filed. 

Minnie  H.  NEILSON,  v.  Theophilus  NEIL- 
SON.  (Supreme  Court  Appellate  Division,  First 
Department  March  10, 1916.)  Motion  granted, 
with  $10  costn   Order  filed. 

lo  the  Matter  of  the  petition  of  NEW  YORK, 
WESTCHESTER  &  BOSTON  RAILWAY 
COMPANY,  respondent  and  sKwlIant  v.  CITY 
OF  MT.  VER^ON,  appellant  and  respradent 
(Supreme  Court,  AppduLte  Division,  Second  De- 

gartment.  February  28, 1916.)  Final  order  af- 
rmed,  without  costs.  No  opinion.  Jenks,  P. 
J.,  and  Thomas,  Carr,  Rich,  and  Putnam,  JJ., 
concur, 

George  L.  mCHOLS  and  Albert  O.  Milbank, 
as  executors,  etc.,  respta.,  v.  John  P.  KELLAS, 
applt  (Supreme  Court,  Awpellate  Division, 
Third  Department  March  8,  1916.)  Judp- 
ment  (90  Misc.  Rep.  432  154  N.  Y.  Supp.  22) 
ananimouslj  affirmed,  wiui  coeta,  on  the  opinion 
oi  Mr.  Justice  B<n«t  at  Trial  Teem, 

Edna  W.  NICHOI^,  appellant  v.  Paul  R. 
NICHOLS,  respondent  (Supreme  Court.  Ap- 
pellate Division,  Second  Department  Febru- 
ary 28,  1016.)  Order  affirmed,  without  costs. 
No  opinion.  Jenks,  P.  J.,  and  Thomas,  Carr, 
Rich,  and  Putnam,  JJ.,  concur. 


Margaret  NOONAN,  individually  and  as  ad- 
ministratrix, etc.,  respondent,  v.  William  W, 
WAIjLACE  et  aL,  appellanta;  Ambrose  Hus- 
sey  and  Nat  C  Strong,  etc.,  and  the  Ridge- 
wood  Exhibition  Company,  respondents.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment February  28,  1919.)  Interlocutory 
Judgment  and  deciskn  ranrened  aa  to  dtfend- 
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ants  Jennie  Wallace  and  Cbariea  Rae^.  As 
to  the  other  defendants,  judgment  modified,  by 
dismiBBing  i^intiff's  complaint  as  an  individual, 
limiting  the  accounting  to  ten  years  prior  to  the 
commencement  of  the  action,  and,  as  so  modi- 
fied, affirmed,  without  coets.  Settle  order,  in- 
cluding the  propriety  of  su^titutiog  an  official 
referee,  to  save  expense  to  the  parties,  on  two 
days'  notice  to  the  referee,  before  Stapleton,  J. 
Jenhs,  P.  .T.,  and  Carr,  Stivleton,  Mills,  and 
Rich,  JJ.,  concur. 

NORTHERN  BANK  OF  N.  T.,  Respt,  t. 
Leida  M.  FI^EITMAN.  as  adm'x.,  kmit  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment. March  3, 1916.)  Jndgmeat  affinned, 
vith  costs.   No  (pinion.   Order  filed. 

Emanuel  NOVOTNT,  by  guardian,  etc.,  Applt, 
V.  LIVINGSTON  RADIATOR  &  MANUPAO- 
TURING  CO.,  RaspL  (Supreme  Court,  Ap- 
pellate Division,  First  Department  February 
2S,  1916.)  Judgment  affirmed  with  oosta.  No 
oiMnlon.    Order  filed. 


John  M.  O'CONNOR,  Respondent,  v.  INTER- 
BOROUGH  RAPID  TRANSIT  OOMPANT, 
Appellant.  (Supreme  Court,  Appellate  Division, 
ti^rst  Department.  February  25,  1916.)  Ap- 
peal from  Trial  Term,  New  York  County. 

PER  CURIAM.  We  think  that  the  fludinc 
of  the  Jury  that  the  defwndant  was  n^igent  & 
against  the  weight  of  the  evidence.  The  judg- 
ment and  order  appealed  from  is  therefore  re- 
versed, and  a  new  trial  ordered,  with  coets  to 
appellant  to  abide  the  evoit   Order  filed. 


In  the  Matter  of  the  daim  of  Mary  B.  O'NEIL 
for  compensation,  etc,  v.  OARI^Y  HEATER 
COMPANY,  employer,  and  Hie  Fidelity  & 
Casualty  C<Mnpany  of  New  York,  insurer,  applts. 
(Supreme  Court,  Appelate  Division,  CDiira  De- 
partment March  S,  1816.)  Award  affirmed. 
All  emcnr,  except  I^xm,  J.,  dissentinK. 

Benjamin  OPPENHEIM,  Respondent,  v. 
Henry  A.  ROBINSON.  Henry  H.  Vre^and, 
Harry  P.  Whitney,  and  D.  C,  Moorehead,  Ap- 
Dellants.  Imi^eaded  with  Metropolitan  Street 
Itnilway  Company,  Peter  A.  B.  Widener,  Thom- 
as F.  Ryan,  Charles  B.  Warren,  Oren  Root  Jr., 
and  Ambrose  F.  McOabe,  Defendants.  (Su- 
preme Court,  Ai^late  Division,  Fkat  Depart- 
ment February  IS,  1916.)  Appeal  from  Spf 
cial  Term,  New  York  County. 

PER  CURIAM.  In  addiUon  to  the  particu- 
lars directed  to  be  ^ven  hif  the  order  aiq>ealed 
from  and  those  which  plaintiff  has  offered  to 
give,  we  think  that  defendants-appellants  are 
entitled  to  the  following  items  aa  demanded  in 
the  notice  of  motion,  to  wit:  In  respect  to  para- 
graph VII,  the  items  designated  as  "j,"  "1''  and 
"m'^ ;  in  respect  to  paragraph  VIII,  the  items 
designated  "b"  and  "c" ;  m  reffl)ect  to  para- 
graph IX,  the  item  designated  *T' ;  in  respect 
to  paragraph  XI,  the  itmm  designatf^  "c," 
"e,"  and  "f ' ;  in  respect  to  HMra^raph  XXV,  the 
iteois  designated  "b^  and  "m";  and  the  items 
designated  6,  7,  and  S.  As  thus  modified,  the 
order  appealed  from  is  affirmed,  without  costs 
to  either  party.    SetUe  order  on  notice. 


In  the  Matter  of  Isidore  OSHIiAO,  an  attor- 
ney. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  March  8,  1916.)  Wo  regard 
the  conduct  of  the  respondent  as  censurable,  bat 
in  view  of  the  fact  that  be  has  paid  the  Jndg- 
mcnt  recovered  by  the  plaintifb,  the  r^Ktrt  of 
the  referee  is  confirmed,  and  the  ^ocecding  is 
dismissed. 

Mary  OST  t.  Henry  MINDUN  et  aL  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment January  28,  1916.)  Motion  denied,  with 
$10  costs.   Order  filed. 

Edward  OTT,  napU  Joseph  HOLDBN, 
applt  (Supreme  Court,  Appellate  Division, 
Third  D^artmoit  March  3,  1816.)  Judgment 
and  order  unanimously  affirmed,  wiui  coeta. 

In  the  Matter  of  John  PALMIERI.  (Sn- 
preme  Court,  Appellate  Division,  First  Depart- 
ment February  11,  1816.)  Reference  ordered 
to  official  referee.   Settle  order  on  notice. 

Samuel  PAPIER,  Respt.  v.  The  POBWEN- 
THAI,  CO.,  Applt  (Supreme  Court  Appellate 
Division,  First  Department  January  2»,  1916.) 
Judgment  and  oraer  affirmed,  with  costi.  No 
opinion.  Order  filed. 

PARK  k  TILFOBD.  Applt.  BBAMTr 
ADVERTISING  &  SUPPLY  c5o.,Bespt  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. February  25,  1916.)  Judgment  affirmed, 
with  costs.  No  opinitm.  (Clarke,  P.  J.,  d^ 
senting,  and  voting  to  modily  by  reducing  judg- 
ment to  the  aom  of  $1,769,880  Order  filed. 
Soe,  also,  100  App.  DTt.  21,  l«l  N.  T.  Supp. 
907. 

Therena  PARROTT,  respondent,  v.  NBW 
YORK  &  LONG  ISLAND  TRACTTION  COM- 
PANY and  Harry  Leichtman,  etc.,  an>dlant8. 
(Supreme  Court,  Appellate  Division,  Second  I>e- 
partment  February  4,  1816.)  Jud^eat  nnan- 
imously  .affirmed,  with  costs.  No  opinion. 

Benjamin  PASSEU  an  inCt.  Respt,  v.  BOR- 
DENS  CONDENSM>  MILK  CO..  Applt  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment March  17.  1816.)  Judgment  and  order 
affirmed,  with  eoata.  No  opinion.  Order  filed. 

William  PAUIiDING,  re^Hndent,  t.  HUD- 
SON FUBL  COMPANY,  appellant  (Supreme 
Court,  Appellate  Division.  Second  Department 
February  28,  1816.)  Order  modified,  by  striking 
out  "in  all  things  and  respects  granted,"  ana 
substituting  "granted  npw  exception  at  totio 
483  of  the  record,"  and,  as  so  momfied,  afflimed, 
with  costs  to  respondent  to  aUde  the  emt  No 
opinion.  Carr,  Stapleton,  HUla,  Bleb,  and  Pn^ 
nam,  JJ.,  concur. 

Tony  PEDICINL  respondent,  BROOK- 
LYN. gUKENS  COUNTY  ft  SUBURBAN 
RAILROAD  COMPANY,  amiellant  (Supreme 
Court  Appellate  Division,  Second  Dmartment 
March  17, 1916.)   Without  eoaalderatioi&  oC  the 
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qaesdmi  trf  eontiibirtorr  MgUnneek  the  juig- 
ment  and  wder  <tt  the  Gonn^  Goart  of  Qaetns 
Cotmtr  are  renrsed,  and  a  new  trial  ordered, 
costs  to  abide  tbe  erent.  upon  the  ground  that 
the  finding  of  n^ligence  was  against  the  weight 
of  the  evidence.  See  Jackam  t.  Union  Railway 
Company,  77  App.  Div.  161,  78  N.  Y.  Supp. 
1096,  and  KappQ»  v.  Metropolitan  Street  R. 
Co..  82  App.  Div.  13-18,  81  N.  Y.  Bapp.  442. 
Jenka,  P.  J.,  and  Thomas,  Carr,  and  Pntnam, 
JJ.,  concur.   Bieh,  J.,  votes  for  affimiBnce. 

PEI/HAM  HEIGHTS  COMPANY,  respond- 
ent, V.  Arland  W.  JOHNSON  and  Mair  H. 
Johnscm,  appdiants,  and  others,  defendants. 
(Suprem*  Oonrt,  Appellate  DiTision,  Second 
Department.  Janaary  14,  1916.)  Order  re- 
versed, and  motion  to  vacate  order  appointing 
receiver  granted,  all  without  cents,'  upon  the 
ground  t£at  we  think  tlie  defraidanta  should 
not  be  dispoBsessed  before  the  trial  which  may 
BO  speedily  be  had,  with  leave,  however,  to 
plaintiff  to  apply  for  the  appointment  of  a  re- 
ceiver if  the  trial  should  terminate  in  plaintifPs 
favor,  or  it  the  trial  should  be  unduly  delayed 
by  the  defendants  Johnson,  or  either  of  than. 
Jcnks,  P.  J.,  and  Thomas,  Carr,  Mills,  and 
RicD,  JJ.,  concnr. 

Ceaidio  PETLLGGRINO.  appellant,  T.  OLAR- 
ENCB  L.  SMITH  COMPANY,  respondent 
(Supreme  Court,  Appellate  IHvision,  Second  De- 
partment. March  S,  1916.}  MotiMi  denied, 
with  $10  costs. 


George  PENNEIJU  resp<»ideQt.  v.  QUEENS 
LAND  &  TITLE  COMPANY  and  rldelity  & 
Deposit  Company  of  Maryland,  appellants.  (Su- 
preme Court  Appellate  IXvision,  Second  De- 
partment. January  28,  1916.)  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Thom- 
ns.  Carr,  Stapletcoi,  Bldi,  and  Putnam,  J  J.,  con- 
cur. 

PENN  TILE  WORKS  v.  Charles  L.  APFEL. 
(Supreme  Court,  Appellate  Division.  First  De- 
partment March  10,  1916.)  Application  de- 
nied, with  $10  costs.  Order  signed. 

The  PEOPLE  of  the  State  of  New  York,  re- 
spondents, V.  Charles  F.  AMES,  appellant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment February  4,  1916.)  Judgment  of 
conviction  of  the  Court  of  Special  Sessions  af- 
Snnet],  No  opinion.  Jenks,  P.  J.,  and  Thomas, 
Stapleton,  Mills,  and  Putnam,  JJ.,  concnr. 

The  PIBOPUB.  etc.,  Respt,  t.  Nicholas  ARN- 

STEIN,  impld.,  etc.  Applt  (Supreme  Court, 
Appellate  Division,  First  Department.  Febru- 
ary 4,  1916)  Judgment  (91  Misc.  Rep.  177,  155 
N.  Y.  Supp.  SI)  and  orders  affirmed.  No  opin- 
ion. See  People  v.  Zayas,  111  N.  E.  465.  de- 
cided the  Court  of  Appeals,  not  yet  officially 
reported.  ■  Order  Bled. 

The  PEOPLE  of  the  State  of  New  York,  re- 
spondents, T.  WUUam  BBBTLINI,  apptUant 
(Snprema  Court  AppellaCe  Division,  Saenid  Da- 
partment   BCaieb  10^  JMO.)  Motion  sranted. 


The  PEOPLE,  etc-  Respt,  T.  Hyman  00- 
LODNY.  (Supreme  Court,  Appellate  Divisifm* 
First  Department  January  !^  1916.)  Motion 
granted.  Order  filed. 


The  PEOPLE  of  the  State  of  New  Yorft,  re- 
spondents, V.  George  DEVINE,  appellant  (Su< 
preme  Conrt  Appellate  DivisiMi,  Second  De- 
partment.  January  14,  1916.)  Judgmoit  of 
conviction  of  the  County  Court  of  Kings  Coan^ 
affirmed.  No  opinion.  Jenks,  P.  J.,  and  ^^om- 
ss,  Carr,  Mills,  and  Rich,  JJ.,  concur. 

PEOPLE,  etc.,  T.  Richard  O.  FLOWER. 
In  the  Matter  of  George  F.  BUTTERWORTH 
and  ano.  (Supreme  Court  Appellate  Division, 
First  Department  March  24,  1916.)  Order 
affirmed,  with  $10  costs  and  disbursements.  No 
opinion.  Order  filed. 

The  PEOPLE,  etc.,  v.  Max  GARDNER. 
(Supreme  Court,  Appellate  Division,  E^rst  Dfr* 
partment.    January  28,  lftl&)    Motion  grant!- 

ed.   Order  filed. 


The  PEOPLE  of  the  State  of  New  York,  re- 
spondents, V.  Albert  GREEN,  appellant.  (Su- 
preme Court.  Appellate  Division,  Second  De- 
partment February  28,  1816b)  Judgment  of 
conviction  of  the  County  Court  m  Kings  County 
affirmed.  No  opinion.  Thomas,  Mills,  and 
Putnam,  JJ.,  concur;  Jenks,  P.  J.,  and  Staple- 
too,  J.,  dissent  on  the  ground  that  the  evidence 
is  not  sufficirat  to  sostain  a  verdict  and  that  de- 
fendant is  guilty  of  the  crime  charged  in  tbe  in- 
dictment 

The  PEOPLE  of  the  State  of  New  York,  re- 
sjpondents,  v.  Edward  M.  GROUT,  appellant 
(Supreme  Court  Appellate  Division,  Second  De- 
partment January  14,  1916^)  There  being  a 
ooDstitntional  quorum  of  tour  members  of  this 
Appellate  Division,  the  motion  to  certify  the 
case  to  another  Department  is  denied,  and  the 
cause  put  over  to  the  term  beginning  February 
28, 1816.  Thomas,  Mills,  and  Putnam,  JJ.,  con- 
cur, ^h,  J.,  disisents,  and  votes  to  grant  the 
motion. 

The  PEOPIjB  of  the  State  of  New  York,  re- 
spondents, V.  Edward  M.  GROtirr,  appellant. 
(Supreme  Court  AM>eUate  Division,  Second 
Demtrtment  March  8, 1016.)  Tlie  case  is  pass- 
ed for  the  present  term  and  set  down  for  argnr- 
ment  on  Tuesday,  April  18,  1916.  at  10  o'clock 
a.  m. 

The  PEX>PLB  of  the  State  of  New  York,  rft* 
Bpondents,  v.  James  HEFFRON,  appellant 
(Supreme  Court  Appellate  Division,  Second  De- 
partment Mardi  10;  18100  Motion  granted. 
Ri^  J.,  not  voting. 

Tbe  PEOPLE  of  the  SUte  of  New  York,  re- 
spondents, V.  LYE  LEE,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Dniartment 
Mardi  1^  }816.)  Judgment  of  oonvietltni  of  the 
Conaiy  Court  of  Kings  County  revmed,  and  a 
new  trial  ordered,  upon  Qa  groond  that  tb«  tes- 
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timony  of  Ebba  A.  Dederer  wu  not  made  com- 
petent eVidence  la  the  case.  Jenka,  P.  J.,  and 
Tliomaa,  Carr,  Ricli,  and  Putnam,  JJ.,  coocnr. 


The  PEOPLE,  etc.,  Respt,  v.  Ernesto  LD- 
POHINO.  ApplL  (Supreme  Ourt,  Appellate 
Division,  First  Department  Februar,^  4,  1Q16.) 
Judgment  and  order  affirmed.  Ni>  opinion.  Or~ 
der  filed. 

The  PEOPLE,  eta,  Bespt,  t.  James  B.  UD- 
DY,  indicted  as  James  E.  Martin,  Appit  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment Februarr  26,  1916.)  Judgment  and  or- 
der affirmed.    No  opinion.    Ord^  filed. 


The  PEOPl»E  of  the  State  of  New  York,  re- 
spondents, V.  Jacob  LT7BAN,  appellant  (Su- 
preme Court  Api>ellate  Division,  Second  De- 
pertinent.  February  28,  1016.)  Judgment  of 
conviction  of  the  County  Court  of  Kings  County 
affirmed.  No  opinion.  Jenks,  P.  J.,  and  Thom- 
as, Carr,  Stapleton,  and  Putnam,  JJ.,  concur. 

The  PEOPIiB  of  the  State  of  New  York,  r©- 
rocmdents,  t.  John  MAHONBY,  appellant 
(Supreme  Court  Appellate  Division,  Second  De- 
partment February  4,  1916.)  Order  of  the 
County  Ciourt  of  Westcflester  County,  affirming 
a  judgment  ot  the  (^ty  Judge  of  Yonkers,  con- 
victing the  defendant  as  a  disorderlyperBon,  re- 
versed, and  defendant  discharged.  There  is  no 
evidence  to  warrant  the  judgment  of  conviction. 
See  People  v.  De  Wolf,  133  App.  IMv.  879,  118 
N.  Y.  Sapp.  75.  Jmks,  P.  J.,  and  Thomas,  Star 
pleton,  MilU^  and  Pntnam,  JJ.,  eonenr. 

The  PEOFLB  of  the  State  of  New  York,  re- 
spondents, T.  BYank  P.  MARTIN,  appelant. 
(Supreme  Court,  Appellate  tHvision,  Second  De- 
partment Januan^  21,  1916.)  Jodgment  of 
conviction  of  the  County  Court  of  Kings  Coan- 
ty  (91  Misc.  Rep.  107,  154  N.  Y.  Supp.  324)  af- 
firmed. No  opinion.  Jenks,  P.  J.,  and  Thomas, 
Carr,  Stapleton,  and  Putnam,  JJ.,  concur. 

The  PEOPLE,  etc.,  Respt,  t.  Terence  BEIL- 
LY,  impld^  AppIt  (Supreme  Court,  Appellate 
Division,  First  Department  March  S,  1916.) 
Judgment  and  order  affirmed.  No  opinion. 
Order  filed. 

The  PEOPLE,  etc.,  Respt,  v.  Joseph  SIOO. 
Applt  (Supreme  (^rt  Appellate  Division, 
First  Department  January  28,  1916.)  Jadg^ 
iFcnt  affirmed.   No  opinion.   Order  filed. 

The  PEOPLE  of  the  State  of  New  York,  re- 
spondents, V.  Gertrude  STARK,  appellant  (Su- 
preme Court  App^te  Dlvirion,  Seoood  De- 
partment February  28,  1916.)  Judgment  of 
conviction  of  tlie  Court  of  Special  Seflslons  af- 
firmed. No  opinion,  Jenks,  P.  J.,  and  Thomas, 
Stapleton,  Rich,  and  Pntnam,  JJ.,  concur. 

The  PEOPLE  of  the  State  of  New  York,  re- 
spondento.  v.  SUFFOLK  CONTRACTING 
COMPANY  et  al.,  appellants.  (Supreme  Court, 
Appellate  Division.  Second  Department  Maidk 
8,  1916.)  UotioB  denied. 


The  PEOPLE,  etc.,  Respt,  t.  Louis  TTNTER- 
MAN,  Applt.  (Supreme  Oonit,  Appelate  Divi- 
sion, First  Department  Febrnarr  25,  1916.) 
Judgment  affirmed.  KoorfniMi.  wder  filed. 

The  PEOPt^  of  the  State  of  New  York,  re- 
spondents, T.  Louis  H.  WERNER,  aradlant 
(Supreme  (Dourt  Appellate  XHrision,  Second 
D^artment  February  28b  1916.)  Orda>  of 
filiation  reversed,  and  new  trial  ordered  In  the 
Court  of  Special  Sessions,  upon  the  ground 
that  the  decieion  holding  the  defendant  to  be 
tb«  father  of  the  child  in  ouestioii  is  against 
the  greater  weight  of  the  endenc&  Jenks.  F. 
J.,  and  Thomas,  Stapleton,  Mills,  and  Put- 
nam, JJ.,  concur. 


The  PEOPLE,  etc.,  ex  rcL  Francis  BAP- 
TISTS, relator,  v.  Arthur  WOODS,  aa  PoUoe 
Commissioner  of  the  City  of  New  Yonc,  respmid- 
ent  (Supreme  Court  Appellate  Division,  Sec- 
ond Department  Fefamary  11,  1916.)  l^e  re- 
lator was  charged  with  some  misbehavior  in  re- 
porting that  Patrolman  Monaghan  was  fit  for 
duty  and  that  he  found  no  evldaiee  of  intoxica- 
tion. Ijater  Monaghan  was  tried  upon  a  charge 
of  Budi  intoxication  and  found  not  guilty.  Then 
the  present  relator  was  tried  for  such  false  re- 
port and  found  goUty.  alUumgh  the  determina- 
tion as  to  Monaghan  was  reoeived  In  evidence. 
The  decision  is  such  as  to  require  no  comment 
Determinati<m  annulled  and  writ  sustained, 
with  S50  costs  and  diBbnrBement&  jenks*  P. 
J.,  and  Thomas,  Carr,  Rich,  and  Putnam,  JJ., 
concor. 

PEOPLE  ex  rel.  David  BERNSTEIN  v. 
Edward  B.  LA  FETRA.  a  josticcL  etc  (Su- 
preme Court  Aiq>ellate  Divl8ion,  First  Depart- 
ment  February  18,  19160  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opin- 
ion. Order  filed.  Bee,  also,  167  N,  Y.  Snpp. 
3Sa 


PEOPLE  ex  reL  Hyman  C70HEN,  Applt.  v. 
Charles  F.  RATTIGAN,  as  Warden,  etc.. 
Respt.  (Supreme  Court  Appellate  Division, 
First  Department  February  26.  1916.)  Or- 
der C1B7  N.  Y.  Supp.  100^  afflnned.  No  opin- 
ion.  Order  Sled. 

PEOPLE  ex  reL  Henry  J.  COUBHAN, 
Respt,  V.  Thomas  LANQ,  impld.,  Applt. 
SAME  v.  Fred  ROSS.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  Marcb  8, 
lftl6.)  Judgmuts  affirmed.  No  (^rfnion.  Or- 
ders filed. 


The  PEOPLE,  etc.,  ex  nt  James  C. 
CfROPSEY,  as  District  Attorney  of  KiuRS 
Ctounty,  appellant  v.  WiDfam  TOWNSEND 
et  al.,  individually  and  as  the  Board  of  Parole 
for  State  Prisons,  respondents.  (Supreme 
Ciourt,  AppeDate  Division,  Second  D^artment 
January  28,  1916.)  Order  affirmed.  No  opin- 
ion. Jenks,  P.  J.,  and  Thomas,  Stapleton,  and 
Putnam  JJ.,  concur. 

The  PEOPLE,  etc.,  ex  reL  Howard 
GOLDSMITH,  relatcHr.  r.  Cliaries  HA- 
OENDOBF  et  aL,  coastltvtlBK  the  Board  of 
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Town  Anditon  of  the  Town  of  Remapo,  Rock- 
land County,  respondents.  (Supreme  Court, 
Appellate  Division,  Second  Department.  Jan- 
uary 14,  1916.)  Detennination,  rejectins  rela- 
tor's bill  entirely,  annulled,  with  $50  costs  and 
disbuTsments  to  relator,  and  matter  of  such 
bill  remitted  to  board  of  town  auditors,  to 
examine  and  audit  same  as  a  le^  charge 
against  the  town,  and  upon  such  basis  to  deter- 
mine and  allow  thereon  such  amount  as  it  may 
find  to  be  the  reasonable  value  of  the  services 
rendered  by  relator.  This  decision  is  made  on 
the  ground  that  we  think  that  this  construc- 
tion of  section  178  of  the  Tax  Law  (GonsoL 
Laws,  c.  60)  is  required  by  the  opinitm  in  Peo- 

S>le  ex  rel.  Supervisors  of  Ulster  v.  Oity  of 
Kingston,  101  N.  T.  82,  at  86,  4  N.  B.  84a 
Jeuks.  P.  J.,  and  Thomas,  Oarr,  Mills,  and 
Bidi,  JJ^  concur. 

PEOPLE  ex  reL  McALLTSTBR  STEAM- 
BOAT CO.,  Applt.  T.  LAWSON  PURDT  et 
al.,  Respts.  (Supreme  Oiurt,  Appellate  Divi- 
sion, First  Department  January  28,  1916.) 
Order  affirmed,  witli  costs.  No  opinion.  Order 
filed. 


PEOPLE  ex  rel.  Thomas  F.  McGILVRAT 
and  aoo.,  ReL,  v.  George  U.  BE^LL,  as  Oom'r, 
Respt.  (Supreme  Court,  Appellate  Division, 
First  Department.  February  18,  1916.)  Writ 
dismissed,  and  proceedings  affirmed,  mth  $50 
costs  and  disbursemoits.  No  opinion.  Order 
filed. 


PEOPLE  ex  reL  NEW  YORK,  WEST- 
CHESTER &  BOSTON  RAILWAY  CO., 
Kespt,  T.  Frederick  H.  BBSTEIN,  Receiver 
of  Taxes,  etc.,  Applt  (Supreme  Court,  Appel- 
late Division,  First  Department  February  25, 
1916.)  Order  affirmed,  with  $10  costs  and  dis- 
bunementa.   No  opinion.   Order  filed. 

The  PEOPLE,  etc.,  ex  reL  Wilbur  O.  POL- 
HEMUS,  rclntor,  t.  Charles  HAGBNDOEF 
rt  flL,  constituting  the  Board  of  Town  Auditors 
of  the  Town  of  Ramapo,  Rockland  County,  re- 
spondents. (Supreme  Court  Ai^pellate  Divi- 
sion, Second  Department  January  14,  1916.) 
Determination,  rejecting  relator's  bill  entirely, 
annulled,  with  $50  costs  and  disbursements  to 
relator,  and  matter  of  such  bill  remitted  to 
board  of  town  auditors  to  examine  and  audit 
some  as  a  legal  charge  against  the  town,  and 
upon  sncb  basis  to  determine  and  allow  there* 
on  such  amount  as  It  may  find  to  he  the  rea- 
sonable value  of  the  services  rendered  by  rela- 
tor. This  decision  is  made  on  the  ground  that 
we  think  that  this  construction  of  section  178 
of  the  Tax  Law  (Consol.  Laws,  c  60)  is  requir- 
ed by  the  opinion  in  People  ex  rel  Supervis- 
on  of  Ulster  v.  City  of  Kingston,  101  N.  Y. 
82,  at  86.  4  N.  E,  348.  Jeoks,  P.  J.,  and 
Thonas,  Oarr,  Mills,  and  Rich,  JJ.,  ccmcur. 

The  MOPLB;  etc.,  er  reL  Michael  QUirJ>I- 
NAN,  relator,  v.  Bhinelander  WALDO,  as  Po- 
lice Cbmmissioaer  of  the  City  of  New  York, 
respondent    (Supreme  Court  Appellate  Divi- 


sion, Second  Department  Jottoary  1^  1916.) 
Writ  dismissed,  and  determination  confirmed, 
with  $50  costs  and  disbanements.  No  opinion. 
Jenks,  P.  J^  and  ThtNmUi  Stapleton,  Mills, 
and  Rich,  JJ.,  concur. 

The  PEOPLE,  etc.,  ex  lel.  SANBORN  MAP 

COMPANY,  respondent,  v.  Peter  OEOER,  as 
preetdent,  etc.,  et  aL,  appellants.  (Assess- 
ments of  1913,  1814  and  1815.)  (Supreme 
Court,  Appellate  Division,  Second  Department 
JanuaiT  IS,  1916.)  Motions  to  dimiss  aiHTeoli 
granted,  with  $10  coets  in  each  case. 


PEOPLE  61  rel.  William  J.  SHEARER  v. 
Michael  F.  BLAKE  et  aL   (Supreme  Court,  Ap- 

Sellate  Division,  First  Department  March 
4,  19160  MotifHi  granted,  nnless  appellant 
complies  with  tenna  stated  in  order.  Order 
Sled. 


The  PEOPLE,  etc,  ex  reL  W.  Parker 
SMITH,  relator,  v.  Charles  HAGBNDORF  et 
aL,  constituting  the  Board  of  Town  Auditors 
of  the  Town  of  Ramapo.  Rockland  County, 
respondents.  (Suprone  Court,  Appellate  Di- 
vision, Second  Department  January  14,  1016.) 
Determination,  rejecting  relator's  bill  entirely, 
annulled,  with  $50  costs  and  disbursements  to 
relator,  and  matter  of  such  bill  remitted  to 
board  of  town  auditors  to  examine  and  audit 
same  as  a  legal  charge  against  the  town,  and 
upon  such  basis  to  determine  and  allow  there- 
on such  amount  as  it  may  find  to  be  the  rea- 
sonable value  of  the  services  rendered  by  rela- 
tor. This  decision  is  made  on  the  ground  that 
we  think  that  this  construction  of  sectitm  178 
of  the  Tax  Law  (Consol.  Laws,  c  60)  is  re- 
quired by  the  oi^ion  in  People  ex  rel.  Super- 
visors of  Ulster  V.  City  of  Kingston,  101  N.  Y. 
82,  at  96,  4  N.  E.  848.  Jenks  P.  J.,  and 
Thomas,  (Jarr,  Mills,  and  Rich,  JJ.,  concur. 

The  PEOPLE,  etc.,  ex  reL  Ad^h  D.  TUR- 
NAU,  relator,  v.  Ofaarles  HAGBNDORF,  et 
aL,  constituting  the  Board  of  Town  Auditors 
of  the  Town  of  Ramapo,  Rockland  County,  re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  January  14,  1916.) 
Determination,  r^ccting  relator's  bill  entire- 
ly, annulled,  with  $50  costs  and  disbursements 
to  relator,  and  matter  of  such  bill  remitted  to 
board  of  town  auditors  to  examine  and  audit 
same  as  a  legal  charge  a^inst  the  town,  and 
upon  such  basis  to  determine  and  allow  tiiere- 
on  sudi  amount  as  it  may  find  to  be  the  rea- 
sonable value  of  the  services  rendered  by  re- 
lator. This  decision  is  made  on  the  ground 
that  we  think  that  this  construction  of  section 
178  of  the  Tax  Law  (OonsoL  Laws,  c.  60)  Is 
required  by  the  opinion  in  People  ex  rel.  Sa- 
pervisors  of  Ulster  v.  City  of  Kinirston,  101 
N.  Y.  82,  at  96,  4  N.  B.  348.  Jenks.  P.  J., 
and  Thomas,  Carr,  Mills,  and  Rich,  JJ.,  con- 
cur. 

The  PEOPLE,  etc.,  ex  rel.  Edward  M.  DN- 
DERIIILL,  respondent,  v.  Charles  L.  PHIPPS, 
as  Oomptrtrfler  of  the  County  of  Nassau,  ap- 
pellant   (Supreme  Court,  Appellate  DiTislon, 
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Second  Department  Harch  10,  1916.)  Ilnal 

order  affirmed,  with  $10  coats  and  disbnrs&- 

mentf).    No  opinion.  Jenks,  P.  J.,  and  Thom- 

aa,  Oarr*  HilJa,  and  Blch,  JJ.,  concur. 

The  PROPIyE.  etc.,  ex  rd.  Florence  C. 
Young  WOODSON,  appellant,  v.  John 
MITOHGLL  et  al.,  as  Commissioners  of  La- 
bor, etc.,  respondents.  (Supreme  Oourt,  Appel- 
late Division,  Second  Department  Marcli  2'i, 
1916.)  Order  affirmed,  without  costs,  but  with* 
out  prejudice  to  any  proceeding  ^at  the  rela- 
tor may  be  advised  to  take  as  to  her  restora- 
tion to  the  so-called  (dvil  service  list.  Xo  o;pin- 
ion.  Jenks,  P.  J.,  and  Thomas,  Carrj  Mills, 
and  Rich,  Jj.,  concur. 


PEOPIvE'S  COAT,  APRON  &  TOWEL 
SUPPLY  005IPANT,  appellant,  v.  Harry 
LIGHT  and  Samuel  Cohen,  resi>ondents.  (Su- 
preme Court,  Appellate  Division.  Second  De- 
partment March  17,  1916.)  Motion  denied, 
with  $10  costs. 

Meyer  PERSKY,  Applt,  v.  Frederick  L.  O. 
KEATING,  Respt  (Supreme  Court,  Appel- 
late Division,  First  Department  January  28, 
lOlA.)  Jndnnent  affirmed,  with  costs.  No 
opinion.   Order  filed. 

Christian  PETERSEN,  respondent,  v.  BAST 
RIVER  LAND  COMPANY  and  Rickert-Fin- 
lay  Realty  Oompany,  appellants.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
January  14,  1918.)  Judgment  affirmedjWitb 
costs.  No  opinion.  Jenks,  P.  J.,  and  Thom* 
as,  Carr,  Mills,  and  Rich,  JJ.,  eraciir. 


PHILIP  MUNTER  CO.  v.  TOILETTE 
PRODUCTS  00.  (Supreme  Court  Appellate 
Division,  First  Department  February  11, 
1916.)  Application  denied,  with  flO  costs. 
Order  signed. 

Geortre  PHILLIPS,  appellant,  v.  B.  F. 
GOODRICH  company;  respondent.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. January  14,  1916.)  Order  affirmed, 
with  $10  costs  and  disbursements.  The  order 
is  not  Bufficiendy  broad  to  permit  the  plain- 
tiff to  be  examined  cfmcemin^  specific  convic- 
tions, as  it  does  not  contemplate  the  takinir  of 
illegal  evidence.  Oakes  v.  Star  Co.,  119  App. 
Div.  358.  104  N.  Y.  Supp.  244.  Jenks,  P.  J., 
and  Thomas,  ^tapleton,  Mills,  and  Putnam,  JJ., 
concur. 

Dora  PINES,  appellant,  v.  William  L.  NEW- 
TON et  al..  defendants;  Ruel  P.  Smith,  re- 
ftpondent  (Supreme  Court,  Appellate  Division, 
Second  Department  January  14,  1916.)  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
No  otrinion,  Jenks,  P.  J.,  and  Carr,  Staple- 
ton,  Mills,  and  Putnam,  JJ.,  CMieur. 


PIONEER  BARBER  TOWEL  SUPPLY 
00..  Apirit,  V.  Augustus  BRUNY,  Respt 
(Supreme  Court,  Appellate  Division,  First  De- 
partment February  2S,  1916.)  Order  af- 
Bmed,  with  $10  cosU  and  dishursuaentt.  No 
opinion.    Order  filed. 


Saverio  PTSANIELLO,  respt,  T.  KelloK 
BOYNTON,  as  surviving  jmrtner  of  the  copart- 
nership c(»npoBed  of  Keli<w  Boynton  and 
George  McNally,  doing  business  under  the  firm 
name  and  style  of  Boynton  St  McNally,  applt 
(Supreme  Court,  Appellate  Division,  Third  De- 

fiartment  March  8,  1016.)  Order  unanimoua- 
y  affirmed,  with  $10  costs  and  disbursements. 


Abraham  PLOTKIN  v.  Jacob  GOLDSTEIN. 
(Supreme  Court,  Appellate  Diviaion,  First  De- 
partment. March  la  1916.)  Motion  granted, 
with  $10  costs.    Order  filed. 


Leo  POHO^ILES,  Respt,  v.  Morris  ROS- 
ENBLOOM  and  ano...  Applts.  (Supreme  Court 
Appellate  Division,  First  Department  March 
10,  1916.)  Order  reversed,  with  $10  costs 
and  disbursements,  and  motioD  granted.  No 
opinion.    Order  filed. 


Isaac  POLSTEIN  v.  GENERAL  ACCI- 
DENT, FIRE  &  LIFE  ASSURANCE  CORP. 
(Supreme  Court  Appellate  Division,  First 
Department  February  11,  1016.)  Applica- 
tioa  granted.   Order  ugned. 


In  the  matter  of  the  probate  of  the  instru- 
ment, dated  May  8,  1912,  of  Charlotte  POT- 
TER, deceased.  (Supreme  Court  Appellate 
Division,  Third  Department  March  23,  1918.) 
Order  affirmed,  with  $10  coats  and  disbnrse- 
menta.   Kellogg,  P.  J.,  dissents. 

John  0.  PRBNDERGAST  et  ai.  v.  OORD- 
MEYER  CX>.  (Supreme  Court  Appellate  Di- 
vinon.  First  Department  February  25,  1916.) 
ApplictttioQ  granted.   Order  signed. 


Carol  PRENDERGAST,  appeUant  v.  IN- 
TERBOROUGH  RAPID  TRANSIT  OOM- 
PANY, respondent  (Supreme  Court,  AjhmI- 
late  Diviaion,  Second  Department  February 
28,  1916^)  Order  reversed,  with  costs,  and  mo- 
tion for  new  trial  granted,  coata  to  abide  the 
event,  upon  the  ground  that  the  court  erred  in 
its  charge  upon  the  subject  of  adveiae  infer- 
ence permissible  to  be  drawn  from  the  unex- 
plained absence  of  a  witness  to  a  material  fact 
Wade  v.  City  of  Mount  Vernon,  133  App,  Div. 
389,  at  390,  117  N.  Y.  Supp.  .356;  Reehil  v. 
Fraas,  129  App.  Div.  663,  at  566,  114  N.  T. 
Supp.  17.  Thomaa,  Stapleton,  Mills,  and  Pat- 
nam,  JJ.,  concur.  Jenks,  P.  J.,  dissents,  upon 
the  ground  that  the  instnictions  in  quesdou  as 
made  at  folios  652,  653  and  672  did  not  con- 
stitute capital  eiror. 


Joseph  E.  QUINN,  respt,  v.  The  FOUNDA- 
TION COMPANY,  applt  (Supreme  Court, 
Appellate  Division,  Third  Department  March 
8,  1916.)  JndgmMit  and  order  reversed,  on  the 
ground  that  the  verdict  is  excessive,  and  new 
trial  granted,  with  costs  to  the  appellant  to 
abide  event,  unless  the  plaintiff  will  stipulate 
to  reduce  the  verdict  to  $12,000,  in  which  event 
the  judgment  1«  modified,  and,  as  so  modified, 
judgment  and  order  affirmed,  without  costs  to 
tither  party.  All  concur,  except  Woodward* 
jr.,  who  votes  for  affirmance. 
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Anna  QUIRK,  reipt.  t.  Hary  COYNE,  applt 
(Snprenw  Court,  Appellate  DiTidon.  Third  De- 
partment Mandi  23,  1916.)  Jn^inent  unani- 
mousOy  afflrmed,  with  ooata.  Iiswii,  X*  not  ait- 
tiny. 

Marie  BAAB  et  ftl.  v.  NAT.  SLAVONIC 
SOCIETTT  OP  U.  S.  <Supreme  Court,  Appel- 
late IXviedon,  Fint  Department  January  28, 
lOlO.)  .  Application  denied,  witli  flO  costa. 
Order  signed. 

RABBI  JACOB  JOSHPH  SCHOOL  T. 
FIDELITY  &  CASUALTY  CO.  (Supreme 
Court  Appellate  Division,  First  Department. 
February  11.  1910.)  Application  doued,  with 
¥10  costs.   Order  ngned. 

Seymour  L.  RAU,  Beapt,  t.  MUTUAL  LIFE 
INS.  CO.,  of  N.  Y..  Applt  (Supreme  Court 
Appellate  Division,  First  Department  Fel>ru- 
ary  11,  1016.)  Order  afBrmed,  with  $10  costs 
and  disbunements.    No  opinion.    Oner  01ed. 

Frank  BAVOLD,  respondent  t.  Henry 
HAMM,  appellant.  (Supreme  Court  Appel- 
late DiviBion,  Second  Depnrtment  March  24, 
1016.)  The  order  appealed  from  was  entered 
February  21,  1916.  from  which  drfendant  ap- 
pealed on  February  26,  1916.  Beins  a  non- 
enumerated  motion,  appellant  had,  nnder  rule 
41,  15  days  after  taking  her  appeal  to  file  the 
printed  appeal  papers  with  the  derk.  Not  bav- 
ins done  BO,  the  appellant  was  in  drfanlt  But 
if  the  appeal  be  perfected  and  placed  on  the 
April  calendar  of  this  court,  ana  counsel  are 
ready  when  reached,  the  proceedinirs  in  the 
Surrogate's  Court  for  collection  and  paymeut 
of  tbe  judgmeDt  will  be  stayed  pending  such 
app«d.  Meantime,  however,  the  ezanunatioD 
and  accounting  by  the  administratrix  are  not 

Louis  P.  REEDBR,  Bespt,  v,  William  W. 
FERGUSON,  impleaded,  etc.,  Applt  (Su- 
preme Court  Appellate  Division.  Fint  Depart- 
ment February  25,  1916.)  Order  affirmed, 
with  $10  costs  and  disbursemenfci.  No  opin- 
ion.  Order  filed. 


Julia  REID,  respondent  v.  Thomas  M. 
BBID.  as  executor,  etc.,  of  Eliza  B^lanagan, 
deceased,  appellant  (Supreme  Cbnrt,  Appel* 
late  Divieion.  Second  Department  February 
4,  1916.)  Judgment  and  order  affirmed,  with 
costs.  No  opinion.  Thomas,  Carr,  Stapletcm, 
Rich,  and  Putnam,  JJ.,  concur. 


The  RICHARDSON  PRESS,  Applt,  T.  An- 
drew ALBRIGHT.  Jr.,  Rcspt  (Supreme 
Cbnrt.  Appellate  IMvision,  First  Department 
FebrnaiT  18,  1916.)  Judgment  affirmed,  with 
costa.    No  oidniim.   Order  filed.  - 

The  RICHARDSON  PRESS  v.  Andrew  AL- 
BRIGHT, Jr.  (Supreme  Court.  Appellate  Di- 
Tisiott,  first  Departmeot  March  24,  1916.) 
IfotiMi  denied,  with  $10  coats.  Oidar  fllad. 


In  the  Matter  of  Michad  O.  RINI.  (Su- 
preme C^urt,  Appellate  Division,  First  Depart- 
ment March  10,  1916.)  Reference  ordered 
to  official  referee.   Settle  order  on  notice. 


In  the  matter  of  the  claim  of  George  C. 
RIST,  etc.,  claimant-respt.,  v.  LARKIN  & 
SANGSTER,  employer,  and  United  States  Fi- 
delity &  Guaranty  (>>mpany[applt8.  (Supreme 
Court  Appellate  Division,  Third  Department 
March  23,  1916.)    Motion  denied. 

ROBERT  COLIN  CO.,  Inc.,  Appellant,  t. 
William  E.  WOLFF  et  al..  Respondents.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment February  25,  1916.)  Appeal  from  Spe- 
cial Term,  New  York  County. 

PER  CURIAM.  Tbe  order  appealed  from 
should  be  modified,  by  directing  that  the  words 
in  the  order  for  plaintiff's  examination,  "con- 
cerning the  matters  alleged  In  the  separate  an- 
swer of  the  defendants,  be  stricken  out,  and 
the  following  inserted  in  lieu  thereof:  "Con- 
cerning the  matters  alleged  in  the  sepsrate  and 
distinct  defenses  in  tbe  answer  of  the  defend- 
ants"—and,  as  so  modified,  affirmed,  wltboat 
costs.   Settle  order  on  notice. 


Matter  of  Laurien  C.  ROBERTSON;  re 
Gustav  LANGE,  Jr.  (Supreme  Court  Appel- 
late Division,  First  Department  March  24, 
1916.)  Motion  denied,  with  $10  coats  and  stay 
vacated. 


In  the  Matter  of  Laurien  O.  ROBERTSON, 
Respt ;  Gustav  LANGB,  Jr.^Applt  (Supreme 
Court  Appellate  Division,  IHrst  Department 
March  24,  1916.)  Order  affirmed,  with  $10 
costs  and  diebursementa.  No  opinion.  Clarke, 
P.  J.,  dissenting.)    Order  filed. 

Laurien  O.  ROBERTSON  t.  Edward  F. 
ROBERTSON.  (Supreme  Court  Appellate  Di- 
vision, First  Department  January  28,  3916.) 
Motion  denied,  with  $10  costs.    Order  filed. 

Fanny  ROBIN,  Applt,  v.  CITY  OF  NEW 
YORK,  impld..  Respt.  (Supreme  Court  Appel- 
late Division,  First  Department  February  ^ 
1816.)  Judgment  and  order  affirmed,  witii  costs. 
No  opinion.   Order  filed. 


Matter  of  Blanche  B.  ROBINSON,  deceased. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment February  25,  1916.)  Motion  to  dis- 
miss appeal  granted,  with  $10  costs,  unless  ap- 
pellant comply  with  terms  stated  in  order.  O^ 
der  filed. 

In  the  Matter  of  Blanche  B.  ROBINSON. 
(Snpremie  Court,  Appellate  Division,  First  De- 
partment March  24,  1016.)  Motion  to  dis- 
miss appeal  denied,  witiioot  oortiL   Order  filed. 


In  the  Matter  of  Blanche  B.  ROBINSON. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. March  24,  1916.)  Motion  to  ex- 
tend time  granted*  on  condition  that  appellant 
procnre  the  appeal  to  be  put  on  calendar  ready 
for  argument  on  the  lltn  daj  of  April,  101& 
Settle  order  on  notice. 
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Roth  de  BOCHBMONT  t.  BOSTON  & 
MAINE  RAILROAD  CO.  (Supreme  Court, 
Appellate  Division,  First  Department.  Febru- 
ary 25,  1916.)  Motion  denl^.  with  «10  coats. 
Order  filed. 

Antonio  ROMANO,  reepondent,  v.  Giuseppe 
D.  CALDARA,  appellant.  <Suprcme  Court, 
Appellate  Division,  Second  Department  Feb- 
ruary 28,  1918.)  Order  affirmed,  with  ?10  costs 
and  disbursements.  No  opinioo,  Jenka,  P.  J>i 
and  Thomas,  Stapleton,  Mills,  and  Putnam,  JJ., 
concur. 

SiBTTnind  L.  ROSBNFELD,  Applt,  t.  Isaac 
JACOBS,  as  adm'r,  Respt  (Supreme  Court, 
Appellate  Division,  First  Department.  Febru- 
ary 4,  1916.)  Jnd^ent  and  order  affirmed, 
with  costs.   No  opinion'.   Order  filed. 


Emil  ROSSE,  Reept,  v.  B.  HOB  &  COM- 
PANY, Applt  (Supreme  Court,  Appellate  Di- 
viaiou,  First  Department  January  28,  1016.) 
Judgment  and  order  reversed,  and  new  trial  or- 
der*S,  with  costs  to  appellant  to  abide  event,  un- 
less plaintiff  stipulates  to  reduce  verdict  to 
$15,000,  in  which  event,  judgment,  as  so  modi- 
fied, and  order  affirmed,  without  costs.  (Mc- 
Laughlin, J.,  dissenting,  and  voting  for  reversal 
and  new  trial.)  No  opinion.  Settle  order  on 
notice. 

Jacob  BUDIN,  respondent,  v.  HADRIAN 
REALTY  COMPANY,  Inc.,  appellant  (Su- 
preme Coort,  Appellate  Division,  Second  De- 
partment January  14. 1016.)  Motion  granted, 
without  costs. 

Jacob  RUDIN,  respondent,  v.  HADRIAN 
REALTY  CO.,  Inc.,  appellanL  (Supreme 
Court,  Appellate  Division,  Second  Department 
March  S,  1916.)    Motion  denied. 


Oiiorio  RUOTOLO.  Respt,  v.  PRESS  PUB- 
LISHING CO.,  Applt  ^Supreme  Court  Ap- 
pelliite  Division,  First  Department  March  24, 
1916.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements. No  opinion.  (DowUng,  J.,  dis- 
senting.)   Order  filed. 


John  RUSSELL,  as  president,  etc.,  Applt,  t. 
NORTH  RIVER  SAVINGS  BANK,  Respt 
(Supreme  Court  Appelloto  Division,  First  De- 
partment. February  2.1.  1£)16.)  Determination 
and  judgment  affirmed,  with  costs.  No  opinion. 
Order  filed. 

Giuseppi  SANDIAS  v.  Minna  W.  MUSTAO- 
CI,  as  Adm'x.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  Febmarr  25,  1916.) 
Motion  denied,  with  $10  costs.   Order  filed. 


Edith  L.  BASSE,  Respt..  t.  ORDER  OF 
CNITED  COMMERCIAL  TRAVELERS  OF 
AMERICA.  Applt  (Supreme  Court,  Appellate 
Division,  First  Department  Februai?  11, 
1916.)  Order  affirmed,  with  $10  costs  and  dl*- 
bursements.   No  opinion.   Order  filed. 


Geonre  W.  SAUL,  respondent,  t.  Mills  W. 
BARSE,  appellant.  (Snprone  Court,  Appellate 
Division,  Second  Department  March  10, 1916.) 
Motion  granted,  withont  costs. 

Frederick  W.  SAUTBR,  Respondoit,  r.  ERIE 
RAILROAD  COMPANY,  Appellant  (Supreme 
Court,  Appellate  Division,  First  Department 
March  3,  1016.)  Appml  from  Trial  Term,  New 
York  County. 

PER  CURIAM.  We  are  of  opinion  that 
there  was  no  evidence  of  n^ligence  on  the  part 
of  the  defendant  The  judgment  and  order  ap- 
pealed from  are  therefore  reversed,  and  the 
complaint  dismissed,  with  costs.    Order  filed. 


In  the  matter  of  the  claim  of  Mary  V,  SAX- 
ON for  compensation  under  the  Workmen's 
Compensation  Law  T.  ERIE  RAILROAD 
COMPANY,  employer  and  self-insurer.  (Su- 
preme Court,  Appellate  Division,  Third  De- 
partment  March  28,  1916.)    Motion  granted. 

Antonio  SCARPINATO,  Respondent  v.  W. 
U  COSGROVE  COMPANY,  AppeUant.  (Su- 
preme Court  Appellate  Division,  First  De- 
partment February  4.  1916.)  Appeal  from 
Trial  Term,  New  York  County.  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  S«>tt 
and  Dowling,  J  J.,  dissent,  upon  the  ground  that 
the  finding  of  negligence  on  the  part  of  the  de- 
fendant is  against  the  weight  of  evidence.  Or- 
der filed. 


Adolph  SOHLBSINGBR,  Respt,  v,  PACIF- 
IC COAST  OASUAI/TY  CO.,  impld.,  Applt. 
(Supreme  Court  Appellate  Division,  First  De- 
partment January  28,  1910.)  Judgment  and 
order  affirmed,  witn  costs.  No  opinion.  Order 
filed. 

Lottie  SCHMALZ  AJEV  COMPANY. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment March  24,  1916.)  Motion  granted, 
with  SIO  costs.   Order  filed. 


Augusta  SCHMEXZ,  Applt.  v.  George 
SCHMELZ,  Respt.  (Supreme  Court,  Appellate 
Division,  First  Department  March  3,  1916.) 
Judgment  reversed,  with  costs,  and  judgment  di- 
rected for  plaintiff,  with  costs.  Findinss  to  be 
settled  on  mtty  of  order.  No  opinl<u.  Settle 
order  on  notice. 

Charles  SCHNABBL,  Respt,  v.  INTBR- 
BOROUGH  RAPID  mANSIT  CO.  ft  MAN 
HATTAN  RY.  CO.,  Applts.  (Supreme  Court 
Appellate  Division,  First  Department.  March 
24,  1018J  Judgment  afllrmed,  with  coats.  No 
opinion.   Order  filed. 


Helene  SCHNEIDER,  appellant,  v.  Mary  C. 
CREAN,  ct  al.j  respondeaits.  (Supreme  Court, 
Appellate  Division,  Second  Department  March 
IT.  1916.)  Motion  granted,  upon  condition  that 
within  five  days  appellant  execute  and  file  a 
surety  company  bond  in  the  sum  of  $1,500  to 
secure  the  payment  of  the  judgment,  interest, 
disburtemoDta,  and  expenses. 
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Jow^  SOHNEIDBR  r.  UNION  DIMB  SAV- 
INGS BANK.  (Supreme  Court,  Appelate  DiTl- 
sion.  First  Department.  February  ll,  101ft.) 
Appllcatirai  denied,  with  flO  coits.  Order 

eigDed. 

In  the  Matter  of  the  appllcadon  of  Adrian  O. 
SGHOONMAKBR  et  al.  tor  a  peremptory  writ 
of  mandamus,  etc.  In  re  STABE  STBQEQT,  etc 
{Supreme  Oourt,  Appelate  Division,  Second 
Department  JaQuary  19,  1916.)  MotiMi  de- 
nied, witlwut  coats. 

Lillian  SOHtTTRIOK,  respondent,  t.  Alex- 
ander DOVGIiAS,  appellaiit.  (Suprone  Court. 
Appellate  Division,  Second  Department.  Feb- 
ruary 11,  1916.)  Judgment  and  order  of  the 
County  Court  of  Westcheflter  Coonty  affirmed, 
with  costs.  No  opinitm.  Jenks,  P.  J.,  and 
Thomat,  Carr,  Bich,  and  Potnam,  JJ.»  c<»- 
cnr. 


In  the  matter  of  the  application  of  Jeremiah 
A.  SCRIVBN,  for  a  peremptory  writ  of  man- 
damus, applt..  T.  Joseph  T.  FOXELIj,  Treas- 
urer of  the  Ci^  of  Troy,  respt.  (Supreme 
Court,  Appellate  Division,  Third  D^artment 
March  8,  1916.)  Order  unanimously  affirmed, 
with  $10  costs  and  disbursements. 


Preston  B.  SBAMAN,  appellant,  t.  The 
CITX  OP  NEW  YORK,  respondent.  (Supreme 
Court,  Appellate  Division,  Second  Deparbnent. 
January  28,  1916.)  Motion  granted,  upon  con- 
dition that  plaintiff  pay  ¥10  costs,  place  the 
case  on  the  February  calendar,  and  be  ready 
for  ai^Eument  when  readied;  otnwwise,  motion 
denied,  with  flO  coats. 

Morris  SBWGMAN,  as  adm'r,  Applt,  v.  Lou- 
is FREEHOFF,  Respt  (Supreme  Covb%  Ap- 
pellate Division,  First  Department  February 
IS,  1916.)  Judgment  and  order  affirmed,  with 
costs.  No  opinion.  (Scott,  J.,  dissentins.)  Or- 
der filed 

Harry  SMjIOMAN,  an  inft,  Applt,  v.  Lou- 
is FREEHOFF,  Respt  (Supreme  Court,  Ap- 
pellate IMvision,  First  Department.  F^ruary 
18,  1916.)  Judgment  and  order  afflnned,  with 
costs.  No  opinion.  (Scott;  J.,  dissentiiuE.)  Or^ 
der  filed. 


In  the  Matter  of  SEVENTH  AVE.  ft  VAB- 
lOK  ST.  (Supreme  Court,  Aroellate  Divisitni, 
First  Department.  March  1<K  1916.)  Motiw 
denied,  on  CMulitions  stated  m  order.  Order 

filed.   

SEVBffJTT-EIGHTH  ST.  &  BROADWAY 
CO.,  Applt,  V.  PURSELL  MANUFACTUR- 
ING CO.,  Respt  (Supreme  Court  Appellate 
Division,  First  Department  March  3,  1916.) 
Determination  (92  Misc.  Rep.  ITST  155  N.  Y. 

affirmed,  with  costs.    No  opinion. 

Fred  SBYFORD,  remondentT.  SOUTHERN 
PAGIFIO  COMPANY,  app^ant  (Suprenu 


Court,  Appellate  Division,  Second  Department 
March  S,  1916.)  Motion  granted,  and  ease  set 
down  for  argument  upon  the  ori^al  record  on 
Tuesday  April  4,  1916.  It  is  unnecessary  to 
print  and  file  additional  copies  of  the  case. 

Michael  SHfiRIFF  t.  .STNA  LIFB  INS. 
CO.  (Supreme  Ck)urt  Appellate  Division,  First 
Department  March  W,  1916.)  Ap^lcatfon 
granted.    Order  signed. 

SHUTTLBWORTH  BROS.  CO.,  respt,  v. 
Raymond  M.  BOOTH  et  aLtapplts.  (Supreme 
Oourt,  Appellate  Divirion,  Tiard  Departmoit 
March  8,  1916.)  Judgment  and  <ffderB  nnanl- 
moudy  affirmed,  with  costs. 

Max  A.  SINGER,  appellant,  t.  Emanuel 
SCHONBRUN  and  another,  w^wrtners,  etc., 
respondents.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  March  8, 1916.)  Ap- 
plication denied,  with  flO  costs. 

Abraham  H.  SLATER,  appellant  t.  Sarah 

S.  HOLZWORTH,  individually  and  as  execu- 
trix, etc.,  and  others,  respondents.  (Supreme 
Coiul,  Appelate  Division,  Second  Department. 
March  10^  1916.)  Order  affirmed,  with  910 
costs  and  disbnrsemoits.  No  opinion.  Jenks, 
P.  J.,  and  Thomas,  Otrr,  Blch,  and  Putnam, 
J  j.,  «meiir. 

John  W.  SMITH,  Respondent  t.  Robert  R. 
JUSTICE,  Appellant  (Supreme  Court,  Ap- 
pellate Dlvisitm,  Fourth  t^partment  January 
22,  1916.)   Appeal  fran  Trial  Tern,  Monroe 

County. 

PER  CURIAM.  We  are  not  satisfied  that  the 
verdict  rendered  by  the  jury  is  the  result  of  a 
dispassionate  consideration  of  tiie  evidence. 
The  learned  trial  judge  hims^  was  not  satis- 
fied with  the  verdict  since  he  reduced  it  by 
more  than  one-half.  Ordinarily  we  would  award 
a  new  trial  absolutely  in  this  and  the  companion 
case ;  but,  if  the  plaintiff  so  desires,  that  may 
be  avoided  by  his  consent  to  a  reduction  of  the 
verdict  to  the  sum  of  $500.  Judgment  and  or- 
der reversed  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event  unless  the  idaintifl 
shall,  within  20  days,  stipulate  to  reduce  the 
verdict  to  the  sum  of  $500  as  of  the  date  of  the 
rendition  theveof,  in  which  event  the  judgment 
is  modified  accordingly,  and,  as  so  modified,  is, 
together  with  the  order  affirmed,  without  costs 
of  this  ai^>eal  to  either  party. 

Lillian  R.  SMITH,  respt,  v.  Robol  R.  JUS- 
TICE, applt  (Supreme  Court  Appellate  Di- 
vision, Fourth  Department  January  22. 1916.) 
Appeal  from  Trial  Term,  Monroe  County. 
Judgment  and  order  reversed  and  new  trial 
granted,  -n-ith  costs  to  appellant  to  abide  event, 
unless  the  plaintiff  shall,  within  20  days,  stipu- 
late to  reduce  the  verdict  to  the  sum  of  $oOO 
as  o(  the  date  of  the  rendition  thereof,  in  which 
event  the  judgment  is  modified  accordingly,  and, 
as  so  modified,  is,  together  with  the  <^er.  af- 
firmed, without  costs  «i  this  appeal  to  either 

Sarty.   See  per  curiam  memMrandnm  in  case  of 
ohn  W.  Smith  v.  Robert  B,  Jiutlee,  rapra,  de- 
cided herewith.  All  concur. 


Digitized  by 


1U6  157  NBW  TOBK 


Alfred  A.  SBUTU  and  another,  reapondeats, 
V.  Benjamin  SACHS,  appellant  (Supreme 
Court,  AppeUate  Division,  Second  D^ertment. 
Mardi  S,  10160  Application  denied,  with  flO 
costs. 

Rose  SOBEL,  Respondent,  v.  Sarah  Philip 
SOBEL,  individually  and  as  Execntrii  and 
TruBteo,  etc.,  and  Frederick  Sobel,  impleaded, 
etc..  Appellants.  (Supreme  Court,  Appellate 
Diviaion,  First  Department  Februaiy  11, 
1916.)  Appeal  from  Special  Term,  New  York 
County. 

~PEIR  CURIAM.  The  order  appealed  from 
afaoald  be  modified  by  striking  therefrom,  after 
the  words  "the  financial  condition  of  the  de- 
fendant Frederick  Sobd,"  the  following:  "And 
of  the  differendee  between  the  jriaintifl  and  the 
defendant  Frederick  Sobel  prior  to  such  as- 
sigsmait"— and,  as  so  modified,  affirmed,  with- 
out cost&    Settle  order  on  notice. 

Samuel  H.  SPEAR  v.  Charles  A.  ROBINSON 
and  another  (two  cases).  (Supreme  Court,  Appel- 
late Diviaion,  First  Department.  F^niary  11, 
1916.)  ApplicaUon  demed,  with  $10  costs.  Or- 
der signed.  Motion  for  stay  denied,  with  $10 
costs.    Order  filed. 


Henry  SPURDUB,  appellant,  v.  Gertrude 
SPURDLE,  respondent.  (Supreme  Court,  Ap- 
l>ellate  Division,  Second  Department.  March 
17,  1916.)  Judgment  affirmed,  with  costs.  No 
opinion.  Jenks,  P.  and  Tttomas,  StapletOO, 
Mills,  and  Putnam,  JJ,,  concur. 


Leo  S.  STAMM,  ^peJlant,  v.  Charles  D. 
PT'RROT  and  John  Purroy  Mltchel,  respond- 
ents. (Supreme  Court,  Appellate  DivisicMi,  Sec- 
ond Denmrtment  March  o,  1910.)  Motion  de- 
nied, wiOi  $10  costs. 


Theodore  W.  STEMMLER,  Applt,  r.  Ed- 
ward G.  ALSDOBF  et  al.,  Kef^ta.  (Supreme 
Cburt,  AppeUate  DlviMoo,  First  Department. 
January  28,  1016.)  Judgment  affirmed,  with 
coBta.  No  opinion.   Order  filed. 


Theodore  W.  STEMMLEB  Edward  Q. 
AI-SDORF  et  al.  (Supreme  Court,  Appellate 
Division,  First  Department.  Febmair  2S. 
191&)  Motion  denied,  with  $10  costs.  Order 
filed. 


The  ST&NOFTTPB  SAIiBtS  CO.,  PUF.-Respt. 
T.  Alma  M.  GOLDZIER  and  Charles  Ooldisrer, 
Defta-Applte.  (Supreme  Court,  Appellate 
Term,  First  Department.  February  1,  1916.) 
Appeal  by  defendants  from  a  Judgment  of  the 
Municipal  Ourt  of  the  City  of  New  York,  Bor- 
ough of  Manhattan,  Third  District,  in  favw  <tf 
plaintifF,  after  ft  trial  by  a  judge  without  a 
jury.   

PER  CURIAM.  Affirmed. 

BIJUR,  J.  (dissenting).  I  dlasent  It  seems 
to  me  that  the  provision  ot  the  contract  on  the 
part  of  Alma  (roldaier  in  which  she  agrees  as 
"pert  CMudderation"  tor  the  atenotype  "to  en- 
roll as  a  student  in  the  course  of  stenotypy  in 
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the  Drato  Boriness  Schot^,  to  porsae  aaid 

course  until  I  ^all  have  passed  tiie  prescribed 
examination  of  the  company  (namely,  the  plain> 
tiif)  in  audi  courae,"  etc.,  importB  a  correspond- 
ing covenant  on  the  part  of  the  company  (plain- 
tiff) to  see  that  such  course  of  instruction  is 
adequately  and  properly  given.  The  mere  fact 
that  her  agreement  to  take  the  course  is  spokea 
of  as  part  consideration  for  the  machine  sold 
is  Quite  immaterial.  From  all  the  terms  of  the 
amtract  it  is  quite  j^ain  that  this  court  must 
imply  the  c<Mie^nding  agreement  of  the  com- 
pany as  a  term  of  the  contract,  and  it  requires 
neither  parol  nor  otbsr  evidence  to  establish  it. 
See  Genet  t.  Delaware  i&  Hudson  Canal  Co., 
136  N.  Y.  693,  608,  609,  32  N.  E.  1078,  19  U 
R.  A.  127:  Wilson  v.  Mechanical  Orguinette 
Co.,  170  N.  Y.  542,  63  N.  B,  550;  lUsley  v. 
Smith,  64  N.  Y.  676;  Heom  v.  Stevens,  111 
App.  Div.  101.  97  N.  Y.  Supp.  666;  Sterling 
V.  Maitland,  5  B.  &  S.  840 ;  Mclntyre  v.  Belch- 
er, 14  C.  B.  (N.  S.)  654;  Ogdens,  Ltd.,  v.  Nel- 
son, 2  BC  B.  410.  If,  therefore,  defend- 
ants are  able  to  prove  that  the  plaintiff  failed 
to  carry  out  an  essential  term  of  its  agreement, 
and  that  Alma  Goldzier  elected  to  rescind  the 
contract  because  of  such  breadi,  plaintiff  would 
not  be  entitled  to  recover.  This  presents  a  fact 
for  the  determination  of  the  jury.  It  is  true 
that  defendant  offered  evidence  which  in  my 
view  of  the  case  was  imanaterial,  nam^y,  as  to 
conversations  which  support  the  interpretation 
which  I  place  upon  the  contract,  but  that  is  of 
no  inmortanoe.  On  the  other  band,  he  was  we- 
vented  from  proving  that  tiie  plaintiff  had  fail- 
ed to  furnish  Alma  Ooldsier  with  a  course  in 
stenotypy  adequate  to  enahle  her  to  pass  the 
required  examination,  and  duly  excepted  to  the 
exclusion  of  such  evidence. 


Caroline  STERN  v.  MUTUAL  LIFE  INS. 
OO.  et  at  (Supreme  Court,  Appellate  Division, 
First  Department.  January  28,  1916.)  Mo- 
tion denied,  with  $10  costs.  Order  filed. 


William  E.  D.  STOKES,  appelkmt,  t.  Oi^ 
lando  T.  CARPENTER  et  aL,  respMidenta. 
(Supreme  Court,  Appellate  Diviaion,  Second 
Department.  January  14,  1916.)  Order  affirm- 
ed, with  SIO  costs  and  disbursemrats.  No  omn- 
ion.  Jenis,  P.  J.,  and  Thomas,  StapletMt,  Rich, 
and  Patnam,  JJ.,  concur. 


Willlaxa  B.  D.  STOKERS,  respondent  t.  Or- 
lando T.  CARPEINTER  et  al.,  appeUanta  (Su- 
preme Court,  Appellate  Division,  Second  De- 
pertBiHit.  Mardi  3,  1916.)  Motion  for  leave 
to  appeal  to  the  Conrt  of  Appeals  granted,  and 
questfon  certified.  Settle  order  before  the  Pr«- 
siding  Justice^ 


Ellen  M.  SULLIVAN,  respondent,  t.  The 
BROOKLYN  HEIGHTS  RAILROAD  COM- 
PANY, appelant  (Supreme  (jourt.  Appellate 
Division,  Second  Depturtment.  Februair  28, 
1916.)  Judgment  and  order  reversed,  and  new 
trial  granted,  coets  to  abide  the  event,  upon  tiie 
ground  that  the  verdict  was  against  the  evi- 
dence. Jenks,  P.  J.,  and  nuMnaa,  Garr,  MUla, 
and  Rich,  JJ,,  concur. 
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Katiierine  Q.  SUIjLIVAN,  appeflant,  y.  JnHa 
SPRUNG,  respondent.  (Sapreme  Oonrt,  Ap- 
pellate DiTision,  Second  Department.  March 
24,  1916.)  Order  affirmed,  with  SIO  C06ta  and 
diBbnrsements.  No  opinion.  Jenks,  P.  J.,  and 
Thomas,  Garr,  Mills,  and  Bich,  JJ.,  concar. 


Malcolm  SUNDHBIMBB  t.  Aksel  WICH- 
FEUD.  (Supreme  Court,  Appellate  Division, 
First  Department  March  10,  1&16.)  Applica- 
tion d«]ied,  with  $10  costs.   Order  signed. 


Matter  of  Supplementary  ProceedinjeB  against 
Edmund  K.  STALLO,  Respt.,  v.  George  Q. 
MIIjES,  Jr.,  as  Ancillary  Adm'r,  etc,  Applt 
(Supreme  Court,  Appellate  Division,  BHrst  De- 
partment. February  11.  1916.)  Order  reversed, 
with  $10  costs  and  disbnrsementi.  and  motion 
denied,  -with  $10  costs,  tbe  time  for  the  Jn^- 
ment  debtor  to  appear  to  be  fixed  in  the  order. 
No  opinion.    Settle  order  on  notice. 


SURE  SEAL  CO.  v.  Charles  O.  LOEBBR. 
(Supreme  Court,  Appellate  DiTision,  First  De- 
partment. March  10,  1916.)  Motion  denied, 
with  $10  costs.   Order  filed. 


Desire  R.  SZAKVARY.  ApplL,  T.  HADDORF 
PIANO  COMPANT,  Respt  (Supreme  Court 
Appellate  Division,  First  Department  January 
28,  1016.)  Order  affirmed,  with  $10  costs  and 
dishnrsoiienta.   No  <vliilon>   Order  filed. 


Benjamin  TAISHOFF  et  al.  v.  Annie  V.  EL- 
KEMA  et  al.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  February  26,  1916.) 
Motion  to  dismiss  appeal  granted,  witbont  coats. 
Order  filed. 


Samuel  TEPPBR  The  MINSEER  REAL- 
TY GO.  (Sapreme  Court,  Appellate  Dlvfaion, 
First  D^Mutment  Febmary  19ia)  Appli- 
cation denied,  with  $10  costs.  Order  signed. 

In  the  Matter  of  the  appraisal  of  the  ES- 
TATE OF  Tootle  McGregor  TERRY,  deeeased. 
(Supreme  Court,  Appellate  Division,  Second 
Department  Januaiy  14,  1916.)  Order  of  the 
Surrogate's  Court  of  Westchester  County  af- 
firmed, without  costs.  No  opinion.  Jenks,  P. 
J.,  and  Thomas,  Oarr,  Staideton,  and  Putnam, 
JJ.,  concur. 

In  the  Matter  of  the  Transfer  Tax  opon  the 
ESTATE  OF  Tootle  McGregor  TERRY,  de- 
ceased. (Supreme  Court  Appellate  Division, 
Second  Department  March  24,  1916.)  Order 
of  the  Surrogate's  Court  of  Westchester  County 
aflirmed,  with  $10  costs  and  disbursements.  No 
opinion.  Jenks.  P.  J.,  and  Thomas,  Garr,  Sta- 
pEeton,  and  Mills,  JJ.,  concar. 

In  the  Matter  of  William  THOMSON  et  al. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment March  3,  1916.)  Motion  to  confirm 
referee's  reptnt  granted.  Settle  order  on  no- 
tice. 

In  the  Matter  of  the  jadldal  settlemmt  of  the 
ueoont  of  John  THOMPSON  and  Warren  S. 
Bart,  aa  ezeentora,  etc,  <rf  Mary  Jane  Oalla- 


fher,  deceased.  JEnprenM  Ocmrt;  Appellate 
>lTision,  Second  Department  November  19, 
1915.)  Decree  of  the  Surrogate's  Court  of 
Kings  County  (162  N.  Y.  Supp.  959)  affirmed, 
with  costs,  payable  to  the  executors  out  of  tb6 
ratate.  No  <v»inion.  Jenks,  P.  J.,  and  Thomas, 
Carr,  Hills,  and  Rich,  JJ.,  concur. 

In  the  Matter  of  Nathan  TOLE.  (Sapreme 
Court,  Appellate  Division,  First  Department 
January  28,  1916.)  Referred  to  Hon.  James 
A.  Blanchard,  official  referee.  Order  filed. 

Lnifi  TORREOIANI  and  ano.  t.  Michael 
ATTANASIO  et  aL  (Supreme  Court  Appe- 
late Division,  First  Department  Fetunary 
11,  1916.)  Motion  granted,  with  $10  costs- 
Order  filed. 

TOWN  OP  ISLIP,  respraident,  T.  ESTATES 
OF  HAVEMBYEB  POINT,  Marlon  M.  Miller, 
and  Fred  Ingraham,  appellants.  (Supreme 
Court  Appellate  Division,  Second  Department 
March  17,  1916.)  Judgment  affirmed,  with 
costs,  on  the  authority  of  Tuma  v.  Piepenbrmk, 
160  App.  Div.  225,  145  N.  Y.  Supp.  474. 
Jenks.  P.  J.,  and  Thranas,  Garr,  Rich,  and  Put- 
nam, JJ.,  concur. 

Matter  of  Imther  T.  TOWNSEND,  etc  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment February  25,  1916.)  Motion  to  dis- 
miss appeal  granted,  with  $10  eoata.  Order 
filed. 


Jesse  TOWNSEND  v.  Robert  MESEROI/E. 
(Supreme  Court  Appellate  Division,  First  De- 
partm«it  January  28,  1916.)  Motiicm  granted, 
with  $10  C0Bt&   Order  filed. 

Hortense  TRACY,  Appellant  T.  Lydia  B. 
FROMENT,  Respondent  (Supreme  Court  Ap- 
pellate Division,  First  Department  February 
25,  1916.)  Appeal  from  Special  Term,  New 
Ymrk  Oountr. 

PER  CURIAM.  We  are  of  the  opinion  that 
the  complaint  sets  forth  a  cause  of  action  with 
sufficient  definiteness  and  certainty.  The  order 
appealed  from  is  therefore  reversed,  with  $10 
costs  and  disburaements,  and  the  motion  de- 
nied, with  $10  costs.   Order  filed. 

In  the  Matter  of  Leman  B.  TREADWEIjL, 
(Supreme  Court,  Appellate  Division,  First  De- 
partment February  4, 1916.)  Reference  order- 
ed to  official  referee.   Settle  order  on  notice. 

TREIB  &  BRODSKY,  Inc..  plaintiff,  t. 
George  A.  F.  NORTH,  d^oidant  (Supreme 
Court,  Appellate  Division,  Second  Department 
March  3,  1916.)  Motion  for  reargument  de- 
nied, with  $10  costs. 

Ludwig  TREITEXi,  Applt,  T.  Maurice  BAM- 
BERGER et  aL,  Reapts.  (Si^rane  Court,  Ap- 
pellate Division,  First  Department  January 
2Bk  me.)  Order  reversed  and  motioa  denied. 
No  opinio   Order  filed. 
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TROT  WASTB)  MANtJFACTXJBING  COM- 
PANY, reapt.,  T.  The  NBW  TORK  CENTRAL 
&  HUDSON  RIVER  RAILROAD  COMPANY, 
applt.  (Supreme  Court,  Appellate  Division, 
Timd  Department.  March  8,  1916.)  Order  af- 
firmed, with  $10  costs  and  disburBements.  All 
concur,  except  Woodward,  J.|  dineatiiig,  and 
Cochrane,  J.,  not  sitting. 

TRUSTEES  OF  COLUMBIA  UNIVERSI- 
TY IN  THE  OITT  OF  NEW  YORK,  Respond- 
•Dt,  V.  Joel  RATHBONE,  Appellant,  impleaded 
with  Charles  Pfizer,  Jr.,  Defendant.  (Supreme 
Court,  Appellate  Division,  First  Department. 
January  28,  1816.)  Appeal  from  Special  Term, 
Mew  Yoi^  Count?.  The  following  is  the  opin- 
ion ta  Sheam,  J.,  at  Special  Term: 

This  is  an  action  for  rent  on  a  lease  under 
seal.  B;  this  lease  the  tenant  covenanted  and 
agreed,  in  addition  to  a  mone;  rental,  that  he 
would,  as  a  part  of  the  rent  reserved  by  this  in- 
Btrument,  at  his  own  proper  cost  and  expense, 
bear,  pay  and  discharge  aU  duties,  charges,  tax- 
es, assessments  and  payments  of  every  kind 
whatsoever,  extraordinary  as  well  as  ordinary, 
as  should  during  the  term  for  which  th«  prem- 
ises were  leased  b«  Imposed  or  grow  due  and 
payable,  out  of  or  for  or  by  reason  of  the  said 
demised  premises  or  any  ^art  thereof.  The 
lease  also  contained  a  provision  that  the  tenant 
could  not  assign  the  same  without  the  consent 
of  the  landlord.  On  m  about  the  9th  day  of 
April,  1912,  by  an  instrument  under  seal,  the 
plaintiff  consented  that  the  lessee  seU,  BBOga, 
transfer  and  set  over  to  the  defendant  Rathbone 
the  said  lease,  and  the  defendant  Rathbone,  in 
consideration  of  such  consent  and  as  an  induce- 
ment therefor,  as  well  as  for  the  sum  of  one 
dollar  and  other  good  and  valuable  considera- 
tion to  him  in  band  paid,  did  covenant  and  agree 
to  and  become  responsible  for  the  prompt  and 
full  performance  of  every  covenant  and  condi- 
tion in  the  lease  inuring  to  the  benefit  of  the 
^aintiff,  according  to  ue  terms  thereof,  and 
Batbhone  executed  and  acknowledged  said  in- 
strument under  his  seal.  The  complaint  de- 
mands judgment  for  money  rental,  all  of  which 
has  accrued  subsequent  to  April  9,  1912,  and 
for  taxes  and  water  rates,  all  of  which  have 
accrued  subsequent  to  April  9,  1912,  and  for 
a  transfer  ol  tax  lien  amounting  to  ¥6,(}04,19, 
with  interest  at  12  per  cent,  per  annum,  which 

filaintiff  claims  became  a  lien  against  the  prem- 
ses  as  BUcti  on  November  13,  1912,  and  is  made 
op  of  taxes  which  became  liens  in  1907  to  1912 
inclusive;  the  taxes  for  1612  becoming  a  lien 
subsequent  to  April  9,  1912.  The  answer  of 
the  defendant  Rathbone  admits  all  of  the  alle- 
gations in  the  complaint  and  sets  up  as  a  de- 
fcDRe  that,  shortly  prior  to  the  agreement  on 
which  he  is  sued,  the  lessee  applied  to  the  Na- 
tional Surety  Company,  of  which  he  was  the 
vice  president,  for  a  bond  on  behalf  of  a  cor- 
poration to  secure  a  bank  against  loss  upon  a 
certain  promissory  note;  that  the  National 
Surety  Company  executed  such  bond,  and  that 
as  an  indemnity  and  as  collateral  security 
aRainst  any  loss  which  it  might  sustain  by  rea- 
son of  said  bond,  this  leaae  was  assi^ed  to  the 
defendant  Rathbone  and  received  by  the  Na- 
tional Surety  Company:  that  the  defendant 
Rathbone  had  no  personal  interest  in  the  trans- 


action and  acted  solely  on  behalf  of  and  In  the 

interest  of  the  Nati(mal  Surety  Company ;  that 
after  the  liability  of  the  National  Surety  Com- 
mny  upon  the  bond  had  ceased  and  on  or  about 
February  13,  1913,  the  defendant  Rathbone  re- 
assigned the  lease  to  the  original  lessee,  Pfizer; 
that  neither  the  defendant  Rathbone  nor  the 
National  Surety  Company  entered  into  posses- 
sion of  the  leased  premises;  and  that  at  the 
time  of  the  execution  of  the  assignment  agree- 
ment the  plaintiff  knew  that  the  lease  was  be- 
ing transferred  to  the  defmdant  Rathbone  by 
the  original  teieee  as  collateral  seenrlty  and  as 
an  indemnity  and  for  no  other  purpose.  The 
learned  counsel  for  the  defendant  asserts  that 
"the  assignee  of  a  lease,  thb  assignment  being 
absolute  In  form,  who  in  fact  has  taken  it  as 
collateral  securitr,  is  only  a  mortgagee,  and  a 
mortgagee  who  nas  never  taken  p<mses8ion  is 
not  liable  fcur  rent" ;  also  that  it  may  be  shown 
by  parol  "that  the  transaction  in  which  he  sign- 
ed the  covenant  sued  upon  was  one  by  way  of 
collateral  or  mortgage.  Both  points  may  be 
granted,  but  they  have  no  ain>Ucation  as  be- 
tween this  plaintiff  and  this  defendant  This  is 
not  an  action  on  an  assignment  of  a  lease,  but 
it  is  an  action,  on  an  instrument  under  seal 
whereby  the  defendant  Rathbone  became  **re- 
aponsible  for  the  prompt  and  full  performance 
of  every  covenant  and  condition  in  aaid  lease 
inuring  to  the  benefit  of  the"  plaintiff  according 
to  the  terms  of  the  lease.  It  is  not  an  attempt 
to  hold  the  defendant  Rathbone  responsible  be- 
cause of  the  mere  fact  that  the  defiendant  Pfizer 
assigned  the  lease  to  him.  Even  if  the  assign- 
ment of  the  lease  from  Pfiser  to  Rathbone  was 
in  effect  a  mortgage,  the  defendant  Rathbone 
would  still  be  responsible  to  the  plaintiff  upon 
his  covenants  with  the  plaintiff.  It  matters  not 
why  the  lease  was  assigned.  Rathbone  wanted 
the  assignment  and  requested  the  plaintiff  to 
consent  to  it,  and  in  order  to  procure  such  ccm- 
sent  Rathbone  executed  the  instrument  under 
seal,  wliich  is  sued  upon.  The  agreement  is 
Rathlxme's  personal  MNBnwnt  and  no  one  else 
could  be  made  liable  under  it.  It  ia  a  firmly 
established  common-law  principle  that  action 
can  be  brought  upon  a  sealed  contract  only 
against  those  whose  names  appear  therein.  It 
Is  further  contended  by  the  dw^ikdant  Rathbone 
that  he  cannot  be  lield  for  taxes  which  the  ten- 
ant had  failed  to  pay  and  which  were  liens  on 
the  leased  premises  before  the  execution  of  the 
agreement  by  Rathbone.  The  taxes  for  the  con- 
secutive years  from  1907  to  lSt2  were  sold  by 
the  city  in  November,  1913,  under  the  law  gov- 
erning transfers  of  tax  liens,  and  plaintiff  al- 
leges that  by  reason  of  the  sale  a  lien  was  creat- 
ed, and  that  when  the  transfer  was  assigned  by 
the  city  that  assignment  became  a  matter  of 
record  and  consequently  a  lien  on  the  property. 
Whether  this  conclusion  of  law  is  correct  or 
not  it  is  not  necessary  to  decide  on  this  applica- 
tion, for  defendant's  covenant  was  broad  and 
inclusive  and  covered  past  as  well  as  future  de- 
faults, for  by  it  plaintiff  assumed  end  became 
"responsible  for  toe  prompt  and  full  perform- 
ance of  every  covenant  and  condition  in  said 
leaRe."  There  is  here  no  limitation  to  future 
defaults.  "Every"  default  is  covered.  The  lan- 
guage is  plain  and  unambiguous.  The  argument 
that  the  rejection  of  defendant's  eontenti<m  will 
render  it  a  very  dangeroas  thing  for  any  ona 
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to  take  an  acslcnmnit  of  a  Icace  wlwn  at  the 
time  of  the  assl^uneiit  there  are  taxes  dae  and 
unpaid  on  the  proper^  cannot  affect  the  l^al 
proposition  Invuved.  Furthemtore,  the  amount 
of  taxes  In  arrears  was  a  matter  of  public  rec- 
ord when  Rathbone  assumed  responsibility  for 
their  payment,  and  the  sUghtest  inquiry  would 
have  disclosed  the  true  state  of  facts.  Finally 
it  is  contended  that  even  If  Ratbbone  is  ro- 
BpODsible  for  the  taxes  he  cannot  be  held  for 
the  penalties  that  accrued  on  the  taxes  which 
were  liens  on  the  premises  when  he  assumed 
the  obligations  of  the  lease  or  for  penalties 
which  thereafter  accrued,  because  the  damages 
which  a  lessor  may  recover  for  breach  of  an 
assignee's  covenant  to  pay  taxes  is  the  amount 
of  the  taxes,  with  interest  But  we  are  dealing 
with  an  express  covenant  to  pay,  which  cove- 
nant includes  the  discbarge  of  all  "duties  cbarg- 
taxes,  assessments  and  payments  of  mery 
kind  whataoever,  eietraordinory  a»  well  at  ordi- 
nary, as  shall  during  the  term  hereby  granted 
be  imposed  on  or  grow  due  and  payable  out  of, 
or  for,  or  by  reason  of  the  said  demised  prem- 
ises •  *  •  by  virtue  or  by  reason  of  any 
present  or  fatnre  law,  ordinance  or  aathori^ 
whatsoever."  It  is  the  duty  ot  the  court  to  me- 
tain.  give  full  effect  to  and  enforce  written  con- 
tracts, and  in  tbe  absence  of  any  showinv  of 
mistake,  frand  or  duress,  a  party  to  a  sealeu  In- 
strument who  Is  of  full  age  and  competent 
shoold  be  hdd  rtrlctly  to  tbe  plain  terms  of  bis 
covenant,  wlthoat  tndulginx  In  any  speculation 
as  to  what  might  have  been  intended  but  was 
□ot  expremed,  or  to  subsequent  developments 
that  made  the  covenant  one  that  the  puty  re- 
gretted. PUintUTa  motion  for  Judgment  on  the 
pleadings  granted,  with  ¥10  costs. 

PER  CURIAM.  The  orders  reviewed  upon 
this  appeal  are  affirmed.  The  judgment  should 
be  modified  by  reducing  the  amount  to  the  lia- 
bility accruing  after  the  assign ment,  and,  as  so 
modified,  offinned  viOioat  coata  Setde  wder 
on  notice. 

CLARKE,  P.  J.,  and  McLArGHLTN.  J.,  dis- 
senting, and  voting  to  affinn  on  the  opinion  of 
Shearn,      at  Special  Term. 

Daniel  O.  UNDBRWOOD  and  William  G. 
Haany  T.  John  P.  AlTRENS.  (Supreme  Conrt. 
Appelfste  Division,  Third  Department.  March 
23,  1016.)  Motion  held  until  the  first  motion 
day  of  the  May  term,  when  tbe  parties  may  pre- 
sent affidavits  to  the  court  showii^  the  nature 
of  the  controversy  and  the  questions  sought  to 
be  reviewed,  and  otiier  fiicti^  so  that  the  court 
may  better  determine  what  action  should  be 
taken, 

UNITED  GERMAN  SILVER  00.,  Respt., 
V.  William  H.  PEARSON,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department. 
February  25,  1916.)  Order  affirmed,  with  $10 
eoata  and  dlabursementa.  No  opinion.  Order 
filed. 

UNITED  STATES  DRAINAGE  &.  IRRI- 
GATION COMPANY,  respondent  v.  Edwin  J. 
liUCAS.  appellant.  (Appeal  No.  i.)  ([Supreme 
Court.  Appellate  IMvision,  Second  Department 
February  11,  19161)    Jadgment  and  order  al- 


firmed,  with  coats.  No  oplnlan.   Jenks,  P.  J., 

and  Thoraas.  Carr.  Stapleton,  and  Rich,  JJ., 
concur.    See,  also,  156  ^p.  Div.  49,  141  N. 

T.  Supp.  sa 

UNITED  STATES  DRAINAGE  ft  IRRIGA- 
TION COMPANY,  respondent,  v.  Edwin  J. 
LUCAS,  appellant  (Appeal  No.  2.)  (Supreme 
Court,  Appellate  Division,  Second  Department 
February  11.  191€l)  Order  denying  motion  for 
new  trial  on  the  ground  of  new^  discovered 
evidence  affirmed,  with  costs.  No  opinion. 
Jeuks,  P.  3^  and  Thomas,  Can,  Stapleton,  and 
Rich,  JJ.,  concur.  See,  also,  156  App.  Div. 
48,  141  if.  T.  Supp.  60, 

Walter  R.  USHER,  reipixident,  Jamee  J. 
CALIiANAN,  appellant  (Supreme  Court,  Ap* 
petlate  Division,  Second  Department  iaareh 
10,  1916.)  Decision  modified  in  the  following 
respects,  via. :  (a)  By  striking  from  finding 
twenty-second  the  last  paragraph  thereof;  Kb) 
by  striking  from  finding  twenty-fourth  the  last 
paragraph  thereof:  (c)  by  striking  out  and  re- 
versing entirely  the  twenty-slxtii  finding;  (d) 
by  striking  ont  of  thel  twenty-eighth  finding 
the  following:  "Which,  by  the  terms  of  said 
agreement  he  has  no  right  to  conduct  or  allow 
to  be  conducted  there (e)  by  striking  oat  the 
last  paragraph  ot  finding  tltirb'-fifth;  (f)  by 
striking  out  of  the  first  conclonon  the  fallow^ 
ing:  *'And  to  the  effect  that  during  said  period 
of  time  the  defendant,  his  agents,  servants,  and 
employes,  have  no  right  to  deal  in,  or  sell  or 
uhibit  or  expose  for  sale^  groceries  or  com- 
modities usually  sold  by  nocera ;"  (g)  by  strik- 
ing out  from  subdivision  III  of  conclusion  third 
the  words  "and  fish";  and  (b)  by  striking  out 
and  reversing  entirely  conclusion  fourth.  The 
jud^ent  appealed  from  is  modified  in  the  fol- 
lowing particulars,  vis.;  (a)  By  striking  there- 
from the  foUowiu  paragraph ;  "From  selling 
groceries  during  the  term  of  plaintiff's  lease  to 
any  and  all  customers  who  had  formerly  dealt 
with  defiant  in  said  grocery  business  at  41 
and  43  Vesey  street,  and  to  all  customers  whose 
names  appear  on  books  kept  by  defendant  in  the 
business  at  41  and  48  Teser  street  up  to  No- 
vonber  0,  1914,  and  defendant  is  hereby  en- 
joined from  preventing  plaintifF  from  having 
access  to  said  books  to  obtain  names  of  such 
customers  for  one  year  from  November  9,  1914;" 
and  Oi)  by  striUnff  therefrom  the  following  na- 
tion, ns.:  "That  rar  said  agreement  dated  Sep- 
tember 29,  1914,  offered  in  evidence  on  tite  trial 
and  marked  Plaintiff's  Exhiirit  1,  made  by  and 
between  the  plaintiff  and  defradant  and  from 
the  intent  of  the  parties  as  disclosed  by  the  evi- 
dence on  the  trial  of  this  action,  there  is  an 
implied  covenant  by  and  between  the  parties  to 
the  effect  that  dniing  the  term  of  the  lease  dat- 
ed November  9,  1914,  offered  in  evidence  on  the 
trial  and  marked  Plaintiffs  Exhibit  2,  that  de- 
fendant must  not  deal  in  sny  commodity  In  the 
part  of  the  store  premises  not  rented  to  plain- 
tiff except  fresh  meats,  wines,  Uguors,  dgars, 
candies  and  fresh  fruits;"  and  said  Judgment, 
as  so  modified,  and  the  order  appealed  &om,  are 
affirmed,  without  costs.  Jenks,  P.  J.,  and  Thom- 
as, StapletMu  Mills,  and  Pntoam,  JJ.*  concur. 
Settie  order  Iwfore  Hills,  X 
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Ovadio  VABON.  re§pondent,  t.  AMERICAN 
MANTJFAOTtJRING  COMPANY,  appeUant. 
(Supreme  Court,  Appellate  DivisloD,  Second 
Departmoit.  March  3,  1916.)  Upon  consent 
of  rcBpondent,  order  reversed  on  argument,  with 
$10  costs  and  dii^raemeiita,  and  motion  grant- 
ed. Jeoks,  P.  J.,  and  TluMDaB,  Can,  MiUa,  and 
Rich*  JJ.,  ccncnr. 

Ovadio  VARON,  respondent,  t.  AMERICAN 
MANUPACTDRING  COMPANY,  appellant 
<Supreme  Court,  Appellate  Division,  Second  De- 
partment March  17,  1916.)  Order  affirmed, 
with  $10  costs  and  disbursementa.  No  opinion. 
Jenks,  P.  J.,  and  Thomas,  Garr,  Mills,  and 
lUch,  JJ.,  oMienr. 

In  the  Matter  of  Elisabeth  VOLZE,  deceased. 
(Supreme  Court,  Appellate  Divinon,  First  De- 
partment January  28.  Decree  affirm- 
ed, with  coats.   No  optnioa.  Order  filed. 

Charles  C.  yOORHGBS,  respondent,  t.  lAura 
A.  CREGAN,  appellant  ^upreme  Oonrt,  Ap- 
pellate Diviidon,  Seotmd  Oeurtment  Mardi 
3.  mo.)   AppUcation  denied,  with  $10  costs. 

WAHLBi-PHILIylPS  CO.,  Applt,  v.  Marr 
A.  FITZGDRAU),  impld.,  Respt  (Supreme 
Court  Appellate  Division,  First  Department 
January  28,  1916.)  Judgment  (83  Misa  Rep. 
636,  146  N.  Y.  Supp.  662)  affirmed,  with  costs, 
in  GaldweU  v.  Glazier,  138  App.  Div.  826,  123 
N.  Y.  Supp.  with  leave  to  the  appellant 
to  appeal  from  tUs  order  to  Uie  Ooart  ot  A|»- 
peals.    Order  filed. 

In  the  Matter  of  the  claim  of  Eugene  B. 
WAIXEL  Jr.,  etc.,  v.  The  PENNSYLVANIA 
RAILROAD  COMPANY,  employer.  (Supr^e 
Court  Appellate  Division,  Third  Department 
March  2^  1919.)    Motion  denied. 

William  WALDBN,  roepondent,  t.  Harris 
GOODMAN,  appellant    (Supreme  Ooart  Ap- 

gellate  Division,  Second  Department  March 
,  me.)   Application  denied,  with  $10  costs. 


In  the  Matter  of  the  AppUcation  of  Joseph 
Aloysius  WALSH,  for  reinstatement  (Su- 
preme Court  Appellate  DivisicHi,  Second  De. 
paitment  March  17.  lAlQ.)  Application 
granted. 

Moritz  WALTER  and  ana.  Applta.,  t.  Kath- 
erine  G.  FARRELL,  Respt  (Supreme  Court 
Appellate  Division,  First  Department.  Febru- 
ary 11.  1916.)  Order  reversed,  with  $10  costs 
and  disbursements,  and  motion  granted,  witii 
$10  costs.  No  oi^on.   Order  filed. 

Arthur  WARRINBR,  Respt.,  v.  The  HOCK- 
ING VALLEY  RY.  CO.,  Applt  (Supreme 
Court  Appellate  Dlvirion,  First  Department. 
Mareh  10,  1916.)  Order  affirmed,  with  $10 
costs  and  disbursonwts.  No  opinion.  Order 
filed. 


HeniT  J.  WASHBT7BN,  respondent,  t.  John 
T.  RAINIER  and  Paul  N.  lineberger,  appel- 
lants, and  others,  defendants.  (Supreme  Cx»urt 
Appellate  Division,  Second  Department  March 
li,  1916.)  Judgment  reversed,  with  costs,  and 
judgment  rendered  for  the  defendants  John  T. 
Rainier  and  Paul  N.  lineberger,  dismissing  the 
complaint  on  the  merits,  with  costs,  on  the  au- 
thority of  Washburn  v.  Rainier,  140  App.  Div. 
800,  134  N.  Y.  Supp.  801.  The  twenty-third, 
twenty-fourth,  twenty-fifth  and  twenty-sixth 
findings  of  fact  and  the  third,  fourth,  fifth, 
sixth  and  seventh  conclusions  of  law  are  re- 
versed, and  findings  of  (act  and  conclusions  of 
law  as  requested  by  the  defendants  and  number- 
ed as  follows  are  made:  Eleventh,  twelfth, 
thirteenth  and  fourteenth  findings  of  fact;  first 
second,  third,  fourth,  fifth  and  sixth  conclu- 
sions of  law.  Jenks,  P.  J.,  and  Thomas.  Carr, 
Stapleton,  and  Bidi,  JJ.,  concur. 


John  G.  WEEKS  v.  Frances  A.  0A8AZZA. 
(Supraue  Court.  Appellate  Divisitm.  First  D» 
partment  Msireh  19, 19160  Motion  denied  oo 
conditions  stated  in  order.   Ordw  filed. 

John  WB£}KS  (trading  as  "Weeks"),  Respt. 
v.  Frances  A.  OASSAZZA.  Applt  (Supreme 
Court,  Appellate  Division.  First  Departinoit 
March  24.  1916.)  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  granted. 
No  opSiAim.   Ordw  filed. 


John  WEGMANN,  Respt,  v.  JOHN  J. 
HEARN  CXDNSTBUOTION  (30.,  Applt.  (Su- 
preme  Court  Appellate  Division.  First  Depart- 
ment. February  25,  1916.)  Judgment  ana  or- 
der affirmed,  with  costs.  No  opinion.  Order 
filed. 

Matter  of  Perry  A.  WEINBERG,  Respt,  t. 
Marcus  M.  MARKS,  as  President  etc.,  and 
Margare  O.  Sage,  Applt  (Suprane  Court-  Ap- 
pellate Division,  First  DoMurtmenL  Maroi  24, 
1916.)  Order  affirmed,  with  $10  oosta  and  di»- 
bursementi.  Mo  opinion.   Order  filed. 

Cornelius  WESTEBFIELD,  appelant  v.  Jen- 
nie W.  FRANCKE  et  al.,  respondents.  (Su- 
preme Court,  Appellate  Lnvision,  Seoud  De- 
partment February  4,  1916.)  Motion  denied, 
and  stay  vacated,  with  $10  costs. 


In  the  Matter  of  the  Estate  of  Getnge  WEST- 
LAKE,  deceased.  (Supreme  Conrt,  Appellate 
Division,  Second  Department  March  17, 1916.) 
Order  of  the  Surrogate's  Gonvt  of  Queens  Coun- 
ty afflmied,  with  $10  costs  and  disbarsements. 
The  petitioner  has  snfflciait  interest  to  initiate 
the  proceeding.  The  question  whetha  the  stat- 
ute of  limitati<Mu  is  a  tMu:  is  not  decided,  aa 
the  court  is  not  fully  advised  of  tiie  will  of 
(leor^e  Westiake,  or  of  the  decree,  or  duration 
of  Minnie  A.  Waldecker's  participation  in  the 
administration  of  it  or  her  attitude  towards 
it  Matter  of  Jordan,  60  App.  Dfv.  244,  63  N. 
Y.  Supp.  911;  Matter  of  Irvin,  68  App.  Div. 
158,  162,  .74  N.  Y.  Supp.  443;  Matter  of  Meyer, 
98  App.  Div.  7.  90  N.  Y.  Supp.  18S,  affirmed 
181  N.  Y.  SSS,  74  N.  XL  1120;   Matter  of 
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Ashdm,  111  App.  DiT.  176,  97  N.  T.  Supp.  007; 
In  re  Williams'  Estate,  57  Misc.  Rep.  S37.  109 
N.  Y.  Supp.  974.  JenkA  P.  J.,  and  Thomas, 
Garr,  Mma,  and  Rich,  JJ.,  concnr. 

Charles  WETZEL,  a^ellant,  v.  William  B. 
BARHITB,  respondent.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  January 
28,  1916.)  Order  affirmed,  with  $10  costs  and 
dishnrBements.  No  opinion.  JenkB,  P.  J.,  and 
Thomas,  Garr,  Rich,  and  Putnam,  JJ.,  concur. 

Albert  G.  WHEELER,  Jr.,  Applt.  T.  COan- 
die  T.  WHBBLEB.  Respt  (Sapreme  Court, 
Appellate  Division,  First  Department  Febru- 
ary 18,  191&)  Judgment  and  order  reversed, 
and  new  trial  ordered,  costs  to  appellant  to 
abide  event,  unless  defendant  stipulate  to  re- 
dace  the  verdict  by  the  sum.  of  92,000,  in  which 
event,  judgment  aa  k>  modified  and  order  affirm- 
ed, without  costs.  No  tvinion*  Settle  order  on 
notice. 

Samuel  T.  WILLIAMS  and  Arthur  H.  White, 
respondents,  v.  PEJTER  KEELER  BUILDING 
COMPANY  and  New  England  Casualty  Com- 

£any.  api>ellants.  (Supreme  Court,  Appellate 
tiviaion.  Second  Department.  February  11, 
1916.)  Judgment  affirmed,  with  costs,  and  de- 
fendants may  have  stay  of  execution  of  10 
days  after  the  order  is  entered  herein.  No  opin- 
ion. Jenks,  P.  J.,  and  Thomas^  Oarr,  Muls, 
and  Rich,  JJ.,  concnr. 

Samuel  T.  WILLIAMS  and  another,  respond- 
ents, V.  P£)TER  EEELER  BUILDING  COM- 
PANY and  another,  appellants.  (Supreme 
Court,  Appellate  Division,  Second  Departmoit 
March  3,  19ia)  Motion  denied,  with  |10  coats. 

Frands  S.  WILLIAMSON  v.  The  CITY  OF 
NEW  TORE.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  February  25,  1910.) 
Motion  doiied,  with  $10  costs.    Order  filed. 


WILLSON  BEOS.  LUMBER  00.  v.  GARD- 
NER WOOD  CO.  OF  N.  T.  (Supreme  Court, 
Appellate  Division,  Elrst  Department  March 
10,  1916.)  AppUcation  denied,  with  $10  coats. 
Order  signed. 


Mervyn  WOLFF,  Bespt,  t.  Noel  J.  DB 
VAUX  et  aL,  Api^ts.  (Supreme  Court,  Appel- 
late I>iTiBi<Hi,  First  D^wrtment  February  25, 
1916.)  Order  reversed,  with  $10  costs  and  dis* 
bursements,  and  motion  granted.  No  opinion. 
Order  filed. 

Mervyn  WOLFF  v.  Noel  J.  DB  VAUX  et  at 
(two  cases).  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  Manui  24, 1916.)  Mo- 
tion denied,  with  $10  costs.    Order  filed. 

Jacob  WOLFIN  v.  SECURITY  BANK  OF 
N.  X.  (Supreme  Court  Appellate  Division, 
First  Department  January  2^  1916.)  Motion 
granted.    Order  filed. 


Carolina  ZAOKARIASON,  respondent,  v. 
Ernst  ZOBEL  and  Louisa  Zob^,  appellants. 
(Supreme  Court  AppeDate  Division,  Second 
Department  February  28,  1916.)  Judgment 
and  order  reversed,  and  new  trial  granted; 
costs  to  appellants  to  abide  the  event  There 
was  no  evidence  of  nuisance.  Jaffe  v.  Harteau, 
56  N.  Y.  398,  16  Am.  Rep.  438;  Stamm  v.  Pur- 
roy,  156  N.  Y.  Supp.  415,  decided  December 
24,  1015;  Beauchamp  v.  Excelsior  Brick  Co., 
143  App.  Div.  48,  127  N.  Y.  Supp.  686.  Jenks, 
P.  J.,  and  'nioma^  Stapletm,  MiHa,  and  Put- 
nam, J  J.,  cohcur. 

Carl  ZOFFNASS,  respt.,  v.  Isaac  B.  LBVY* 
applt  (Supreme  Court  Appellate  Division, 
Third  Department  March  23,  1916.)  If  the 
defendant  within  20  days,  files  a  bond  in  the 
penaltT  of  $600,  with  two  sufficient  sureties, 
conditioned  for  the  payment  of  any  Judgment 
that  may  be  recovered  against  him  herein,  aud 
pays  all  costs  made  since  the  answer  was  serv- 
ed, and  $10  costs  of  motion,  the  order  is  re- 
versed, end  his  motion  to  open  the  default 
granted,  without  costs  in  this  court;  other- 
wise, order  is  affirmed,  with  $10  coats  and  dis- 
bursements. AU  concur,  except  I^on,  J.,  not 
voting. 

Louise  ZUCEER  v.  Frederick  W.  WHIT- 
RIDGE,  aa  recr.  (Supreme  Court  Appellata 
Division,  First  Department  FeoruatT  Ut 
1816J  Motion  granted.   Order  filed. 
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ABANDONMENT. 

See  Intoxfaatlng  Llquora,  «=>6L 

ABATEMENT. 

See  Nuisance,  <&='82. 

ABATEMENT  AND  REVIVAL. 

See  Bankroptcy,  9=»1B6. 

IX.  ANOTHER  ACTION  PENSINO. 

€=>6  (N.T.Sup.)  The  institution  by  a  receiver 
of  an  action  for  the  scime  relief  as  was  sought 
by  a  stockholder's  action  pending  when  he  was 
appointed  does  not  abate  the  stockholder's  ac- 
tion.—Seagrist  V.  Reid,  157  N.  X.  S.  979. 
<S=>I3  (N.Y.Sn^.)  The  pendency  of  an  action  in 
a  foreign  jurisdiction  cannot,  aa  a  general  rule, 
be  pleaded  in  abatement  of  an  action  instituted 
in  this  state.— Peacock  v.  Lata  &  Schramm  Co., 
157  N.  T.  S.  175. 

IV.  TRANSFER  OB  DEVOItTTTIOW  OF 
TITIiK  RIGHT.  INTEREST.  OR 

XIABILITT. 

€=^43  (N.Y.Sup.)  Action  in  state  court  does  not 
abate  upon  plaintifTs  subseqaent  adjudication 
as  a  bankrupt  and  may  be  continued  by  him 
unless  trustee  m  bankruptcy,  by  leave  o(  federal 
court,  is  BDl»tituted  as  plaintiff,  when,  nnder 
Code  Civ.  Proc.  i  766,  action  may  be  continued 
in  name  of  original  party  unless  substitution  of 
trustee  is  directed.— Gilbert  v.  Mechanics  & 
Metals  Mat.  Bank  of  City  of  New  Tork,  157 

T.  s.  ess. 

V.  DEATH  OF  FARTT  AND  REVIVAL 

OF  ACTION. 

(A)  Abmtement  or  SBrrlT*!  of  A«<ioa. 

^»52  (N.Y.Sup.)  One  test  whether  a  cause  sur- 
vives on  death  of  plaintiff  la  whether  it  is  aa- 

fliimable.— Tucker  v.  Western  Union  Telraraph 
Co.,  157  N.  T.  S.  873. 

^58(2)  ^.T.Sup.)  Cause  of  action  for  in- 
juuctioQ  restraining  discrimination  by  telegraph 
company  held  to  abate  on  death  of  plaintiff.— 
Tucker  v.  Western  Union  Telegraph  Co.,  157 


(B)  Coiitlniiiiiice  or  Revival  of  Aotlom. 

«s»76  (N.Y.S111X.)  Where  defendant's  motioa  for 
new  trial  on  exceptions  was  ordered  heard  in 

the  first  instance  in  the  Appellate  Division,  and 
before  hearing  defendant  died,  the  motion  can- 
not be  decided  until  an  order  of  substitution  has 
been  entered  and  defendant  la  properly  repre- 
sented.—Kirke  La  Bhelle  Oo.  v.  Armstronc,  157 
N.  Y.  S.  909. 

ABDUCTION. 

See  BQdnapping. 

ABSENCE. 

See  limitation  of  Actiknu,  «=»&4,  S8. 

ABUTTING  OWNERS. 

See  Sminent  Dom^  <8»>101, 119;  Municipal 
Gorporations.  «»^«r-407,  6S7-706. 

ACCEPTANCE. 

See  Sales,  «=»166. 

ACCESSION. 

See  Fixtures. 

ACCESSORIES. 

See  Criminal  Law,  «s>69,  72. 

ACCOMPLICES. 

See  Criminal  Law.  «es>6»,  SOT,  611. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement ;  Payment. 

ACCOUNT. 

See  Account  Stated ;  Attorn^  and  Client,  4a> 
117 ;  Executors  and  Administrators,  <8=>506 : 
Partnership,  ^299,  313. 

n.  PROCEEDINGS  AND  BEUEF. 

®=3l8  (N.Y.Sup.)  In  an  action  for  an  account- 
ing, evidence  as  to  two  items  held  insufficient  to 
sustain  the  judgment  entered  on  report  of  a 
referee.— Counea  T.  Cranides,  167  N.  X.  S.  306L 
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ACCOUNT  STATED. 

«=9l8  (N.T.Sup.)  AUegationa  in  action  on  a  con- 
tract held  to  show  an  account  stated  o£  the  bal- 
ance due  as  the  first  year's  profit,  and  a  promige 
to  pay  it,  upon  wbicb  an  action  at  la.w  could  b« 
brougbt-StoUer  v.  Franken.  157  N.  Y.  S.  333. 

ACCRETION. 

Se«  Navigable  Waters,  «=344. 

ACTION. 

See  Al»temait  and  ReTiral;   DiamiiBal  snd 

Nonsuit,  «=>54;  Trial,  €=>11. 

L  OROUITDS  AND  OOITDITIOm  PKE- 

CEDENT, 

«=>I3  (N.Y.Sup.)  The  state  of  Yucatan  held  to 
liave  power  to  sue  in  its  own  behalf,  without  the 
action  being  brought  on  its  behalf  by  the  am- 
Itausedor  of  the  republic  of  Mexico. — State  of 
Yucatan  v.  Argumedo,  157  N.  Y.  S.  21». 

IX.  NATURE  AND  FOBM. 

«=925  (N.T.Sup.)  Plaintiff's  action  for  the  bal- 
ance of  the  proceeds  of  the  sale  of  property  he 
had  transferred  to  defendant  by  bill  of  sale  un- 
der defendant's  agreement  to  hold  as  security, 
or  to  apply  the  income  and  the  proceeds  upon 
sale  to  plamtlEE's  Indebtedness,  was  at  law,  and 
not  in  equity,  for  statement  of  an  account— 
Guinan  v.  Blum,  167  N.  T.  S.  279. 

Plaintiff,  owing  monev  to  defendant,  who  turn- 
ed over  a  scow  to  defendant,  with  the  under- 
Btonding  that  it  should  be  sold,  the  debt  extin- 
guished,  and  the  balance  turned  back  to  plain- 
tiff, had  a  cause  of  action  at  law  against  defend- 
ant, who  received  money  for  the  use  of  the  scow 
ana  sold  it  for  more  than  the  debt,  but  refused  to 
account— Id. 

®=328  (N.Y.Sup.)  Where  defendant,  a  former 
acting  governor  of  the  state  of  Yucatan,  wrong- 
fully took  money  from  the  state  treasury,  it  was 
competent  for  tbe  state  to  waive  the  tort  and 
sue  on  the  obligation  to  account  wbicb  arose 
from  defendant's  breadi  of  his  fiduciary  obliga- 
tioDs.— State  of  Yucatan  v.  Argumedo,  157  N. 
Y.  S.  219. 

9=328  (N.Y.Sup.)  A  customer,  whose  broker 
bad  converted  his  stock  by  means  of  a  sale  sub- 
sequent to  the  customer's  cancellation  of  his  or- 
der to  sell,  might  waive  the  tort  and  assert 
hiM  damaees  as  for  a  breach  of  contract — ^In 
re  Dickinson.  157  N.  Y.  S.  248. 

<S=328  (N.Y.Sup.)  Where  an  accounting  was  de- 
manded with  respect  to  money  claimed  to  have 
been  wrongfully  collected,  tbe  tort  was  deemed 
waived,  and  the  proceeding  was  on  tbe  contract 
implied  by  law.— A.  D.  Knenper  Special^  Co.  t. 
Kneuper,  1S7  N.  T.  8.  395. 

in.  JOINDER,  SPLITTING.  OONSOU- 
DATION,  AND  8EVERANOS. 

9s»45  (N.T.Sap.)  In  •tockbolder'a  acti<m  to  r»* 
cover  property  taken  or  wasted  by  directors,  for 

the  bcnofit  of  the  corporation,  he  could  not  in- 
clude a  plea  for  disHoIution  and  the  appointment 
of  a  receiver.— Nevins  v.  Brooklyn  Citizen,  167 
X.  Y.  8.  00. 


IV.  OOMMENOEMENT,  PBOSEOUTIONr 
AND  TERMINATION. 

<&=>69  (N.Y.Sup.)  Trial  of  action  against  Penn- 
sylvania corporation  for  commissions  for  sale  of 
goods,  not  commenced  until  issue  joined  in  an 
action  by  plaintiff's  assignor  in  Pennsylvania 
upon  the  same  cause  of  action,  would  be  stay- 
ed until  after  trial  and  final  disposition  of  the 
Pamaylvania  action.— Peacock  t.  Lnti  ft 
Sdiramro  Co..  167  N.  T.  S.  170. 

ADEQUATE  REMEDY  AT  LAW. 

See  Equity,  «=:»46. 

ADMINISTRATION. 

See  Executors  and  Admlnistraton. 

ADMISSION. 

See  Theaters  and  Shows,  <S==>4. 

ADMISSIONS. 

See  Pleading,  ^127.  129,  214,  849. 

ADOPTION. 

(3=»I2  (N.Y.Sup.)  Under  Domestic  Relations 
Law,  S  111,  subd.  3,  it  is  not  necessary  that  the 
parents  should  first  be  convicted  of  the  offoase. 
but  the  Children's  Court  may  determine  wheth- 
er the  children  are  neglected,  and  if  it  so  deter- 
mines, parents  are  "judicially  deprived  of  cus- 
tody," 80  that  in  adoption  proceedings  it  Is  un- 
necessary to  give  them  notlce.~In  re  Antonopu- 
los.  157  N.  t.  S.  587. 

ADULTERATION. 

See  Food. 

ADVERSE  POSSESSION. 

See  limltatioiL  oC  Actions. 

I.  NATURE  AND  REQITISITES. 

(A)  Ao«iilsl<lo»  of  Rlffhts  bT  FreserlpCton 

In  General. 

«=»8  (N.Y.Sup.)  Title  to  a  chattel  may  be  ac- 
quired by  adverse  possession  and  claim  of  own- 
ersbip.— O'NeiU  v.  General  FUm  Co.,  167  N.  Y. 
S.  1028. 

«S38  (N.Y.)  Covenants  of  a  grant  by  a  tity  to 
an  individual,  binding  the  grantee  and  his  suc- 
cessors to  make  and  finish  a  street  when,  but 
not  until,  required  to  do  so  by  the  city,  held 
not  to  preclude  the  grantee  and  his  successors 
from  acquiring  title  by  adverse  possession  to  the 
bed  of  the  proposed  street  where  it  was  never 
opened  or  its  opening  required. — In  re  Willsrd 
Parker  Hospital,  111  N.  E.  256,  217  N.  Y.  1. 
«=»I3  <N.Y.)  Where  a  company  filled  in  land 
between  a  bulkhead  line  and  a  street  and  claim- 
ed ownership  thereof  under  2  Rev.  Laws  1813, 
p.  842,  c.  86,  and  where  it  and  its  successor 
exercised  many  acts  of  ownership  until  tbe  pres- 
ent time,  held,  that  title  by  adverse  posseasiMi 
was  acquired  as  against  tbe  dty  of  New  York, 
which  became  owner  in  fee  of  the  land  after 
passage  of  Laws  1857.  c.  763.— In  re  Willard 
Parker  Hospital,  lU  N.  B.  266,  217  N.  T.  1. 
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<^I3  (N.T.Snp.)  One  claiming  title  by  ftdverae 
poasesBlon  not  foonded  on  recora  title  must  show 
20  jean*  ezclurive  occupation  under  claim  of 
Utle,  and  wiOi  mbataiitlal  Indonin  of  land  or 
its  asnal  coltlTatlon  or  improvement,  under 
Code  Civ.  Proc.  8  871,  defining  adverse  pos- 
session not  founded  on  record  title; — ^BordUeri 
V.  Janes,  157  N.  Y.  &  195. 

(B)  Aet«Al  POMMMtOm* 

^>(6  (N.Y.Snp.)  Evidence  that  for  many  years 
school  children  and  others  bad  traveled  over 
land  which  was  onfenced  on  one  side,  that 
fencing  <m  other  rides  was  by  record  owners, 
wbo  occasionally  cut  weeds,  and  land  was  never 
usaally  cultivated  or  improved  by  plaintiff,  fceW 
insofficient  to  establish  title  in  a  scfaool  district 
by  adverse  possession,  under  Code  Civ.  Froc 
8  371,  deBnins  adverse  possession  not  based  m 
record  dtle.— Bonilleri  ▼.  Janes,  157  N.  T.  S. 
195. 

<^26  (N.Y.)  While  a  person  building  a  wharf 
or  docJc  on  a  bulkhead  line  may  be  guilty  of 
trespass,  he  la  not  guilty  of  committing  or  main- 
taining a  nuisance  so  as  to  preclude  the  long 
continuance  of  his  action  from  npenlng  into  ti- 
tle by  adverse  poBsession.— In  re  Willard  Parker 
Hospital,  m  N.  E.  256,  217  N.  Y.  1. 

(B)  DaMtioa  sad  Contlnaltr  Pones- 

SlOB. 

^=44  (N.r.)  Laws  1871,  c.  674,  held  to  give 
the  city  of  New  York  no  title  to  iilled-in  land, 
as  against  an  occupant's  prescriptive  title, 
where  there  was  no  apparent  change  in  occu- 
pancy  of  the  land  after  1871,  and  the  city  as- 
serted DO  claim  thereto  until  1906.— In  re  Wil- 
lard Parker  Hospital,  lU  N.  £.  266,  217  N. 
Y.  1. 

^=350  (N.Y.Sap.)  Becord  owner,  conveying 
land  claimed  by  plaintiff  by  adverse  possession 
by  quitclaim  deed,  instead  of  warranty  deed, 
whereby  he  conveyed  other  land  in  the  same 
transaction,  held  not  recognition  of  plaintiff's 
title  by  adverse  posseSHion.— Bonilleri  t.  Janes, 
157  N.  Y.  S.  195. 

That  record  owner,  on  improving  land  claim- 
ed by  school  district  by  adverse  possession,  made 
arrangement  with  trustees  wherein  be  left  path- 
way open  for  school  children,  who  had  walked 
across  land  for  many  years,  held  not  In  itseU 
recognition  of  district's  Utle  by  adverse  posses- 
sion.— Id. 

ADVERTISEMENT. 

See  Kewspapers. 

AFFIDAVITS. 

See  Attachment:  Divorce,  «=>115,  129:  Eze- 
cutiMi,  «=»377;  Judgment,  «»109.  150. 

AGENCY. 

See  Principal  and  Agent 


AGREEMENT. 


See  Contracts. 


ALIENATION. 


See  Perpetuities. 


ALLOWANCE. 

See  Counties,  «=>204. 

ALTERATION. 

See  Bills  and  Notes,  «s»S7& 

ALTERATION  OF  INSTRUMENTS. 

See  Reformation  of  Instruments. 

AMBIGUITIES. 

See  Evidence.  «=»450. 

AMENDMENT. 


«B»7l»; 
~  866; 


See  Appeal.  *s>440, 1149;  Insaranee 
PwrSes.  Pleading,  ♦»2B7. 

Sutntes,  «s»270. 

AMUSEMENTS. 

See  Theaters  and  Shows. 


ANIMALS. 

See  Game;  Highways,  «=9»a08;  Batboads,  4» 

ANNULMENT. 

See  Marriage,  «=>58-60. 

ANSWER. 

See  Pleading,  «=»121,  129.  143. 

APPEAL 

See  Certiorari;  Costs,  ^230-245;  Courts, 
«=»190;  Criminal  Law,  «s»1023-1186. 

For  review  of  rulings  In  particular  actions  or 
proceedings,  see  also  the  various  specific 
topics. 

X.  NATUBE  AKD  rOBM  OF  BEBfEDT. 

«=»I4  (N.Y.Sup.)  After  anpeal  by  defendant 
to  the  Appellate  Division  from  the  part  of  the 
judgment  favorable  to  plaintiff,  and  appeal  by 
both  parties  from  the  judgment  of  the  Appel- 
late Division  to  the  Court  of  Appeals,  plaintiff 
may  appeal  from  the  part  of  tab  Judgment  ad- 
verse to  him.— McGrath  t.  Carnegie  Trust  Co., 
157  II.  Y,  S.  42. 

m.  DEOXSIONS  BUVUfWABUB, 
(D)  Flnalitr  of  DetermlMtloB. 

«=>84  (N.Y.)  Hough  the  Appellate  Division 
dismissed  an  appeal  from  a  final  order  confirm- 
ing a  report  in  condemnation  proceedings,  held, 
that  the  Court  of  Appeals  has  juriadicCion  to  re- 
view t^e  proceeding.— In  re  Courthouse  In  City 
of  New  York.  lU  N.  EL  66.  210  N.  Y.  489. 

(A)  Nature,  Seopc.  and  BIflcoi  of  Dcdvlon. 

4s»9l  (N.Y.Sup.)  Orders  denying  motion  of  de- 
fendant, against  whom  default  oad  been  ren- 
dered, to  restore  the  action  to  the  trial  calendar, 
and  to  vacate  an  order  making  the  judgment  ab- 
solute, held  appealable.— Bimbonl  McCor* 
mack,  157  N.  Y.  S.  314. 
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«3B||3(1)  (N.T.Sup.)  An  order  vacatuiB  a 
jademeiit  ia  lubject  to  review  at  the  Appelate 
Term.— Archer  v.  Archer,  157  N.  Y.  S.  891. 

V.  PBESEirrATION   AMD  KESERTA- 
TZOH  nr  LOWEB  COUB.T  Of 
GROUNDS  OF  REVIEW. 

(M  lane*  aad  4k«Mtloa«  la  I<<iw«v  Coart. 

«»I73  (N.T.Sttip.)  Wher«  defendant  did  not 
raise  the  point  m  the  trial  court  that  ita  lia- 
bility for  the  death  of  a  servant  was  governed 
bf  the  federal  Employers^  Liability  Act,  the 
action  belns  Iwought  under  state  lawa,  it 
cannot  raise  the  anestlon  on  appeal.— Sogers  t. 
New  York  Cent  ft  H.  B.  B.  Co.,  1S7  M.  Y.  S. 
88. 

(B)  OhjMtJoBB  And  MotlOBv,  wa  BnllBs* 
Thereon. 

#=al92(4)  fN.Y.Sup,)  Where  It  nowhere  ap- 
peared in  the  Mcord  that  the  right  of  plaintiff 
to  a  bill  of  particulars  to  a  defense  was  ques- 
tioned oA  the  ground  of  failure  to  make  due  de- 
mand therefor,  his  right  to  sacb  bill  could 
not  be  raised  for  the  first  time  on  appeal.— Vor- 
on  &  Cfaait  v.  Benguiat,  157  N.  Y.  S.  779. 
9=9l96  (N.Y.Sup.)  In  an  action  for  the  price 
of  a  business,  wliere  defendant  counterdaimed 
for  damages  for  misreiiresentations,  defendant's 
submission  to  the  dismissal  of  her  coanterclalm 
was  an  abandonment  of  any  ri^bt  to  damages. — 
Swift  T.  Poole,  157  N.  Y.  S.  928. 
«=3204(4)  (N.Y.Sup.)  Teehnieal  objections  to 
admission  of  documentary  proof,  which,  if  made 
below,  coald  easily  have  been  met,  cannot  be 
made  for  the  first  time  on  appeal.— National 
Nassau  Bank  of  New  York  v.  Gleary,  157  N.  Y. 
S.  696. 

«S3207  (N.Y.Sup.)  That  defendant  did  not,  on 
retnm  of  the  trial  judge,  who  bad  absented  him- 
Mlf  during  argument  of  plaintiff's  counsel,  re- 

3 nest  instructions  to  cure  improper  argument, 
oes  not  preclude  him  from  thereafter  raising 
the  point.— Clifford  v.  Mitchell  Motor  Co.  <H 
New  York.  157  N.  Y.  S.  8. 
«s»2l6  (N.Y.Sup.)  Where  defendant  failed  to 
except  to  the  charge  as  given,  and  made  bo  re- 
quest to  charge  otherwise,  he  could  not  raise  the 
question  of  the  propriety  of  the  instruction  giv- 
en for  the  first  time  on  appeal- Lunt  t.  Brown 
Bros.  Co.,  157  N.  Y.  S.  150. 

<0)  XDxeaptions* 

€=>263(1)  (N.Y.Sup.)  In  an  action  for  the  price 
of  a  buBiness,  where  plaintiff  failed  to  except  to 
an  erroneous  instruction  on  the  burden  of  proof, 
the  Appellate  Division,  despite  want  of  excep- 
tion, may  grant  a  new  triaL— Swift  t,  Poo1& 
157  N.  Y.  S.  928. 

Vm.  EFFECT  OF  TRAK8FER  OF 
CAUSE  OF  FROOEEDIEOS 
THEREFOR. 
(A)  Poweni  and   ProaeedlBBa  of  Lowes 
Conrt. 

«=>440  (N.Y.Sup.)  Order  of  reversal  resettled, 
so  as  to  show  way  the  referee's  findings  of  fact 
were  not  passed  on  or  reviewed  on  appeal,  wMcb 
power  the  Appellate  Division  has,  notwithstand- 
ing a  pending  appeal  to  the  Court  of  Appeals. — 


ronwaj  r.  Farlsh-Stalferd  Oo.,  167  N.  T.  8. 
597. 

UL  B1TPERSEDBAS  OR  STAT  OF  PRO. 

OEEDnros. 

<S=»477  (N.Y.Sup.)  An  application  for  a  stay 
of  proceedings  upon  an  appeal  must  be  made  in 
court  in  which  the  appeal  is  pending,  and  not  in 
court  from  which  the  appeal  is  taken^Bimbonl 
V.  McCormack,  157  N.  Y.  S.  299. 

X.  RECORD  AKD  FROOEEDIHOB  HOT 
IM  RECORD. 

(D)  Contents,  Haklnv.  ud  Settlemeat  ot 
Case  or  Statement  of  Pacta. 

®=9559  (N.Y.Sup.)  The  inclusion  of  oplaions  In 
the  "case"  on  appeal  to  the  Court  of  Appeals 
is  governed  by  its  rules,  and  is  to  be  eotorced 
by  a  motion  in  that  court,  and  not  in  the  Appel- 
late Diviaion.— Conway  v.  Farish-Stafford  Co. 
167  N.  Y.  B.  587. 

(J)  Conelnslveness  and  Blleett  Impenoh- 
Inff  and  ContradlcttnK* 

«=>667  (N.Y.Sup.)  The  Appellate  Term  Is 
bound  by  the  record,  and  the  statement  of  coun- 
sel in  briefs  as  to  what  did  and  did  not  occur 
at  the  trial,  if  unsupported  by  the  record,  cannot 
be  consideied.— Bach  Bros.  v.  Geoi|e  Backer 
Const.  Co..  167  N.  Y.  S.  289. 

XVI.  REVIEW. 
(A)  Seope  and  Bxtent  In  General. 

<9=3854(2)  (N.Y.Snp.)  A  judgment  for  tbe 
proper  party,  though  based  on  the  wrong 
grounds,  will  be  affirmed,  on  appeal,  on  the  cor- 
rect grounds.— Kelley  v.  Osbom,  157  N.  Y.  S. 

1100. 

<C)  Parties  EIntltled  to  Allece  SIrrov. 

^3>882(11)  (N.Y.Sup.)  In  a  railroad  employe's 
action  for  injuries  by  an  ^ectric  shock,  defend- 
ant wtiose  objectiot  caused  the  ezdnsloii  of 
plaintifl'B  evidence  that  tbe  shock  would  cause 
weakness  in  the  abdominal  wall,  resulting  in 
hernia,  could  not  ujrge  tbe  lack  of  evidence  that 
such  was  the  ease.— Murphy  v.  New  York,  N.  H. 
&  a.  B.  Oo.,  157  N.  7.  S.  902. 

(D)  Amendments,  AddltlomnI  Proofs,  wd 
Trial  of  Canee  Anew. 

«=»89l  (N.Y.Sup.)  The  Appellate  Division  can- 
not receive  documentary  evidence,  such  as  a  copy 
of  the  Building  Code  of  New  York  City,  to  re- 
verse a  ^udKment,  though  an  apellate  court 
may  receive  such  evidence  to  sustain  an  affinn* 
ance.— Goetz  t.  Duffy.  157  N.  Y.  S.  690. 

(■)  Preanmptlona. 

«=»927  (N.Y.Sup.)  Where,  at  the  close  of  the 
case,  tbe  action  was  dismissed  on  defendant** 
motion,  plaintifTs  evidence  must,  for  tbe  pur- 
pose of  reviewing  the  order,  be  deemed  as  true. 
—Becker  v.  Borck,  157  N.  Y.  S.  605. 
«=S3927(7)  (N.Y.Sup.)  Upon  appeal  from  a 
judgment  entered  upon  the  direction  of  a  ver- 
dict, all  evidence  favorable  to  the  defeated  par- 
ty and  all  inferences  which  may  be  lentimate- 
\j  drawn  therefrom  are  to  be  resolTed  in  his 
niTOT.-'Edward  Q.  Hurray  Ligbterue  &  Trans- 
portation Gob  V.  Warren,  167  N.  T.  S.  682. 
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«=»930C1)  (N.T.Snp.)  On  appeal  from  verdict 
for  defendant^  farj  is  presumed  to  have  foaod 
all  coQtroverted  queedona  for  defendant,  and 
tacts  as  proved  must  be  ctmndered  in  light  moat 
nnfavorable  to  plaintiff.— Harford  Nat.  Bank  of 
Bel  Air  v.  Gardner,  157  N.  Y.  S.  849. 

®==>930(1)  (N.Y.Sup.)  One  for  whoni_  verdict 
was  rendered  muet,  on  appeal,  be  given  the 
bene6t  of  the  most  favorable  inferences  that 
can  reasonably  be  drawn  from  the  evidence.— 
Hall  V.  Dilworth,  1S7  M.  T.  S.  1091. 

(F)  DiMsretlOB  of  Lower  Court. 

®=>982(1)  (N.T.Sup.)  The  question  on  review 
of  an  order  vacating  a  judgment  is  whether  the 
discretion  of  the  term  making  the  order  was 
abused,  in  the  absence  of  evidence  of  which  it 
must  be  affirmed.— Archer  v.  Archer,  157  N.  T. 
S.  891. 

(€})  <k«e«tloM  oC  FMt.  Terdleta,  and  Flnd- 
Ingm. 

«=»996  (N.T.)  Where  conflicting  inferences  may 
be  drawn  from  the  evidence,  althongh  there  is 
no  conflict  of  evidence,  the  Appellate  Division 
may  reverse  a  judgment  on  the  facts. — GaNun 
V.  Palmer,  111  N.  E.  223,  216  N.  Y.  603. 


>100l  (N.Y.Sup.)  In  action  for  damages  to 
plaintiff's  merchattdiee  hj  the  flooding  of  its 
premises,  where  plaintiff's  own  evidence  showed 
that  the  damage  was  in  no  way  connected  with 
defendant's  improper  construcdon  of  a  wall  in 
a  subway,  the  judgment  for  plaintiff  would  be 
reversed,  and  uie  complaint  dismissed. — Myers 
V.  Dock  Contractor  Ca,  157  N.  T.  S.  291. 

1 008  (N.Y.)  In  action  to  comi)el  canal  board 
to  construct  new  bridge  as  required  by  Barge 
Canal  Act,  fi  3,  the  finding  oi  court  below  that 
new  bridge  m  its  present  condition  was  not  safe 
or  adequate  was  not  reviewable  by  the  Court  of 
Appeals.— Town  of  Eaaton  v.  Canal  Board,  111 
N,  E.  49.  216  N.  Y.  486. 

®=>I008(1)  (N.Y.Sup.)  In  action  for  conunls- 
siona  for  sale,  decision  of  trial  judge  as  to 
terms  of  plaintiff's  contract  is  Irinding  oa  ap- 
peal.—Pantaky  V.  Tuska.  1B7  N.  Y.  S.  887. 

«=9lOIO(l)  (N.Y.Sup.)  Where  the  determina- 
tion of  the  trial  justice  was  not  contrary  to  the 
weight  of  evidence,  it  will  not  be  distarbed.— 
Horn  V.  Traina,  157  N.  Y.  S.  908. 

^=>I01I  (N.Y.Sup.)  In  an  action  tried  to  the 
court,  a  Judgment  for  plaintiff  will  not  be  i>er- 
mitteo  to  stand  in  the  &ce  of  strong  c(Hitra- 
dictory  testimony,  where  there  are  no  facts  or 
circumstances  from  which  corroboration  of 
plaintiff's  testimony  may  be  inferred. — Mann 
V.  Spangehl,  157  N.  Y.  S.  235. 

^1012(1)  (N.Y.Sup.)  Where,  on  trial  by  court 
of  suit  against  street  car  company,  jodgnnnt  for 
iriaintifl  was  against  apparent  weight  of  evi- 
dence, and  the  justice  cross-ezamined  defend- 
ant's witnesses  from  written  statements  made 
to  defendant's  investigator,  which  were  not  iden- 
tified or  introduced  in  evidence,  held,  that  plain- 
tifTs  jodgroent  must  be  reversed.— Halfon  v.  Co- 
ney Island  &  B,  R.  Co.,  157  N.  Y.  S.  785. 


(B)  Harmlen  Error. 

1 036  (N.Y.Sup.)  Error  in  allowing  action 
for  wrongful  death  to  be  maintained  where  com- 
menced before  administration,  administration  be- 
ing bad  while  action  was  pendiuK,  will  not  be 
disregarded  under  jeofail  statute  (Code  Civ. 
Proc.  §1  721-780).— Boffee  v.  C<msolidated  Tele- 
graph &  Electrical  Subway  Co.,  157  N.  Y.  S. 
318. 

«=»I039  (N.Y.Snp.)  Error  in  requiring  defend- 
ant in  a  suit  for  tne  value  of  work  and  labor  to 
elect  between  defenses  plraded  was  harmless, 
where  one  of  the  deCmses  as  pleaded  was  bad. 
—J.  J.  Littie  &  Ives  Co.  v.  Leconver  Press  Co., 
167  N.  Y.  S.  860. 

^1046  (N.Y.Snp.)  Though  the  trial  judge  wag 
absent  from  the  courtroom  during  tiie  entire 
summation  of  counsel  for  both  sides,  that  does 
not  warrant  a  new  trial,  where  it  was  admitted 
that  no  prejudice  had  been  caused  by  the  judge's 
absence.— Carroll  v.  Blum,  167  N.  Y.  S.  7. 
'@=s>l048  (N.Y.Sur.)  Error  in  admitting  a  copy 
of  a  stenographer's  transcript  of  bis  not^s  for 
the  pniTOse  of  refreshing  bis  memory  is  harm- 
less, where  he  stated  that  he  could  give  the 
substance  without  reference  to  the  paper  ad- 
mitted.—In  re  Martin's  Estate,  157  N.  Y.  S. 
474. 

®=»I050  (N.Y.)  That  an  error  in  the  admission 
of  evidence  in  a  proceeding  to  revoke  a  liquor 
tax  certiScate  may  be  disregarded  on  appeal, 
there  must  be  other  evidence  sufficient  to  sus- 
tain the  order  of  revocation. — In  re  Farley,  ill 
N.  E.  479,  217  N.  Y.  105. 

«=>I066  (N.Y.Snp.)  Where  it  was  denied  that 
a  foreman  ordered  the  sudden  starting  of  an 

electric  motor  which  workmen  were  attempting 
to  place  on  tracks,  an  instruction  that,  if  there 
was  a  sudden  starting  of  the  motor  to  assiEt  in 
getting  it  on  the  track,  etc.,  which  was  without 
support  in  the  evidence,  held  prejudicial.— Gar- 
rington  v.  Holbrook,  Cabot  &  Rollins,  157  N. 
Y..  S.  457. 

^3(066  (N.Y.Sup.)  Where  one  of  several 
charges  of  negligence  is  improperly  submitted, 
because  without  support  in  the  evidence,  the 
judgment  on  the  vudut  against  defendant  must 
be  reversed.— Hawn  v.  Malcolm,  157  N.  T.  S. 
694. 

®s>l066  (N.Y.Sup.)  In  an  action  for  the  price 
of  a  business  sold  on  installments,  where  decend- 
ant  contended  that  under  the  agreement  the  sell- 
er's re-engaging  in  biiBiness  forfeited  the  un- 
paid purchase  money,  the  burden  of  proving  the 
defmse  being  on  defendant,  it  was  prejudicial 
error  to  inadvertcctlv  charge  to  the  contrary.- 
Swift  T.  Foote.  15T  N.  T.  S.  928. 

(I)  Error  W«lved  in  Appellate  Court. 

4=9 1 075  (N.Y.Sup.)  Where  terms  were  improp- 
erly imposed  as  condition  to  the  opening  of  de- 
fendant's default,  the  appeDate  court  will,  where 
defendant  in  his  brief  expressed  his  willingness 
to  accede  to  some  of  the  terms,  allow  them  to 
stand.— Bais  v.  Nash,  167  N.  Y.  S.  884. 

«=»I078  (N.Y.)  Where  the  appellant  fails  to 
argue  alleged  errors  in  his  brief,  be  cannot  rely 
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uptm  them  tor  revenaL— People  ex  rel.  Strong 
T.  Hart,  111  N.  E.  66.  216  nTX.  618. 

(J)  DMlvloiia  of  Interuedlste  Conrt*. 

«=»IOe3  (N.Y.)  Where  a  finding  of  facts  as  to 
the  intention  of  testatrix  as  expressed  in  her  will 
is  based  only  on  the  will  and  the  surrounding 
drcumstaocea  as  found  bj  the  trial  conrt,  the 
judicial  constructioQ  of  the  will  is  a  question  of 
law,  reviewable  by  the  Court  of  Appeals,  though 
the  decree  of  the  Sarrogate's  Court  has  been 
unanimously  affirmed  by  the  Appellate  Division. 
-In  re  Thompson,  111  N.  E.  762,  217  N.  T. 
111. 

«=}109l  (N.Y.)  The  Court  of  Appeals  cannot 
entertain  an  appeal  from  an  order  of  the  Appel- 
late Division  on  an  appeal  from  a  judgment 
silent  as  to  the  grounds  thereol— ReiBy  v.  Si- 
monson.  111  N.  R  763. 

(S=3l094  (N.Y.)  The  finding  of  the  lower  court 
in  a  certiorari  proceeding  under  the  Tax  Law 
that  an  assessment  was  une(|ual.  unanimously 
affirmed  by  the  Appellate  Division,  is  conclusive 
on  the  Court  of  Appeals,  in  the  absence  of  sub- 
stantial error.— People  ex  reL  Strong  v.  Hart, 
111  N.  E.  56,  216  N.  Y.  513. 
^1094  (N.Y.)  Questions  of  fact  are  not  re- 
viewable by  the  Court  of  Appeals.— Martin  v. 
Crumb.  Ill  N.  E.  62.  216  N.  Y.  500. 
(8=»I094  (N.Y.)  The  Court  of  Appeals  has  no 
jurisdiction  to  review  the  action  of  the  Appel- 
late Division  in  reversing  npon  the  facts  a  judg- 
ment of  the  Special  Teim.— GaNun  v.  Palmer, 
111  N.  E.  223,  216  N.  Y.  603. 
<S=»I094  (N.Y.)  Findings  of  facts  are  concln- 
iiiTe  on  the  Court  of  Appeals  on  appeal  from  a 
Judgment  of  the  Appellate  Division,  unanimous- 
ly affirming  a  judgment  on  the  merits.— Mc- 
Cutcheon  v.  Terminal  Station  Commission  of 
Cito  of  Buffalo,  111  N.  B.  661,  217  N.  Y.  127. 

Where  general  findings  unanimously  affirmed 
by  Appellate  Division  are  fatal  to  plaintiff's 
cause  of  action,  plaintiff  appealing  to  the  Conrt 
of  Appeals  must  show  finding  of  specific  facts, 
which  lead  to  establishment  of  a  cause  of  ac- 
tion.—Id. 

(K)  Subsefment  Appeals. 

«=s>l099  (N.Y.Sup.)  Judgment  ordered  for  de- 
fendant notwithstanding  verdict  must  be  af- 
firmed, the  Court  of  Appeals  having  held  the 
evidence  on  a  former  trial,  substantially  the 
same,  to  show  eontribntory  nwligence  as  mat- 
ter of  law.— Zocker  t.  fniitrldge,  167  N.  T. 
S.  13. 

(S=3l099  (N.Y.Sup.)  Former  decision  in  action 
on  note  was  the  law  of  the  case  on  a  subse- 
quent appeal,  where,  notwithstanding  slight 
cbangea  in  tiie  testimony  it  was  in  legal  effect 
the  same  as  on  tha  former  trial.— Peterson  v. 
Alton,  167  N.  T.  S.  641. 

XVXI.  DETEBHIMATIOir  AHD  DISFO- 
TION  OF  O&VBE. 
(A)  DeolslOB  I«  Ovneral, 

*s»ll22  (N.Y.Sup.)  Under  Code  Civ.  Ppoc.  8 
1817,  the  Appellate  Term  holding  that  the  land- 
lord's summary  proceeding  resultiug  in  the  ten- 
ant's dispossession  terminated  the  relation  would 
amoid  a  finding  of  fact  and  make  a  condosion 


of  law  to  accord  with  an  allMatioa  of  defmd- 
ant's  answer. — ^Butler  t.  Stduaan,  167  N.  T. 

S.  22. 

«33ll49  (N.Y.Snp.)  Where  a  judgment  in  an 
action  for  the  recovery  of  property  was  de- 
fective, in  not  providing  for  its  r^um,  that 
error  may  be  corrected  by  the  appelate,  court. 
— Shranrelcb  t.  Enndsen.  167  N.  YTS.  1082. 

<D)  Rereraal. 

«s»ll63  (N.X.)  It  bdng  apparent  the  Appel- 
late Division  reversed  judgment  on  grounds  ap- 
plicable only  to  an  appeal  from  an  order  deny- 
ing new  trial,  and  Code  Civ.  Proa  S  1346.  as 
amended  by  Laws  1914,  c.  351.  not  having  been 
enacted  at  the  time  the  case  was  in  the  Appel- 
late Division,  the  order  of  that  court  must  be 
reversed  and  the  cause  remitted,  there  having 
been  no  motion  for  new  trial  below. — Smith  t. 
Smith,  111  N.  B.  77,  218  N.  T.  496. 
■B=»lie3  (N.Y.)  Where  the  Appelate  DivieloB 
holds  judgment  for  plaintiff  In  a  personal  inju- 
ries  case  erroneous  as  a  matter  ox  law,  without 
passing  upon  the  evidence,  upon  reversal  on 
the  ground  that  the  evidence  was  for  the  jury, 
the  case  wUl  be  remitted  to  the  Appellate  Din- 
aion  for  its  consideration  of  the  facts. — Qombert 
V.  Niagara  Junction  Ry.  Co.,  Ill  N.  E.  756. 
€=>II70  (N.Y.)  An  error  in  the  admission  of 
evidence,  when  there  is  sufficient  other  evidence 
to  justify  a  revocation  of  a  liquor  tax  certifi- 
cate, may  be  disregarded  on  appeal,  under  Code 
Civ.  Proc.  S  1317,-Tu  re  Farley,  111  N.  B.  481. 
®=»1 175  (N.Y.Sup.)  In  an  action  for  failure  to 
deliver  corporate  stodc  sold,  where  the  trial 
court  dismisses  the  complaint  for  lade  of  proof 
of  damage,  but  it  Is  clear  that  plaintiffs  can 
only  recover  nominal  damages,  the  ap^laCe 
court  may  accept  defendant's  stipulation  to 
waive  costs  and  disbursements  and  enter  Judg- 
ment for  nominal  damages.- Hntton  t.  IniUis, 
157  N.  Y.  S.  214. 

<@=>1I76  (N.Y.Sup.)  Where  plaintiff  moves  for 
direction  of  verdict,  as  well  as  the  dismissal  of 
defendants'  counterclaim,  the  Appellate  Divi- 
sion, upon  dismissing  the  counterclaim,  can  di- 
rect the  entry  of  judgment  for  plaintiit— Sure 
Seal  Co.  V.  Loeber,  157  N.  Y.  S.  327. 
«S3||77  (N.Y.SUP.)  In  a  landh>rd'a  action 
against  asmgnee  for  benefit  of  tenant's  creditors, 
who  remained  In  posseasion  from  the  8th  of  one 
month  until  the  23d  of  the  next  month,  the 
rent  being  $125  per  month,  judgment  for  $02.50, 
sustainable  on  no  possible  theory,^will  be  re- 
versed, and  a  new  trial  granted.— Weiaaman  t. 
Greenherg,  1B7  N.  T.  S.  204. 
e=>\  177  (N.Y.Sup.)  Where  the  Appellate  Term 
could  not  determine  from  the  record  whether 
there  was  proof  sufficient  to  justify  the  trial 
court  in  vaeatinK  its  former  judgment  for  de- 
fendant and  enterii^  judgment  for  plaintiff,  the 
Interests  of  justice  required  a  new  trial.— Bach 
Bros.  T.  George  Backer  Const.  Ca»  167  N.  T.  & 
289. 

(F)  Xandatc  ud  Proceedlnss  In  Lower 

Court. 

€=>fl99  (N.Y.Sup.)  An  order  vacating  a  judg- 
ment is  within  the  inherent  power  of  die  court, 
and  may  be  ezcrdsed  even  after  afflrmance  of 
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the  judgment,  where  In  a  later  action  facts  were 
disclosed  fatal  to  it,  showing  that  it  was  given 
under  a  misapprehension  of  true  facts  and  in 
breach  of  trust— Archer  Archer,  1S7  N.  Y. 
S.  891. 

«=»I203  (N.Y.Sap.)  Where  an  interlocTitory 
judgment  overruling  a  demurrer  to  certain  <\e- 
fenses  was  affirmedf  by  the  Appellate  DivUion 
of  the  Supreme  Oonrt,  with  leave  to  plaintiff  to 
withdraw  the  demurrer  within  20  days  from 
service  of  the  order,  Aeld  that,  no  notice  of 
entry  of  the  order  being  required,  any  defect  in 
such  notice  could  not  extend  the  time  given 
plaintiS  to  withdraw  the  demurrer, — Wild  v. 
Erie  R.  Co.,  157  X.  Y.  S.  173. 

The  notiw  of  entry  of  order  of  the  Appellate 
Diviaion  of  the  Supreme  Court  held  sufficient,  in 
view  of  Code  Civ.  Proc.  {  1345,  even  if  notice 
were  required,  where  it  stated  that  the  order 
had  been  duly  entered  In  the  office  of  the  clerk 
of  the  Appellate  Division.— Id. 

Where  plaintiff  for  several  months  retained, 
without  objection,  notice  served  on  him  of  entry 
of  an  order  of  the  Appellate  Division,  giving  him 
leave  to  withdraw  a  demurrer  within  20  dajre, 
held,  that  he  waived  any  defect  in  the  service 
of  the  notice.— Id. 

XVm.  XIABIIJTIBa  OM  BOHDB  AHD 
UMDEBTAXIirOS. 

^1232  (N.Y.Sup.)  Surety  on  undertaking  on 
appeal  from  judgment  of  Municipal  Court,  deny- 
ing enforcement  of  mechanic's  lien,  but  render* 
ing  personal  judgment,  held  liable  on  affirmance, 
where  the  undeTtaking  waa  conditioned  on  af- 
firmance or  dismissal  of  appeal,  and  not  on 
saatalning  the  lien.— North  Side  Hoisting  Co.  v. 
Southern  Surety  Co.,  157  N.  Y.  S.  903. 
®=9l243  (N.Y.Sup.)  Plaintiff  held  not  entitled 
to  recover  on  undertaking  on  appeal  from 
Hnnicipal  Court,  in  the  absence  of  a  showing 
of  compliance  with  Code  Civ.  Proc.  8  130D, 
proTiding  time  for  bringing  such  actions,  in 
(ipite  of  provisions  of  Municipal  Court  Act,  gS 
a),  126,  314.— North  Side  Hoisting  Co.  v. 
Southern  Surety  Co.,  157  N.  Y.  S.  903. 

APPEARANCE. 

See  DisGOveryr  ^77. 

APPOINTMENT. 

See  Corporations,  «=>559 ;  Newspapers,  ^»1 ; 
Powers,  «s»19 ;  Trusts,  «=»ira. 

APPORTIONMENT. 

See  Judidal  Sales,  «=>50(1);  Mnnicipal  Cor- 
porations, «»472 ;  Trusts,  «=>274. 

APPRAISEMENT. 

See  Taxation,  «5>895. 

ARCHITECTS. 

See  Cwitracts,  4s9l96. 

ARGUMENT  OF  COUNSEL 

See  Criminal  Law,  4»T21,  723. 


ARREST. 

See  Ball;  False  Impriscmment 

ASSAULT  AND  BATTERY. 

See  AsBociatioas,  <^20;  Principal  and  Agmt, 
^159. 

I.  Cim.  UABILITT. 

(A)  Acta  Constltutlns  AsM«lt  «v  Battery 

mid  LlnbUltr  mierctor. 

iS=»l8  (N.Y.Sup.)  Plaintiff,  assaulted  by  mem- 
bers of  an  unincorporated  association,  might 
maintain  an  action  individuaUy  against  the 
members  who  assaulted  him,  aa  they  are  joint 
tort-feasors,  and  each  and  all  liable  for  the 
injury  done. — Mezurajtis  t.  Maknawyce,  157 
N.  Y.  S,  151. 

ASSESSMENT. 

See  Municipal  Corporations,  «s>425-497;  Tax- 
ation, ift.  ,ia40  m. 

ASSIGNMENTS. 

See  Corporations,  «»117-121 ;  Mortgages, 
<S=»257-200;  United  States;  Vendor  and 
Parchaser,  4=»214. 

nr.  AonoNB. 

«»I3I  (N.Y.Sup.)  In  an  action  on  an  assign- 
ment given  to  secnre  payment  of  two  notes, 
which  were  to  be  surrendered,  the  complaint, 
which  failed  to  allege  tender  of  or  readiness  to 
tender  the  notes  at  the  time  payment  waa  de- 
manded, is  insufficient— Carroll  v.  Blum,  167 
N.  Y.  S.  9. 

€=»132  (N.Y.Sup.)  It  is  necessaiT,  in  an  action 
on  an  assignment  of  part  of  a  fund  to  secure 
notes,  to  plead  and  prove  that  the  notes  had  not 
been  paid.— Carroll  v.  Blum,  167  N.  Y.  S.  9. 

137  (N.Y.Sup.)  In  an  action  for  the  balance 
due  on  a  contract  to  deliver  certain  gas  fixtures, 
etc.,  evidence  held  to  show  that  plaintiff  was 
the  assignee  of  a  contract  made  by  defendant 
with  another  company,  and  as  such  bound  by  the 
contract. — Kmpire  Lighting  Fixture  Co.  t. 
Browning,  157  N.  Y.  S.  284. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy,  «=»178(3). 

II.  OONSTRUOTION  AND  OPERATION 
Iir  GEKEBAI.. 

®=9|76  (N.Y,Sup.)  Customer  of  brokerage  firm, 
who,  after  its  assignment  for  creditors,  identified 
certificates  of  stock  held  by  the  firm  as  security 
for  any  balance  of  account  owing  it,  keld  en- 
titied  to  its  return  on  payment  of  t>alance  of 
account.— In  re  Dickinson,  157  N.  Y.  S.  248. 

BIGHTS  AN1>  REMEDIES  OF 
OBEDITOR8. 

(B)  Pre««Btatloa»  Proof,  and  Pamemt  €»f 

(8=>307  (N.T.Sup.)  Under  Debtor  and  Creditor 
Law,  }  13,  as  amended  by  Laws  1914,  c  860. 
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a  cnstoiner  of  an  assignor  for  the  benefit  of 
creditors  was  entitled  to  set  off  bis  claim  for 
damages  for  the  assignor's  breach  of  contract 
againBt  the  guieral  balance  due  from  him  to 
t&e  asdgnor^In  re  Dickinson,        N.  i.  S. 

^  ASSOCIATIONS. 

See  Assault  and  Batter?,  «39l8;  Nevrspapers, 

4=97;  Parties,  «=99S. 
«=320  (N.T.Sup.)  Under   Code  Civ.   Proc.  | 
1919,  action  cannot  be  brought  against  botb 
the  president  and  treasurer  of  an  unincorpo- 
rated araodatitHi.— Mazurajtis  t.  Maknawyce, 

^UndM^oS'e^civ.  Proc.  SS  1919,  1921-1923, 
held,  that  action  for  assault  by  members  of 
unincorporated  association,  brought  against  its 
president  and  treasurer,  could  not  be  main- 
tained in  that  form,  because  not  alleging  that 
the  assault  was  committed  by  all  its  members 
through  the  association.— Id. 
«s>20  (N.Y.Sup.)  Under  Code  dV.  Proc.  I 
1919,  if  judgment  against  an  association  is 
sought,  its  president  or  treasurer  should  be  su- 
ed, and  if  against  its  branch  then  ita  preaident 
-fetewart  y.  Thorbum,  157  N.  T.  S.  242. 

ASSUMPSIT,  ACTION  OF. 

See  Money  Paid ;  Worli  and  Labor. 

ASSUMPTION  OF  RISK. 

See  Master  and  Servant,  «s»204-226. 

ATTACHMENT. 

See  Courts,  ^188(6),  189;  Execution;  Ex- 
emptiona ;  GaruishmenL 

in.  pBOOEEDIIfOS  TO  PROCURE. 
(B)  AmdATltB. 

«=>II3  (N.T.Snp.)  PlaintiFs  affidavits  for  at- 
tachment held  insufficient  to  support  the  ground 
of  attachment  that  defendant  was  concealing 
himself  to  avoid  service  of  summons  with  intent 
to  defraud  his  creditora— Breakstone  B-ros. 
Bronx  Branch  v.  Hyman,  157  N.  Y.  S.  898. 

ATTORNEY  AND  CLIENT. 

See  Corporations.  ®5»377% ;  Crimin*^  Law, 
<3=>721,  723;  Judgment. J^109,.  167;  Mu- 
nicipal Corporations,  ®»126,  21^220:  Stip- 
ulations, ®=>19;  Witnesses,  «»202,  20B. 

I.  THE  OFFICE  OF  ATTORNET. 
(C)  Snsvenvlon    and  Dlabarment. 

As>45  (N.T.Sup.)  Under  Judiciary  Law,  §  88, 
as  amended  by  Laws  1913,  c.  720,  attorney  may 
be  disbarred  on  proof  of  crime  for  which  he  has 
not  been  indicted,  and  not  growing  out  of  pro- 
fossioiial  relations  with  client.— In  re  Kammer- 
lohr,  li)7  N.  Y.  S.  933. 

€=>53(2)  (N.Y.Sup.)  In  proceedings  for  disbar- 
ment, cYidcnce  held  to  sustnin  charge  that  at- 
torney converted  diamond  ring  to  his  own  use. 
—In  re  Kammerlohr,  157  X.  Y.  S.  »33. 

Evidence  held  to  sustain  charge  that  attorney 
passed  and  received  money  upon  check  on  bank 
in  which  he  had  no  account— Id. 


®=357  (N.Y.)  On  appeal  from  order  dlsdplining 
an  attorney,  the  Court  of  Appeals  has  no  juris* 
diction  over  qnestions  relating  to  the  compara- 
tive weight  of  evidence  or  the  fairness  of  the 
sentence.— In  re  Hnwes,  111  N.  E.  211. 
ig=>58  (N.Y.Sup.)  An  attorney,  who  convert- 
ed moneys  collected  for  a  client  as  well  as  moDr 
eys  delivered  to  bim  to  effect  a  settlement,  held 
guilty  of  misconduct  warranting  suspenmon, 
with  leave  to  apply  for  reinstatement. — In  re 
Goldfarb.  157  N.  Y.  S.  1076. 

n.  RETAIHEB   AXp  AUTHOBITT. 

&=>7AVi  [New,  vol.  5  Key-No.  Series] 

(N.Y.Sur.)  Where  there  was  no  proceed- 
ing in  the- Surrogate's  Court  as  to  an  estate,  and 
it  did  not  appear  that  an  attorney  was  the  at- 
torney for  the  administrator  in  any  proceeding 
therein  pending,  such  attorney  cannot,  on  peti- 
tion by  claimant,  be  required  to  reveal  the  ad- 
ministrator's addresB.- In  re  Schroeder'a  Es- 
tate, 167  N.  Y.  S.  142. 

A  notation  on  moving  papers  filed  by  petition- 
er, wiio  sought  to  compel  an  attorney  to  dis- 
close the  address  of  an  administrator,  held  not 
to  show  that  the  attorney  was  in  fact  the  at- 
torney for  the  administrate.- Id. 
«s»80  (N.Y.Sup.)  Where  an  attorney  by  false 
representations  obtained  poescssion  of  his  cli- 
ent's mortgage  and  bond,  his  posaession  did  not 
clothe  him  with  any  apparent  authority  to  sell 
thb  obligations.— Elmhorst  t.  Uazlroff,  167  N. 
Y.  S.  578. 

€=»8I  (N.Y.Sup.)  An  attorney,  in  entering  in- 
to negotiations  for  his  client  for  the  purchase  of 
steel  which  the  client  deidred  to  acquire  from 
the  receivers  of  a  corporation,  held  a  mere  vol- 
unteer in  effecting  a  purchase  of  the  steel  from 
the  buyer  at  the  receiver's  sale;  the  attorney 
being  authorized  only  to  buy  from  the  receiver. 
-McNeill  V.  FraduB,  157  N,  Y.  S-  6». 
^=»86  (N.Y.Sup.)  In  mortgagee's  action  to  fore- 
close, her  attorney  had  no  implied  power  to 
make  a  stipulation  in  effect  a  contract  enforce- 
able against  the  mortgagee.— Eotberg  v.  Hebron, 
157  N.  Y.  S.  788. 

<^t03  (N.Y.Sup.)  Evidence  held  to  show  that 
mortgagee  either  authorized  or  ratified  her  attor- 
ney's act  in  tnaking  a  stipulation,  or  contract  to 
pay  conditional  seller  of  fixtures  placed  upon 
the  mortgaged  preudses.— Botbers  v,  Hebron, 
157  N.  Y.  S.  788. 

m.  DUTIES  Ain>  xiABncrriEB  OF  AT- 

TORKBT  TO  OUENT. 

<S=»|I7  (N.Y.)  Although  a  corporation's  writ- 
ten agreement  with  the  defendant,  retaining  him 
to  conduct  litigation  undertaken  by  the  corpora- 
tion for  third  persons,  in  violation  of  Pen.  Code, 
§  280,  which  provides  that  no  corporation  sfaall 
practice  law,  was  illegal,  the  plaintiff  was  en- 
titled to  an  accounting  and  recovery  of  money 
collected  in  its  behalf  by  the  defendant. — United 
States  Title  Guaranty  Co.  v.  Brown,  111  N.  E. 
SI'S. 

®=>I26(1)  (N.Y.Sup.)  'V\Tiere  an  attorney  re- 
ceived money  from  his  client  for  a  specified  pur- 
pose and  converted  it,  he  might  be  ordered  in 
summary  proceedings  to  return  the  money, 
though  the  client  had  taken  a  worthleao  note 
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and  a  bad  check  from  Um.— Fapk     Bini,  167 

N.  Y.  S.  1079. 

nr.  ooMyBKSATiow  akp  ubn  of 

ATTOBMIIT. 
CA)  Feea  am*  Other  ReatMeratton. 

«=>I47  (N.T.Sur.)  Under  Code  Civ.  Proc.  S  ««. 
an  attorney's  fee  of  40  per  cent,  of  the  damages 
recovered  tor  services  rendered  pursaant  to  a 
contract  between  an  Italian  consular  agent  and 
bis  attorney,  applicable  to  all  cases  in  the 
agent's  jurisdiction  in  wbldi  he  sbould  receive 
letters  of  administration  on  the  estates  of  de- 
ceased Italians,  was  not  excessive,  in  the  ab- 
sence of  fraud  or  undue  advantage. — In  re 
r»*Adamo'a  Estate,  157  N.  T.  S.  374. 

(B)  Uen. 

«=»I81  (N.Y.Sup.)  Judiciary  Law,  {  476,  for- 
merly Code  Civ.  Proc  |  66,  attorney  neld  not  to 
give  a  cfaarirlng  lien  for  general  balance  of  ac- 
count for  aervicea  rendered  outilde  of  any  spe- 
cial proceeding  or  action. — In  re  Craiv,  167  N. 
y.  S.  310. 

^=s»l84  (N.Y.Sup.)  Attorney's  lien  on  fund  un- 
der retainer  held  superior  to  judgment  subee' 
qucntly  recovered  on  contract  to  pay  jadgmerat 
creditor  out  of  such  fund.— Bacon  Scbleunger, 
157  N.  Y.  S.  649. 

«=S3|92  (N.Y.Sup.)  Under  Judiciary  Lan^,  Sfi 
474,  475,  in  part,  held,  that  attorney  procur- 
ing judgment  in  Municipal  Court  has  a  lien 
enforceable  in  the  Supreme  Court.— DuringshofE 
T.  O.  B.  Coates  &  Co.,  157  N.  T.  S.  230. 

Under  Judiciary  Law,  $  475,  held,  that  Mu- 
nicipal Court  had  no  jurisdiction,  on  motion  of 
attorney  for  plaintiff,  to  cancel  satisfaction  oC 
plaintiff's  judgment,  determine  the  extent  of 
attorney's  lien,  and  issue  execution  therefor 
against  the  defendant.--Id. 

ATTORNMENT. 

See  Landlord  and  Tenant,  «=s»16,  68. 

AUTHORITY. 

See  Corporationa,  «S3806,  432;  Principal  and 
Agent,  «e»10O-124r 

AUTOMOBILES. 

See  Fines,  «=320;  livery  StaUe  and  Garage 
Keepers,  «=»S(3) ;  Mnnleipal  Gorporatioiu, 

«=»706,  706. 

AVOIDANCE. 

See  Infants,  ^58. 

BAIL 

n.  iir  oRisinrAx.  fboseotttions. 

4=»75  (N.Y.)  A  surety  on  an  undertaking  for 
an  appearance  to  answer  to  an  indictment  at 
a  given  term  of  coart  ta  responsible  for  his  ap- 
pearance, not  only  on  the  first  day  of  the  term, 
but  upon  any  subsequent  day  thereof  without 
notice ;  and  the  rule  is  the  same  when  the  sure- 
^  undertakes  to  produce  his  principal  at  which- 
ever term  of  court  becomes  proper. — People  v. 
Pariai.  Ill  N.  E.  253,  217  N.  T.  24. 


4=»77  (N.Y.)  Where  the  Supreme  Court,  under 
Code  Or.  Proc  S  603,  on  default  of  surety  on 
undertaking  duly  entered  a  forfeiture,  the  order 
while  in  fbrce,  was  conclusive,  and  the  surety 
could  not  go  back  of  it  and  claim  that  he  should 
have  bad  notice  before  default  was  entered, 
though  under  sections  694,  687,  the  court  misht 
relieve  from  such  order.— People  v.  Pariai,  111 
N.  E.  253,  217  N.  Y.  24. 

Where  order  of  default  of  surety  on  appear- 
ance undertaking,  declariae  the  undertaking  for- 
feited, was  entered  in  the  Supreme  Court,  under 
Code  Cr.  Proc.  g  593,  its  juriediction  to  declare 
the  forfeiture  and  enter  the  order  must  be  pre- 
sumed in  an  action  on  the  undertaking.— Id. 
€=>9(  (N.Y.)  Under  Code  Cr.  Proc.  $  595,  Code 
Civ.  Proc.  Sf  1915,  1966,  held,  that  no  interest 
was  allowable  on  the  penalty  on  a  recognizance 
or  undertaking  from  the  date  of  its  forfeiture. — 
People  T.  Par&i,  111  N.  E.  253,  217  N.  Y.  24. 

BAILMENT. 

See  Carriers,  «»94-16$ ;  Embezzlement;  Inn- 
keepers; Livery  Stable  and  Garage  Keepers, 
<S=>8(3);  Pledges;  Warebous^en. 

(N.Y.Sup.)  A  bailment  must  be  predicat- 
ed upon  some  contractual  relation,  express  or 
Implied,  upon  the  delivery  of  the  jmods  between 
the  bailor  and  the  bailee.— Wechsler  v,  Picard 
Importing  Co.,  157  N.  Y.  S.  803. 
4=>I2  (N.Y.Sup.)  Defendant  In  action  for  value 
of  merchandise  alleged  to  have  been  delivered  to 
him  on  hie  agreement  to  inclose  it  with  other 
merchandise  whidi  he  was  to  forward,  who  was 
deceived  into  delivering  it  to  a  swindler,  held 
not  guilty  of  such  gross  n^ligence  as  to  make 
him  liable. — Wechsler  v.  Picard  Importing  Co., 
157  N.  Y.  S.  803. 

«=»I4(4)  (N.Y.Sup.)  Shopkeeper  held  not  liable 
to  customer  for  theft  of  pocketbook,  left  on 
chair  at  invitation  to  try  on  a  dress  and  to 
leave  her  "things"  there,  as  the  invitation  did 
not  extend  to  the  purse,  which  the  plaintiff 
mi^t  have  retained.— Feder  v.  Franklin  Simon 
&  Co.,  167  N.  T.  8.  8»6. 

«s»3l(3)  (N.Y.Sup.)  Evidence  in  action  for  val- 
ue of  merchandise  delivered  to  defendant  for  in- 
closure  with  other  merchandise  which  defendant 
was  to  ship  to  a  certain  consignee  fteM  not  ta 
show  that  defendant  offered  vc^untarily  to  ac- 
cept and  forward  it. — Wechsler  t.  Picard  Im- 
porting Oa,  167  N.  T.  S.  808. 

BANKRUPTCY. 

See  Abatement  and  Revival,  4s3»4S;  AssigB- 
ments  for  Benefit  of  Creditors, 

m.  ASSIONBfENT,  ADMIinSTBATIOM; 
AND  DISTRXB17TION  OF  BAITK- 
RUPT*S  ESTATE. 

(B)  AaalKOment,   and    Title,    Rlslitv,  and 
Remedies  o(  Truvtctt  in  General. 

«S3(45(1)  (N.Y.Sup.)  All  rights  of  action  of 
banknipt  on  contract  vest  in  trustee  under  the 
federal  Bankruptcy  Act.~Tucker  v.  Western 
Union  Telegraph  Co.,  167  N.  Y.  S.  873. 
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(N.T.Sajp.)  Where  trustee  in  banknipt- 
Dtnted  when  litigration  is  pendinst  does 


cy,  appoi     _       -  „ 

not  intervene,  if  cause  survives,  administrator 
may  continue  action.— Tucker  v.  Western  Vve 
Ion  Telegraph  Co.,  157  N.  Y.  S.  878. 

(C)  Preterencea  and  TrAnafer*  by  Ba»fc- 
mpt,  and  At4aclim«iita  and 
Other  Llena. 

9=9178(3)  (N.Y.Sup.)  General  assignment  un- 
der state  laws  for  the  benefit  of  creditors  is  val- 
id when  made,  though  it  is  an  act  of  bankmpt- 
cy,  undpr  Bankr.  Act,  |  3,  and  may  be  avoided 
by  iDStitution  of  bankruptcy  proceedings  within 
four  monUis  thereafter.-^tlbert  v.  Mechanics  & 
Metals  Nat.  Bank  of  CUty  of  New  Tork,  157 
N.  Y.  3.  MS. 

«»I84(2)  (N.Y.Sup.)  Deed  to  wife  before,  but 
not  recorded  until  within,  four  months  period, 
held  not  preference,  under  provision  of  Bankr. 
Act,  t  that  four  months  period  shall  not 
expire  until  four  months  after  date  of  record- 
ing transfer,  where  recording  is  required  hs  law. 
— Getman  t.  Lipper^  167  N.  Y.  S.  867. 

(B)  Actions  by-  or  Against  Traatee. 

«=»302  (N.Y.Sup.)  In  view  of  the  gravity  of 
concealment  of  assets,  the  state  courts,  in  an 
action  by  a  former  bankrupt,  should  on  dis- 
covery allow  defendant  to  amend  its  answer, 
to  show  that  the  cause  of  action  bod  passed  to 
the  bankrupt's  truRtbe.— Nevina  T.  Brooktyi 
Citizen,  157  N.  Y.  S.  155. 

BANKS  AND  BANKING, 

See  Husband  and  ^Tife,  «=>49^;  Pleading, 
^214. 

m.  FUNCTIONS   AND  DEAUNaS. 
(C)  Deposits. 


of  law,  certification  of  check  by  a  bank  in  the 
uiaal  l»rm  affirms  only  signature  of  drawer  and 
that  he  has  funds  to  meet  check,  which  will  not 
be  permitted  to  be  withdrawn  to  holder's  preju- 
dice, but  does  not  warrant  genuineness  oif  body 
of  check.-— National  Beaerre  Bank  of  the  City 
of  New  York  t.  Com  Ezehange  Bank,  167  N. 
Y.  S.  316. 

«s»l47(2)  (N.Y.Sup.)  Under  Negotiable  Instm- 
ments  Law,  fi  01,  prescribing  the  conditions  of 
tieing  a  bolder  in  due  course,  bankers,  who  paid 
a  forged  check,  purporting  to  be  their  custom- 
er's, upon  DEeaeatment  by  a  header  in  due  course, 
held  unable  to  recover  the  payment  ot  auch 
holder. — Bergstrom  r.  Bitz-Carlton  Restaurant 
&  Hotel  Co.,  157  N.  Y.  S.  959. 
^3)48  (N.Y.Sup.)  That  depositor,  who  was  in- 
formed blank  checks  were  missing  from  the 
bo<A.  of  numbered  and  named  checks  furnished 
btm  by  defendant  bank,  did  not  notify  bank 
that  cnecks  were  missing,  held  ineuflicient  to 
raise  issue  of  depositor's  negligence,  in  an  action 
by  him  to  recover  amount  paid  out  by  bank  on 
forged  check.— LeS  v.  Security  Bank  of  New 
York,  157  N.  Y.  S.  02. 

Primarily  bank  may  charge  depontor  only 
with  payments  anthoriied  by  him,  but  Is  not 


liable  for  paying  forged  checks,  where  depoaitor 

is  guilty  of  negligence  contributing  to  such 
payment,  where  it  is  itself  free  from  n^llgence ; 
depositor's  responsibility  not  extending  lieyond 
damage  caused  by  such  default. — Id. 
<8=>l  48  (N.Y.Sup.)  A  depositor  may  recover 
from  a  bank  the  amount  of  a  check,  payable  to  a 
third  person  and  forged  and  cashed  by  the  de- 
positor's employ^,  though  the  depositor  failed 
to  examine  his  passbook  and  report  errors  dis- 
covered; it  not  being  the  duty  of  a  depositor  to 
look  for  forged  indorsements.— Metallurgical  Se- 
curities Co.  V.  Mechanics  &  Metals  Nat.  Bank  of 
City  of  New  York,  157  N.  Y.  8.  321. 

Failure  of  plaintiff  depositor  to  notify  defend- 
ant bank  of  error  in  account  caused  by  default- 
ing employ^,  who  forged  payee's  name  to  check 
drawn  by  plaintiff  and  cashed  it  at  defendant 
bank,  held  not  to  bar  plamtlff'a  recovery,  unless 
the  bank  is  injured. — Id. 

«=3l48  (N.Y.Sup.)  Ordinary  banks  of  deposit 
act  at  their  peril  in  cashing  checks  and  are  ab- 
solutely liable  for  paying  forged  checks.— Noftfa 
V.  Bank  for  Savings  in  the  City  of  New  York, 
157  N.  Y.  S.  324. 

^s>l48  (N.Y.Sup.)  In  the  absence  of  a  proper 
indorsement  of  a  check,  the  payee,  on  a  wrong- 
tloer's  appropriation  of  the  check,  may  recover 
from  the  ba^k  as  for  a  conversion  of  the  check, 
or  of  its  proceediL  by  payment  to  one  other 
Hiar^the  payee.— Slegel  v.  Kovfnsfcy,  157  N.  V. 

<g=>l49  (N.Y.Sup.)  Where  plaintiff  bank  certi- 
fied a  check,  raised  by  payee,  which  payee  de- 
posited in  defendant  bank,  receiving  credit  and 
checking  entire  amount,  and  afterwarda  i>lain- 
tiff  paid  amount  of  check  to  defendant,  plaintiff 
held  entitled  to  recover  amount  of  check  aa  mon- 
ey paid  by  mistake.— National  Beserve  Bank  of 
the  City  of  New  York  t.  Com  Exchange  Bank, 
157  N.  Y.  S.  316. 

That  plaintiff  bank  of  deposit,  in  certifying 
raised  cneck,  which  defendant  bank  paid,  was 
guilty  of  negligence  in  not  ascertaining  forgery, 
whereby  defendant  was  mlslod  into  accepting 
check  at  face  value,  held  not  defense  to  action 
by  plaintiff  bonk  to  recover  money  as  paid  by 
mistake;  defendant  having  equal  opportunity 
for  discovery,  and  certification  not  being  war- 
ranty of  genuineness  of  body  of  check.— Id. 

^»I54  (N.Y.Sup.)  In  an  action  by  a  depoaitor 
against  a  bank  for  money  paid  on  forged  check, 
burden  is  on  the  bank  to  show  aothoriBed  pay- 
ment or  depositor's  contributing  negligence. — 
LefC  T.  Security  Bank  of  New  York,  157  N. 
Y.  S.  92. 

In  an  action  by  depositor  for  money  paid  hj 
the  bank  on  forged  check,  only  burden  on  de- 
positor Is  to  prove  deposit  and  balance  remain- 
ing after  deducting  admittedly  authorized  pay- 
ments.—Id. 

4=3 154  (N.Y.Sup.)^  In  action  by  depositor  to  re- 
cover amounts  paid  by  defendant  bank  to  thittl 
person  forging  payee's  name  to  checks,  defend- 
ant's evidence  held  insufiBdent  to  raise  issue 
whether  cbecka  were  payable  to  bearer,  view 
of  plaintifTa  check  book  showing  checks  were 
drawn  to  a  named  payee.— Metallurgical  Securt- 
ties  Co.  T.  Mechanics  &  Metals  Nat  Bank  of 
City  of  New  York,  157  N.  T.  8.  821. 
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IV.  KATZONAI^  BAinCa. 

«=»28f  {N.T.Sap.)  Where  shareholdera  of  a 
national  bank  appointed  a  committee  to  liquidate 
its  affairs  pursuant  to  Bev.  St  {  5220  (U.  S. 
Comp.  St  1913,  §  9806),  the  control  of  the  bank 
by  the  direotora,  and  their  power  to  determine 
■what  actions  should  be  brought  by  it,  was  not 
thereby  terminated. — Planten  t.  National  Nas- 
sau Bank  of  New  York,  157  N.  T.  S.  81. 

V.  SAVINGS  BAHKS. 

<£=>30l  (N.T.Sup.)  Though  a  rule  of  a  savings 
bank  declared  that  payments  to  one  producing 
a  deposit  book  should  be  deemed  payments  to 
the  depositor,  the  bank  is  bound  to  exercise  or- 
dinary care  in  making  such  payments. — McKen- 
na  V.  Bowery  Savings  Bank,  157  N.  Y.  S.  16. 

Where  there  was  no  discrepancy  between  thp. 
signature  on  a  written  order  and  that  of  a  de- 
positor with  a  savings  bank,  and  inquiry  would 
have  revealed  that  the  woman  presenting  the 
order  was  the  depositor's  wife,  held,  there  were 
no  suspicious  circumstances  requiring  the  bank 
to  make  inquiries. — Id. 

«=>30l  (X.y.SuD.)  Savings  bank  is  liable  for 
cashing  foreed  draft  only  where  negligent  in 
failing  to  discover  forgejry,  where  discrepancy 
between  dgnaturea  on  draft  and  deposit  book  is 
so  marked  and  plain  that  ordinarily  competent 
clerk  with  reasonable  care  should  detect  forgery. 
— Noah  V.  Bank  for  Savings  in  the  City  of  New 
York,  157  N.  T.  S.  324. 

That  signature  on  draft  does  not  precisely 
resemble  tbat  of  depositor  written  in  signature 
book  does  not  impute  culpable  Diligence  to  the 
savim^  bank  for  foiling  to  detect  forgery.— Id. 

Rule  of  savings  bank%  liability  for  negligence 
in  failing  to  discover  forged  draft  is  that,  if  the 
discrepancy  between  signature  on  draft  and  that 
of  depositor  on  passbook  or  in  signature  book 
was  not  marked  or  apparent,  or  would  require 
a  critical  examination  to  detect,  failure  to  dis- 
t*over  it  is  not  negligent. — Id. 
«=»30l  (N.Y.Snp.)  By-law  of  savings  bank  that 
it  shall  be  open  for  business  from  10  a.  m.  to 
^  p.  m.  does  not  render  fUegal  payment  of  draft 
without  the  fixed  hours.— Butler  v.  Broadway 
Savings  Institution  of  City  of  New  York,  157 
N.  Y.  S.  532. 

€=9306  (N.Y.Sup.)  In  action  by  depositor 
against  savings  bank  for  psying  forged  draft, 
instruction  on  bank's  liability  for  failure  to 
detect  forgery  held  erroneous.— Noah  v.  Bank 
for  Savings  in  the  City  of  New  York,  157  N. 
y.  S.  324. 

BAR. 

See  Judgment,  ^585-702. 

BARTER. 

See  Exdiange  of  Property. 

BASTARDS. 

n.  dTBTODT.  SUPPORT,  AKD  PBO- 
TEOTION. 

®=»  f  6  (N.Y.)  The  common  law  did  not  make  the 
father  of  a  bastard  liable  for  the  support  of  the 


child  or  its  mother,  and  the  father's  liability 
exists  solely  by  virtue  of  the  statutes.— People 
ex  rel.  Lawton  v.  SneU,  HI  N.  B.  60,  216  N. 
Y.  627. 

m.  PBOOEEsnros  uiromt  bas> 

TARDY  X^WS. 

«=»lft  (N.Y.)  Bastardy  proceedings  held  con- 
trolled exclusively  by  statute,  which  in  substance 
must  be  strictly  and  fully  compiled  with.— Peo- 
ple ex  rel.  Lawton  v.  Snell,  111  N.  E.  60,  216 

N.  Y.  527. 

.^35  (N.Y.)  Under  Code  Cr.  Proc.  §§  84.3- 
846,  848,  850.  851,  854.  855,  magistrate  issuing 
warrant  in  bastardy  proceeding  held  without 
power  to  commit  dezendant  arreted  in  another 
county,  who  had  not  been  taken  before  magis- 
trate indorsing  warrant. — People  ez  rel.  Law*' 
ton  v.  SneU,  111  N.  E.  50.  216  N.  Y.  627. 
«^77  (N.Y.)  An  order  of  filiation  in  a  bastar- 
dy proceeding  la  void  unless  alt  the  material  re- 
quirements of  the  statute  are  substantially  com- 
plied with. — People  ex  rel.  Lawton  t.  SneU, 
111  N.  E,  50,  216  N.  Y.  527. 
<S=>92  (N.Y.)  Under  Code  Or.  Proc.  S9  851,  852, 
S6I,  defendant  in  bastardy  proceeding  not  taken 
before  magistrate  of  county  in  which  he  was  ar- 
rested held  prejudiced  in  a  substantial  right 
within  section  684.— People  ex  rel.  Lawton  t. 
SneU,  111  N.  E.  60,  216  N.  Y.  627. 

BATTERY. 

See  Assault  and  Battery. 

BAWDY  HOUSE. 

See  Disorderly  House, 

BILL  OF  PARTICULARS. 

See  Appeal.  «»192;  Gonrts,  «»189;  Plead 
ing,  ^816.  320. 

BILL  OF  SALE. 

See  Chattel  Mortgages,  ^34. 

BILLS  AND  NOTES. 

See  Gorporaticms,  4Bg»414;  Svidence,  t=Bl02; 
Payment,  «s»21. 

I.  BEQmSITES  AHD  VAUDITT. 

(A)  Fonn  and  Contcnta  of  Bflln   at  Etx-' 
ohajise.  Drafts*  Cheeks^  and  OrdCM. 

<&=>23  (N.Y.Sup.)  The  purchaser  of  a  cable 
transfer  of  money  cannot  recover  the  difference 
in  exchange  between  the  date  of  purchase  and 
time  of  delivery,  where  the  delay  was  not  the 
fault  of  the  seller.— Strohmeyer  &  Arpe  Co.  v. 
Guaranty  Trust  Co.  of  New  York,  157  N.  Y.  S. 
955. 

(O)  BxecDllon  and  Dellv-err. 

€=960  (N.Y.Sup.)  Where  parties  to  drafts  con- 
templated renewals  mnkiug  them  finally  payable 
January  10,  1913,  filling  in  blank  for  date  of 
maturity  as  January  12,  1918,  held  a  substan- 
tial compliance  with  Negotiable  Instruments 
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Law,  I  38.— Banqne-FranctHAmericalne  T.  Berg- 
Btrom,  157  N.  T.  S.  639. 

9=365  (N.Y.)  Whenever  there  has  been  such  a 
delivery  of  an  instrument  such  as  a  note,  as  evi- 
dence the  obligor's  inteDtion  to  give  it,  la  the 
possession  or  control  of  the  obligee,  effect  and 
operation  according  to  its  terms,  the  instrnment 
becomes  a  present  and  complete  contract. — Gran- 
uia  V.  Stevens,  HI  N.  E.  263,  216  N.  Y.  583. 

Accommodation  makers  of  a  note  for  a  loan  to 
their  brother,  who  delivered  the  instrument  to 
the  brother's  attorney  for  delivery  to  the  lender, 
taking  their  brother's  note  to  them,  with  knowl- 
edge that  the  loan  was  made  in  reliance  upon 
their  note,  its  delivery,  and  their  liability,  made 
delivery  of  the  note  as  a  present  and  complete 
contract,  not  subject  to  condition,  though  the 
brother  stated  at  the  time  they  were  not  liable 
and  be  was  the  borrower.— Id. 

(D)  Convlde ration. 

^»96  (N.T.)  Under  Negotiable  loatrnmentB 
Law,  i  56,  the  makers  of  a  note,  to  the  lender 
of  money  to  their  brother,  who  executed  it  for 
their  brotbei^B  accommodation,  so  that  he  might 
secure  the  loan,  were  liable  thereon  to  the  lend- 
er.—Grannis  T.  Stevens,  111  M.  E.  263.  216  N. 
Y.  583. 

V.  BIGHTS  Aia»  XIABZI.ZTIES  ON  IN- 
DOR8EBIEHT  OB  TRAKSFEB. 
(D)  Bona  Fld«  Pnrohasera. 

«=3337(1)  (N.T.Sup.)  Under  provision  of  Nego- 
tiable Instruments  I^w,  §  05,  that  knowle<lge 
of  holder  amounting  to  bad  faith  constitutes 
notice  of  infirmity,  suspicion  alone  will  not  in- 
validate title  of  holder  in  due  course. — Harford 
Nat.  Bank  of  Bel  Air  v.  Gardner,  157  N.  Y.  S. 
849. 

«=334l  (N.Y.Sup.)  Under  Negotiable  Instru- 
ments Law,  §  91,  prescribing  the  conditions  of 
being  a  holder  in  due  course,  a  hotel  company, 
wliich  cashed  the  check,  payable  to  its  own  or- 
der, of  the  wife  of  its  customer,  without  knowl- 
edge that  it  was  a  forgery,  held  a  holder  in  due 
Gonree.— Bergatrom  v.  Blts-Carlton  Restaurant 
ft  Hotd  Co..  167  N.  Y.  S.  960. 
4=»343  (N.Y.Sup.)  Notice  to  indorsee  of  drafts 
that  they  were  delivered  to  drawee  on  condition 
Acid  not  to  deprive  It  of  standing  of  innocmt 
holder,  because  inquiry  would  have  disdosed 
that  written  contract  contained  no  such  ccmdi- 
tion. — Banque-Franeo-Americaine  v.  Bcrgstrom, 
157  N.  y,  S.  635. 

4=9377  (N.Y.Sup.)  One  in  whose  name  a  check 
was  foiged  and  paid  by  her  bankers  on  present- 
ment by  the  hotel  company,  which  cashed  it, 
had  no  cause  of  action  against  the  hotel  com- 
pany, having  her  right  of  recovery  gainst  her 
bankers.— BergBtrom  v.  Ritz-Carlton  Restaurant 
&  Hotel  Co..  157  N.  Y.  S.  959. 
4^378  (N.Y.Sup.)  Even  though  blanks  in 
drafts  for  date  ot  maturity  were  not  filled  in 
strictly,  innocent  holder  for  value  held  protect- 
under  Negotiable  Instruments  Law,  S  33. — 
Banque-Pranco-Americalne  v.  BergBtrom,  167  N. 
Y.  S.  635. 

Vn.  PAYMENT  AND  DISOHABOB. 

«=9427  (N.Y.Sup.)  In  the  absence  of  an  in- 
dorsement of  a  check  by  one  authorised  there- 


to by  Um,  the  payee,  on  e  wrongdoer's  appro- 
priation of  the  che(^,  may  recover  from  the 
maker  as  his  debtor.— Siegel  v.  Kovinsky,  157 
N.  Y.  S.  340. 

(3=>429  (N.Y.Sup.)  A  check  cannot  be  regard- 
ed as  having  been  paid,  unless  the  amount  there- 
in called  for  baa  been  paid,  either  to  the  payee, 
or  to  one  authorized  by  him  to  receive  the  pro- 
ceeds, or  to  one  authorized  to  indorse  his  name 
thereon.-Siegel  v.  Kovinsky,  157  N.  Y.  S.  340. 

VIH.  ACTIONS. 

€=>4B6  (N.Y.Sup.)  Plaintiff,  suing  on  a  note, 
cannot  assert  that  a  note  set  up  as  a  counter- 
claim was  accommodation  paper,  where  bis  reply 
is  merely  a  general  denial.— Lehman  t.  Corea- 
Martinez  Co.,  167  N.  Y.  S.  647. 
'8=>493(3)  (N.Y.Sup.)  In  suit  on  drafts  drawn 
by  defendant  smelting  company  in  payment  of 
plaintiff  drawee's  interest  in  ores,  burden  of 
proof  on  issue  of  consideration  held  on  plaintiff 
throughout  case. — Hardinge  v.  United  States 
Zinc  Co.,  157  N.  Y.  S.  852. 
^»497  (N.Y.Sup.)  Where,  in  action  on  note 
given  for  saloon  stock,  it  appeared  that  plain- 
tiff purchased  the  note  from  her  brother,  who 
indorsed  it,  as  did  her  husband,  who  was  part 
owner  of  toe  saloon,  and  who  fraudulently  dis- 
posed of  some  of  the  stock  after  obtaining  the 
note,  held,  that  burden  was  on  plaintiff  to  show 
that  she  took  the  note  without  notice  of  the 
fraud,  under  Negotiable  Instruments  Law,  S{ 
91.  94,  95.— Goldberg  v.  Berg,  157  N.  Y.  S. 
209. 

«g=>5l7  (N.Y.Sup.)  Evidence  held  not  to  show 
that  drafts  were  accepted  and  delivered  on  con- 
dition that  they  were  not  to  be  complete  obliga- 
tions unless  bolder  sold  certain  bonds  foe  the  ac- 
ceptors.—Banque-Franeo-Americaine  T.  Beic- 
Btrom.  157  N.  Y.  S.  635. 

€=^525  (N.Y.Sup.)  In  action  by  indorsee  bank 
on  note  procured  by  payee  through  fraudulent 
sale  of  stock,  evidence  held  sufficient  to  sup- 
port finding  of  plaintiff's  president's  knowledge, 
rendering  taking  note  bad  faith,  constitutin; 
notice  of  infirmity,  under  Negotiable  Inswu- 
mcnts  Law,  {  95.— Harford  Nat.  Bank  of  Bel 
Air  V.  Gardner,  157  N.  Y.  S.  849. 
€=»529  (N.Y.Sup.)  Defendants,  residing  in  Eng- 
land, who  accepted  bills  of  exchange  payable 
to  the  drawer  at  Leipzig,  Germany,  in  marks 
and  failed  to  pay  them,  in  drawer's  suit  in 
United  States,  held  liable  in  United  States  mon- 
ey In  a  sum  sufficient  to  have  purchased  marb 
in  Germany  when  defendants  agreed  to  pay 
them,  with  protest  fees  and  interest  to  entir  of 
judgment  at  6  per  cent ;  plaintiff  being  entitled 
to  draw  a  ''re-exdiange"  bill  at  default— €hnwa 
V.  Mendel,  167  N.  Y.  S.  867. 

^=a537  (N.Y.)  It  Is  a  question  of  fact  whether 
any  written  agreement,  such  as  a  note,  though 
in  possession  of  the  obligee,  has  been  delivered 
by  the  obligor  as  a  binding  agreement,  or  wheth- 
er any  delivery  that  had  been  made  was  condi- 
tionid  only.— Orannia  t.  Stevens,  lU  £.  263. 
216  N.  Y.  688. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes.  «»337-378,  4»7 :  Sales, 
^284;  Vendor  and  Parduser,  «b»229,  231. 
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BONDS. 

S(^e  Bail;  Injunction.  «=s>14S:  Principal  and 
Surety ;  Railroads,  «8=>172 ;  Vendor  and  Pur- 
chaser, 4=»144. 

BOOKS  OF  ACCOUNT. 

S«e  Bvidenoe,  «=9383. 

BOUNDARIES. 

See  Evidence.  «=>274. 

BREACH  OF  THE  PEACE. 

Bee  Discffdarlr  Conduct 

BREAKING. 

See  Bnitlary. 

BRIBERY. 

See  Oriminal  Law.  «=;>607. 

BRIDGES. 

See  OanalB,  ^17. 

BROKERS. 

See  Action.  Os>28;  Onstoma  and  Pmsm.  «=f 
IB;  BTidence,  «=>444;  Principal  and  Agent 

H.  EMPIiOTMEHT  AND  ATTTHORITY. 

^=>7  fNY.Sup.)  A  contract  between  plaintiffs 
and  defendant  calling  for  tlie  production  by  de- 
fendant of  a  customer  who  would  sell  to  plain- 
tifTa  principal  50  tons  of  carbolic  crystals,  was 
a  Im&eraKe  contract.-Sjrtlo  v.  Baumaj^ 
Whlrter  Chemical  Co.,  157  N.  T.  S.  521. 
«=»I0  (N.Y.)  Where  the  attorney  for  the  own- 
ers of  land  employed  a  broker  to  sell  at  a  stated 
price  per  acre,  the  communication  by  the  brokei 
of  offers  to  buy  at  a  less  price  did  not  revoke  hu 
contract  of  employment.— Martin  v.  Crumb,  111 
N.  E.  62,  216  N.  Y.  500. 

in.  BTTTIEB  AMD  ZJABXXtlTIES  TO 
PBXHGIFAI.. 

^30  (N.Y.Sup.)  A  broker's  sale  of  stoct  not 
mode  pursuant  to  his  customer's  instruction, 
was  not  binding  m>on  the  customer.— In  re 
Dickinson.  157  N.  Y.  S.  248. 
<^3I  (N.Y.Sup.)  Where  a  stockbroker,  upon 
a  customer's  order  to  sell  stock,  sells  the  itock 
fo  himself,  the  transaction  is  Told.— In  re 
Dickinson.  187  N.  Y.  S.  248. 
^=>35  (N.Y.Sup.)  Stockbroker's  sale  of  stock, 
after  customer  had  notified  of  cancellation  of 
his  order  to  sell,  held  a  conversion  of  the  stock. 
-In  re  Dickinson,  167  N.  Y.  S.  248. 
^»36  (N.Y.Sup.)  A  customer,  led  by  the  false 
representation  and  report  of  his  broker  to  ac- 
quiesce in  a  sale  of  stock  made  after  he  had 
notified  his  cancellation  of  his  order  to  aell, 
could  not  rad&  the  sale  until  he  discovered 
that  it  was  unauthorised.— In  re  Dickinson,  157 
N.  Y.  S.  248. 

«=>38  (N.Y.Sup.)  In  action  of  contract  for 
damages  for  broker's  unauthorized  sale  of  stock, 


the  damages  would' be  determined  by  the  highest 
market  price  of  the  stock  within  a  reasonable 
time  after  the  customer's  discovery  of  the  un- 
authorized Bale.^In  re  lUckfnson,  167  M.  Z.  S. 

24& 

XV.  0OMFEH8ATIOH  AND  XXBH. 

4=>49  (N.Y.)  A  real  estate  broker  who,  after 
employment  to  sell  15  acres  at  $7,000  an  acre, 
received  a  letter  stating  merely  that  such  own- 
ers and  an  adjoining  owner  would  take  $6,500, 
per  acre  and  thereafter  procured  a  purcbaaer  at 
$6,500  for  the  fifteen  acres,  held  entitled  to  com- 
mission.—Martin  T.  Crumb,  '111  N.  B.  62,  216 
N.  Y.  500. 

4s»52  (N.Y.Sup.)  An  action  to  recover-commis- 
sions  upon  rentals  reserved  in  a  lease  may  be 

maintained,  though  the  parties  had  not  executed 
a  formal  lease,  where  a  valid  and  binding  agree- 
ment for  a  lease  had  been  made. — Guarantor 
Realty  Corp.  v.  Bamum,  157  N.  Y.  S.  »11. 
«=»53  (N.Y.Sup.)  Plaintiff,  employed  by  defend- 
ant who  agreed  to  pay  him  a  commission  on 
the  sales  price  of  stock  and  received  money  upon 
a  sale  brought  about  by  plaintiff,  could  recover, 
—Sheldon  v.  Mitchell,  l67  N.  Y.  S.  1085. 
<8=>54  (N.Y.Sup.)  The  essentials  of  perform- 
ance of  a  brokerage  contract  are  the  production 
of  a  person  ready,  willing,  and  financially  able 
to  perform  on  the  terms  proposed.— Spilo  v. 
Baumann-McWhirter  Chemical  Co.,  157  N.  Y.  S. 
521. 

€=>57(1)  (N.Y.Sup.)  Where  an  agreement  to 
pay  plaintiff  commission  on  a  lease  to  be  enter- 
ed into  between  defendants  and  a  named  party 
contemplated  defendant's  aajuisition  of  par- 
ticular land^  defendants  having  acquired  other 
land,  plaintiff  is  not  entitled  to  commission, 
though  it  was  leased  by  the  party  contemplated. 
—Guarantor  Realty  Corp.  v.  Bamum.  157  N.  Y. 
S.  911. 

^=>65  (N.Y.Sup.)  A  broker  to  procure  purchaser 
for  defendant's  faousej  guilty  of  bad  faith  toward 
defendant  in  his  acting  for  both  parties  in  ne- 
gotiating the  sale,  without  showing  defendant's 
acquiescence,  could  not  recover  a  commission.— 
Cohn  V.  Cohen,  157  N.  Y.  S.  125. 

^=>69  (N.Y.Sup.)  Where  sale  was  made  only  on 
condition  that  defendants  accept  notes  of  buyer, 
indorsed  by  a  certain  person,  who  refused  to  in- 
dorse unless  reduction  was  made  in  price,  plain- 
tiff held  entitled  to  commission  only  on  reduced 
prioer-Pantaky  v.  Tuska,  157  N.  Y.  S.  887. 

BUILDING  CONTRACTS. 

See  Contracts,  ^=»196;   Master  and  Servant 
«Es»321;  rancipal  and  Surety,  «=3982. 

BUILDING  RESTRICTIONS. 

See  Injunction,  <8=>136. 

BUILDINGS. 

See  Covenants, 

BULK  SALES. 

See  Fraudulent  Conveyances,  4s»306. 
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BURGLARY. 

I.  OFFENSES  AlfP  BESFONSIBrLmF 
THEREFOR. 

€=>9  (N.T.)  Persons  opening  door  of  building 
in  which  they  committed  larceny,  which  they 
had  themselves  closed  upon  entering,  bo  as  to 
prevent  egress  unless  fastening  was  removed, 
keJd  to  have  broken  out  within  Penal  Law,  s 
404,  Bubd.  2.-People  v.  Toland,  Ul  N.  E.  760, 
217  N.  Y.  187.  «     .  ^ 

To  constitute  burglary  under  Penal  Law,  % 
404,  subd.  2,  relative  to  breaking  out  of  build- 
ing, breaking  must  be  similar  in  character  to  a 
breaking  in  which  would  constitute  burglary. 
-Id.  • 

CANALS. 

See  Prohibftiim,  «a>8;  Statutes,  «»S5^. 

I.  ESTABUSHMENT,  GONSTBUCTION, 
AND  BEAXIITENAHOE. 

<S=sl7  (N.Y.)  Under  Barge  Canal  Act,  $  8,  the 
canal  board  might  be  enjoined  from  failing  and 
refndng  to  complete  a  new  bridge  in  place  of 
one  rendered  useless  by  the  canal  construction, 
wUch  should  be  adequate  and  safe.— Town  of 
Easton  T.  Canal  Board,  111  N.  E.  4U,  216  N.  Y. 

CANCELUTION. 

See  Inmrance,  €=>230. 

CANCELLATION  OF  INSTRUMENTS. 

See  Reformation  of  Instruments;  Tazati<ai, 
«»770%.  , 

IX.  FROCEEDIlfGS  AITD  BELIEF. 

id=359  (N.Y.Sup.)  In  suit  by  a  husband  to 

cancel  and  reform  hie  conveyances  through  third 
persona  back  to  himself  and  wife,  who  had  prac- 
ticed fraud  upon  him  in  marrying  him  while 
her  first  husband  was  living,  such  wife,  who 
loaned  the  husband  at  least  $237  of  her  money, 
without  being  repaid,  was  entitled  to  a  lien  on 
the  property,  conveyed  as  security  for  the  loan, 
tor  such  amount— Butler  v.  Butier,  157  N.  Y. 
S.  188. 

CARRIERS. 

See  Pleading,  ^=962,  868;  Frindpal  and  Acent, 
«=>101;   Sales,  «=»161. 

I,   CONTROL  AND  REGULATION  OF 
COMMON  CARRIERS. 

(A)  In  Generml. 

®=3lO  (N.Y.Sup.)  Under  Public  Service  Com- 
missions Law,  §  2,  aubd.  9,  defining  common  car- 
rier, an  elevator  between  street  levels  is  not  a 
common  carrier  within  section  5,  enumerating 
services  over  which  the  commission  has  jurisdic- 
tion.—People  ex  rel.  Kelly  v.  Publio  Service 
Commission,  157  N.  T.  S.  703. 
^1201)  (N.Y.Siip.)  Railroad  T^w,  S  181.  pre- 
BcriUng  single  street  car  fare  of  five  cents,  held 
not  to  apply  where  a  city  makes  an  extraordi- 
nary extension  of  the  city  Uraltfi.— Willis  v.  City 
of  Rochester,  157  N.  Y.  S.  81.5. 
«=?18((0  (N.T.Sup.)  Where,  ,  in  a  suit  to  eo- 
jfiin  enfoicement  .of  the  charter  of  the  City  of 


Bocheater  City  Charter,  f  636,  sabd.  2,  as 
amended  by  Laws  1915,  c.  359,  S  7,  requiring  a 
single  fare  of  5  cents,  it  appears  doubtfol  wheth- 
er such  statute  is  not  TiolatiTe  of  Const,  art 
3.  §  18,  and  appears  that  irreparable  l<ws  will 
result  unless  a  temporary  injunction  be  grant- 
ed, and  that  such  injunction  can  be  so  guarded 
that  no  material  injury  tv'UI  result,  the  injunc- 
tion should  be  granted  on  condition  that  redeem- 
able claim  checks  be  given.— Willis  T.  OUy  of 
Rochester,  157  N.  T.  S.  815. 

n.  CARRIAGE  OF  <}OODS. 
(D)  TrwuvortKtlom  »nd  DaltTerr  1>T 

4=304  (N.Y.Sap.)  In  action  for  damages  for 
failure  to  deliver  a  box  reodved  for  interstate 

shipment  defended  on  the  ground  of  limitation 
of  value  by  bill  of  lading,  evidence  held  not  to 
show  fhat  the  box  was  separated  from  the  rest 
of  the  shipment,  or  excluded  from  the  bill  of 
lading.— De  Rochemont  v.  Boston  &  M.  B.  Co., 
157  N.  Y.  S.  177. 

[Ei]  D«l*r  in  TransportattoB  or  Delivery-. 

<S=»I03  (N.Y.Sup.)  In  an  action  for  delay  in 
the  delivery  of  a  trunk,  evidence  of  deterioration 
of  the  contents  because  of  the  delay  held  in- 
admissible under  the  plondings. — ^Lichtennan  v. 
Barrett,  157  N.  Y.  S.  882. 

e=^l04  (N.Y.Sup.)  Evidence  of  the  cost  of  cloth- 
ing purchased  to  wear  pending  the  delayed  de- 
livery of  a  trunk,  without  evidence  of  the  value 
of  such  clothing  when  the  trunk  was  delivered, 
is  not  sufficient  basis  for  an  award  of  damages. 
— Lichterman  v.  Barrett  157  N.  Y.  S.  832. 

The  burden  of  proving  the  value  of  clothin? 
purchased  because  of  delay  in  delivering  a  trunk 
at  the  time  of  delivery  is  on  the  plaintiff. — Id. 
<3=9l05(l)  (N.Y.Sup.)  There  can  be  no  recoverv 
for  expenses  incurred  in  tracing  the  trunk,  not 
shown  to  be  reasonable  or  necessary. — Licbter- 
man  V.  Barrett,  157  N.  Y.  S.  882. 

(F)  LoM  of  or  Injnrr  to  Oooda. 

•@=3l32  (N.Y.Sup.)  In  action  against  railroad 
company  for  value  of  goods  lost  in  transit, 
where  shipment  was  delivered  by  the  compan>- 
at  destination  to  a  truckman  sent  by  plainttfr. 
to  recover  plaintiff  must  show  that  goods  were 
not  lost  by  truckman. — Silverman  v.  Cleveland, 
C,  C.  &  St.  L.  By.  Co.,  157  N.  Y.  S.  876. 

(H)  Limllatloa  •<  UaMlltT. 

^=»I53  (N.T.Sup.)  Under  Interstate  Commerce 
Act,  as  amended  by  the  Carmack  Amendment, 

a  bill  of  lading,  issued  upon  receiving  an  in- 
terstate shipment  of  household  goods  for  car- 
riii^e  at  a  \nver  rate  on  an  agreed  value  not 
exceeding  $10  jyer  hundred  pounds,  was  eflFeetlve 
to  limit  the  sbiprwr's  recovery. — De  Rorhemont 
V.  Boston  &  M.  R.  Co.,  157  N.  Y.  S.  177. 
«=5l58(.S)  (N.Y.Sup.)  Where  goods  were  ship- 
ped. tl)e  receipt  stipulating  tiiat  the  express 
company  should  not  be  liable  in  any  event  for 
more  than  $50  on  any  shipment  of  100  pounds 
or  less,  etc.,  and  the  goods  were  stolen  oy  tne 
carrier  s  employes,  the  shipper  could  not  recover 
in  excess  of  the  stipulated  amount— D'Utassy 
v.  Barrett,  167  N.  yT  S.  016.  "  ' 
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XT.  OABRiAOE  or  pAsnsaEBs; 

(D)  Pcraoiwl  Inivrles. 

«3s»307^  (N.T.Sup.)  Relense  of  liability  of 
cnrrier  for  injuries  to  passenger  from  negligrace 
of  carrier's  agents  and  servants,  in  considera- 
tion of  reduced  fare,  held  valid.— Anderam  T. 
Erie  R.  Co.,  167  N.  T.  S.  740. 

Kven  if  release  by  passenger  be  invalid  as  to 
negHgence  of  company  or  directors,  negligence 
in  permitting  defective  rail  to  be  used,  unknown 
to  company,  is  that  of  servants,  ai  to  which 
release  is  valid.— Id. 

«=»3I5(1)  (N.T.Snp.)  In  action  tor  Injury  Iv 
being  pushed  against  an  iron  column  while 
attempting  to  board  a  train,  where  it  is  not 
shown  that  accident  resulted  solely  from  oveiv 
crowding,  ease  should  be  submitted  on  question 
whether  defmdant  madepxovUon  for  moderat- 
ing undue  crowding.— Ulrich  t,  Interborou^ 
Rapid  Transit  CoT«7  N.  T.  S.  758. 

CERTAINTY. 

See  Statutes,  «a»47. 

CERTIFICATE. 

See  Criminal  Law,  «=»1000. 

CERTIORARI. 

See  Hnnidpd  OorporatiMis,  <b»198. 

I.  NATITBZ!  AlTD  OBOUNDS. 

<3=»1  (N.Y.)  Where  a  Btatnte  prescribes  that  a 
specified  determination  shall  be  final  and  con- 
clusive, it  is  a  bar  as  well  to  a  review  by  com- 
mon-law certiorari  as  by  appeal. — Peoide  ez  reL 
TTvalde  Asphalt  Paving  Co.  r.  Seaman,  111  N. 
E.  4S2,  217  N.  X.  70. 

<S=>4  {N.Y.)  The  writ  of  certiorari  will  not  or- 
dinarily issue  until  the  remedy  by  statute  has 
been  exhausted.—- PMple  ez  rel.  Uvalde  Asphalt 
Paving  Ca  t.  Seaman,  lU  N.  E.  482;  217  N.  Y. 
70. 

«=>5  (N.Y.)  Notvrtthstanding  Code  Civ.  Proc.  S 
2122,  writ  of  certiorari  Kca  to  review  the  action 
of  the  board  of  assessors  and  the  board  of  revi- 
sion of  assessments,  where  an  owner  damaged 
by  change  (rf  grade  has  not  had  a  judicial  review 
by  the  board  of  revision  of  an  award  of  the 
board  of  assessors. — People  ex  reL  Uvalde  As- 
phalt Paving  Co.  v.  Seaman,  111  N.  E.  482,  217 
N.  Y.  70. 

®=»7  (N.Y.)  A  review  by  certiorari  la  permitted 
after  an  appeal  to  some  body  or  officer  permit- 
ted by  statute  has  been  taken. — People  ex  reL 
Uvalde  Asphalt  Paving  Co.  v.  Seaman,  111  N. 
B.  482,  217Nr  Y.tO. 

n.  PBO0EBDXNO8  AND  DETER- 
MnfATION. 

4sb56  (N.T.Snp.)  Where,  on  certiorari  to  review 
on  order  of  commitment  by  a  Judge,  the  relator 
attached  to  his  petition  stenographer's  minutes 
of  the  trial,  stated  that  they  were  incomplete, 
and  added  the  matters  necessary  to  complete 
them,  the  conrt  could  consider  the  minutes,  as 
corrected  by  the  retnm,  as  a  true  history  of 


the  occurrences  st  trial.— People  ex  reL  Bern- 
stein" T.  La  retra,  1S7  N.  T,  87386. 
<8=>64  (N.Y.Sap.)  On  certiorari  to  review  an 
order  of  commitment  by  a  judge  for  contempt 
of  court,  the  court  Is  limited  for  review  to  the 
return,  and  cannot  consider  the  facts  stated 
in  the  petition  and  accompanying  papers.— Peo- 
l^ex  rel  Bernstein  v.  Ja  Fetia,  157  K.  Y.  S. 


CHANCERY. 


See  Equity. 


CHANGE  OF  VENUE. 

See  Venue,  <8=>6L 

CHARGE 

By  carrier,  see  Carriers,  4=>12. 

On  estate,  see  Wills,  «s>820. 

To^ui^see  Criminal  Law.  «a>814;  Trial,  ^> 

CHARITIES. 

See  Taxation,  «=>876. 

CHATTEL  MORTGAGES. 

See  Attorney  and  Client,  «s>S6;  Hedges,  «3» 
22. 

I.  BEQUISITES  AND  VAUDITT. 

(A)  Hatttre  and  BSsBentlals  of  Tranafers 
of  CbattelB  mm  Seenrltr. 

(N.Y.)  The  right  to  redeem  is  the  essen- 
tial characteristic  of  a  mortgage. — Sheldon  v. 
McFee.  Ill  N.  220,  216  N.  X.  618. 
«=>34  (N.Y.)  A  biU  of  sale  of  chattels  with  a 
separate  defeasance  is  a  valid  chattel  mortgage. 
-Sheldon  t.  McFee,  111  N.  E.  220.  216  N.  T. 
618. 

A  bill  of  sole  absolute  on.  its  face  filed  as  a 
chattel  mortgage  under  Lien  Law,  S  230,  Aeld 
valid  as  a  chattel  mortgage-— Id. 

(B)  Form   and  Con1«nts    of  Instrnment*. 

^=>4I  (N.Y.)  A  chattel  mortgage  may  be  valid 
between  the  parties  without  writing,  but,  as  an 
instrument  intended  as  security  must  be  filed 
OS  against  subsequent  creditors  and  purchaeera, 
it  must  for  that  purpose  be  in  writing.— Sheldon 
V.  McFee,  Ul      E.  220,  216  K.  Y.  6ia 

CHECKS. 

See  Banks  and  Banking,  «=s>145;  Bills  and 
Notes,  «s»429. 

CHILDREN. 

See  Adoptitn;  Bastards;  Infants;  Parent  and 

Child. 

CHILDREN'S  COURTS. 

See  Infants,  «=»1&. 

CHOSE  IN  ACTION. 

See  Assignment^ 
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CIRCUMSTANTIAL  EVIDENCE 

See  Conspuacy,  4=»47. 

CITATION. 

See  Process. 

CITIES. 

See  Municipal  Corporations. 

CITY  COURTS. 

See  Coorts,  «=3iaS-190. 

CIVIL  RIGHTS. 

(N.T.Sup.)  Where  colored  plaintiffs  en- 
tered defendant's  restaurant,  ordering  food 
and  after  waiting  20  miDotes  without  being 
served,  plaintiffs  left,  there  being  no  refusal 
to  serve,  except  such  delay  which  was  caused 
by  making  the  tea  and  attending  to  other  mat- 
tenr,  such  evidence  held  insufficient  to  show 
discrimination  against  plaintiffs,  in  violation  of 
Civil  Rights  Law,  §  40,  providing  equal  privi- 
leges in  public  accommodations. — Beckett  t. 
Pfaeffle,  157  N.  T.  S.  247. 

The  Civil  Rights  Law.  being  penal,  requires 
clear  and  connncing  evidence  of  Its  violation, 
and  its  violation  cannot  be  inferred.— Id. 

CIVIL  SERVICE. 

See  Municipal  Corporations,  ^s»217. 

CLAIMS. 

See  Assignments  for  Benefit  of  Creditors, 
307;  Coantiea,  ®=>204 ;   Executors  and  Ad- 
ministrators, •S=>206,  271;    Municipal  Cor- 
porations, ^91012;  United  States. 

CLUBS. 

See  Associations. 

CODICIL 

See  Wills,  «=»184. 

COLLATERAL  ATTACK. 

See  Intoxicating  Liquors,  4»108;  Municipal 
Corporations,  ®=s>324. 

COLLATERAL  SECURITY. 

See  Pledges. 

COLLECTION. 

See  Principal  and  Agent,  «s»10S. 

COLOR  OF  TITLE. 

See  Adverse  Possession. 

COMBINATIONS. 

See  Conspiracy. 

COMMERCE. 

See  CarrierSf 


zz.  suBJECTB  or  BSaiTULTIOir. 

^»27  (N.Y.Sap.)  An  action  for  damages  for 
the  death  of  a  section  hand,  killed  on  a  track 
used  for  interstate  commerce,  is  governed  bj 
the  federal  Employers'  Liability  Act.— Rogers 
V.  New  York  CenL  &  H.  B.  R.  Co.,  167  N.  T. 
S.  83.  - 

«=»27  (N.Y.Sup.)  A  railroad's  station  agent, 
also  employed  by  an  express  company  as  ex- 
press agent,  who  was  killed  by  an  engine  while 
handling  interstate  express  matter,  was  not 
doing  an  act  In  furtherance  of  interstate  com- 
merce in  the  conrse  of  his  employment  by  the 
railroad,  so  as  to  give  his  administratrix  a  right 
of  action  under  the  federal  Elmployers'  liability 
Act.— Bogart  v.  New  York  Cent  &  H.  R.  R. 
Co.,  1B7  N.  T.  S.  42a 

«=»27  <N.Y.Sap.)  A  switchman  is  employed  by 
defendant  company  in  interstate  commerce, 
within  the  federal  Employers'  IJability  Act. 
though  nt  the  time  making  up  an  interstate 
train  belonging  to  another  company  using  de- 
fendant's yards.— Ruppell  v.  New  York  Cent  R. 
Co.,  197  N.  Y.  S.  1096. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION  AND  COMMISSIONERS. 

See  Eminent  Domain,  «b9288  ;  Public  Service 
Commiseions. 

COMMISSIONS. 

See  BnAers,  <~>49  6ft;  Bzecntois  and  Admin- 
istrators, 4^496;  Insane  Pencms,  4=s>41. 

COMMITTEE 

See  Elections,  ^164^ 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  LAW. 

See  Statutes,  ^239. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts. 

COMPARATIVE  NEGLIGENCE. 

See  Negligence,  ^»1(X1. 

COMPENSATION. 

See  Attorney  and  Client.  «=»147-192;  Brokers, 
'S=>4^9~G9;  Eminent  Domain,  "^lOl,  119; 
Executors  and  Administrators,  $=»4d5-501; 
Insane  Persons ;  Master  and  Servant,  <S=>70- 
77,  250%;  Municipal  Corporations,  «S9220; 
Physicians  and  Surgeons,  4s>22;  Schools 
and  School  IMstrlets,  «=»144;  Work  and  La- 
bor. 

COMPENSATION  ACTS. 

See  Master  and  Servant,  «S9861-393H> 
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COMPETENCY. 

See  Evidence,  *=»148;  Jury,  "S^OB;  Witneaa- 

COMPLAINT. 

See  Pleading. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement. 

COMPROMISE  AND  SETTLEMENT. 

See  Pajment. 

«s>5  (N.Y.CIty  Ct.)  Under  General  Rules  ol 
Practice,  mle  11,  requiring  agreements  between 
the  parties  or  their  attorneys  In  respect  to  pro- 
ceedings to  be  reduced  to  form  of  order,  or  to  be 
in  writing,  held  not  to  invalidate  an  agreement 
to  pay  certain  amount,  because  not  in  writing, 
although  the  agreement  affected  a  pending  nro- 
ceeding.— Paul  Armstrong  Co.  v.  Majestic  Mo- 
tion Picture  Co.,  157  N.  T.  S.  252. 
«8='l6  (N.T.Sup.)  Absent  fraud  or  mistake,  set- 
tlement of  action  for  defendant's  refusal  to 
permit  plaintiff  to  complete  its  contract  for  serv- 
ices bars  action  for  services  previously  per- 
formed thereunder.— Melrose  PlamUng  Co.  v. 
Farago  Const.  Co.,  157  N.  Y.  S.  145. 
^23(3)  (N.T.Sup.)  Where  plaintiff  compro- 
mised a  suit  against  him  by  defendant,  agree- 
ing to  take  back  certain  goods,  and  he  sued,  al- 
leging the  goods  were  never  returned,  proof  of 
tender  of  a  package  two  years  before  the  com- 
promise does  not  hdow  tender  under  the  compro- 
mise.—Zindler  T.  Inflexible  Co.,  167  N.  X.  S. 
841, 

COMPUTATION. 

See  Limitation  of  Actions,  «=»84-120. 

CONCLUSION. 

See  Evidence,  ^=9471;   Indictment  and  Infor- 
mation, ^=303;   Pleading,  €=>S. 

CONCLUSIVENESS. 

See  Appeal,  «=»1008,  1099,  1122;  Judgment, 
«=»680,  702;  Wills,  «=a431,  432. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONS. 

See  Evidence,   ^>444:    Jndcment,  4=3l67, 
172;  WUlB,  «=>651.  060. 

CONFESSION. 

See  Criminal  Law,  «=>53l;  Divorce,  ^»115, 
129;  Judgment,  €=>49,  68. 

CONFLICT  OF  LAWS. 

See  Death,  <S=98;   Sales,  ^2;  Torts. 


CONSENT. 

See  Intoxicating  Liquors,  ^36:  Frindpal  and 
.Snrety,  «=»128:  States,  «s>l91. 

CONSIDERATION. 

See  Bills  and  Notes,  «=>9e,  493;  Contracts, 
«s>53-^;  Fraudulent  Conveyances,  «es»277. 

CONSOLIDATION. 

See  Bailroads,  «s»142, 

CONSPIRACY, 
n.  oBmnf  AL  zmPomrBiuTT. 

(A)  oanwes. 

®=323  (N.T.Sup.)  Gravamen  of  conspiracy  is 
tiie  combination ;  the  offense  being  complete 
upon  proof  of  overt  act  to  effect  object  of  the 
unlawful  agreement  by  one  or  more  of  the  par- 
ties.—People  Suffolk  Contracting  Co.,  167  N, 
T,  S.  523, 

CBl  ProsMBtlOB  aad  Pnnlalimciit. 

®5>47  CN.Y.Snp.)  Conspiracy,  may  be  proved  bj 
circumstantial  evidence  showibg  common  desUm 
to  act  together  for  accomplishment  ot  unlawfnl 

Knrpose.— People  V.  Suffolk  Contracting  Co.,  167 
f.  Y.  S.  523. 

In  prosecution  for  conspiracy  against  road 
contractor  and  others  to  defraud  state  in  build- 
ing road,  circumstantial  evidence  held  insuffi- 
cient to  snppwt  conviction.— Id. 

CONSTITUTIONAL  LAW. 

For  validity  of  statutes  rdating  to  particular 
subjects,  see  also  the  varloua  spedflc  topics. 
Enactment  and  validity  of  itBtntea  in  genwal, 

see  Statutes,  0»l-47. 
Special  or  local  laws,  see  Statutes,  ^»79. 
Subjects  and  titles  of  statutes,  see  Statutes, 

«=>iao. 

ZI.  OONSTRUOTXqzrOPEBATION. 
AND  ENCOBOEBDEHT  OF  OOK- 
■TZTUnONAX.  PROTZSIONS. 

«ss»45  (N.T.Sup.)  The  Constitution  is  a  funda- 
mental law,  and  its  supremacy  must  be  enforc- 
ed.—Willis  V.  City  of  Rochester,  157  N.  T.  S. 
815. 

<^48  (N.T.Sup.)  Svery  presumption  should  be 
indulged  in  favor  of  the  validity  of  a  statute, 
end  it  should  be  nphdd  unless  it  is  clearly  un- 
constitutional.—WuUs  T.  City  of  Bochester, 
167  N.  T.  S.  815. 

m.  DI8TBIB1TTZON  OF  OOVEKM- 
MEKTAIi  POWERS  AND 
FUNCTIONS. 

(B)  Jndlelal  Po-nera  and  FrntctloM*. 

^68  (N.T.)  Under  Greater  New  York  City 
Charter,  §  970,  as  amended  by  Laws  1913,  c. 
329,  §  3,  authorizing  city  to  acqnire  fee  or  ease- 
ment in  land  for  street  purposes,  action  ol 
board  of  estimate  and  apportionment  in  deter- 
mining necessity  or  expediency  of  taking  tn? 
fee  of  such  property  was  political,  and  not  judi- 
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cial,  in  ItB  nature,  and  the  court  cannot  ea;  that 
an  easement  la  Bufficient.— In  re  Ely  Ave.  in  City 
ot  New  York,  111  N.  E.  266,  217  N.  T.  45. 
<S=>68  (N.y.Sup.)  A  contention  that  there  was 
a  controversy  aa  to  which  of  two  factions  con- 
stituted the  de  facto  government  of  a  state  of  a 
foreign  country  suing  in  New  York  held  not  to 
deprive  the  court  of  jurisdiction,  where  it  ap- 
peared that  such  question  had  been  settled  by 
recognition  extended  by  the  President  of  the 
T'nited  States  to  tbe  central  authority  from 
which  the  government  of  tbe  plaintiff  state  de- 
rived its  authority.— State  of  Yucatan  v.  Ar- 
gumedo,  157  N.  T.  S.  219. 

vn.  omoATioir  or  oontbaotb. 

lO  Contmets  ot  IndlTldnals  mmd  Prlvrnf 
Corpo  rtttl  omm* 

®=3l56  (N.Y.Sup.)  A  mutual  benefit  association 
cannot,  under  Insurance  Law,  i  232,  change  its 
rules  as  to  an  existing  member,  where  to  hold 
otherwise  would  accord  to  the  Legislature  power 
to  destroy  contract  obligations  legally  entered 
into  prior  to  passage  of  the  act.— Stewart  v. 
Thorbum,  157  N.  Y.  S.  242. 

XX.  DUE  PBO0E8S  OF  X<AW. 

«s»309  (N.Y.Sup.)  Where  a  foreign  corpora- 
tion had  no  property  or  office  in  tbe  state,  serv- 
ice of  summons  and  complaint  on  its  presi- 
dent, who  was  in  state  not  on  business  or  in 
interest  of  defendant,  held  void  as  violative  of 
due  process  clause  of  Oonst.  U.  S.  Amend.  1^ 
— Magnola  Metal  Co.  v.  Savannah  Supply  Co., 
157  N.  Y.  S.  355. 

CONSTRUCTION. 

.See  Contracts,  <S=>170-214;  Covenants,  <&s>49, 
51;  Guaranty,  «=>31-38;  Insurance,  «s»151, 
167:  Powers:  Sales,  «=»87 ;  Statutes,  «=> 
lSl-270:  Trial,  «S=>296;  Vendor  and  Pur- 
chaser, «s>64,  64;   Wills,  «=3431»-700. 

CONTEMPT. 

See  Sxechtlon,  «9417,  41& 

I.  ACTS  OB  CONDUCT  COVSTITUT- 
ING  CONTESCPT  OF  COUBT. 


(N.Y.Sup.)  On  trial  of  an  issue,  it  is  the 
attorney's  duty,  in  preserving  his  client's  rights, 
to  make  appropriate  objections  and  'necessary 
exceptions,  in  doing  which  he  is  within  his 
rights  if  he  comports  himself  with  due  r^ard 
to  the  dignity  and  authority  of  the  court,— 
People  ex  r«L  Bernstein  t.  Ia  Fetra,  157  N.  7. 
S.  386. 

II.  POWER  TO  PUWIBH.  AND.  PRO- 
CEEDINGS THEREFOR. 

«S=»84  (N.Y.)  Under  Judiciary  Law.  U  750,  762, 
relating  to  criminal  contempt,  an  order  commit- 
ting one  for  disobeying  an  injunction,  which 
falls  to  show  that  the  disobedience  was  willful, 
is  erroneous. — Pawolowski  v.  City  of  Schenec- 
tady, 111  N.  B.  478,  217  N.  Y.  117. 
«=»64  (N.Y.Sup.)  Under  Judiciary  Law,  {  762, 
providing  that,  in  case  of  contempt  in  the  pres- 
ence of  a  court  by  attorneys,  the  particular  clr^ 
cumatance*  of  th«  offanw  aaiat  be  set  fMth  In 


the  mandate  of  commitment,  general  allegations 
of  order  of  commitment  held  insufficlint  to  jus- 
tify the  order.— People  ex  rel.  Bernstein  v.  La 
Fetra,  157  N.  Y.  S.  386. 

Under  Judiciary  Law,  S  752.  providing  that, 
in  case  of  contempt  in  the  presence  of  a  court 
by  attorneys,  the  particular  circumstances  of  the 
offense  must  be  set  forth  in  the  mandate  of  com- 
mitment, special  alle|atiou3  of  order  of  com- 
mitment held  Insufficient  to  justify  tbe  order. 

-Id. 

^66  (N.Y.Sup.)  Under  Code  Civ.  Proc  U 

1356,  2433,  tbe  Appellate  Division  was  without 
jurisdiction  to  review  an  order  of  a  justice  of 
the  Supreme  Court,  made  out  of  court,  adjudg- 
ing a  juttement  debtor  in  contemi>t  for  dis- 
obedience of  an  order  made  by  the  justice,  ex- 
cept upon  appeal  from  an  order  on  motion  at 
Special  Term  to  review  tbe  order.— lu  re  Onetto, 
167  N.  Y.  S.  170. 

m.  PUNISHMENT. 

«=>75  (N.Y.Sup.j  Under  Judiciary  Law,  JS  770, 
773,  fine  not  exceeding  $250  for  contempt  held 
autnorized  without  proof  of  actual  damage,  but 
not  without  showing  Uiat  act  was  calculated  to 
or  did  defeat,  impair,  or  impede  some  right  or 
remedy.— Amendola  v.  2ema,  157  N.  Y.  S.  273. 

Where  judgment  debtor's  failure  to  attend  ad- 
journed examination  in  supplementary  proceed- 
ings was  uninteutiunalt  and  due  to  misunder- 
standing,  and  he  had  no  property  that  could 
be  reached,  fine  for  amount  of  judgment  as  for 
contempt  held  erroneously  imp<wed.— Id. 

CONTEST. 

See  Elections,  «=»154. 

CONTINUANCE. 

See  Abatement  and  Bevival,  ^a>76;  New  Trial, 

<S=»156. 

CONTINUING  GUARANTY. 

See  Guaranty,  «s»88. 

CONTRACTS. 

See  Action,  4=>28;  Assignments;  Attorney  and 
Client,  <@=361;  Bailment;  Bills  and  Notes; 
Canceilatioa  of  Instruments;  Carriers, 
153-158;  Chattel  Mortgages;  Compromise 
and  Settlement;  Constitutional  Law,  tf=»166; 
Corporations,  ^=s>407;  Covenants;  Customs, 
and  Usages;  Damages,  ^120,  123,  175,  180: 
•  Evidence,  e=5»4O2^50;  Exchange  of  Prop- 
erty; Frauds,  Statute  of:  Guaranty;  Uua- 
hand  and  Wife,  <&=»278;  infants,  <8=>57,  58: 
Injunction,  4s»U3;  Insurance,  ^=^9719.  724; 
Joint  Adventures;  Judgment,  <&=>593,  5!>4; 
Landlord  and  Tenant,  ^=>152;  Master  and 
Servant,  ®=s>3;  Mecnanics'  Liens ;  Money 
Paid;  Mortgages;  Municipal  Corporations. 
^230-240,  373,  376;  PaFtnership;  Paj- 
meut:  I'leadlng,  •s»&4;  Pledges;  Principal 
and  Agent;  Principal  and  Surety;  Bailroads, 
^=s>136,  142;  Reformation  of  Instruments; 
Sales;  Specific  Performance;  Stipalations ; 
I  Usury;  Veodw  aod  Purchaser;  Warebooae- 
>    mm;  WiUa,  «s>8a,  740;  Work  and  Labor. 
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X.  BEQUISITBB  AND  VAUDITT. 

(B>    Z*«rtlcB(    Proposals,    and  Acceptance. 

«=»28(3)  (N.T.CityCtAlb.)  ETidence  held  in- 
sufficient to  show  an  implied  contract  by  the 
proprietors  of  a  store  to  pay  the  hospital  fees 
of  an  employ4.— Homeopathic  Hospital  of  Al- 
bany T.  Chalmers,  157  N.  Y.  8. 1000. 

(D>  Conslderailon. 

«ss»53  (N.T.)  That  the  reward  ia  eztravagant 
for  the  consideration  civen,  will  not  affect  the 
va1i<1ity  of  a  contract  where  there  is  no  fraud.— 
r;a>Tun  t.  Palmer,  111  N.  B.  223,  216  N.  T. 
603. 

<&=>79  (N.  Y.  Cit7  Gt  Alb.)  Promisee  by  em- 
ployers to  pay  the  hospital  fees  of  an  employ^, 
made  aftra  the  sen-ices  were  rendered,  are  not 
binding  on  them  in  favor  of  the  hospitaL— 

Homeopathic  Hospital  of  Albany  v.  Chalmers, 
157  N.  T.  S.  1000. 

^=^90  {N.Y.Sup.)  Evidence  in  an  action  by  as- 
Rignee  of  a  contract  to  deliver  gas  fixtures,  etc., 
to  defendant's  premises,  held  to  show  that  there 
was  no  consideration  for  the  payments  on  ac- 
count actually  made  by  defendant.— Empire 
flighting  Fixture  Co.  t.  Browning,  157  N.  Y. 

(B)  Validity  of  AasCBt. 

«=>94(2)  (N.Y.Sap.)  MisrepresenUttons  of  pur- 
pose and  intention,  which  constitute  a  matmal 
fact  induciitg  another  to  act,  are  fraudulent  mis- 
representations, invalidatinK  a  contract  induced 
thereby.— Moore  v.  Moore,  157  N.  Y.  S.  819. 
®=»99  (N.Y.Sup.)  Burden  held  not  to  shift  to 
defendant  to  clear  himself  from  impntation  that 
agreement  to  cancel  notes  sued  oo  was  procured 
by  undue  influence,  in  the  absence  of  evidence, 
sot  only  that  ber  bore  a  close  relation  to  deceased, 
hut  that  decea8e<I  was  suffering  from  mental  im- 
pairment and  subservient  to  defendant's  wiU. — 
Uoberts  t.  Little,  157  N.  Y.  S.  121. 

Kvidoice,  in  an  action  on  notes  wherein  plain- 
tiff claimed  that  an  agreement  releasing  defend- 
ant from  liability  was  procured  by  undue  in- 
fluence from  the  deceased  payee,  held  not  to  show 
such  confidential  and  trust  relation  existing  be< 
tween  defendant  and  deceased  as  to  cast  on 
defendant  the  burden  of  showing  that  the  trans- 
action was  fair  and  reasonable  and  the  instru- 
ment obtained  without  undue  influence.— Id. 

I'ndue  influence  is  a  species  of  fraud,  which, 
when  relied  on  to  annul  a  contract,  cannot  be 
presumed,  but  must  be  proren.— Id. 

Proof  that  an  instrument  was  executed  from 
gratitude,  esteem,  or  affection  for  the  persou 
benefited,  and  that  he  had  an  opportunity  to 
exert  an  undue  influence,  is  insufficient  tn  estab- 
lish undue  influence,  authorizing  annulment  of 
the  instrument,  in  the  absence  of  proof  that  he 
exerted  an  influence  such  that  it  overrode  the 
will  of  the  pereoQ  executing  the  instrument. — 
Id. 

II.  GOirSTBUCTION  AND  OP£RA- 
.  TXON. 

(A)  General  Roles  of  Construction. 

€=»170  (N'.Y.Sup.)  Where  there  is  an  uncer- 
tainty as  to  the  meaning  of  an  instrument 


when  applied  to  the  sitnatioQ  and  circumstances 
of  the  parties,  the  construction  put  thereon  by 
the  parties  themselves,  as  shown  by  their  con- 
duct, may  be  considered  as  evidence. — Rhoimfl  t. 
BoUey.  157  N.  Y.  S.  21& 

(C>  Salijeet-Mattev. 

«=»I9I  (N.Y.)  Where  decedent  agreed  that 
plaintiff,  who  was  to  care  for  ber  during  her 
declining  years,  should  have  a  sum  of  money 
specified  as  being  in  the  decedent's  safe  deposit 
box,  and  decedent  before  death  disposed  of  ^e 
money  to  another,  decedent's  estate  ia  liable  for 
the  sum  agreed  upon. — GaNun  t.  Balmer,  111 
N.  E.  223,  216  N.  Y.  603. 

«=>I96  (N.Y.Sup.)  Where  architects*  contract 
for  public  building  i^ans  provided  that  estimated 
cost  should  be  within  appropriation,  and  esti- 
mate greatly  exceeded  only  existing  appropria- 
tion which  was  "to  provide  means  for  erection" 
of  such  building,  and  was  obviously  inadequate 
to  erect  building  contemplated,  architect  held 
not  entitled  to  recover  contract  price  of  plans. — 
Ixtrd  V.  City  of  New  York,  157  N.  Y.  S.  127. 

Under  architects'  contract  for  public  building 
plans,  providing  for  revision  of  plans  if  not  sat- 
isfactory to  borough  president,  and  so  that  es- 
timated cost  should  be  well  within  aniropriation, 
cost  limitation  held  to  apply  where  original 
plans,  with  estimate  exceeding  appropriation, 
were  approved  by  president  without  revision.— 
Id. 

Where  architects'  contract  for  public  building 
plans  required  estimated  cost  to  be  well  within 
the  appropriation,  and  only  appropriatloD  exist- 
ing was  grossly  inadequate  to  erect  building 
contemplated,  jiarties  could  not  proceed  on  as- 
sumption of  further  appropriations,  so  as  to 
charge  contracting  city  for  plans  involving  es- 
timated cost  largely  in  excess  of  existing  ap- 
propriation . — Id. 

«=»204  (N.Y.Sup.)  The  contract  for  advertis- 
ing in  telephone  book  covers  to  be  published  by 
plaintiff  and  furnished  free  to  ail  the  tenants 
of  a  building  does  not  require  one  to  be  placed 
in  au  office  the  tenant  of  which  refuses  it. — 
Patent  Hanging  Book  Cover  Co,  v.  Marcus,  157 
N.  Y.  S.  211. 

(D)  Place  and  Time. 

€=^212(2)  (N.Y.Sup.)  A  dressmaker,  who  made 
and  delivered  a  dress  not  in  compliance  with 
the  order,  the  customer  retaining  uie  skirt  and 
returning  the  coat,  which  the  dressmaker  altei^ 
ed,  soiling  the  linug,  had  a  reasonable  time  to 
remedy  such  scdlare.— Fayon  t.  JAjH,  157  N. 
Y.  S.  880. 

«=»2I4  (N.Y.Sup.)  Where  a  written  cmtract 
for  the  performance  of  the  work  contained  no 
provision  for  payment  as  the  work  progressed, 
payment  could  not  be  demanded  as  of  right  un- 
til the  completion  of  the  contract.— Empire 
flighting  ftMztnre  Go.  r.  Browning,  167  N.  Y. 
S.  284. 

m.  MODIFICATION 'aMD  MEBOIIR. 

<^245  (N.Y.Sup.)  Where  a  contract  with  a 
salesman  required  him  to  pay  plaintiff  fixed 
amounts  in  case  of  failure  to  make  sales  as 


For  eaaes  in  Dec.  Dig.  «>  An.  Dig.  Key  Na  Seilee  A  InMxw  see  same  toido  sad  KIT-HUHBSR 


Digitized  by 


Google 


107  NSW  YORK  SUPPIimBNT 


U72 


a^eed,  held,  that  after  tlie  termination  of  such 
contract  the  parties,  by  entering  into  a  new  con- 
tract for  sales  on  commiBsion,  did  not  waive 
plaintiff's  right  to  sums  due  under  tiie  old.— Jo- 
seph Beck  &  SoDB  T.  Danaher,  157  N.  T.  S.  SOS. 

V.  PERFORBIAHCE  OR  BREACH. 

«=9282  (N.T.Sup.)  Where  plaintiff  paid  for 
dental  work,  onder  promifle  by  defendants  to 
retnm  monev  should  he  be  dissatisfied,  and  he 
had  the  wore  removed  by  another  dentist  and 
produced  it  in  court^  juagment  for  defendants 
in  action  to  recover  the  money  paid  will  be  re- 
versed.—Aymar  T.  Bloominndale,  157  N.  Y.  S. 
837. 

(N.T.Sup.)  Under  contract  to  farnlflh 

g!  fixtures,  etc.,  plaintiff's  failure  to  supply 
tures  called  for  by  the  contract,  on  the  ground 
of  defendant's  refusal  to  make  payments,  held 
not  excused. — Empire  Lighting  Fixture  Co.  v. 
Browning,  157  N.  Y.  S.  Ii84. 
«e=»306(4)  (N.Y.Sop.)  Under  building  contract, 
held,  that  owner  had  no  right  to  take  pimession 
of  contractor's  materials,  tools,  and  appliances 
without  architect's  certificate  that  contractor's 
failure  to  supply  workmen  or  materials  was  suf- 
ficient ground  for  terminating  contract. — Farber 
V.  Essie  Const  Co.,  157  N.  Y .  S.  7H2. 
<E=>3I2  (N.Y.Sup.)  Under  contract  to  famish  gas 
fixtures,  materials,  etc.,  and  certificates  from  a 
board  or  fire  underwriters  for  every  fixture,  fail- 
ure to  have  certificate  issue  for  two  of  the 
houses,  or  any  inspection  made  of  another  house, 
WHS  a  default  in  performance. — Empire  Lighting 
Fixture  Co.  v.  Browning,  157  N.  Y.  S.  284. 
^>320  (N.Y.Sup.)  A  customer,  who  ordered  a 
dress,  which  was  delivered,  not  in  accordance 
with  specifications,  the  dressmaker  soiling  the 
lining  in  making  alterations,  which  soilure  was 
not  entirely  removed  by  cleaning,  could  not  re- 
ject the  dress  unconditionally  until  she  gave  the 
dressmaker  opportunity  to  replace  the  soiled  lin- 
ing.-Fayou  v.  Jekyil,  157  N.  Y.  S.  880. 

^321  (N.Y.Sup.)  Where  contract  for  sales  on 
commission  authorized  advances  which  were  to 
be  repaid,  defendant,  who,  after  receiving  ad- 
vances, terminated  the  contract,  was  liable  for 
such  advances  less  any  commiBsions. — Joseph 
Beck  &  Sons  v.  Danaher.  157  N.  Y.  S.  COS. 

VI.  ACTIONS  FOR  BREACH. 

^9328  (N.Y.Sup.)  In  an  action  on  a  contract, 
plaintiff's  breaches  of  former  contracts  will  not 
constitute  a  defense  unless  the  contract  sued  on 
was  an  extension  of  the  former  contracts  or 
was  sabject  to  performance  thereof,  although 
they  may  be  pleaded  as  a  counterclaim.— Wil- 
liam J.  Dixon  &  Co.  V.  Bronston  Bros.  &  Co., 
157  N.  Y.  S.  38.->. 

^3>350  (N.Y.Sup.)  In  an  action  for  damages  for 
breach  of  an  alleged  contract  to  form  a  corpo- 
ration on  certain  terms  as  to  capital,  of  the 
business  of  which  plaintiffs  were  to  have  ex- 
clusive control,  eviduice  held  not  to  show  that 
defendants  agreed  to  plaintiffs'  exclusive  con- 
trol.-Heltzfeld  v.  Harris.  157  N.  Y.  S.  460. 
<8=>355  (N.Y.Sup.)  In  an  action  to  recover  for 
services  in  auditing  defendant's  books,  judgment, 
including  compenaaticm  for  services  rendered  to 
a  creditors'  cwnmittee,  or  an  old  c<mipany  of 


the  same  name  as  defendant,  all  of  which  had 

been  paid  for,  was  improper. — Eckes  v.  Eckley 
Dental  Supply  Co.,  157  N.  Y.  S.  885. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  «=3>67,  Id. 

CONVERSION. 

®s»l5  (N.Y.8ur.)  Where  there  Is  a  power  of 
sale  in  a  will,  the  executors  have  a  right  to  scjl 
the  realty,  and  the  proceeds  will  be  regarded  as 
personalty  for  the  payment  of  debts  and  lega- 
cies.—In  re  Noe's  Estate.  167  N.  Y.  S.  681. 
«=>2I(2)  (N.Y.Sup.)  A  will  held  to  effect  an 
equitable  conversion  of  property,  so  as  to  en- 
title the  executor  to  sue  tor  rent  from  zeal  prop- 
erty without  Jc^ins  the  beneficiaries.— t, 
Doubleday,  Page  sTOo.,  IfiT  N.  Y.  S.  lOOS. 

CONVEYANCES. 

See  AsEdgnments;  Assignments  for  Benefit  of 
Creditors;  Chattel  Mortgages:  Deeds;  Fraud- 
ulent Conveyances;  Mechanics'  liens, 
197. 

COPYRIGHTS. 

See  Courts,  ^>489(4) ;  Trover  and  Conversion. 
I.  MATURE  Ain>  ACQUZSITIOM. 

^=»36  (N.Y.Sup.)  A  copyright  of  a  motion 
picture  photoplay  founded  on  a  book  or  drama 
gives  the  owner  thereof  no  ezdusive  right  to 
the  motion  picture  rights.— O'NefU  T.  General 
Film  Co.,  157  N.  Y.  S.  1028. 

n.  TIIXE.   CONVEYANCES.  CON- 
TRACTS. AND  REOUUiTIONB. 

«=»4I,42  (N.Y.Sup.)  The  publication  of  a  book 
or  pli^,  in  order  to  obtain  a  copyright,  is  a 
waiver  of  the  author's  common-law  rights  there- 
under.—O'Neill  V.  General  Film  Co.,  157  N.  Y. 

S.  1028l 

Copyrighting  a  translation  of  an  uopubliahed 
play,  the  work  of  a  foreign  author,  waives  all 
the  author's  rights,  except  those  preservsd  by 
the  Copyright  Law.— Id. 

CORPORATIONS. 

See  Abatement  and  Revival,  4=36;  Action, 
45;  Banks  and  Banking;  Counties;  Courts, 
€=3l4;  Damages,  48=»12;  Discovery,  9=>5S; 
Gas;  Limitation  of  Acticras,  <8=>S8;  Munic- 
ipal Corporations;  Principal  and  Agmt, 
156;  Railroads;  Specific  Performance,  «s» 
70:  Street  Railroads;  Taxation,  «s»3S3; 
Wills,  «=5570;  Witnesses,  «=>183^. 

m.  CORPORATE  NAME.  8EAI.,  DOM- 
ICII.E,  BT.1.AW8,  AND  RECORDS. 

€=952  (N.Y.Sup.)  The  reaidence  of  a  domestic 
corporation  is  in  the  county  where  Its  prin- 
cipal office  or  place  of  business  is  wtnated. — 
Groahut  v.  Kinetophote  Corp.,  167  N.  Y.  a  812. 

IT.  OAFITAIh  STOCK.  AND  DIVX- 
PENDS. 
(D)  Tnumtnr  of  Sbarea. 

<8=»H7  (N.Y.Sup.)  Where  the  aeller  of  stock  in 
an  asphalt  company,  after  refusal  by  the  buyer 


Digitized  by 


1173 


INDBX-DIGBBT 


OorpwatioM 


to  perform  am  to  part  at  the  ctniBideratioD  he  bad 
contracted  to  give,  accepted  part  of  the  cash  con- 
sideration, Boc^  act  of  ratification  on  the  seller's 
part  by  accepting  benefits  under  the  contract 
amounted  to  an  afflnnancs  of  it.  precluding  re- 
BcissioQ.— Clarke  v.  Borough  Asphalt  Ca,  1D7 
N.  Y.  S.  681. 

«BS9 1 1 7  (N.Y.Snp.)  Rescission  of  sale  of  stock 
held  not  to  be  denied  because  plaintiff,  before 
sale,  had  unsaccesafully  attempted  to  acquire 
judgnaent  against  defendant  with  view  to  re- 
gainiag  the  stock  tinder  the  judgment  after  ob- 
taining the  pnrcbaae  price.— Scufuas  v.  Betts, 
157  NT  Y.  S.  808. 

Where,  after  sale  of  stock  induced  by  fraud, 
corporabon  was  dissolved,  seller  Aeld  entitled 
to  rescission,  and  to  have  pnrchaser  charged  as 
traatee  and  required  to  acoonnt  for  proceeds  of 
stock,  with  profits  derived  therefrom.— Id. 

«s»l2l  (N.Y.Sup.)  In  the  absence  of  communl- 
catioDs  between  the  buyers  and  seller  of 
corporate  stock  as  to  an  extension  of  time  for 
tlelivery,  the  measure  of  the  buyers*  damages  for 
the  seller's  failure  to  deliver  is  the  difference  be- 
tween the  contract  price  and  the  market  price 
at  the  time  and  plsce  of  delivery.— Hutttm  v. 
Tunis,  157  N.  T.  S.  214. 

In  an  action  by  the  buyers  of  corporate  stock 
for  the  seller's  failure  to  deliver,  questions 
whether  the  buyera,  at  the  request  of  the  seller, 
forbore  to  buy  for  his  account  in  the  market, 
thereby  establishing  a  new  delivery  date,  and 
what  such  delivery  date  waa,  AeM  for  the  Jury 
under  the  evidence.— Id. 

Where  the  buyers  of  corporate  stock,  at  the 
request  of  the  seller,  upon  nis  failure  to  deliv- 
er as  originally  agreed,  forbore  to  boy  in  the 
market  for  his  account,  thus  postponing  the 
date  of  delivery,  the  buyers'  damages,  in  their 
action  for  the  seller's  failure  to  deliver,  were 
asRcssable  according  to  the  market  price  of  the 
stock  at  the  postponed  delivery  date.— Id. 

«=>I2I  (N.T.Sup.)  Where  plaintiff  did  not  re- 
scind or  offer  to  rescind  his  contract  for  the  sale 
of  corporate  stock  to  defendant  until  nearly  five 
years  after  the  tatter's  repudiation,  such  un- 
necessary delay  or  laches  amounted  to  an  af- 
firmation of  plaintiff's  obligation  under  the  con- 
tract.—C1arke  v.  Borough  Asphalt  Ca,  167  N. 
Y.  S,  SSL 

V.  MBKBBBS  AMD  STOOXHOUIBM. 

(A)  Rivb«a  ud  LlablUties  m  to  Cor- 
poratlen. 


•  182  (N.Y.)  The  owner  of  all  the  capital 
stock  of  a  private  corporation  does  not  thereby 
become  the  legal  owner  of  Its  property,  but  title 
thereto  is  vested  In  the  corporate  entity.— Brock 
V.  Poor.  Ill  N.  B.  229.  216  N.  Y.  387. 

«ss3|88  (N.Y.Snp.)  In  an  Ktion  against  a  cor- 
poration to  cancel  an  agreement  whereby  bonds 
of  plaintiff  were  loaned  to  defendant,  where  it 
was  contended  that  the  loan  was  secured  through 
fraud,  evidence  held  insufficient  to  show  tibe 
fraud.— 0111  v.  Jamaica  Bay  Mfg.  Co.,  167  N. 
Y.  S.  62. 


(O  8«Imv  ov  DaCcikdfu  am  BtthmM  of  Gov* 
pormtlsM> 

€=>2I0  (N.Y.)  In  stockholder's  action  directly 
against  individaals  who  iiad  misappropriated 
corporate  assets,  the  Joiuder  of  the  corporation 
aa  a  party  defendant  necessarily  admitted  the 
fact  of  its  organization  and  its  capacity  tn 
«ue  and  be  sued.— Brock  v.  Poor,  111  N.  E.  229. 
216  N.  Y.  387. 

«sa2IO  (N.Y.Snp.)  An  ancillary  receiver  to  col- 
lect choses  in  action  should  be  joined  as  defend- 
ant in  a  stockholder's  action  to  recover  mis- 
appropriated funds  from  the  directors.— Seagrist 
V.  ^fd,  1B7  N.  T.  S.  979. 

®s>2ll  (N.Y.)  Allegations  of  complaint  in  ac- 
tion by  Bto(^holders  against  individual  defend- 
ants, truFtces  under  a  voting  agreement,  the 
president  of  the  company,  and  th6  company  it- 
self, considered  with  the  prayer  for  relief  held 
to  set  forth  a  direct  individual  cause  of  action 
in  favor  of  the  plaintiff.— Brock  t.  Poor,  111 
N.  E.  229.  218  N.  Y.  387. 

Allegations  of  complaint  against  voting  trus- 
tees of  corporation,  president  of  corporation, 
and  corporation  itself,  alleging  that  individual 
defendants  misappropriated  corporation's  as- 
sets to  their  own  use,  with  a  prayer  for  an  ac- 
counting, held  to  set  forth  derivative  canse  of 
action  distinct  from  plaintiffs  action  for  restora- 
tion of  bis  stock.— Id. 

TX.  OFFIOEBS  AMD  AGENTS. 

CD)  Antborttr  wd  FaaetiOM* 

«=>306  (N.Y.Snp.)  Where  the  directors  of  a 
corporation  authorized  an  executive  committee, 
composed  of  some  of  thdr  members,  to  act  for 
it  during  a  certain  period,  tlie  directors  wbo 
were  not  members  of  the  exeeotive  committee 
were  not  personally  liable  for  the  fraudulent 
act  of  the  executive  comtoittee  in  issoing  a  false 
prospectus  and  coUectiog  money  for  the  sale 
of  stock,  of  which  acts  they  had  no  knowledge. 
— Ottmann  v.  Blangas  Co.  of  Cuba,  167  N.  Y. 
S.  413. 

(O  RlKlita,  Dvttea,  and  Limbillties  as  to 
CorporatioM  aad  Its  Members. 

<^320  (N.Y.)  Action  by  a  stockholder  directly 
against  officers  of  a  corporation  for  accounting 
to  himself  personally  for  misappropriation  of 
property  of  the  corporation  held  not  maintain- 
able, where  the  corporation  continued  its  cor- 
porate organization  and  existence,  had  outstand- 
ing capital  stock,  maintained  its  officers,  and 
was  entitled  to  valuable  assets.- Brock  t.  Pow, 
111  N.  E.  229,  216  N.  Y.  387. 

Defendants  in  action  by  a  stockholder  against 
officers  of  corporation  d&ectly  to  require  them 
*o  account  to  him  personally  for  misaoproDria- 
tion  of  corporate  assets  held  not  estopped  from 
denying  right  to  maintain  action  on  ground  of 
their  alleged  refusal  to  dissolve  the  corporation, 
-Id. 

<^320  (N.Y.Sop.)  An  action  by  a  stockholder 
to  recover  for  and  on  behalf  of  the  corporation 
the  moneys  or  property  alleged  to  have  been 
improperly  ^aken  or  wasted  by  two  of  its  di- 
rectors was  a  purely  derivative  action,  in 
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which  any  recovery  iunred  to  the  corporatioa.— 
NeviDB  V.  Brooklyn  Citizen,  167  N.  Y.  S.  96. 

The  complaint  in  a  stockholder's  action  to 
enforce  the  corporation's  rights  against  alleged 
delinquent  directors  should  allege  the  cause  of 
action  in  faTor  of  the  corporation  and  the  facts 
entitling  the  stockholder  to  0Qe  in  place  of 
the  corporation.— Id. 

Vn.  COBPORATE  POWERS  AND 
LIABIX.rnE8. 
{A)  BxteKt  ana  Exerniae  of  Fewcn  la 
Qeaeral. 

«s»377iA  [New,  Tol.  21  Key-No.  Series] 

(N.T.)  The  plaintiff  corporation's  written 
agreement  with  the  defendant,  an  attorney,  re> 
taining  him  for  the  conduct  of  litigation  under- 
taken by  it  for  third  persona  in  violation  of 
fen.  Code,  g  280,  which  provides  that  no  cor- 
poration aiiaU  practice  law,  was  illegal.— United 
States  TiUe  Guaranty  Co.  t.  Brown,  111  N.  E. 
828. 

(B)  Repr«B«n(att4iii  of  Corporation  by  Of- 
fice ra  aad  Affenta. 

^»407  {N.T.)  A  by-law  of  a  corporation  em- 
powerinc  its  board  of  directors  to  remove  a  di- 
rector or  officer  did  not  authorize  them  to  termi- 
nate the  contract  of  employment  as  manager 
for  a  definite  term  of  one  year  of  their  managing 
director,  employed  as  manager  and  elected  di- 
rector in  pursuance  of  his  contract  of  employ- 
ment.—Cuppy  V.  Stollwerck  Broe.,  Ill  N.  E. 
249.  216  N.  T.  591. 

Even  in  the  absence  of  a  by-lnw  authorizing 
them,  the  board  of  directors  of  a  corporation 
have  power  to  remove  the  company's  agent  or 
servant .  «nployed  under  a  contract  fixing  no 
8tated  term  of  employment.— Id. 
<S=34II  (N.Y.Sup.)  Where  plaintiff  corporation, 
engaged  in  a  tailoring  busincsfl,  made  suits  for 
defendant,  who  did  not  know  that  it  was  a  cor- 
poration, his  payment  on  account  to  one  of  those 
interested  In  the  businees,  whom  he  supposed  to 
be  a  partner,  was  a  suffident  payment. — Feld- 
man-Swarris  Co.  v.  Orefice,  157  N.  X.  S.  371. 
^»4I4(1)  (N.Y.Sup.)  An  officer  cannot  gener- 
ally bind  a  corporation  on  a  promissory  note 
without  special  authority,  arising  either  from 
specific  resolutions  of  the  directors  or  from  by- 
laws.—Westchester  Mortgage  Co.  v.  Thomas  B. 
Mclntire,  Inc.,  157  N.  Y.  H.  725. 
4=3423  (N.T.Sup.)  An  action  for  damages  far 
words  slanderous  per  se,  spoken  of  plaintifT  by 
a  corporation's  officers  or  asents,  acting  within 
the  actual  or  implied  scope  of  their  employ- 
ment, or  ratified  by  the  corporation  if  in  ex- 
cess of  their  authority,  may  be  maintained 
against  the  corporation. — Khatas  7.  Barron  C. 
Collier,  Inc.,  157  N.  Y.  S.  410. 
<&=>432(5)  (N.Y.Sup.)  In  action  against  guar- 
antor of  payment  of  corporation's  note  not  un- 
der seal,  plaintiff  hrld  bound  to  show  author- 
ity of  the  corporation's  president  to  execute 
and  deliver  the  note. — Westchester  MortKuge 
Co.  T.  Thomas  B.  Mclntire,  Inc..  157  N.  Y.  S. 

m 

(P)  ClTll  Aotloaa. 

fS  (N.Y.)  The  defense  of  ultr^  vires  Is  an 
affirmative  defense,  which  must  be  pleaded. — 
Continental  Securities  Co.  v.  New  York  Ont. 
&  U.  R.  R.  Co.,  Ill  N.  E.  484,  217  N.  Y.  119. 


(O)  Crimea  an4  Criaitaal  Proacontlona. 

^^534  (N.Y.)  In  a  prosecution  against  a  cor- 
poration, where  the  court  charged  that  it  was 
amenable  for  acts  of  officers  and  those  of  em- 
ployes of  which  it  had  knowledge,  submission 
to  jury  of  question  whether  certain  persons 
were  officers  or  employes  Ae/d  proper.— l*eOTle 
T.  Hudson  Valley  Const.  Co.»  111  N.  E.  472. 
217  N.  Y.  172. 

Vni.  INSOLVENCY  ANXt  RECEIVERS. 

<8=>559  (N.Y.Sup.)  A  receiver  for  a  corpora- 
tion, once  appointed,  displaces  the  directors  in 
the  control  thereof. — ^Planten  v.  National  Nas- 
sau Bank  of  New  York,  167  N.  Y.  8.  31. 

XI.  BimOLtmON  AHD  PORFEinrRE 
OF  FBAHOHXBE. 

^=>596  (N.Y.)  To  justify  the  inference  that  a 
corporation  has  surrendered  its  franchises,  it 
is  not  sufficient  that  it  has  become  insolvent  or 
that  all  of  its  property  has  been  sold  by  the 
sheritf,  bnt  it  must  also  hare  lost  the  power  to 
continue  or  to  resume  its  business.— Brock  v. 
Poor.  Ill  N.  E.  229,  216  N.  Y.  387. 
«s»603  (N.Y.)  The  transfer  of  the  property 
and  assets  of  an  old  corporation  to  a  new  cor- 

[loradou  did  not  operate  ipso  facto  as  a  disso- 
ution  of  the  old  corporation. — Brock  v.  Poor, 
111  N.  E.  229,  216  N.  Y.  387. 
€=>608  (N.Y.)  The  dissolution  of  a  corporation 
is  not  eHected  by  its  failure  to  elect  officers  or 
by  a  sale  or  assignment  of  all  its  eorporatu  prop- 
erty and  by  a  cessation  of  all  corporate  acts,  as 
it  cannot  be  dissolved  until  such  conditions  are 
taken  advantage  of  by  the  state  as  a  ground  for 
adjudicating  its  dissolution.- Brock  v.  Poor,  111 
\.  E.  229,  210  N.  Y.  387. 
4=»6I3  (N.Y.)  Even  if  a  corporation's  transfer 
of  all  its  property  to  another  corporation  fur- 
nished the  basis  for  a  dissolution,  it  could  not 
be  decreed  by  a  conrt  of  equi^  through  its  in- 
herent power,  hut  should  he  decreed  in  proper 
proceedmgs  under  the  statutes. — Brock  v.  Poor, 
111  N.  E.  229.  216  N.  Y.  987. 

The  dissolution  of  a  corporation  cannot  be 
decreed  as  a  mere  incident  to  relief  in  a  stock- 
holder's action  directly  against  its  officers  to 
make  them  account  for  misappropriation  of  the 
assets  of  the  corporation.— id. 

Xn.  FOREION  CORPORATIONS. 

€=3659  (N.Y.Sup.)  A  limited  partnership,  form- 
ed in  Pennsylvania  under  statutory  authority, 
which  applied,  under  General  Corporation  I>ew. 
1  16,  as  a  foreign  corporation,  for  leave  to  do 
business  in  New  York,  designating  a  person  to 
receive  service  as  if  it  had  ocen  a  foreign  cor- 
poration, cannot  claim  that  service  of  summons 
upon  the  designated  person  la  insufficient.— 
Wolpki  V.  Booth  &  FHnn,  157  N.  Y.  S.  294. 
^668  (X.Y.Sup.)  That  defendant  applied  as  a 
foreign  corporation  for  a  certificate  to  do  busi- 
ness in  New  York,  and  was  granted  it,  is  pre- 
sumptive evidence  that  defendant,  though  des- 
imated  in  the  complaint  as  a  Limited  partner- 
slilp  formed  in  I'ennsylvania  under  statutory 
autnority,  is  a  foreign  corporation,  so  that  serv- 
ice at  process  upon  its  •  designated  agent  was 
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l>roper.— WoUU  t.  Booth  A  Ellnn,  167  N.  T. 
S.  i>94. 

®=s>672  (N.Y.Sup.)  Foreign  oorporation's  com- 
plaint held  defrctiTe  for  failtm  to  allege  pro- 
curing of  certificate  required  by  General  Corpo- 
ration Iolw,  fi  15,  before  making  contract  sued 
on. — Uan  Taunage's  Sons  Co.  t.  American  Dock 
Co..  157  N.  Y.  S.  446. 

Objection  to  foreign  corporation's  complaint, 
that  it  did  not  state  cause  of  action  b«cau8e 
failing  to  allege  procuring  of  certificate  required 
by  Qeneral  Corporation  Law,  S  IS.  prior  to  mak- 
ing cMmtract  aned  oo,  Md  not  waived  by  de- 
fendant's failure  to  raise  by  demurrer  or-  an- 
swer.— Id. 

'&=»672(3)  (N.Y.Sup.)  In  action  by  Ohio  colo- 
ration not  authorized  to  do  bostnese  in  New 
York,  answer  denying  that  goods  were  sold  m 
Ohio,  without  alleging  that  they  were  sold  m 
New  York,  held  insufficient.— Strausa-Pnts  Co. 
V.  Axson,  157  N.  Y.  S.  723. 
^=>672(7)  (N.Y.Sup.)  In  action  by  Ohio  corpo- 
ration for  goods  sold  and  delivered,  complamt 
held  good,  without  alleging  license  to  do  busi- 
ness, where  the  gooda  were  aliased  to  have  been 
sold  and  delivered  in  Ohio.— Strams-Priti  Co. 
V.  AiBon,  157  N.  Y.  S.  723. 

CORROBORATION. 

See  Orimlnal  Law,  ^511;  Witnesses  ^»414. 

COSTS. 

See  Courts,  <S=9l90;   Schools  and  Schoi^  Dis- 
tricts, «S=»126. 

X.  NATURE,  GROUNDS,  AND  EXTENT 
OF  RIGHT  IN  GENERAL. 

^=>22  (N.Y.Sup.)  WithiB  Code  Civ.  Proc.  | 
3228,  subaeC.  6,  providing  that  in  an  action  in 
the  Supreme  G>urt,  triable  in  Queens  County, 
which  but  for  amount  might  have  been  brought 
in  the  County  Court,  plaintiff  shall  not  have 
costs  unless  he  recover  1(500,  the  Couuty  Court 
would  have  had  jurisdiction,  though  service  was 
out  of  the  county. — Corsell  v.  Brooklyn  Heights 
R.  Co.,  157  N.  Y.  S.  1051. 

Under  Code  Civ.  Proc.  §  3228,  Bubsec.  5,  it  is 
not  one  of  the  conditions  to  denial  of  coats  to 
plaintiff  in  such  an  action  that  service  be  in 
the  county,  as  it  is  in  New  York  and  Kings 
counties. — Id. 

$=a32  (N.Y.Sup.)  In  action  to  enjoin  defend- 
ants from  drilling  oil  wells,  and  to  establish 
plaintiffs'  right  to  the  exclnslve  operation  of 
land  in  possession  of  defendants,  where  plain- 
tiffs failed  in  their  claim  to  the  ownership  of 
oil  wells  driven  by  defendantSj  and  defendants 
failed  in  their  claim  to  superior  rights  in  all 
the  land,  costs  would  not  be  awarded. — De 
Hart  V.  Enright,  157  N.  Y.  S.  46. 
^s»48  (N.Y.Sup.)  Judgment  for  costs  would  go 
against  a  plaintiff  whose  request  to  discontinue 
was  granted.— Droege  v.  BiUner,  157  N.  Y.  S. 
240. 

(&=>77  (N.Y.Sup.)  Costs  and  allowances  belong 
to  the  party,  and  not  to  the  attorney,  even 
though  they  may  usunlly  be  paid  to  the  attor- 
ney.—Rotberg  V.  Hebron.  157  N.  Y.  S.  788. 


V.  AMOUNT,  RATE,  AND  ITEMS. 

«=>i64(7)  (N.Y.&Iun.Ct)  On  judgment  for  re- 
turn of  payment  of  $28.60  to  unUcensed  assist- 
ant in  dental  office  for  dental  work,  court  will 
allow  $6  to  plaintiff's  attorn^  as  extra  costs. — 
Yankowita  v.  Arkin,  157  N.  Y.  8.  995. 

VL  TAXATION. 

«s^l97  (N.Y.Sup.)  The  Supreme  Court  sitting 
in  Special  Term  held  to  have  jurisdiction  to 
entertain  motion  to  recover  costs  and  disbume- 
ments  in  certiorari  to  review  tax  proceedings, 
not  only  by  virtue  of  an  agreement,  but  inde- 
pendent of  any  agreement.— People  ex  rel.  Town 
of  Hempstead  v.  State  Board  of  Tax  Otnn'rs, 
157  N.  yT  8.568. 

Denial  of  applicati<Hi  to  Conrt  of  Appeals  to 
recover  costs  and  disbursements  held  not  to  bar 
such  moticoi  when  made  in  the  Supreme  Conrt 
sittji^  in  Special  Term,  where  the  denial  was 
long  after  tbe  remittitar  on  which  the  motion 
was  based,  and  was  on  tbe  ground  that  the  pro- 
ceeding was  not  then  in  the  Court  of  Appeals. 
-Id. 

^216  (N.Y.Sup.)  Under  Municipal  Court  Code, 
I  171,  order  of  Municipal  Conrt  giuntiog  mo- 
tion to  set  aside  taxation  of  costs  in  favor  of 
the  defendant  reversed,  and  judgment  reinstated. 
— Rosebrock  Butter  &  Egg  Co.  v.  Joriscb,  157 
N.  Y.  8.  234. 

Vn.  ON  APPEAL  OR  ERROR,  AND 
ON  NEW  TRIAL  OR  MOTION 
THEREFOR. 

«=»230  (N.Y.Sup.)  Where  tbe  judgmrat  in  an 
action  for  an  accounting  is  affirmed  in  the  main, 
but  modified  as  to  the  personal  liability  to 
plaintiff  of  a  defendant,  judgment  will  be  en- 
tered in  such  defendant's  favor,  without  costs. 
— Connes  v.  Cranides,  157  N.  Y.  S.  806. 
^245  (N.Y.Sup.)  On  final  determination  for 
relators  in  certiorari  under  Tax  Law,  held,  that 
costs  and  disbursements  In  the  Appellate  Divi- 
sion should  be  taxed  In  accordance  with  the  di- 
rection of  an  amendment  to  the  remittitur  of  the 
Appellate  Division,  that  they  abide  the  final  de- 
termination of  the  proceeding. — People  ex  rel. 
Town  of  Hempstead  v.  State  Board  of  Tax 
Com'rs,  157  N.  Y.  S.  568. 

Vm.  PAYMENT  AND  REMEDIES 
FOR  COLLECTION. 

®=»277  (N.Y.Sup.)  It  is  the  duty  of  a  court 
to  stay  trial  until  costs  of  a  prior  acticm  for 
the  same  cause  are  paid,  though  such  cause  was 
first  instituted  in  another  cause.— Wetzel  v.  Bar- 
bite,  157  N.  Y.  S.  207. 

Under  Municipal  Court  Code,  |  15,  giving  it 
tbe  practice  and  procedure  of  the  Supreme 
Court,  the  Municipal  Court  may  stay  a  cause  of 
action  for  nonpayment  of  costs  of  a  prior  ac- 
tion in  another  court. — Id. 

«=3277(1)  (N.Y.Sup.)  Where  a  judgment  for 
an  impecunious  plaiatiS  is  reversed  solely  ou 
the  ground  that  the  County  Conrt  was  wiuiout 
jurisdiction,  liecause  the  complaint  demanded 
$2,000  "with  interest,"  a  moti(m  to  stay,  for 
nonpayment  of  costs,  proceedings  in  an  action 
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brought  thereafter  In  the  Supreme  Court  on  the 
same  cause  will  be  denied— Halpem  t,  LMUg- 
rock  Bros.  Co.,  157  N.  T.  S.  1098. 

COUNTERCUIM. 

See  Set-OtE  and  Gounterdaim. 

COUNTIES. 

m.  PBOFE&TT,  GOXTBAGTS,  AMD 
ZiXABEIiITIES. 

(O  CenntT  BxpaitMa  kbA  CiMVses  ud 
'  '  '8t«tA«»T  UablUtleB. 

«=»I33  (N.T.Sup.)  Under  County  Law,  {  240, 
Bubd.  16,  the  reasonable  coats  and  expenses  in- 
curred by  a  sheriff  in  successfully  defending 
charges  in  a  proceeding  brought  for  his  re™o™ 
are  legal  county  charges,  which  the  board  of 
superviBors  may  properly  audit  and  allow.— 
Gavin  v.  Board  of  Snp'rs  of  Bensselaer  County, 
167  N.  Y.  S.  973. 

V.  CIiAIMS  AGAINST  COUKTY. 

^204(1)  (N.Y.Sup.)  Any  attempt  made  by  a 
board  of  Bunervisors  to  audit  or  allow  an  illegal 
charge  against  the  county  is  ▼o^.—Gavin  v. 
Board  of  Sup'n  of  BensBelaer  County,  lot  S*. 
Y.  S.  973. 

COURTS. 

See  Abatement  and  Reviyal,  ^P=>1S,  43:  Ap- 
peal; BaetaidB,  <8=>35;  Constitutional  I^w, 
«a»68;  Contempt;  Costs,  «=s216,  277;  In- 
fanta, ^=>18;  Justices  of  the  Peace;  LimiM- 
tion  of  Actions.  <s»120;  Mandamus,  ®=»176~ 
1S2;  Prohibition,  «»16. 

I.  VATVKE,  BMrara.  Ajro  EBmOIBB 

OF  JUBIBDIOTIOn  IK  OEiSBJlAI* 

«=>7  (N.Y.)  Code  Civ.  Proc.  9  982a,  providing 
for  actions  in  the  state  for  injuries  to  real  estate 
without  the  state,  held  not  retroactive.— Jacobus 
V.  Colgate,  111  J^.  E.  837,  217  N.  ¥.  285. 

ITnder  Code  Civ.  Proc.  S  982a,  providing  for 
actions  for  injuries  to  real  estate  without  the 
state,  the  words  "whenever  such  an  action 
could  be  maintained  in  relation  to  personal  prop- 
erty without  the  state"  have  no  bearing  upon 
the  period  of  limitation,  but  mean  that  the 
jurisdiction  shall  be  the  same  whether  the  sub- 
ject-matter ie  realty  or  personalty.— Id. 

Where  a  complaint  alleged  destruction  of  real 
estate  and  personalty  without  the  state,  the  ac- 
tion could  be  maintained  for  loas  of  personal 
property,  though  not  for  the  trespass  to  teal  es- 
tate occurring  before  the  enactment  of  Code  Civ. 
Proc,  S  9^a,  providing  for  such  actions.— Id. 
•8=98  (N.Y.)  The  courts  of  the  forum  will  recog- 
nize workmen's  compensation  laws  of  other 
states  and  countries  and  give  effect  to  them, 
unless  contrary  to  local  leeislation.— Post  v. 
Burger  &  Gohlke,  111  N.  E.  351,  216  N.  Y. 
544. 

«s»9  (N.Y.Sop.)  A  court  of  general  jurisdiction 
has  jurisdiction  of  causes  of  action  arising  in  a 
foreign  state  or  country  between  nonreaidei  ts, 
aliens,  or  forelgnets.  both  in  actions  of  a  con- 
tractual nature  and  in  cases  of  transitory  torti. 


—State  of  Yucatan  t.  Argnmedo.  157  N.  T.  S. 

21ft. 

Where,  in  an  action  by  the  state  of  Yucatan 
against  a  former  acting  governor  thereof  for 
money  taken  from  the  state  treasury,  it  appear- 
ed that  the  action  of  the  United  Statea  govern- 
ment in  recognizing  the  Carranza  government 
had  established  that  defendant  was  a  mere 
usurper,  defendant's  contention  that  the  ques- 
tions arising  involved  the  lawfulness  of  expen- 
ditures, which  could  properly  be  determined 
only  by  the  courts  of  Yucatan,  could  not  oper- 
ate to  deprive  the  New  York  court  of  jurisdic- 
tion.—Id. 

«=>I4  (N.Y.Sop.)  Under  Code  Civ.  Proc.  1 
1780,  action  by  a  resident  of  New  Jersey  for 
damages  for  death  of  resident  of  New  Jersey  in 
railroad  wreck  in  Texas  against  foreign  corpo- 
rations held  not  within  the  Jurisdiction  of  the 
courts  of  the  state.— Fairclougb  v.  Southern  Fac. 
Co.,  157  N.  Y.  S.  802. 

Laws  1913,  c  60,  amending  Code  Civ.  Proc 
S  1780,  in  respect  to  suits  against  foreign  cor- 
porations, held  not  to  have  a  retroactive  effect, 
so  as  to  confer  upon  the  court  jurisdiction  of 
a  pending  action.— Id. 

n.  ESTABXISKMENT,  OROAinZA- 
TlOIf,  Ain>  PKOOEDUKE  IH 
GENERAL. 

(D>  BnleM  of  Decision,  AAJodlemtloMi 
Oplnlona.  ana  Record*. 

«=99l(l)  (N.Y.Sup.)  Until  the  decisions  of  the 
Court  of  Appeals  upholding  the  constitutional- 
ity of  Code  Civ.  Proc.  §  1780,  prescribing  when 
foreign  corporations  may  be  sued,  ore  overruled 
either  by  the  Supreme  Court  of  the  United 
States  or  by  the  Court  of  Appeals,,  the  Appellate 
Division  is  boimd  to  follow  them.— Fairdoogh  t. 
Southern  Pac.  Co.,  157  N.  Y.  S.  862. 
e=s99  (N.Y.Sup.)  Where,  on  plaintiff's  motion 
for  judgment  on  the  pleadings,  under  Code  Civ. 
Proc.  §  &i7,  the  court  sustained  defendant's 
demurrer  to  the  complaint,  such  decision,  unap- 
pealed  from  and  not  overruled,  was  binding  on 
the  justices  of  the  same  court  when  defendant 
brought  the  same  complaint  and  demurrer  on  for 
argument  as  a  trial  of  an  issue  of  law,  and 
an  interlocutory  judgment  overruling  the  de- 
murrer with  leave  to  answer  was  improper.— 
Rieser  v.  L.  Prager,  Inc..  157  N.  Y.  S.  118. 
«=»I00  (N.Y.Sup.)  The  last  decision  of  the 
court  upon  a  matter  is  controlling.— Powell  v. 
City  of  Rochester,  157  N.  Y.  S.  1(W. 

IV.  OOUBTS  OF  UKlTJtD  OH  INFE- 
RIOR JURISDICTION. 

«=3l80  (N.Y.Sup.)  Under  Laws  1916,  c  279, 
I  6,  Bubd.  1,  and  section  181.  and  General  C»n- 
Btniction  Law,  §  94,  the  jurisdiction  of  the  Mu- 
nicipal Court,  as  to  an  action  pending  there- 
in when  the  statute,  increasing  jurisdiction 
from  claims  of  $500  to  claims  of  $1,000.  was 
to  take  effect,  remained  at  $500.— Gold  v.  M. 
Longfelder  &  Son,  157  N.  Y.  S.  281. 
®=9|88(^  (N.Y.Mun.Ct.)  Action  for  damages 
for  wrongful  attachment  issued  against  plain- 
tiff's property  in  a  former  action  held  in  effect 
an  action  for  malicious  prosecution,  of  which 
the  Munlripal  Court,  under  Mnnidpftl  Court 
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Oode  ms,  J  6,  Mibd.  1,  liad  no  jpiiidictiML— 
BarsotttT  Pelrano.  ISf  N.  T.  S.  844. 

<e=»  1 89  (N.Y.Sap.)  A  set-off  need  not  be  plead- 
ed in  terms,  bat  it  1b  auflSdent  if  the  facts  al- 
leged apprise  the  plaiotlff  of  the  Issues,  under 
the  liberal  rules  for  constniction  of  pleadion  In 
the  Manicipal  Court.— Oerson  t.  EhiterpTiae  Tin- 
ware Co.,  167  N.  T.  S.  149. 


189  (N.Y.Sup.)  The  Munidpal  Court,  since 
September  1,  1915.  a  court  of  record,  might  va- 
cate a  Batisfactlon  of  its  jndsment  at  the  in- 
ntance  of  the  plaintiEfs  attorney,  seeking  to  en- 
force his  lien  against  It,  even  tboagh  the  judg- 
ment was  obtained  prior  to  that  date. — Durings- 
hoff  V.  O.  B.  Coates  &  Co..  167  N.  T.  S.  230. 

«=>I89  (N.T.SupJ  Case  on  trial  in  Municipal 
Court  of  City  of  New  York  held  not  submitted 
by  parties  to  trial  court  for  decision  so  com- 
pletely as  to  preclude  plaintiff's  right  to  discon- 
tinue, so  that  his  request  therefor  sbonld  have 
been  granted.— Drow  T.  Bittner,  167  N.  T.  S. 
240. 

€X»I89(7)  (N.T.Supj  Under  Municipal  Court 
t'ode  of  New  York  City,  §  78,  subd.  7,  and  sec- 
tion 15,  Municipal  Courts  held  to  have  power 
to  order  a  bill  of  particulars  of  a  defense.— 
Voron  &  Chait  v.  Benguiat,  157  N.  T.  S.  779. 
«=>I89(15)  (N.Y.Sup.)  A  default  taken  against 
plaintiff  for  nonappearance  of  counsel  will  sot 
be  aet  aside,  where  no  affidavit  of  enBasement 
was  presented  and  one  such  default  had  already 
bt'pn  set  aside. — Schindler  v.  Misroch,  167  N. 
Y.  S.  793. 

That  plaintiff's  counsel  was  engaged  before 
a  justice  sittioe  in  the  Children's  Court  la  no 
r*'niind  for  setting  aside  a  default  entered  in  the 
Municipal  Court  for  nonappearance  of  counsel. 
— Id. 

e=9l89(l&)  (N.Y.Sup.)  A  default  judgment  in 
the  HuDicipal  Court  against  i^iaiotifl,  whose  at- 
torney was  actually  engaged  in  the  trial  of  an- 
other case  at  the  time  net,  should  be  opened 
without  terms— Fidelity  &  Casualty  Go.  of  New 
York  V.  Black,  157  N.  Y.  S.  838. 

189(1)  (N.Y.Sup.)  A  plaintiff  in  the  Munic- 
ipal Court,  without  coon  eel,  does  not,  by  failure 
to  object  to  t«Btinioi!7,  waive  th«  role  of  sab- 
Btantive  law  against  contradlc^g  a  written 
contract  by  contemporaneous  oral  agreement— 
Klatzky  v.  Hatch,  107  N.  Y.  S.  87& 

«=>I89(6)  (N.Y.Sup.)  Where  a  ground  of  an  at- 
tachment, as  stated  in  the  warrant,  in  ac- 
cordance with  Municipal  Co  art  Code,  S  41,  was 
that  defendant  "has  disposed  or  Is  about  to 
dispose  of  his  property  with  intent  to  defraud 
his  creditors,"  such  alternative^  stated  gronnd 
WHS  had. — Breakstone  Bros.  Bronx  Branch  v. 
Hyman,  157  N.  Y.  8.  898. 

^189(15)  (N.Y.Sup.)  A  judgment  cannot  be 
vacated  on  motion  for  UMuervice  of  process; 
the  remedy  being  to  move  to  set  aside  the  de- 
fault nnder  Municipal  Court  Act,  |  266.— Ber- 
nard V.  Koseneeld.  157  N.  Y.  S.  1084. 

Under  Municipal  Court  Act,  5  256,  providing 
for  the  opening  of  default  judgments,  it  is  with- 
in the  power  of  tbe  court  to  impose  the  condi- 
tion that  the  moving  party  deposit  the  amount 


of  (he  Judgmrat  against  bim  In  <»dez  to  secure 
the  opening  of  the  default.— Id. 
<^l89(9HN.Y.Sup.)  In  an  action  in  the  City 
Court  of  New  York,  where  no  counterdalm  had 
been  interposed,  plaintiff  was  endUed  to  dis- 
continue Tnth  costs  at  any  time,  where  no  par- 
ticular circumstances  warranted  the  denial  of 
his  application,— Harrigan  v.  Prendergast,  157 
N.  Y.  S.  1086. 

«==>I89  (N.Y.CcCt)  Where  a  complaint  filed  in 
Ci^  Court  fails  to  comply  with  Codg  Civ.  Proc 
S  2936,  in  that  it  does  not  specify  tbe  amount 
actually  due  or  pray  judgment  for  the  amount 
due,  the  City  Court  is  without  jurisdiction  to 
enter  a  default  judgment  without  proot — Mon- 
eyweight  Scale  Co.  v.  Price,  157  N.  Y.  S.  463. 
^189(1)  (N.Y.Mun.Ct)  The  joining  of  anoth- 
er party  as  a  party  defendant  under  amend- 
ment, while  it  ma;  be  done  under  New  York 
City  Municipal  Court  Code,  S  27.  aubd.  2, 
should  be  done  by  issne  of  summons,  as  proridad 
by  Code  Civ.  Proc  I  458.— Barsotti  v.  Petri  no, 
157  N.  Y.  S.  844. 

<S=>I89(71  (N.Y.Mun.Ct)  An  action  for  wrong- 
ful attachment  may  be  changed  by  amendment 
to  an  action  iipcm  the  surety's  undertaking  in 
the  attachment  proceeding,  bringing  In  the 
surety  as  a  party  defendant,  nnder  Municipal 
Court  Code,  fi  93,  subd.  2.— Barsotti  v.  Purano, 
157  N.  Y.  S.  S44. 

^=3 1 90  (N.Y.Sup.)  On  motion  to  review  the 
taxation  of  costs  in  the  Municipal  Court,  the 
order  of  taxation  cannot  be  appealed ;  but  the 
appeal  muBt  be  taken  from  the  judgment,  and 
tbe  order  must  be  Incorporated  in  the  notice  of 
appeal  by  reference.— Federal  Iron  &  Metal  Co. 
V.  WllUam  Levine  &  Co..  167  N.  T.  S.  220. 
^=>I90  (N.Y.Sup.)  Under  Municipal  Court 
Code,  is  19,  78,  it  will  be  presumed  that  a  mov- 
ing amdavit  to  stay  proceedings  in  an  action 
begnn  by  summons  without  complaint,  until  pay- 
ment of  costs  awarded  in  a  prior  action  between 
tbe  same  parties  for  the  same  cause,  was  based 
on  indorsement  of  nature  of  the  action  on  the 
summons.- Wetzel  v.  Barhite,  157  N.  Y.  S.  297. 
«=>I90  (N.Y.Sup.)  Under  Code  Civ.  Proc.  SS 
1340,  1341  et  seq.,  1S53,  8188-S190,  held,  that 
only  tbe  appellate  court  or  a  judge  thereof  could 
grant  a  stay  upon  an  appeal  from  the  City 
Court  of  the  City  of  New  York,  an  inferior  and 
local  court— Bimboni  v.  McGormack,  167  N.  Y. 
8.  209. 

Under  Code  Civ.  Proc.  H  1344.  1348,  an  Ap- 
pellate Term,  when  no  appeal  from  the  City 
Court  was  ptaiding  before  it,  would  deny  a  mo- 
tion to  aet  adde  an  order  of  the  City  Court 
staying  proceedings  toward  enforcement  of  a 
judgment.— Id. 

«=»I90(2)  (N.Y.Sup.)  Under  Municipal  Court 
Act,  S  257,  providing  as  to  what  judgments  are 
appealable,  where  the  court  opened  a  default  on 
condition,  and  tbe  moving  part;  failed  to  com- 
ply therewith,  the  judgment  remained  a  de- 
fault judgment,  and  was  not  appealable. — Ber- 
nard v.  Rosenfield.  157  N.  T.  S.  1084. 

V.  OOVBTB  OF  PROBATE  JTUBIBDIO- 
TION. 

«=)200'/2  (N.Y.Sup.)  The  Surrogate's  Court,  op 
an  accounting  begun  before  the  legislation  of 
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1914,  broadening  its  powers,  could  not  determine 
the  question  of  title  of  testatrix  to  laud  or  de- 
clare that  she  held  it  in  trust— Hastrich  v. 
Pikher.  157  N.  Y.  S.  613. 

VX.  OOVBTS  OF  APPXXUITE  JUBIS- 
DICTIOH. 
(B)  Coarta  of  PurttcnlKr  Statea. 

«=5»237  (N.Y.)  The  Court  of  Appeals  is  with* 
out  power  to  decide  a  ijuestion  certified  to  it  by 
the  Appellate  Division,  if  the  answer  makei  it 
necessary  to  pass  upon  a  Question  of  fact. — 
Palmer  v.  State,  111  N.  E.  211. 

VXEL  COHCtrBREMT  AND  CONFUCT- 
UrO  JUBISDIOTIOW,  AMD 

coMrrr. 

(A)  ConrtN  of   Same  State,   and  Transfer 
Of  Caa»e«, 

<@=»48l  (N.Y.Sur.)  An  order  transferring  to 
the  Supreme  Court  the  trial  of  Issues  in  con- 
tested probate  proceeding  is  not  in  contraven- 
tion of  an  order  settling  issaae  of  fact  and  di- 
recting a  trial  bf  jury.— In  re  Ebo's  Will,  1S7 
X.  Y.  S.  653. 

A  decree  in  rem,  rendered  by  one  surrogate 
of  New  York  county,  should  not  be  set  aside  by 
the  other  surrogate. — ^Id. 

A  jurisdictional  interlocutory  order  of  one 
surrogate  of  the  county  of  New  York  should  not 
be  disturbed  by  the  other  surrogate.— Id. 

(!!>  State  Courts  ana  United  Statea  CoartR< 

€=>489C4)  (N.Y.Sup.)  The  state  courts  will  re- 
fuse damages  for  the  infringement  of  an  un- 
published play  by  motion  pictures  subsequent  to 
the  copyright  of  other  motion  pictures,  where 
the  federal  courts  ■have  not  determined  the  por- 
tion of  damages  due  to  infringement  of  the  copy- 
righted scenes.— O'Neill  v.  General  Film  Co., 
157  N.  T.  S.  102a 

COVENANTS. 

See  Injunction,  «=»136;  Trusts.  ^tssSO: 

n.  COMSTBrirCTIOM  AND  OPERA- 
TION. 

(C)  Co-venantM  mm  to  Use  of  Real  Pvopertr. 

4=»49  (N.Y.Sup.)  All  doubts  and  ambiguities 
hi  the  language  of  a  restrictive  covenant  must 
be  resolved  10  favor  of  the  natural  right  of 
free  use  and  enjoyment  of  property,  and  against 
restrictions.- Schoonmaker  t.  Heckacber,  157 
N.  Y.  S.  75. 

The  owner  of  real  property  has  the  right  to 
restrict  its  uses  by  covenant  or  agreement, 
which  restriction  will  be  upheld,  if  reasonable 
and  not  contrary  to  the  public  welfare.— Id. 
®^5I  (N.Y.Sup.)  Building  restriction  covenant 
between  the  predccessorB  of  the  plaintiOfs  and 
the  defendant,  running  with  the  land  described 
Qs  lying  on  the  south  side  of  Thirty-Eighth 
street,  between  Madison  avenue  on  the  westerly 
side  and  Lexington  avenue  on  the  easterly,  and 
also  on  Madison  avenue,  held  not  to  include  de- 
fendant's lota  on  the  southwest  comer  of  Aladi- 
Bon  avenue  and  Thirty-Kighth  street.— Schoon- 
maker V.  Heckscher,  157  N.  Y.  S.  75. 
$=»72  (N.Y.)  A  covenant  in  a  grant  of  land 
from  the  dty  of  New  Yoric  to  ao  Indlvidaal. 
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binding  the  grantee  to  make  and  finish  a  street 
when,  but  not  until,  required  to  do  so  by  the 
city,  became  inoperative  when  the  city  specifi* 
cally  abandoned  its  intention  to  construct  aach 
street— In  re  Willard  Parker  HoqtltsJ,  111  N. 
E.  256,  217  N.  Y.  1. 

COVERTURE. 

See  Huriiand  and  Wife. 

CREDIBILITY. 

See  Witnesses,  «=3379,  414. 

CREDITORS. 

See  Assignments  for  Benefit  of  Orediton; 
Bankruptcy. 

CRIMINAL  LAW. 

See  Bastards,  ^ss>19~9Z\  Burglary;  Conspir- 
OCT,  «s:»47  ;  Cinitempt ;  Corporations,  9=95^ ; 
Disorderly  Conduct ;  Disorderly  House ;  Km- 
bezzlement ;  Fines j  Game,  ^s»& :  Homicide ; 
Indictment  and  Information;  Intoxicating 
Liquors;  Kidnapping:  Municipal  Corpora- 
tions,  4=s9633-640:  Bobbery;  Vagrancy; 
Witnesses. 

III.  PASTIES  TO  OFFENSES. 

^=959  (N.YO  To.  constitute  an  "accomplice" 
one  must  be  so  connected  with  a  crime  that  at 
common  law  he  might  himself  have  been  con- 
victed either  as  the  principal  or  as  an  acces- 
sory before  the  fact,— People  v.  Swenrky,  111  N. 
E.  212,  216  N.  T.  471. 

To  constitute  one  an  accomplice  to  the  crime 
of  poisoning  horses,  it  was  enough  that  he  m&dr 
himself  a  party  to  a  conspiracy.— Id. 

In  a  proseciltion  under  Penal  Law,  %  190,  for 
poisoning  horses,  witness  for  the  state  held,  on 
the  facta  shown,  not  an  ace<Knpllce.— Id. 
^=969  (N.T.)  One  does  not  become  an  "acces- 
sory before  the  fact"  by  the  mere  approval  of  a 
crime  after  the  event,  but,  under  Penal  Law, 
S  2,  defining  principals  and  accessOTiea,  niough 
must  be  shown  to  justify  the  inference  that  he 
counseled  or  induced  or  encouraged  the  tnrime.- 
People  T.  Swersky,  111  N.  B.  212,  216  N.  T. 
471. 

rV.  JUBISDICTION. 

^90  (N.Y.Co.Ct.)  Courts  of  limited  and  spe- 
cial junsdictioD,  sudi  as  Justice  Courts,  should 
be  strictly  confined  to  the  jurisdiction  f^vea 
them.— People  v.  Sparrow,  157  N.  Y.  S.  265. 
^s»97  (N.Y.)  Under  provision  of  Penal  Law,  { 
1930j  penalizing  transaction  committed  partly 
within  and  partly  without  state,  it  5s  sufficienC 
to  constitute  crime  that  transaction  would  be  a 
crime  if  committed  wholly  within  New  York 
regardless  of  law  of  foreign  state. — People  v. 
Zayas,  111  N.  B.  465,  217  N.  T.  78. 

X.  EVIDENCE. 

(A)  Jadiolal  Notioe,  Pvesnmptlona,  And 
Bnrden  of  Proof. 

«=»308  (N.Y.Sup.)  The  presumption  of  inno- 
cence belongs  to  the  defendant  during  the  intro- 
duction of  evidence,  the  summing  qd  of  coun- 
sel, the  charge  of  the  court,  and  vntu  the  jury. 
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by  its  verdict.  nooBdns  that  it  la  overcome  m 
ianocence  is  ettablufaAcL— Peoide  t.  BertlinL  167 
N.  X.  S.  699. 

lO)  Dtker  OV«M«M,  ud  OluwMtev  of  A»- 
eDsed. 

•@=>370  <N.Y.)  Where  guilt  cannot  be  predi- 
cated on  mere  commission  ot  an  act,  guilty 
knowledge  ma^  be  proved  by  evidence  of  com- 
plicity in  similar  offenseH.— People  v.  Hudson 
Valley  Const  Co.,  Ill  N.  E.  472,  217  N.  T. 
172. 

^371  (N.T.)  When  guilt  cannot  be  predicated 
on  mere  commission  ot  an  act,  the  gtnlty  intent 
may  be  proved  by  evidence  of  complicity  in 
similar  offenses.— People  v.  Hudson,  Valley 
Const.  Co.,  Ill  N.  E.  472,  217  N.  Y.  172. 
^»372  (N.Y.)  In  a  prosecation  for  larceny  com- 
mitted by  false  pretenses,  where  a  defense  was 
based  on  Penal  Law,  {  1306,  that  the  property 
was  appropriated  openly,  admission  vf  evidence 
oE  a  series  of  Inrcenies  through  misrepresenta- 
tion as  to  contracts  was  not  error.— People  t. 
Hudson  VaUey  Const  Co.,  Ul  N.  BL  472,  217 
N.  Y.  172. 

(J)  T«Btlm«mr  •<  AcGOMpIlM*  Md  CmA»- 
tendmntB. 

4s»507  (N.Y.Gen.Sess.)  Under  Code  Or.  Proc 
§  399,  and  Penal  Law,  {  2,  one  was  not  an  ac- 
compuce  from  the  mere  fact  that  he  was  asked 
by  another  for  a  bribe,  but  his  conduct  subse- 
quent thereto  might  indicate  that  he  was  or 
was  not  an  accomplice.— People  v.  Wood,  157  N. 
Y.  a.  641.  • 

«=3»6M  (N.Y.)  Under  Code  Cr.  Proc  {  899,  tor- 
bidding  conviction  on  uncorroborated  testimony 
of  accomplice,  conviction  of  defendant  in  prose- 
cution under  Penal  Law,  }  190,  for  poisoning 
horses,  reversed.— People  v.  Swenky,  111  N.  E. 
212,  216  N.  Y.  471. 

Under  Code  Cr.  Proc.  {  399,  corroboration 
is  not  required  to  prove  the  whole  crime,  but  ie 
sufficient  if  it  tends  to  connect  defmdant  with 
its  commisrion. — Id. 

(K)  CoBtoaalama. 

4©=>53l  (N.Y.)  Under  Code  Cr.  Proc.  S  395,  re- 
]atiDg  to  confessions  obtained  through  fear,  the 
defendant's  testimony  that  he  made  a  confession 
for  fear  of  a  "licking"  was  admissible.— People 
V.  Xaranto,  111  N.  E.  753,  217  N.  Y.  199. 

Testimony  of  defendant  that  he  had  confessed 
because  he  had  heard  that  force  and  vlt^ence 
had  been  used  upon  others  to  secure  confessions 
held  sufficiently  spedBc. — Id. 

Where  the  other  evidence  was  evenly  balanc- 
ed, the  court  should  have  required  proof  that  all 
the  rules  relating  to  eonfeuion*  bad  been  ob- 
served.—Id. 

(H)  Weight  nnd  Snnolenor* 

€=3562  (N.Y.)  Insufficient  evidence  is  no  evi- 
dence in  the  eye  of  the  law.— People  v.  Scharf, 
111  N.  E.  758,  217  N.  Y.  204. 
®3»568  (N.Y.Gen.Sess.)  The    regnlrement  of 

proof  of  each  essential  olpraent  of  nn  offense 
applies  to  all  cases,   including  summary  con- 


Ttetioms  in  a  Maxdatrate's  Oonrt— Paotide  t. 
Brown,  167  N.  YTb;  465. 

XH.  THIAL 
(A)  PveUmlnMrr  Proe««dia«B. 

«s3627>/2  (N.Y.Gen.Ses8.)  A  motion  to  Inspect 
the  minutes  of  the  grand  jury  is  only  granted, 
in  the  discretion  of  the  court  to  enable  accused 
to  move  to  set  aside  the  Indictment,  either  for 
the  reason  specified  In  Code  Cr.  Proc.  I  313,  or 
on  the  gronnd  that  accused's  ocnuDtntional 
rights  have  been  htvaded.— Peoide  t.  Wood,  167 
N.  Y.  S.  541. 

Defendant's  motion  to  inspect  the  minutes  of 
the  grand  jury  to  enable  him  to  move  for  a  dta- 
missal,  settine  out  the  testimony  of  subsequent 
grand  Jury  witnesses  before  a  legislative  inves- 
tigating committee  rdative  to  the  charge  made 
in  the  indictment  showed  caiun  for  granting 
the  motion.— Id. 

(E)  Arffnments  and   Coadaet  of  Coanscl. 

«=372l  (N.Y.)  Statements  by  the  prosecntor, 
pointing  out  that  accused  failed  to  contradict 
testimony  of  the  only  eyewitness  of  the  of- 
fense, held  in  violation  of  Code  Cr.  Proc.  393, 
declaring  that  there  shall  be  no  presumption 
against  him  because  accused  fails  to  testify.— 
People  V.  Watson,  111  N.  E.  243,  216  N.  Y.  565. 
4=3723  (N.Y.)  Argument  by  the  prosecutor, 
urging  the  jury  not  to  burden  the  state  with 
the  expense  of  maintaining  accused  if  he  was 
guilty  of  murder  in  the  first  degree,  was  improp- 
er.-PeopIe  t.  Watson.  lU  N.  S.  248,  216  N.  Y. 
566. 

tr)  ProTlMM  of  Oovrt  and  Jsft  Im  Gett* 
•ral. 

^3»74l  (N.Y.)  A  mere  snnnise  or  conjecture 
does  not  raise  a  conQict  of  proof  or  a  question 
of  fact— People  v.  Scharf,  111  N.  E.  758,  217 
N.  T.  204. 

4=>742  (N.Y.)  In  prosecution  under  Penal 
Law,  S  190,  for  poisoning  horses,  JieM,  on  the 
evidence,  that  whether  witness  for  the  state 
whose  testimony  tended  to  convict  the  defend- 
ant was  an  accomplice  was  for  the  jury.— 
People  V.  Swersky,  111  N.  E.  212.  216  N.  Y. 
47L 

«=3742  (N.Y.Qen.Se88.)  Under  Code  Gr.  Proc. 
S  399,  the  court  where  there  is  no  conflict  in  the 
evidence,  etc.,  must  determine  whether  a  wit- 
ness is  an  accomplice ;  but  where  the  testi- 
mony leaves  a  question  of  fact  as  to  whether  he 
is  an  accomplice,  it  is  for  the  jury. — People  v. 
Wood,  167  N.  Y.  S.  541. 

(CO  NecessltT't  Reqalaltea,  and  Snfllolanor 
of  Inatractlons. 

«=»8I4  (N.Y.Sup.)  The  only  evidence  being  of 
robbery  in  the  first  degree,  under  Penal  Law,  | 
2124,  subd.  3,  not  instructing  on  lesser  degrees 
was  not  error.— People  t.  Travis.  167  N.  Y.  S. 
577. 

Xin.  MOTIONS  FOB  NEW  TBIAIi 
AND  IM  ABBEST. 

<S=>906  (N.Y.ro.Ct)  Code  Cr.  Proc  |  465,  re- 
lating to  motions  for  new  trial,  hM  to  apply 
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only  to  criminal  cases  proaecuted  hs  indictment, 
and  not  to  those  tried  without  indictment  in  a 
Court  of  Special  SesBionB. — People  v.  Sparrow, 
157  N.  Y.  S.  265. 

«=»950  (N.Y.Co.Ct.)  The  Oeneva  aty  Court 
being  given  the  same  power  as  a  jnstice  of  the 
peace,  canoot,  after  criminal  trial  and  certifi- 
cate of  conviction  and  sentence  is  prepared  and 
filed,  reopen  the  case  on  motion  for  new  trial 
on  the  ground  of  newlj  discovered  evidence. — 
People  V.  Sparrow,  157  N.  Y.  S.  265. 

XIV.  JITDOMENT,  SENTENCE.  AND 
FINAI.  COMMITMENT. 

«s>IOOO  (N.Y.Co.Ct.>  A  certificate  of  convic- 
tion was  not  objectionable,  as  not  ciHifonning  to 
the  judgment,  thougb  it  stated  tiiat  defendant 
was  sentenced  to  *^85  days  or  pay  a  fine  of 
$85,"  and  the  ^dgment  mentioned  the  fine  be- 
fore its  alternative. — People  v.  Chamberlain,  1C7 
N.  y.  S.  535. 

XV.  APPEAL  AND  ERROB,  AND 
CERTIORARI. 

(A)  Porm   ot  Remedr,  Jarladletlotti  and 
RlVht  of  R«view. 

<&=»(023(8)  (N.Y.)  The  determination  of  the  Ap- 
pellate Division  overruling  the  defendant's  de- 
murrer to  an  information  is  appealable  to  the 
Court  of  Appeals.— People  v.  Wendel,  HI  N.  E. 
846,  217  N.  T.  260. 

«=9l023  <N.Y.Oen.Seas.)  The  decision  upon  a 
motion  to  inspect  the  minutes  of  the  grand  jury 
cannot  be  reviewed  upon  an  a^eaT  from  the 
order  made  thereon.— People  t.  Wood,  157  N.  Y. 
8.  041. 

(D)  RmovA  mmA  PraeaedlBsa  Mot  la  ILee- 
ovd. 

^11  If  <N.T.Co.Ct)  Where  defendant's  con- 
tention that  the  magistrate,  in  sentencing  him 
for  hunting  rabbits  with  a  ferret,  in  violation 
of  Conservation  Law,  %  176,  as  added  and 
amended,  ai^lied  a  civil  instead  of  a  criminal 
paialty,  is  refuted  by  the  macistrat^B  return, 
the  County  Court  will  accept  the  return  as  cor- 
rect—People v.  Chamberlain.  107  N.  Y.  S.  635. 

{O]  Review. 

^s>l(34  (N.Y.Sup.)  On  appeal  from  a  convic- 
tion of  robbery,  the  issue  for  the  court  is.  not 
whether  the  defendant  is  guilty,  but  whether  he 
was  adjudged  guilty  after  trial  in  substantial 
conformity  to  law.— People  v.  Bertlinl.  157  N,  Y. 
S.  599. 

«=s>tl34  (N.Y.Gen.Seas.)  Practically  the  only 
manner  in  which  an  accused  can  talce  advantage 
of  bis  legal  rights,  if  the  evidence  before  the 
grand  ;iury  is  uisuffideot  to  sustain  the  indict- 
ment, 18  to  test  the  question  upon  appeal  from 
the  final  judgment.— People  v.  Wood,  157  N.  Y, 
S.  541. 

«=»II63  (N.Y.Sup.)  The  substantial  rights  of 
one  accused  of  robbery  are  affected  by  the  ad- 
mission of  illegal  or  imprnpor  tPNtimony,  unless 
such  testimony  was  not  prejudicial. — People  v. 
BcrtUni,  157  X.  Y.  S.  590. 

Where  the  state  claims  that  evidence  errone- 
oasly  admitted  was  harmless,  the  burden  Is  on  it 


to  prove  that  it  was  harmless  and  could  not 
have  prejudiced  the  defendant. — ^Id. 
^\169  (N.Y.Sup.)  The  decUion  of  the  court 
on  appeal  from  a  conviction  cannot  be  affected 
by  the  fact  that  it  would,  even  with  improper 
proof  excluded,  reach  the  conclusion  reached 
by  the  Jury.— People  v.  BertliDi,  157  N.  T.  S. 
590. 

«=»  1 170  (N.Y.)  Where  defendant's  testimony 
tended  to  exonerate  him,  but  his  confeasion  tend- 
ed to  implicate  bim,  exclusion  of  his  testimony 
as  to  the  means  by  which  the  confession  was 
obtained  was  prejudicial  error.— People  v.  Ta- 
ranto.  111  N.  B.  763,  217  N.  Y.  199. 

Error  in  exclodin^  defendant's  testimony  that 
he  made  a  confession  through  fear  was  not 
cured  by  a  charge  that  the  jury  might  disregard 
the  confession,  if  tbey  found  it  wsa  procured 
thToogh  tear. — Id. 

(H)  Deteamlii«tlon    «Bd    DlspOKlttOB  ot 

«=»)  186  m.Y.)  In  view  of  Code  Cr.  Proc.  | 
542,  TeomriDg  jndgmoit  without  regard  to 
tccbnical  errors  not  affecting  substantial  rights 
of  parties,  conviction  of  defendant  affirmed, 
where  it  appeared  that  he  would  have  been  con- 
victed by  evidence  of  a  witness,  declared  not 
an  accomplice,  even  if  be  was  an  accomplice. — 
People  v.  Swersky,  111  N.  S.  212,  216  N.  Y. 
471. 

*=»1186  (N.Y.)  Under  Code  Cr.  Proa  {  542, 
imprwer  comment  by  the  prosecutor  on  accus- 
ed's nilure  to  take  the  stand,  wUch  Ui«  jury 
was  by  the  trial  court  directed '  to  disr^anl, 
is  no  ground  for  reversal,  accused's  guilt  being 
abundantly  sliown.— People  T.  Watsm,  111  if. 
E.  243,  216  N.  Y.  565. 

186  (N.Y.Sup.)  Admlsdon  of  improper  evi- 
dence as  to  prior  identification  of  defendant  held 
such  error  as  to  require  reversal,  in  spite  of 
Code  Cr.  Proc.  S  642.  requiring  judgment  on 
appeal  without  regard  to  technical  errors  which 
do  not  affect  substantial  rights  of  the  parties. 
-People  V.  Bertlinl,  157  N.  Y.  S.  009. 
®=>II86  (N.Y.Co.Ct.)  In  view  of  Code  Cr. 
Proc.  fi  764,  the  fact  that  the  commitment  stat- 
ed merely  that  defendant  was  convicted  of  "vio- 
lation of  section  176  of  the  Conservation  Law," 
without  stating  that  he  was  convicted  of  hunt* 
ing  rabbits  with  a  ferret,  giving  the  time  and 
place,  did  not  require  a  reversal. — People  v. 
Chamberiain,  167  N.  Y.  S.  635. 

XVn.  PUNISHMENT  AND  VBEVBH'* 
TION  OF  ORIMB. 

«=»I2II  (N.Y.Co.Ct)  One   who   baa  pleaded 

guilty,  and  whose  sentence  has  been  suspended, 
has  been  "convicted,"  and  so  on  a  subsequent 
conviction  not  entitled  to  an  indeterminate  sen- 
tence under  Penal  Law,  ||  21,  1941,  2189,  and 
Code  Cr.  Proc.  S§  470a,  470b.— People  «  reL 
Cohen  v.  Rattigan,  157  N.  Y.  S.  l(m. 

CROSS-EXAMINATION. 

See  Witnesses,  ^288. 

CROSSINGS. 

See  Railroads,  «=»90. 
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CURATIVE  STATUTES. 

Siee  Tazation.  «=^770. 

CUSTODY. 

See  Infants,  «=s>18;  Parent  and  Ofaild,  «s»2. 

CUSTOMS  AND  USAGES. 

^  ■>I4  (N.Y.Sap.)  In  a  salesman's  action  to  re- 
cover under  employment  contract  for  specific 
terxn,  it  was  error  to  permit  defendant  to  prove 
trade  castom  of  eiiiployinK  udesmen  onlr  from 
year  to  year.— SMrenant  t.  Opomauer,  167  N. 
V.  S.  147. 

9=s»l5  G!7.Y.Snp.)  In  an  action  for  commissions 
by  brokers  acting  for  the  buyer  of  carbolic  crys- 
tals asainat  the  broker  for  the  manufactarer, 
defendant  should  bare  been  permitted  to  show 
orally  that  it  was  customary  in  the  trade  to 
agree  to  protect  the  broker  for  a  buyer^Spilo 
V.  Baumann-McWhirter  Chemical  Co^  1S7  N. 
X.  S.  521. 

DAMAGES. 

See  Bail,  «==>91;  Carriers,  «=>105;  Corpora- 
tion b,  9=9 121;  Eminent  Domain,  <t=9l01, 
110;  Master  and  Servant,  «=>240%.  361- 
893%;  MonidMl  OorporatioiiB,  «ai>401; 
Sales,  «a>412;  Trover  and  Oonversion,  4» 
62. 

n.  irOKUfAIi  DA1CAOE8. 


•  12  (N.Y.Sup.)  In  an  action  for  feilure  to 
deliver  corporate  stock  sold,  it  was  error  to  dis- 
miss the  complaint  solely  for  lack  of  proof  of 
damage,  aa  nominal  damages  should  have  been 
awarded.— Button  t.  Tamn,  167  N.  T.  S.  214. 

VI.  MEASUBE  OF  DAlCAOlia. 

(B)  iBjarlea  to  Property* 

13  ^.Y.Sap.)  Damages  for  a  total  destruc- 
tion of  plaintifFB'  wagon  from  collision  with  one 
of  defendant's  cam  would  be  the  value  of  the 
wagon  at  the  time  of  the  accident— BofFmann  t. 
Third  Ave.  By.  Co..  167  N.  T.  S.  877. 

<0  BreMh  of  CoKtrnet. 

®=>I20  (N.Y.Sup.)  Mensare  of  damages  for 
breach  of  contract  to  maintain  for  a  specified 
period  an  elevator  is  the  sum  the  owner  was 
required  to  pay  to  another  in  excess  of  the  con- 
tract price  to  maintain  the  elevator  during  the 
period.— Borchardt  v.  Lord  Electric  Co~  167  N. 
Y.  S.  444. 

^»I23  -(N.Y.Snp.)  Measure  of  damages  for 
breach  of  contract  to  maintain  for  a  spedfled 

period  an  elevator,  resulting  from  negligent 
maintenance,  is  the  amount  necessarily  paid  for 
repairs,  and  that  is  not  i^own  by  the  fact  that 
a  tliird  person  had  given  an  estimate  therefor.— 
Borchardt  v.  Lord  Electric  Co.,  167  M.  Y.  S. 
444. 

Vn,  ZNADEQUATE   AXD  EXCESSIVE 
DAMAGES. 

^131  (N.Y.Sup.)  A  verdict  of  9126  for  inju- 
ry from  the  qtUung  ot  hot  coffee,  causing  only 
a  slight  bum,  which  healed  v«y  quickly,  was 


ncessive,  and  would  be  reduced  to  $86l— Ep- 
stein V.  ChUds  Co.,  167  N.  T.  S.  210. 
«=»I39  (N.Y.Sup.)  Judgment  for  plaintiff  for 
$202  damages  for  the  total  destruction  of  bis 
wagon  by  collisi<Hi  with  defendant's  car  held 
without  support  in  the  eTidenee.--BofCmann  t. 
Third  Avftlty.  Co..  167  N.  Y.  8.  877. 

▼m.  PIXADniO.  EVIDENCE,  AKD 

AftsnsMBirr. 

(B)  Bvldcnee, 

«=»I75  (N.Y.)  In  an  action  for  breach  of  a  con- 
tract employing  plaintiff  to  make  up  all  skirts 
manufactured  by  defendants  during  a  certain 
period  at  a  certain  price  per  skirt,  admission  of 
evidence  as  to  the  number  of  skirts  plaintiff 
made  a  previous  year  onder  similar  circum- 
stances was  pitoper  as  a  basis  for  damages.— 
Scblossberg  V.  Brady.  Ill  N.  B.  222,  210  N.  Y. 
579. 

«=»I89  (N.Y.)  Evidence  in  an  action  for  dam- 
ages for  breach  of  a  contract  of  employment  to 
make  op  ail  skirts  manufactured  by  defendants 
during  a  certain  period  at  a  fixed  price  per 
skirt  ield  not  to  furnish  an;  basis  for  a  finding 
as  to  profits  lost  by  plaintiff,  where  there  was 
DO  evidence  as  to  wages  which  he  would  prob- 
ably have  had  to.  pay  for  help.— Schloasberg  t. 
Biody,  m  N.  B.  m,  216  N.  Y.  579. 

DEATH. 

See  Abatment  and  Bevival,  «s»62-76;  Wit< 
neeses.  «s»169. 188)6. 

n.  ACTtONS  COB  OAiraiHO  DEATH. 
(A)  nicM  of  Aatton  aa<  Defensea. 

^8  ga.  Y.  Sup.)  The  statutory  action  for 
wroDgAil  death  is  governed  by  the  limitation 
statutes  of  the  state  In  which  the  accident  oc- 
curred.—Fairdongh  T.  Sonthem  Pac.  Ca,  167 

N.  Y.  S.  862. 

*=>n  (N.Y.Sup.)  Statutory  action  for  wrong- 
ful deatn  is  a  cause  of  action  lying  for  dam- 
ages to  the  property  rights  of  b«ieficiaries  and 
arising  only  upon  appointment  of  personal  rep- 
resentatives.— Boffee  V.  Consolidated  Telegraph 
&  Electrical  Subway  Co.,  157  N.  Y.  S.  818. 

(K.Y.Sup.)  Objection  to  maintenance  of 
suit  for  wrongful  death  without  appointment  of 
administrator  is  not  for  lack  of  capacity  to  sue, 
but  want  of  essentiBl  dement  in  cause  of  action. 
—Boffee  T.  Consolidated  TdMrraph  &  Electrical 
Subway  Co.,  167  N.  T.  S.  MS 

(B)  JarlBdlotion,  Venae.  muA  UaattatlOHB. 

^=>37  (N.Y.Sup.)  General  code  provisions  deal- 
ing with  limitation  of  actions  apply  to  actions 

Co" 


(F)  Trial,  JdAflmemtt  aad  Review. 

«»I06  (N.Y.Sup.)  In  action  for  wrongful 
death,  defendant's  denial  of  all^ation  of  ad- 
ministrstion  in  complaint  properly  presented  is- 
sue, and  establishment  of  want  of  administra- 
tion by  plainttfTs  proof  famished  proper  basis 
for  motion  for  new  trial^Boffae  v.  Omsolidat- 
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Y  sfs^^^  ^  Bleetrical  Subway  Co^  167  K 

DEBTOR  AND  CREDITOR. 

See  Assignmenta  tor  Benefit  of  Creditors; 
Bankruptcy;  Fraudnlent  CwTvanoea. 

DECEDENTS. 

See  Bxecutora  and  Admiuistratonk 

DECEIT. 

See  Fnmd. 

DECLARATIONS. 

See  Evidence,  «=»271,  274. 

DEDICATION. 

See  Literary  Property,  *»9. 

I,  KATUBE  AND  BSQUISITES. 

«s>l5  (N.Y.Sup.)  A  dedication  may  be  establish- 
ed by  written  or  oral  declarations,  or  by  tbe 
acts  of  the  partiea  holding  the  title,  showinK  an 
intent  to  dedicate  the  land.— In  re  West  172d  St 
in  City  of  New  York,  IfiT  N.  Y.  S.  399. 

A  strip  of  land  condemned  by  a  city  for  a 
street  held  not  burdened  with  a  street  easement, 
there  having  beoi  no  dedication  of  the  same,  so 
that  actual  dami^eft  must  be  awarded.— Id. 

DEEDS. 

See  Covenants;  Evidence,  ^9402-160;  Mort- 
gages ;  Reformation  of  Instruments;  Taxa- 
tion, «=»770-788. 

I.  BEQinSITES  AHD  VAUDITT. 
(D)  VMiiditr. 

(9=370  (N.Y.Sup.)  Where  a  woman,  marrying, 
misrepresented  that  she  did  not  know  her  former 
husband  was  living  within  five  years,  a  circum- 
stance Invalidating  the  marriage,  and  loaned 
money  to  her  husband,  who  conveyed  a  house 
and  lot  and  other  lots  to  himself  and  her  to 
secure  her,  which  he  would  not  have  done,  had 
he  not  thought  himself  married,  tbe  deeds  will 
be  set  aside  at  tile  husband's  suit  to  divest  the 
wife's  interest— Butler  v.  Butler,  157  N.  Y.  S- 
188. 

DE  FACTO  GOVERNMENT. 

See  Intenialional  Law,  4^4. 

DEFAMATION. 

See  Ltbel  and  Slanda. 

DEFAULT. 

See  Judgment  «e»109-172. 

DELAY. 

See  Carriers,  «3»103-10S. 

DELEGATION. 

See  Eminent  Domain,  «s»8. 


DELIVERY. 

See  Bills  and  Notes,  <9=>^.  917 ;  Carriers,  «=9> 
94:  QittM,  <^23;  Sales.  «s>117,  158,  161. 
201. 

DEMAND. 

See  Trover  and  ConversiMi,  ^»0k 

DEMURRER. 

See  Pleading.  «=3l93-222. 

PENTISTS. 

See  Physiclaiis  and  Sui^eons,  ♦»22. 

DEPOSITS. 

See  Banks  and  Banking,  «s»14&-154,  301. 

DESCENT  AND  DISTRIBUTION. 

See  Executors  and  Administrators ;  Wills. 

DESCRIPTION. 

See  Poiaona,  <^ ;  Wills,  <S=»56&-572. 

DETINUL 

See  Keplevln.  _ 

DILIGENCE. 

See  Specidc  Performance,  ^=382. 

DISBARMENT. 

See  Attorney  and  Client  «s»46-S& 

DISCHARGE. 

See  Compromise  and  Settlement;  Principal  and 
Surety,  «s>128. 


DISCOVERY. 


STATUTORT 
8IONS. 


PRO  Vi- 


ol 


(A)  InterroKntories  mmd  Kxamlnatlon 
P«rtles  «d  ot  Other  Peraona. 

«3»36  (N.Y.Sup.)  An  order  for  examination  of 
plaintiff  before  trial  should  not  be  granted, 
where  it  is  Boupiht,  not  for  the  purpose  ot  prov- 
ing facts  in  defense,  but  to  examine  plaintiff 
as  to  the  elements  of  his  cause  of  action. — Lewis 
V.  Healy,  157  N.  Y.  S.  ISl. 
®=»36  (N.T.Sup.)  An  order  for  examination  of 
defendant  before  trial  is  properly  refused,  where 
it  did  not  appear  that  the  evidence  sought  to 
be  elicited  would  establish  defendant^  liability. 
~H.  E.  Lesan  Advertisli^  Agency  t.  Perkins, 
157  N.  Y.  S.  304. 

®=»58  (N.Y.Sup.)  In  a  stockholder's  action 
against  the  directors  to  recover  misappropriated 
funds,  an  order  for  examination  of  the  defend- 
ants before  trial,  which  specifies  no  object  for 
such  examination,  is  too  broad.— Seagrist  v. 
Reid,  167  N.  Y.  S.  »79. 

^»6I  (N.Y.Sup.)  A  motion  for  leave  to  renew 
a  motion  to  vacate  an  order  for  tbe  examina- 
tion of  a  defendant  before  trial  will  be  dented, 
botwitbstandtug  a  riiowing  made  as  to  tbe  ill- 
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nesa  of  such  defendant  in  a  distant  state.— 
Flynn  v.  Roache,  157  N.  T.  S.  »3L 
^=»77  (N.Y.Sup.)  Where,  on  a  hearing  of  a  mo- 
tion to  strike  answer  for  defendant's  failure  to 
appear  at  an  adjourned  hearing  before  trial,  it 
appears  from  affidavits  based  on  letters  that  de- 
fendant was  and  is  ill  in  a  distant  state  and 
unable  to  appear,'  the  motion  will  be  denied, 
with  risht  to  renew.— Flrnn  t.  Boadie,  167  M. 

s.  m 

CB>  Prodnetlon  »nd   Inapeotloa  ot  Wrlt- 
InKS  aad       Ottm  Hatters. 

^=986  (N.Y.Sur.)  If  neceeoary  for  the  attorneys 
for  contestants  or  for  residuary  l^atee  to  in- 
epect  any  papers  of  the  deceased,  they  may  ap- 
ply to  the  court  for  discovery  under  Code  Civ. 
Proc.  8S  803,  809.— In  re  Bno,  167  N.  Y.  S.  491. 

DISCRETION  OF  COURT. 

See  Appeal,  «=9982;  Pleading,  «S9»816. 

DISMISSAL  AND  NONSUIT. 

See  Courts,  «=s>9,  48,  189;  Trial,  ^162. 

H.  INVOLUNTARY. 

<©=>48  n^.y.Sap.)  Tbat  a  motion  to  dismiss  an 
action,  because  not  within  the  court's  jnrisdic 
tioD.  was  not  made  unt^  sevcrtil  witnesses  had 
been  examined  by  commission  and  the  case  was 
about  ready  for  trial  was  immaterial,  since  ob- 
jection to  the  jurisdiction  of  the  court  may  be 
taken  at  any  time— Fairclough  v.  Southern  Pac. 
Co.,  157  N.  Y.  S.  862. 

<S=>54  (N.Y.Sup.)  Dismissal  ot  complaint  on 
ground  that  a  cause  of  action  for  an  accounting 
upon  a  contract  of  partnership  was  in  equity 
held  erroneous,  where  plaintiff  was  entitled  to 
any  relief  npon  the  UiCtB  alleged. — Stoller  t. 
Kranken.  157  N.  Y.  S.  333. 
®=>75  (K.Y.Sup.)  Where  &  case  was  tried  on 
the  merits,  and  both  parties  put  in  their  en- 
tire  proof,  there  was  no  ground  for  a  dismissal 
"without  prejudice."- Rotberg  t.  Hebrcn,  167 

N.  Y.  s.  res. 

®=>75  (N.T.Sup.)  An  infant's  action  for  wag- 
es, the  trial  justice  dismissing  on  the  ground 
that  there  was  no  allegation  or  proof  that  an 
infant  was  emancipated,  should  nave  been  dis- 
missed "without  prejudice."— Langer  t.  Kauf- 
man, 157  N.  Y.  S.  ffiC. 

DISORDERLY  CONDUCT. 

®=»(  (N.Y.Co.Ct)  Within  Penal  Law,  |  720, 
declaring  guilty  of  a  misdemeanor  one  who  by 
offensive  language  shall  annoy  any  person  in 
any  place,  language  making  vile  charges  against 
the  person  addressed  is  "offensive" ;  that  is, 
adapted  tojdve  offense,  displeasiug,  annoying. — 
People  V.  Whitman,  157  N.  Y.  S.  1107. 

"In  any  place,"  in  Penal  Law,  |  720,  de- 
claring guilty  of  misdemeanor  one  who  by  of- 
fensive language  shall  annoy  any  person  in  any 
place,  refers  to  a  public  place. — Id. 

Within  Penal  Lew,  §  720.  making  it  a  mis- 
demeanor to  annoy  one  by  ofCmsiTe  ungoage  in 
a  public  place,  a  private  yard  from  which  one  is 


heard  in  adjoining-  yards  Is  a  "public  place.'' 
— Id. 

<8=>e  (N.Y.Co.Ct)  Complainant^s  statement  to 
that  effect  is  sufficient  evidence  that  he  was  an- 
noyed, within  Penal  Law,  S  720,  by  the  lan- 
guage making  vile  charges  aminst  his  wife,  ne- 
ed by  defaidant- Peoide  t.  Whitman,  167  K.  Y, 
S.  1107.  . 

DISORDERLY  HOUSE. 

See  Vagrancy,  ^=>3. 

e=>7  (N.Y.Gen.Se8S.)  Guilty  knowledge  on  the 
part  of  defendant  that  the  premises  were  con- 
ducted as  a  house  of  prostitution  is  an  essential 
to  conviction  of  a  woman  for  violating  Laws 
1903,  c.  436,  probibitlng  women  from  frequent- 
ing such  premises. — People  v.  Meyer,  167  rf.  Y. 
S.  997. 

^s>l7  (N.Y.Gen.Sess.)  In  a  prosecution  under 
Laws  191^,  c.  43tS,  for  knowingly  fregomtlng  a 
bouse  of  disorder,  evidence  held  insufficient  to 
show  that  accused  was  goil^.— People  v.  Meycrr. 
167  N.  Y.  S.  997. 

DISSOLUTION. 

See  Corpora  tiona,  «=»596-618. 

DISTRIBUTION. 

See  Mortgages,  «s»565. 

DISTRICT  AND  PROSECUTING 
AHORNEYS. 

See  Criminal  Law,  «=»7S1,  728;  Ifnnidpal 
Oorpoiationa,  ^s»126. 

DIVORCE. 

nr.  jmUSDIOTION,  VROOEEDXNOB, 
AND  BEUEF. 
(D)  Bvldenee. 

^=3|I5  (N.T.Sup.)  Defendant's  confesdons  of 
adultery  were  adioissible  in  evidence. — Mony- 
peny  v.  Monypeny,  157  N.  Y.  S.  11. 
1^129  (N.Y.Sup.)  An  absolute  divorce  for 
adultery  will  not  be  granted  upon  the  defend- 
ant's confessions  alone;  but  where  it  appeared 
by  corroborating  evidence  that  he  had  done 
acts  natural  ana  probable  if  the  fects  stated 
in  his  confession  were  true,  but  otherwise  im- 
probable, the  corroboration  was  sufficient  to  sup- 
port a  decree.— Monypeny  v.  Monypeny,  167 
N.  Y.  S.  IL 

•S=»I29a)  ^.Y.Sup.)  In  an  action  by  a  hus- 
band for  cnvorce,  evidence  held  insufficient  to 
sustain  the  findings  of  the  referee  that  the  wife 
was  guilty  of  adultery. — Swan  v.  Swan,  157  N. 
Y.  S.  1097. 

(B)  Dlsmlasml,  Trial  or  Hcarlac  aad  N*w 
Trial. 

«=:9l50(l)  (N.Y.Sup.)  The  opinion  of  tiie  ref- 
eree in  divorce  proceedings,  after  Inspection  of 
the  premises,  as  to  the  possibility  of  a  witness 
seeing  what  she  testified  to,  cannot  be  jdven 
probative  fMee.— Swan  v.  Swan,  167  N.  T.  S. 
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DOCKETS. 


See  Trial.  «s»ll. 


DOCKS. 


See  Wharvee. 


DOCTORS. 

See  PhyBiGlaiis  and  Snzgeona. 

DOCUMENTS. 

See  Diecoreryi  ^b86;  Bridenoe,  «s»380,  883. 

DOMICILE. 

See  Corporati(»)i,  ^=»S2;    Taxation,  ❖=>93, 
867. 

^3=)2  fN.Y.Snr.)  Domicile  refers  to  the  relation 
created  by  law  between  an  individual  and  a 
country,  while  residence  refers  to  living  in  a 
particular  locality,  and  requires  only  bodily 
presence  as  an  inhabitant,  whereas,  in  addition 
to  that,  domicile  requires  an  intention  to  make  it 
a  permanent  residenea^In  re  Martin's  Getatei 
1B7  N.  Y.  S.  474. 

(N.y.Sni.)  Where  the  domicile  of  origin 
of  the  deceased  was  in  New  York,  the  burden 
was  on  the  executors,  seeking  to  establish  the 
domicile  of  choice  in  London ;  a  domicile  once 
ratabliahed  being  presumed  to  continue.— In  re 
Martin's  Estate,  167  N.  Y.  S.  474. 
^so9  (N.Y.Sor.)  The  intention  of  the  deceased 
as  to  residence  may  be  proved  by  any  relevant 
evidence,  including  declarations  of  the  deceased, 
which  are  always  competent  to  prove  animus, 
but  all  of  which  are  not  of  the  same  weights— 
In  re  Martin's  Estate,  167  N.  Y.  S.  474. 
i3»IO  (N.Y.Sup.)  In  a  servant's  action  for  inju- 
ry in  defendant's  mine  in  the  state  of  Pennsyl- 
vania, evidence  Aeld  sufficient  to  sustain  finding 
tliat  plaintiff  was  a  resident  of  the  state  when 
the  action  was  begun. — Grim  t.  Lehigh  Valley 
Coal  Co.,  157  N.  Y.  S.  58B, 

<S=3lO  (N.Y.Sor.)  Where  the  deceased  in  pub- 
lished writings  made  statements  as  to  his  inten- 
tion in  regard  to  residence,  and  the  writings 
were  volatile  and  of  no  weight,  the  declarations 
were  of  little  value  as  evidence,  since  to  make 
them  of  value  thej^  should  be  spontaneous  utter- 
ances connected  with  some  competent  res  gestiB. 
—In  re  Martin's  Estate,  157  N.  Y.  S.  474. 

Statements  in  "Who's  Who"  as  to  the  inten- 
tion of  one  referred  to  therein  in  regard  to  domi- 
cile, although  brought  home  to  him,  could  not 
estop  him  from  establishing  a  subsequent  domi- 
cile of  choice  contrary  to  the  statements.— Id. 

Although  the  will  of  deceased,  made  two  years 
prior  to  his  death,  described  bim  as  of  the  city 
and  state  of  New  York,  his  executor  was  not 
thereby  estopped  to  show  a  later  domicile  of 
choice  In  London. — Id. 

Evidence  held  to  show  that  die  deceased  had 
established  a  domicile  of  chotee  in  London,  thus 
destroying  Us  domicile  of  origin  in  New  York. 
— Id. 


DRAFTS. 

See  Banks  and  Banking,  «=s>301. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DRESSMAKERS. 

See  GontraetB,  «=>212.  320. 


DRUGS. 


Bee  P<de(nuL 


DOWER. 


See  Wills.  «s»782. 


DUE  PROCESS  OF  LAW. 

See  Constitational  Law,  «»308. 

EARNINGS. 

See  Parent  and  Ohild,  «=>5,  & 

EASEMENTS. 

See  Dedication. 

EJECTMENT. 

I.  BIOBT  OF  ACTION  AUD  DB- 
FENSES. 

<&=s>n  (N.Y.Sup.)  Under  Oode  Civ.  Proa  | 
1519.  requiring  the  verdict  in  an  action  to  n- 
cover  real .  property  to  specify  the  estate  of  the 
(ilaintifE  in  the  property  recovered,  whether  it 
13  a  fee,  or  for  ufe,  or  for  a  term  of  years,  an 
equitable  title  will  not  support  an  action  of 
ejectment,  but  there  must  be  a  l^al  title  tn 
maintain  the  action.— Kelsey  t.  Man^gue.  137 
N.  Y.  S.  73a 

nr.  TRIAI4  JUDGMENT,  BNFOBCE- 
MENT  OF  JTOOBtEWT,  AJTO 
BETIEW. 

1 1(4)  (N.Y.Sup.)  Under  Code  Civ.  Proc.  | 
1519,  prescribing  the  form  of  verdict  in  an 
tion  to  recover  real  property,  a  verdict  not 
specifying  whether  plaintiff  had  an  estate  bt 
fee.  or  for  life,  or  for  a  term,  of  years,  wm  in- 
sufficient to  support  a  judgment  for  plaintiff, 
which  would  be  reversed.— Kelser  T.  MatfllKiK, 
167  N.  Y.  S.  780. 

ELECTION. 

See  Willa,  4=a782. 

ELECTIONS. 

See  Intoxicating  liquors,  4=929-84;  Uaadi- 
mns,  ^3»74. 

Tx.  HOMnrATioirs  axb  pancABT 

EXTOTIOHS. 

<^=>I54  (N.Y.Sup.)  In  summary  proceedinga un- 
der Election  Law,  }  56,  the  Supreme  Coort  vii! 
interfere  only  where  it  is  shown  that  tii«  a^ 
tion  of  the  custodian  in  canvassing  and  cvrtifT- 
ing  the  result  of  a  primary  election  is  fraudu- 
lent, erroneous,  or  In  violation  of  some  lesal 
duty,  and  will  not  interfere  to  correct  mistakts 
of  the  electors.— In  re  Sherman,  157  N,  £.  a 
286. 
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Where  the  TOtes  caat  at  ft  primary  election 
were  couoted  as  cast,  17  for  "£.  D,  Shermui," 
2  for  "D.  Sherman,"  1  for  "Dee  Sherman,"  and 
18  for  Sberman's  opponeot,  there  was  no  action 
or  neglect  of  any  public  omdal,  aathorizlng  the 
Supreme  Court  to  interfere  in  sammary  pro- 
ceedings under  ESectiim  Law,  |  ISO.— Id. 
«S=>I54  m.T.Snp.)  Under  Election  Law,  H  56, 
85,  87-89,  added,  renumbered,  and  amended,  the 
Supreme  Court  in  a  contested  election  for  mem- 
ber of  a  party  state  committee  held  authorized 
to  require  the  custodians  to  produce  all  ballots 
for  re-examination  and  recanvass. — In  re  Ten- 
joBt,  157  N.  Y.  S.  528. 

On  contest  of  election  aa  member  of  part; 
state  committee,  held,  that  the  action  of  eacn 
board  of  election  officers  contributit^  to  the  in- 
correct result  might  be  reviewed  in  one  pro- 
ceeding.—Id. 

ELECTRICITY. 

See  Master  and  Semnt,  ^187. 

ELEVATORS. 

See  Carriers.  «B>10;  Negligence,  «se»67;  Rail- 
roads, •sw. 

EMBEZZLEMENT. 

-©=»I0  (N,y.)  That  defendant,  <^rged  wlUi 
grand  larceny,  after  he  had  pawned  earrings  se- 
cured from  a  jeweler  for  purposes  of  appraisal 
under  an  asreement  that  be  would  take  the 
better,  smt  the  dealer  certain  notes,  which  were 
accepted  and  used,  was  no  evidence  that  de- 
fendant received  possession  of  the  earrings  by 
B  sale.— People  v.  Scharf,  111  N.  B.  758,  217 
N.  Y.  204. 

EMBLEMENTS. 

Etee  life  Bttates,  «s»20. 

EMINENT  DOMAIN. 

See  Municipal  Corporations,  <S=»324-487. 

I.  KATUBE,  EXTENT,  ANp  DELEOA- 
TlOn  OF  FOWEB. 

e=>  I  (N.Y.)  The  state  in  its  sovereign  capacity 
is  vested  with  the  power  of  eminent  domain.— 
In  re  Ely  Ave.  in  (My  of  New  York,  lU  N.  E. 

2«6,  217  N.  Y.  45. 

«s>9  (N.Y.)  The  legislative  department  of  the 
government  may  determine  when  tbe  power  of 
eminent  domain  shall  be  exercised  and  delegate 
such  power  to  a  municipality, — In  re  Ely  Ave. 
in  City  of  New  York,  111  N.  E.  266,  217  N.  Y. 
45. 

*5»47  (N.Y.)  Under  Onater  New  York  City 
Charter,  g  970,  as  amended  by  Laws  1013,  c. 
829,  8  o,  the  city's  power  to  acquire  lands  for 
street  puiposes  is  not  limited  to  new  streets, 
but  extends  to  the  acquisition  of  land  already 
open  for  street  purposes. — In  re  Ely  Ave.  in  Ci^ 
of  New  York,  111  N.  R  266,  217  N.  Y.  45. 
«=»68  (N.Y.)  Where  New  York  City  board  of 
estimate  and  apportionment,  acting  under  Great- 
er New  York  Charter,  |  970,  aa  amended  by 
Laws  1918,  c.  329,  1  3,  determined  tlie  necessi^ 


of  taking  land  in  use  for  street  purposes,  the 
court  could  not  interfere  on  the  ground  tliat 
the  real  intention  was  to  take  such  land  for  an 
elevated  railroad. — In  re  Ely  Ave.  in  City  of 
New  York,  lU  N.  B.  266.  217  N.  Y.  45. 

^68  (N.Y.)  Under  Rapid  Transit  Act  (Laws 
1S91,  c  4)  S  4,  and  secUons  39,  43,  45,  as  added 
by  Laws  1894,  c.  752,  the  court  will  not  review 
the  determination  of  the  Public  Service  Com- 
mission as  to  the  necessity  of  taking  land  for  a 
railroad. — In  re  Public  Service  Commission  for 
First  Dist.  of  State  of  New  York,  111  N.  B. 
658,  217  N.  Y.  61. 

The  good  faith  of  tiie  Public  Service  Commis- 
sion in  determining  the  neceaalt?  of  taldng  land 
for  a  railroad  will  not  be  reviewed  by  the  courts. 
-Id. 

XI.  COHFENSATION. 

(Bj  TalclnK     or     Injarlns     Property  Mm 
Ground  tor  Compeniatlon, 

^3lOI  (N.Y.)  A  municipal  charter  held  merely 
to  confer  upon  municipaUty  powers  of  eminent 
domain,  and  not  to  allow  an  abutting  owner 
compensation  for  a  change  in  the  grade  of  a 
street,  when  lawfully  made  for  a  public  pur- 
pose.—Itigney  V.  New  York  Cent.  &  H.  R.  R. 
Co..  Ill  X.  E.  226,  217  N.  Y.  31. 

Where  the  common  council  of  a  city,  acting 
through  a  railroad  corporation,  changed  tbe 
grade  of  a  street  upon  the  Kconstroction  of*  a 
viaduct,  and  the  change  was  for  a  public  pur* 
pose,  tbe  railroad  company  is  not  liable  to  abut- 
ting  owners  for  damages.— Id. 

19  (X.Y.)  That  abutting  owners  on  an  av- 
enue already  open  for  street  purposes  were 
awarded  damages  incident  to  the  condemnation  of 
land  for  enlarged  street  purposes  would  not  fore- 
close their  recovery  of  damages  arising  from  the 
erection  and  maintenance  of  an  elevated  rail- 
road in  the  street — In  re  Ely  Ave,  in  City  of 
New  York,  111  N.  E.  266,  217  N.  Y.  45. 

III.  PROCEEDINGS  TO  TAKE  PROP- 
ERTT  Ain>  ASSESS  COM- 
PENSATIOM. 

«=>I67  (N.Y.)  A  proceeding  by  the  Public 
Service  Commission  to  acquire  lands  for  a  rail- 
road is  not  governed  by  Code  Civ.  Proc.  U  ^5S, 
3360,  subd.  3,  3366,  3367,  but  by  the  R^pid 
Transit  Act.— In  re  Public  Service  Commission 
for  First  Dist.  of  State  of  New  York,  111  N.  E. 
658,  217  N.  Y.  61. 

«^I67  (N.Y.)  Rapid  Transit  Act,  {  40  (added 
by  Lews  1894,  c.  752,  and  amended  by  Laws 
1896,  c.  619,  and  Lews  1909,  c.  498,  i  19),  con- 
strued to  give  absolute  right  to  amend  pending 
proceedings  to  condemn  fimds  to  include  other 
lands,  compiling  submission  of  compensation 
to  commissioners  already  selected,  would  vio- 
late Ckinst.  art.  1,  fi  7,  requiring  appointment  of 
commissioners  by  conrt  of  record. — In  re  Mon- 
tague St  in  Borou^  of  Brooklyn,  111  N.  E. 
756,  217  N.  Y.  188. 

«=»I94  (N.Y.)  Under  Rapid  Transit  Act,  S  40 
(added  by  Laws  1894,  c.  762,  and  amended  by 
Laws  1896,  c  619,  and  Laws  1809,  c.  498,  f 
19),  the  Spedal  Term  of  the  Supreme  Court  in 
which  condenmatlon  proceedings  of  land  for  a 
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subway  are  pending  has  power,  in  view  of  Const, 
art.  1,  S  7,  to  require  a  stipulation  to  pay  inter- 
est on  award  as  a  condition  of  permitting 
amendment  of  the  proceedings  to  include  other 
landB. — In  re  Montagne  St.  in  Borough  of 
Brooklyn,  111  N.  E.  756,  217  N.  Y.  1^. 

«=9l96  (N.Yj  In  proceeding  by  city  of  New 
York  under  Greater  New  York  Charter,  S  070, 
as  amended  by  Laws  191S,  c.  320,  |  3,  to  acquire 
land  for  extending  an  avenue  already  used  for 
street  purposes,  adjudication  that  abutter  owned 
fee  of  part  of  the  avenue  of  which  its  fee  or  an 
easement  liad  been  conveyed  to  city  keld  admis- 
sible on  nature  of  title  to  be  acquired.— In  re  Ely 
Ave.  in  City  of  New  Yorlt.  Ill  N.  B.  266,  217 
N.  Y.  45. 

^198  (N.Y.)  Under  the  Rapid  Transit  Act  a 
landowner  may  appear  and  urge  objections  to 
the  right  of  the  Public  Service  Commission  to 
take  lands,  and  to  the  appointment  of  commis- 
sioners of  appraisal. — In  re  Public  Service  Com- 
mission for  I<Mr8t  Dist.  of  State  of  New  York, 
111  N.  E.  658,  217  N.  Y.  81. 

®=>202(2,3)  (N.Y.Sap.)  The  value  of  lots  front- 
ing upon  a  public  street  can  have  no  conclusive 
bearing  upon  the  value  of  lots  having  no  such 
frontage,  or  which  are  the  rear  portions  of  plots 
whose  frontage  untaken  leaves  ample  depth  for 
lot  development. — In  re  Public  Park  at  Coney 
Inland  in  aty  of  New  York,  157  N.  Y.  S.  1015. 

^»233  (N.Y.Sup.)  Upon  hearing  by  commis- 
sioners of  appraisal  upon  their  preliminary  re- 
port in  a  condemnation  proceeding  by  city  and 
at  the  request  of  its  counsel,  they  properly 
stated  the  basis  opon  which  they  made  their 
awards  for  certain  pan:elB.~In  re  Pnhlic  Park 
at  Coney  Island  In  aty  of  New  York,  157  N. 
Y.  S.  1015. 

On  a  hearing  by  commissioners  of  appraisal 
to  Qx  awards  for  parcels  oi  land  condemned 
by  the  city,  the  commissioners'  demand  for  an 
option  ^ven  to  tbe  city  to  pnrdiase  the  awards 
was  improper. — Id. 

Failure  of  city,  condemning  land,  to  produce 
at  the  demand  of  commismoners  of  appraisal 
any  appraisals  which  it  might  have  obtained 
when  it  received  en  option  price  on  the  land, 
warranted  no  adverse  inference  against  the  city. 

—Id, 

Commissioners  of  appraisal,  In  obtaining  in- 
formation from  outside  sources,  should  limit 
snch  information  to  existing  facts,  and  should 
not  extend  it  to  the  class  oi  evidence  which  the 
parties  at  the  hearing  had  been  pladiv  befwe 
k— Id. 

Action  of  commissioners  of  appraisal  in  de- 
clining to  receive  two  appraisals  of  experts  ten- 
dered by  the  city,  and  in  insisting  that  snch  ex- 
perts wiould  be  produced  for  examineticm  and 
cross-examination  under  oath,  held  proiper. — Id. 

«=9237(5)  (N.Y.Snp.)  In  proceeding  ^  city  oi 
New  York  to  condemn  land  at  Coney  Island  fOr 
public  perk,  difference  between  awards  made 
by  commissioners  of  appraisal  and  the  city's 
highest  estimate  held  so  comparatively  small 
that  the  court  would  not  intenere  with  It.— In 
re  Public  Park  at  Coney  Island  in  Olty  ct  New 
York,  167  N.  Y.  S.  1015. 

Award  by  commissioners  of  appraisal  of  $1,- 
757,^7  for  three  parcels  at  Coney  Island,  ag- 
gregating 12  acres,  ezclnslve  of  interest  and 


improvements,  held  largely  ezeesslTe  and  set 
aside,  and  matter  renutted  to  new  commis- 
sioners of  appraisal.— ^d. 

<3=»238  (N.Y.)  Under  New  York  City  Char- 
ter, %  051  an  owner  Is  entitled  to  a  jadiclal  re- 
view of  the  evidence  in  proceeding  for  assess- 
ment of  damages  for  change  of  grade  before  the 
board  of  assessors  making  the  award,  or  the 
board  of  revlrion  ot  assessments  confirmiu  snch 
award.— People  ex  rel.  Uvalde  Asphalt  Pavixig 
Co.  V.  Seaman,  111  N.  B.  482,  217  N.  Y.  70. 
^^254  (N.Y.)  Where,  in  a  proceeding  to  con- 
demn land,  the  landowner  asserts  that  the  award 
of  the  commissioners  of  estimate  and  appraisal 
is  insufficient,  he  does  not,  by  accepting  the 
amount  awarded,  the  report  being  confirmed,  lose 
his  right  to  appeal  on  the  ground  of  delicieuCT. 
—In  re  CoorUiouse  in  City  of  New  York,  111 
N.  E.  65,  216  N.  Y.  489. 

EMPLOYERS  AND  EMPLOYES. 

See  Master  and  Servant. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Commerce,  «=>27  ;  Negligence,  ^=>101. 

ENTICEMENT. 

See  Maeter  and  Servant,  «b>389. 

ENTIRETY,  ESTATE  BY. 

See  Hnshand  and  Wife,  «=>14. 

ENTRY,  WRIT  OF. 

See  Eljectment 

EQUITABLE  TITLE. 

See  BJectment,  4=»1S. 

EQUITY. 

See  Account;  Action,  ^»25;  Cancellation  <rf 
Instruments ;  Conversion ;  Estoppel ;  Fraud- 
nleat  Craiveyances;  InjunctiMi;  Partition; 
Befonnation  ot  Instrnmoits. 

I.  jraiBDIOTIOlff,  PRCTOIFUB,  AXD 

MAxma. 

(A)  Natnref   Orovuda,   Babjeete*  waA  Bx- 
tent  o<  Jwrlsdlotlon  Im  Geaerml. 

4=»4I  (N.Y.Snp.)  Where  plaintiff  commences 
his  action  apparently  entitled  to  equitable  relief, 
but  the  impracticability  or  inequity  of  such 
award  becomes  manifest  on  hearing,  the  caase 
will  be  retained  and  a  personal  judgment  for 
money  awarded;  but  where  plaintitE  was  not 
justified  in  believing  in  his  alleged  equities  the 
case  will  be  sent  to  the  jnry  term  for  dispoeition. 
-Clarke  V.  Borough  Asphalt  Oo.,  1A7  N.  Y.  S. 
581. 

«=»4I  (N.Y.Snp.)  Where  no  answer  waa  Bled, 
hM,  that  demurrer  should  have  been  snstftineo 
to  complaint  asking  equitable  relief,  as  nnder 
Code  Civ.  Proc  J  1207,  it  conld  not  be  sus- 
tained as  stating  a  cause  of  action  at  law.— 
Ix>w  T.  Swartwont,  157  N.  Y.  8.  1067. 
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(B)  amedr  at  I«w  ULd  HvlUpUettr-  of 
SultN. 

4=s»4S  (N.T.)  Where  mandamus  affords  full  re- 
lief In  compelling  afflrmatiTe  action  sought  by 
injunctioD,  there  b  adequate  remedy  at  law 
within  principle  that  equity  will  not  interfere 
where  such  remedy  exists.— Southern  Leasing 
Co.  V.  Ludwig,  111  N.  E.  4T0,  217  N.  T.  100. 
^=s>5 1  (N.Y.)  A  bill  of  peace  usually  does  not 
lie  until  the  legal  right  has  been  determined  in 
law,  and  then  only  to  prevent  a  multiplicity  of 
oppressiTe  suits  where  the  questions  are  com- 
plicated and  the  litigation  may  be  endless.— Em- 
gU^  Eni^^ng  Corp.  r.  Mack,  HI  N.  BL  475, 

(C)  PrlBolplM  and  Maxims  of  BunKy  ' 

«=964  (N.Y.)  Bqui^  favors  the  diligent.— Hut 
bert  V.  Hulbert,  111  N.  B.  70,  216  N,  Y.  430. 

Vm.  HXiABINO.  STTBlflSSIOir  OF  18. 
SITES  TO  JITBT,  AND  BEHEABINO. 

«=938l  (N.Y.Sup.)  The  court  is  not  bound  by 
the  verdict  of  the  jury  in  an  equity  case,  hut 
may  either  adopt  or  disregard  same. — Baom  v. 
ilolstein,  167  N.  Y.  S.  003. 

ESTATES, 

See  Executors  and  Administrators;  Landlord 
and  Tenant  ;Ldfe  Estates ;  Perpetaities ;  Be- 
mainders;  wnhk 

ESTOPPEL 

See  Appeal,  ^882;  Corporations,  e=»Q6Q; 
Insurance,  ^=>724;  Landlord  and  Tenant, 
«=3>68;  Mortgages,  «=>260;  Principal  and 
Agent,  ®S3137 ;  Specific  Performance ;  Trusts. 

Xn.  EQUITABUB  ESTOFPEI.. 
(A)  Nature  and  Bssentlals  la  Oeaeral. 

®=355  (N.Y.)  Defendants,  officers  of  a  corpora- 
tion, held  not  estopped  from  objecting  to  com- 
plaint  in  stockholder's  action  for  accounting  for 
corporate  assets  to  him  personally  that  the  prop- 
erty was  that  of  the  corporation,  where  plaintiff 
had  not  relied  upon  any  promise  or  under- 
standing with  BUoh  defendants. — Brock  r.  Poor, 
111  N.  E.  229,  216  N.  Y.  387. 
«=5>62(5)  (N.Y.Sup.)  Where  the  commissioner 
of  excise  IS  under  duty  to  issue  a  liquoi"  tax 
certificate,  which  is  RUbsequently  rendered  void 
under  the  statute,  the  fact  of  its  issuance 
works  no  estoppel,  and  his  duty  is  to  apply  for 
reTocation.— In  re  Oreen,  167  N.  T.  S.  73a 

(B)  Gvoands  of  Bstoppel. 

«s»83  (N.T.Sap.)  "Wliere  a  trustee  induced  the 
testatrix  to  devise  land  to  him  on  representa- 
tions that  he  would  deliver  it  to  infant  bene- 
ficiaries, h«Id,  that  he  cannot  thereafter  assert 
that,  by  reason  of  a  perpetuity  contained  in  the 
declaration  to  stand  seized,  he  took  tbe  property 
free  from  claims  of  the  beneficiaries.- Allen  t. 
Utchard,  157  N.  Y.  S.  19. 

<®=387  (N.Y.Sup.)  No  estoppel  against  partners 
continuing  a  firm  could  be  based  upon  failure  to 
charge  a  retiring  partner  on  the  books  vtitii  bis 
proportionate  ware  of  a  firm  liability,  upon 


which  omission  the  retiring  paitnu  did  not  act, 
and  by  which  he  was  not  prejudiced. — Smith  v. 
Jamison,  167  N.  Y.  S.  507. 

EVICTION. 

See  LkndloTd  and  Tenant,  ^b90,  190l 

EVIDENCE. 

See  Criminal  Law,  «»308-^68;  DiMiorery; 
Witnesses. 

For  evidence  as  to  particular  facta  or  issues  w 
in  particular  actions  or  proceedings,  see  also 
the  various  specific  topics. 

For  review  of  rulings  nlating  to  erideno^  see 
AHKal. 

I.  JUDIOIAI,  NOTICE. 

«=>I8  (N-Y.Sup.)  In  an  action  by  the  drawer 
of  bills  of  exchange,  nayable  to  himself  at  Leip- 
zig. Germany,  in  marks,  accepted  by  defendants, 
and  protested,  the  court  could  not  take  judicial 
notice  that  under  the  customs  rules  of  the  Unit- 
ed States  Treasury  Department  the  value  of  a 
mark  is  23.8  cents.— Gross  v.  Mendel,  107  N. 
Y.  S.  357. 

«=s>23  (N.Y.Snp.)  The  conrt  will  teke  judicial 
notice  that  the  port  of  Progreso,  Yucatan,  ex- 
cepted from  an  embargo  on  arms  and  munition, 
and  thereby  recognized  as  under  the  control  of 
General  Carranza,  is  a  pott  of  entry. — State  of 
Yucatan  v.  Argumedo,  167  N.  T.  S.  219. 
<S=»32  (N.Y.Sup.)  The  Appellate  Division  can- 
not take  judicial  notice  of  the  existence  and 

grovisions  of  the  Building  Code  of  New  York 
iity,  a  mere  code  of  municipal  ordinances,  au- 
thorized originally  by  Greater  New  York  Char- 
ter, I  647,  enacted  in  1897,  and  ratified  by  sec- 
tion 407  of  the  amended  charter  of  1901.— Goetz 
V.  Duffy,  157  N.  T.  S.  590. 
<S=>35  (N.Y.Sup.)  The  court  cannot  take  judi- 
cal notice  of  the  law  of  another  state.— Wolski 
T.  Booth  A  Flins,  167  N.  T.  S.  294. 

n.  FBESVMTTXONS. 

^967  (N.Y.Sup.)  It  was  a  fair  presnmptioa 
that,  if  gas  fixtures  were  imperfect  in  the  mom- 
ing,  they  would  remain  in  such  condition  until 
the  gas  company's  inspector  came  in  the  after- 
noon.— Ilerschkowita  v.  Mutual  Life  Ins.  Co.  of 
New  York,  167  N.  Y.  S.  436. 
«S»eO  (N.Y.Sup.)  The  law  of  another  state 
governing  a  contract  of  sale  will  be  presumed 
to  correspond  with  the  common  law  of  the  state, 
without  proof  to  the  contrary.—Baltimore  & 
O.  R.  Co.  V.  Lowenstein,  167  N.  T.  S.  6. 

nr.  KELEVANCT.  KATEBIAUTT,  ANB 
OOBCPETElf CT  IN  OENEBAIh 

(B»  OompatenOT. 

«=3l48  (N.Y.aty  Ct  Alb.)  Telephone  conver- 
sations  with  some  one  not  shown  to  have  au- 
thority to  bind  defendants  are  inadmissibie  to 
show  a  contract  by  them  to  pay  hospital  fees 
for  an  employs.— Homeopathic  Hospital  of  A^ 
bany  t.  Chalmers,  167  N.  T.  S.  XOOO. 
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(A)  n«twe^  Vowm,  wmA  Imoldcnta  tn  Cton* 

^»27l  (N.Y.Sap.)  In  an  action  on  an  assign- 
ment giren  to  secure  payment  of  notes,  a  letter 
written  by  plaintiff*!  attorney,  in  wMcli  be  re- 
cited that  he  was  prepared  to  deliver  the  notes 
on  pavment,  is  a  mere  seU-aerving  declaration, 
inadmisaible  to  prove  tender.— Carroll  t.  Blum, 
157  N.  Y.  S.  9. 

«S9274  (N.Y.Sup.)  Where  there  was  an  am- 
biguity in  an  agreement  to  purchase  property, 
the  parchaser  mi^ht  show  the  declarations  and 
acts  of  the  parties,  includiag  the  vendor,  in 
pointing  out  the  extent  of  its  occupancy  and 
stating  the  lines  thereof,  to  show  the  real  in- 
tent of  the  parties.— Composite  Metal  Iiath  Co. 
V.  Glasco  Ice  Co..  157  N.  Y.  S.  363. 

X.  DOCUMEHTABT  BTXDEMOE. 

(D)  Pradvettom,  Avtkentteatlon,  u«  BIN 
toet* 

^380  (N.Y.3np.)  In  a  servant's  action  for 
injuries  to  his  hand,  by  having  it  caught  be- 
tween a  cog  on  a  hoisting  engine  and  a  winch, 
a  photograph  of  an  engine  similar  to  that  in 
question,  showing  a  guard  around  the  cog^  and 
extending  beyond  the  winch,  held  inadmissible; 
no  grounds  having  been  laid  therefor. — Bamett 
V.  Holbrook,  Cabot  &  Rollins  Corp.,  157  N.  Y. 
S.  366. 

®=»383(8)  (N.Y.Sup.)  In  a  salesman's  action  for 
commissions,  his  testimony  at  the  trial  from 
the  list  taken  from  the  defendant's  books  would 
prevail  against  defendant's  testimony  that  there 
were  mistakes  in  the  list,  without  introducing 
evidence  in  detail  of  the  mistakes  from  which 
the  court  could  draw  its  own  conclusions  of 
their  existence  and  amount. — Konwiser  v.  Retail 
Tobacconist  Printing  &  Pablishing  Co.,  1S7  N. 
Y.  S.820. 

XI.  PAKOI.  OH  EZTBIN8IO  BTIDaEllOB 

ArrBOTma  wBrmros. 

(Al  Contradlctlnc,  TmtIbk,       AddlMs  t« 
Terms  of  WrttC«B  Inatrwnent. 

4»402  (N.Y.)  Whenever  there  has  been  such  a 
delivery,  of  an  instrument  such  as  a  note,  as 
evidences  the  obligor's  intention  to  give  it  in 
the  possession  or  control  of  the  obligee,  effect 
and  operation  according  to  its  terms,  the  instru- 
ment becomes  a  present  and  complete  contract, 
and  parol  evidence  cannot  be  given  to  contra- 
diet,  vary,  or  modify  its  terms. — Grannis  T. 
Stereo,  ill  N.  B.  263.  216  N.  Y.  583. 

«=»4I7(6)  (N.Y.Sup.)  In  gait  on  an  agreement 

for  the  purchnse  and  sale  of  a  bakery,  providing 
that  the  landlord  agree  to  something,  the  na- 
ture of  which  was  not  explained  therein,  parol 
evidence  was  admiasible  as  to  what  was  in- 
tended by  the  parUes. — BlankofE  v.  Lehrman, 
157  X.  Y.  S.  &i3. 

^=9420  (N.Y.)  The  manual  delivery  of  an  in- 
strument, sach  as  a  note,  in  form  a  complete 
contract,  does  not  bar  parol  evidence  that  it  was 
not  to  become  binding  until  the  happening  of 
some  condition  precedent  resting  in  parol,  or 
that  the  transfer  was  for  a  special  purpose.— 
Gnumif  v.  Stevens,  111  N.  E.  263.  216  N.  Y. 
583. 


(O  SepKtmte  or  Svbaeqnnt  Oral  Asreo- 

ment. 

<ft=>444  (N.Y.Sup.)  In  an  action  for  commis- 
sions by  brokers  acting  for  the  buyer  of  carbolic 
crystals  against  the  broker  for  the  mannfactar- 
er,  defendant  should  have  been  permitted  to 
show  orally  that  the  contract  was  to  be  bind- 
ing <mly  in  the  event  of  acceptance  by  the  man- 
ufacturer.—Spllo  T.  Baomann-UcWblTter  Cliein- 
ical  Co.,  157  N.  T.  8.  621. 
'&»444  (N.r.Sup.)  Oral  evidence  that  drafts 
were  acccptai  and  delivered  on  a  condition  held 
inadmissible,  because  parties  had  reduced  the 
contract  to  writing  aeparate  from  the  druta  m 
the  form  of  letters.— Banque  Franco-Americaine 
V.  'BergBtrom,  157  N.  Y.  S.  636. 

(D)   CoutrttctlOK  or  ApsUoatlon  ot  laftB- 
mumm»  •t  WrIttM  iBatrsBOHt. 

«=>4S0(11)  (N.Y.Sup.)  A  contract  guarantying 

the  account  of  a  partnership  held  not  so  clearly 
a  continuing  obligation  that  parol  evidence  was 
inadmissible  to  show  that  it  was  to  apply  only 
to  the  account  as  it  then  existed,— Goldstein 
LeibowitB,  157  N.  Y.  S.  906. 

xn.  OPINION  EVIDEHCE. 

(A)  ConolmloBs    utd    Opinion*    of  Wit- 
nesaea  In  Genernl. 

«=>47l(19)  (N.Y.Sup.)  In  action  by  insurer  of 
car  against  garage  company,  whose  cbauffenr 
was  running  insured  car  for  the  owner  when 
damaged,  chauffeur's  testimony  that  just  before 
the  damage  he  discovered  something  wrong  with 
its  steering  gear  was  admissible,  though  be 
could  not  aee  thegear.— United  States  Casualty 
Co.  T.  Anderson  BlectrlQ  Gar  Co.,  157  N.  Y.  8. 
710. 

<S=>47((28)  (N.Y.Sup.)  In  an  action  against  the 
comptroller  of  the  city  of  New  York  to  recover 
moneys  deiKwitcd  to  disdiarge  liens  against 
funds  due  a  contractor,  testimony  of  plaintiff's 
attorney  as  to  how  plaintiff  originally  received 
the  money  held  competent  to  prove  plaintiff's 
ownership.— £tajrigan  v.  Praideisaat,  167  N. 
Y.  S.  1066. 

(B)  Snbjeets  of  Bxpert  Testimony. 

<8=>523  (N.Y.Sur.)  In  proceedings  for  final  judi- 
cial settlement  of  an  account  aa  an  administra- 
tor, expert  opinion  testimony  of  members  o£ 
the  bar  that  an  attorney's  fee  paid  by  tba  ad- 
ministrator for  services  in  prosecuting  an  action 
against  a  railroad  for  decedent's  death  was  ex- 
cessive  was  competent,  where  the  attorney's 
claim  for  the  fees  was  on  a  quantum  meruit; 
but  such  evidence  would  be  inadmissible  where 
the  fees  were  based  on  an  express  contract- 
In  re  D'Adamo's  Estate,  157  N.  Y.  S.  374. 
«=»528(1)  (N.Y.Sup.)  In  a  railroad  employe's 
action  for  hernia,  alleged  to  have  reeolted  from 
an  electric  shock,  expert  testimony  that  It  prob* 
ably  resulted  from  a  shock  operating  upon  soma 
weakness  in  the  abdominal  wall  was  admissible, 
without  preliminary  showing  of  such  weakness. 
-Murphy  v.  New  York,  N.  H.  &  H.  B.  Co.,  157 
N.  Y.  U  9«2. 

XIV.  WEIGHT  AND  SlTFFICIEirCT. 

<8=>589  (N.Y.Sup.)  In  an  action  by  ezecntoife  to 
recover  amount  al  check  given  by  testatrix  to 
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defendant,  held  that,  wblle  defendant's  atate- 
ment  that  the  check  waa  a  gift  to  his  wife  would 
neutralise  the  presamption  of  a  ktao  arising 
from  defendant's  admission  that  testatrix  was 
not  indebted  to  him,  that  resolt  would  not  fol- 
low where  the  facts  and  circumstances  negatived 
a  gift,  and  impaired  tbe  credibility  of  his  testi- 
mony.—Palmer  V.  Fyhush,  157  N.  X.  S.  442. 
^^S90  (N.Y.Sup.)  In  bank's  action  as  holder 
in  due  course  of  note,  defended  on  gronnd  of  no- 
tice of  infirmity,  testimony  of  bank's  president 
could  be  disregarded  by  jury  as  that  of  interest- 
ed witness. — Harford  Nat  Bank  of  Bel  Air  t. 
Oardner,  157  N.  Y.  S.  849. 
<©=>600  (N.Y.Sup.)  A  counterclaim  must  be  sus- 
tained by  strong  and  convincing  proof.— Model 
Kxamining  &  Sponging  Co.  t.  Man,  107  N.  Y. 

^'  EXAMINATION. 

See  IHscovexy,  «eb>3&-77:  Bzecntlon,  ^»877, 
378;  Witnesses,  «»2B6.  28a 

EXCEPTIONS. 

See  Appeal,  «S9263. 

EXCESSIVE  DAMAGES. 

See  Damages,  «ss»181. 18&. 

EXCHANGE  OF  PROPERTY. 

€=s>7  (N.Y.Sup.)  In  action  for  damages  for 
breach  of  contract  to  excliange  properties,  where 
defendant  would  prevail  on  proof  of  plaintifiTs 
waiver  of  a  provision,  and  where,  if  tbere  was 
no  waiver,  the  contract  by  its  terms  was  void 
for  defendant's  failure  to  perform,  plaintiff 
could  not  recover  damages.— Avon  Bealty  & 
Amusement  Corp.  v.  Amend,  157  N.  Y.  S.  719. 

On  breach  of  a  contract  for  the  exchange  of 
properties,  either  party,  on  the  other's  refusal 
to  reinstate  him,  coulo  maintain  an  action  in 
equity  to  compel  reconveyance  of  the  proper- 
ties, repayment  of  moneys  deposited,  etc.— Id. 
«S98(1)  (N.Y.Sup.)  Evidence  in  an  action  for 
damages  for  defendant's  breach  of  provision  ol 
agreement  for  the  exchange  of  properties  that 
be  would  procare  and  deliver  to  plaintiff  an  as- 
siniment  of  bis  lease  held  to  make  Uie  plain- 
tin's  waiver  of  such  provision  a  question  for  the 
jary.— Avon  Realty  &  Amusement  Con>.  t. 
Amend.  167  N.  Y.  S.  719. 

EXECUTION. 

See  Attachment;   Exemptions ;  Garnishment 

Z.  SUFPIiElCEirTART  PROCEEDINOS. 

^377  (N.Y.Sup.)  Under  Code  Civ.  Proc.  S 
2458,  an  affidavit  for  an  order  of  examination 
against  a  corporation  judgment  debtor,  alleg- 
ing that  execution  issued  to  the  sberiff^  of  toe 
county  where  such  debtor  maintained  "an  office 
for  the  transaction  of  business,"  though  omit- 
ting the  statutory  words  "regular"  and  "in  per- 
son." is  sufficient— Bradley  v.  Certigoe  Mining 
&  Dredging  Co.,  157  N.  Y.  S.  273. 
«»378  (N.Y.Sap.)  Under  Code  Civ.  Proc.  | 
2458,  subds.  1,  2,  regulating  upon  what  Judg- 


ments and  to  what  comity  the  execution  must 
have  issued  in  ordw  to  oititie  the  judgmoit 
creditor  to  maintain  special  supplementary  pro- 
ceedings, an  order  for  examination  of  a  domes- 
tic corporation,  made  upon  affidavit  that  the 
execution  was  issued  to  the  sheriff  of  the  coun- 
ty where  the  judgment  debtor  had  its  principal 
place  of  business,  was  not  void, — Qroshut  v. 
Kinetophote  Corp.,  157  N.  Y.  S.  312. 
«=»4I7  (N.Y.Sup.)  Where  the  judgment  debtor 
willfully  disr^rda  an  order  for  ois  examina- 
tion made  in  supplementary  proceedings  on  the 
ground  that  the  original  order  was  void,  with- 
out making  any  motion  to  vacate  it  tbe  court 
must  punish  him  for  his  contempt,  unless  the 
tolginal  order  was  absolutelT  void.— Oroebut  v. 
Kinetophote  Corp..  107  N.  Y.  S.  812. 
«=>4I8  (N.  T.  Sup.)  Under  Code  Civ.  Proc.  H 
1866,  2433.  the  Appellate  Division  was  without 
juriMiction  to  review  an  order  of  a  justice  oi 
the  Supreme  Court  made  out  of  court,  adjudg- 
ing a  judgment  debtor  in  contempt  for  disobe- 
dience of  an  order  made  by  the  justice,  except 
iipon  appeal  from  an  order  cm  motion  at  Special 
l^erm  to  review  the  order.— In  re  Onetto,  157 
N.  Y.  S.  170. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Taxation,  '©»866-904;    Trusts;  Wills; 
Witnesses,  ^169. 

ZI.  APFOIirTMENT,  QITALIFIOATION, 
Airs  TENtJRE. 

«=»32  (N.Y.Snr.)  Where  an  administratrix  ad- 
mits she  was  nerer  married  to  deceased,  it  is 
ground  for  revocation  of  letters  of  administra- 
tion.—In  re  Morris*  Estate,  157  N.  Y.  S.  472. 
1^35  (N.Y.Sur.)  Under  Code  Civ.  Proc. 
2555,  2758,  the  act  of  an  administrator,  before 
revocation  of  bis  letters,  in  paying  the  counsel 
fee  for  services  in  prosecuting  an  action  against 
a  railroad  for  death  of  the  decedent  could  not 
be  objected  to  on  tbe  ground  that  it  was  un- 
authorised, that  the  administrator  was  not 
legally  such,  that  he  could  not  bind  the  estate 
for  the  services,  and  that  he  was  personal^ 
liable.— In  re  D'Adamo'a  Estate,  167  N.  Y.  S. 
374. 

IT.  OOmSOTTON  AMD  MANAOEMBHT 
OF  ESTATE. 
(A)  In  General. 

tS=>  1 02  (N.T.)  Where  a  will  authorized  the  cre- 
ation of  a  trust  and  sale  of  the  estate,  the  act 
of  the  executors  in  creating  a  corporation  and 
taking  its  stock  in  payment  for  the  estate  was 
beyond  their  express  powers  and  invalid,  un- 
less consented  to  by  all  the  interested  parties.— 
SchoeUkopf  Holding  Co.  v.  Kavinoky,  111  N. 
B.  60,  216  N.  Y.  507. 

<^I09  (N.Y.Sur.)  A  will  directing  that  the 
balance  of  certain  money  be  used  to  erect  a 
monument  held  not  to  require  that  ell  such  bal- 
ance be  so  used,  but  to  require  only  that  so 
much  thereof  be  so  used  as  was  reasonable,  in 
view  of  testatrix's  station  in  life  and  the  amount 
of  her  estate.— In  re  Young's  Estate,  167  N.  Y. 
S.  404.  , 
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A  reasonable  expenditure  for  a  tombstone  to  a 
legitiniate  item  oi  the  funeral  expenses  which 
Code  Civ.  Proc.  S  2686*  authorizes  an  executor 
to  pay.— Id. 

What  oonstituteB  a  reasonable  expenditure  for 
a  tombstone,  which  could  properly  be  included 
in  the  reasonable  funeral  expenaefl  which  an  ex- 
ecutor is  authorized  b;  Code  Civ.  Proc.  ^  2686, 
to  pay,  depends  on  the  peculiar  coaditions-  of 
each  case  and  is  not  governed  by  any  arbitrary 
rule.— Id. 

«=3 121(1)  (N.Y.Sup.)  Upon  the  appointment 
and  qualification  of  an  administrator  with  the 
will  annexed  as  a  successor  to  an  executor  and 
trustee,  he  did  not  take  legal  title  to  the  fee, 
which  vested  in  the  Supreme  Court,  which 
would  be  empowered  to  appoint  some  person  to 
execute  the  trust.— Keteey  v.  MacTi^e,  167  N. 
Y.  S.  730. 

(g=»l2l(2)  (N.Y.Sup.)  An  admintotrator  with 
the  will  annexed  did  not  take  the  title  of  the 
executor,  after  adjudication  that  there  had  been 
an  equitable  conversion  of  all  the  real  estate  of 
the  testatrix,  but  took  tb»  executor's  power  of 
sale,  and  was  under  an  imperative  obligation 
to  exercise  such  power.— Kelsey  v.  MacTigue, 
167  N.  Y.  S.  730. 

4=>I22  (N.Y.Stir.)  Where  one  was  appointed 
as  temporary  administrator  on  condition  of  his 
consent  to  serve  without  compensation,  his  con- 
sent should  be  filed  in  the  Surrogate's  Court  be- 
fore the  ordeV  is  signed,  but  the  order  should 
not  contain  a  direction  tbat  he  serve  without 
compensation.- In  re  Eno,  157  N.  Y.  S.  401. 

Where  a  trust  company  was  named  as  a  de- 
pository of  the  funds  of  an  estate  during  a  tem- 
porary administration,  the  court  could  not  re- 
quire the  company  to  take  upon  itself  the  ac- 
tive duty  of  collecting  securities,  that  being  a 
duty  of  the  temporary  administrators.— Id. 

Ad  order  appointing  temporary  administra- 
tors should  not  cuutain  an  authorization  to  take 
possession  of  the  peruoual  property,  as  tbat  is 
men'ly  declaratory  of  the  law.  Code  Civ.  Proc. 
g  2Knr.— Id. 

The  court,  on  motion  for  the  appointment  of 
temporary  administrators,  has  no  power  to 
make  an  order  allowing  the  attorneys  for  the 
contestants  to  inspect  and  examine  the  papers, 
etc.,  belonging  to  the  decedent—Id. 

(B)  Real  Property  and  Inlereata  Therein. 

^150  (N.Y.Sur.)  Where  a  will  gave  the  ex- 
ecutors power  to  continue  testator's  bosiness 
on  leased  premises  on  which  be  had  erected 
buildings,  it  was  their  duty  to  renew  the  lease, 
not  only  as  an  incident  to  the  exercise  of  such 
power,  but  to  retain  the  interest  of  the  estate 
in  the  buildings.— In  re  Fitter,  167  N.  Y.  S.  488. 

VX.  AIXOWANOE  AMD  PATMEIIT  OF 
CIm&IMS. 

<A)  Liabilities  oC  Estate. 

^=•206(1)  (N.Y.Sup.)  Adult  son,  who  lived  with 
parents  and  contributed  his  entire  earnings  to 
family  support,  held,  under  the  custom  oi  the 
locality  and  in  tlie  absence  of  agreement,  not 
entitled  to  recover  sums  so  contributed  by  a 
claim  in  bis  account  as  executor  of  his  father's 
estate.— In  re  Zegel,  167  N.  Y.  S.  735. 
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(D)  Priorltte*  and  Parment. 

«s>27l  (N.Y.Sur.)  To  the  payment  of  debta  and 
admintotration  expenses  should  be  applied: 
Ij'irst,  the  nnbequeathed  personalty  as  to  which 
the  testator  died  intestate;  second,  the  gaueral 
legacy:  and,  laat,  ths  specific  legade&n-ln  le 
Klatte'a  £atat^lB7  N.  xTs.  470. 

VH.  DISTRIBTITIOir  OF  E8TATB. 

«=9296  (N.Y.Sur.)  Where  the  estate  is  ready 
for  final  settlement  and  distribution  on  settle- 
ment of  the  proceedings  of  an  administrator 
whose  letters  have  been  revoked,  the  distribu- 
tion wUl  be  made  at  the  same  time,  as  author- 
ized by  Code  Civ.  Pioc.  U  2655,  2734,  in  ac- 
cordance with  seotton  2725.— In  re  D'Adamo's 
Estate.  167  N.  Y.  S.  874. 

vm.  sAiss  An>  omrvsTAiroBB  mr- 

DSR  OBDEB  OP  COVBT. 
(B)  Applleatlon  and  Ordar. 

«=3337  (N.Y.Sur.)  In  a  proceeding  under  Code 
Civ.  Proc.  §  2685,  providing  for  sale  of  prop- 
erty under  surrogate's  direction,  surrogate's 
order  for  notice  by  citation  in  manner  prescrib- 
ed by  sections  796,  797,  whidi  applies  solely  to 
papers  served  in  an  action,  and  not  in  ac- 
cordance with  Code  av.  Proc  «  2626,  252«. 
relating  to  citation,  held  error.— lui  re  Smart's 
Estate,  157  N.  Y.  S.  143. 

Where,  in  proceeding  for  sale  of  property  un- 
der direction  of  surrogate,  as  provided  by  Code 
Civ.  Proc.  §  2685,  surrogate  ordered  notice  re- 
quired by  such  section  to  be  given  by  citation, 
which  was  served  on  resident  creditors  by  mail 
and  nonresident  creditors  by  mall  without  pub- 
lication, surrogate  did  not  acquire  Jurisdiction 
of  the  parties. — Id. 

€=9339  (N.Y.Sur.)  Under  Code  Qv.  Proc.  { 
2703,  subd.  5,  and  section  2702,  held,  that  ap- 
plication of  executors,  given  a  valid  power  to 
sell  realty,  for  order  to  sell  it  in  accordance 
with  Code  Civ.  Proc.  H  2701-2718,  will  be  de- 
nied.—In  re  Noe's  Estate,  157  N.  Y.  fi.  681. 

(C)  Bale. 

€=>364  (N.Y.Sur.)  Application  of  admintotrator 
with  the  will  annexed  for  order  to  sell  equity 
in  realty  upon  stated  terms  denied,  as  it  is  only 
where  exceptional  circumstances  exist  tbat  sur- 
rogate will  act  under  Code  Civ.  Proc  {  2685, 
and  authorize  a  sale  in  a  particular  manner  or 
for  a  specified  price.— In  le  Ooldfarb's  Estate, 
157  N.  Y.  S.  137. 

X.  AOTXOK8. 

®=»434  (N.Y.Sur.)  Administrator,  seeking  to  re- 
cover money  left  by  decedent  with  A.  for  pay- 
ment of  his  living  expenses  and  costs  of  burial, 
held  required  to  do  rauity  respecting  deductions 
for  sums  expended. — In  le  May's  Estate,  157  N. 
Y.  S.  490. 

XI.  ACCOUNTING  AND  SETTLElEEirT. 

<D)  Compensation. 

«S»495(2)  (N.Y.Sur.)  Where  testatrix  directed 
that  the  residue  of  her  estate  be  divided  by  ber 
executors  into  three  parts  and  held  by  tbem  in 
trust  for  life  tenants,  such  executors  were  en- 
titled to  commissions  as  trustees,  ai  well  as 
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executors.— In  re  Textor*8  Bstate,  167  N.  T.  S. 
848. 

«=>495(2)  (N.T.Sur.)  Where  the  same  tmrt 
company  was  appointed  executor  and  trustee, 
it  was  entitled  to  commis^ons  in  both  capaci- 
ties.—In  re  Howard's  Estate,  157  N.  T.  S.  1114. 
©=3497  (N.Y.Sup.)  The  wife  of  an  incompetent 
who  became  administratrix  of  his  estate  and 
p-erformed  extraordinary  services,  which  re- 
dounded, not  only  to  the  benefit  of  the  infant 
beir,  but  to  herself,  held  not  entitled  to  an  ex* 
tra  allowance,  although  a  member  of  the  com- 
mittee who  performed  extra  services  may  be. — 
In  re  Wallace,  157  N.  Y.  S.  245. 
^s»5l)l  (N.Y.Sur.)  The  question  of  commissions 
to  which  temporary  administrators  may  be  enti- 
tled cannot  be  determined  by  the  snrrogate  until 
the  jndicial  settlement  of  thmr  accountB.~In  re 
Kno,  167  N.  Y.  S.  491. 

(B)  StatlBV,  flettllnff,  OpcBtnsi  mmA  Rc- 
Ttew. 

<£=3506  (N.Y.Sur.)  In  proceedings  for  final  judi- 
cial settlement  of  an  account  as  an  administra- 
tor, expert  opinion  testimony  of  members  of  the 
bar  that  an  attorney's  fee.  paid  by  the  admin- 
istrator for  services  in  prosecuting  an  action 
aitninat  a  railroad  for  decedent's  death,  was  ex- 
cessive, was  not  competent,  where  the  fees  were 
based  on  an  express  contract.— In  re  D'Adamo's 
KaUite.  167  N.  Y.  S.  374. 

EXEMPTIONS. 

See  Taxation,  «s»876.  876%- 

I.  NATURE  AKD  EXTENT. 
(C)  Property  and  RlgclitB  Bxempt. 

€=^50  (N.Y.Sup.)  Though  a  20-payment  policy 
was  payable  to  insured's  wife,  held  that,  the 
policy  having  matured  and  insnred  being  entitled 
to  the  cash  surrender  value,  such  sum  was  liable 
for  his  debts,  and  a  receiver  might  be  appointed 
to  coUect  it-^c<Aie  t.  Connor,  167  N.  Y.  S. 
567 

EXPENDITURES. 

See  Executors  and  Administrators,  «=>109. 

EXPERT  TESTIMONY. 

See  EMdeice,  «=s>471-628. 

EXPRESS  TRUSTS. 

See  Trusts,  «ss>30. 

EXPROPRIATION. 

See  Eminent  Ptonain. 


FACTORS. 

See  Brokers;   Pawnlookers,  ^90,  9; 
dpal  and  Agent. 

FALSE  IMPRISONMENT. 

See  Pleading,  «=»8.  214;  Venne,  ^11. 


Z.  OIVIXi  UABIUTT. 
(A)  Aeta  OoBBtltatlBK  Falaa  lakpvlaonment 
mA  Llabllitr  Theretor. 

0=^7  (N.Y.Sup.)  Where  the  evidence  presented 
before  a  ma^strate  was  insufficient  to  malie  out 
a  prima  facie  case  of  petit  larceny,  the  magis- 
trate had  no  jurisdiction  to  issue  a  warrant, 
under  Code  Cr,  Proc.  S$  149,  150,  for  the  arreat 
of  the  person  charged,  and  such  arrest  gave  the 
latter  a  cause  of  action  for  false  imprisonment. 
—Steele  v.  Rauchfuss,  157  N.  Y.  S.  103. 

FEDERAL  COURTS. 

See  Courts,  <3=>488. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Appeal,  4=»17S;  Commerce,  ^»27;  Judg- 
ment «=»261;  Negligence,  «s3l()l. 


See  Game,  «S39. 


See  Appeal, 


FERRETS. 
FINDINGS. 

>1008-1012,  1122. 

FINES. 


See  CTontempt,  ^=375. 

<SS320  (N.Y.Sup.)  The  word  "act,"  as  used  in 
the  Motor  Vehicle  Law  (Highway  Law,  {  291, 
eubd.  2),  as  amended  in  1910  (Laws  1910,  c. 
874),  refers  to  statutes  and  not  to  wdinanccs.. 
and  hence  does  not  entitle  the  state  to  recover 
from  the  city  of  Buffalo  fines  and  penalties  col- 
lected for  violations  of  ordinances  regulating 
the  use  of  motor  vehicles  within  the  city. — Peo- 
ple V.  City  of  Buffalo,  167  N.  Y.  S.  938. 

Under  the  doctrine  of  ejusdem  generis,  held, 
that  the  words  "any  -act,"  following  the  partic- 
nlar  word  "article,  in  the  Motor  Vehicle  Law 
(tlighway  Law,  §  291,  subd.  2),  as  amended  in 
1910  (Laws  1910,  a  374),  shows  that  the  I/egia- 
lature  intended  thereby  to  mean  a  statute  pass- 
ed by  itself.— Id. 

FIREMEN. 

See  Municipal  Corporations,  «=»198. 

FIRES. 

See  Landlord  and  Tenant,  «s»101. 


See  Gamcb 


FISH. 

FIXTURES. 


^9l5  (N.Y.Sup.)  Heating  plant  and  area  rail- 
ing of  hotel  and  saloon  bnflding  iheU  not  trade 
fixtures. — Levensan  Wrecking  Co.  T.  Hillebrand, 
157  N.  Y.  S.  515. 

«=>33  (N.Y.Sup.)  Defendant  lessee,  receiving 
award  in  condemnation  of  building  and  after- 
ward accepting  new  lease,  withoat  reserving 
right  to  remove  fixtures,  Aeld  to  waive  sa(u 
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riKht— Lerenson  Wrecking  Go.  t.  HUlebran^ 
167  N.  T.  S.  SIS. 

FOOD. 

^=>25  (N.T.Sup.)  On  sale  of  meat  by  dealer, 
held,  that  there  was  implied  warranty  of  fitness 
for  use,  tbougb  sold  in  same  form  as  when  pur- 
cbased,  and  tfaouffh  bearing  fcovernment  stamp. 
— Rinaldl  t.  Mohican  Co.,  157  N.  T.  S.  661. 

FORECLOSURE. 

See  Mechanics*  Idcns,  ^271-275 ;  Mortgaget, 

FOREIGN  CORPORATIONS. 

See  Corporations,  ^»658-672. 

FOREIGN  COUNTRIES. 

See  Action,  «=s>13;  CMistitutioaal  Law,  <8=» 
68;  Courts,  «=s»9. 

FOREIGN  JUDGMENTS. 

See  Oamlslunent,  4=»287. 

FOREIGN  MONEY. 

See  Evidence,  ^=»t8, 

FORFEITURES. 

See  BaU,  «s>77. 

FORGERY. 

See  Banks  and  Banking,  «s»147-149,  801; 
Bills  and  Notes,  «=s>377. 

FRANCHISES. 

See  Municipal  Corporations,  •6»680.  681. 

FRAUD. 

See  Brokers,  «S=»65;  Contracts,  «=>94;  Cor- 
porations, $=3117;  Deeds,  «=370;  Frauds, 
Statutes  of;  Fraudulent  Conveyances ;  Judg- 
ment, «=»68. 

I.  DECEPTIOK  COKSTTTUTINO 
FRAUII.  AND  LIABILITY 
THEBEFOB. 

(N.Y.Sup.)  Statements  aa  to  matters  of 
opinion,  which  subsequently  prove  bUse,  furnish 
no  basis  for  actionable  fraud. — Gill  v.  Jamaica 
Bay  Mfg.  Co.,  157  N.  Y.  S.  52. 

FRAUDS.  STATUTE  OF. 

See  Spedfic  Performance,  «=»80,  CL 

m.  PROMISES  TO  ausweb  fob 

DEBT.  DEFAVLT  OB  MISOAB- 
BIAGE  or  ANOTHEB. 

€=933(2)  (N.Y.Sup.)  Promise  of  a  mntprialman 
not  to  file  lien,  and  to  continue  to  fiuiimh  ma- 
terial, held  not  a  sufficient  conBirloratiuu  to  take 
out  of  the  statute  of  frauds  promise  of  the  mort- 
gagee, under  a  building  loan  contract,  to  pay 
tUe  building  owner's  ilrbt. — Iludsoa  Wrecking 
&  Lumber  Co.  v.  Aldritb,  157  N.  Y.  S.  1016. 


VZ.  BEAZ.  PBOPEBTT  AlfP  ESTATES 
AHD  XHTEBESTS  THEBEXH. 

<8=>58  (N.Y.Sup.)  While  the  right  to  operate 
for  oil  nnder  a  lease,  contract,  etc.,  is  personal 
property,  by  virtue  of  General  Cbnatmction 

Law,  §  39,  yet  the  perpetual  exclnsive  right  to 
operate  cannot  be  created,  except  aa  provided  by 
Real  Property  Law,  §  259.— De  Hart  v.  Enright, 
157  N.  Y.  S746. 

«s»58  (N.Y.Sup.)  Aq  oral  agreement  to  adopt 
term  of  farm  lease  of  a  life  estate  after  its  ter- 
mination by  the  death  of  the  lessor  would  be 
insufficieot,  under  express  provision  of  Real 
Property  Law,  |  242^Ne8bltt  t.  Thomnon, 
167  N.  Y.  S.  166.  ™ 

X.  PUADINO.  EVIDENCB,  TBIAX., 
AND  BEVIEW. 

®=>I58  (N.Y.Sup.)  Evidence  in  action  to  enjoin 
drilling  of  oil  wells,  on  ground  that  facts  of 
case  constituted  an  executed  oil  lease,  held  not 
to  show  any  contract,  note,  or  memorandum  ex- 

[iresaing  consideration  in  writing  signed  by  the 
essor,  as  required  by  Real  Property  Law,  | 
259.-De  Hart  v.  Biinght,  167  N.  Y.  S.  48. 

FRAUDULENT  CONVEYANCES. 

See  Bankruptcy,  «=»178. 

nZ.  BEMEDIES  OF  OBEDITOBS  AMD 
FVBGHASEB8. 

(G)  Bvldcnoe. 

0=>277  (N.Y.)  A  transfer  by  a  debtor  without 
consideration  is  presumptively  fraudulent,  and 
unless  the  grantee  establishes  its  bona  fides  the 
debtor  may  rely  on  the  preaumptiAn  of  fraud.— 
GaNon  v.  Palmer,  111  N.  B.  2^.  216  N.  Y.  G03. 

(H)  Dl««over7,  Injnnetloii,  anA  Heeetver* 

ie=>305  (N.Y.Sup.)  Under  Personal  Property 
Law.  g  44,  subd.  3,  as  amended  by  Laws  1914, 
c.  007,  a  purchaser  of  the  stock  in  bulk,  not 
complying  with  the  section,  can  only  be  appoint- 
ed receiver  in  a  general  creditor*!  anlt— In  rs 
Perman,  167  N.  Y.  S.  971. 

GAME. 

See  Indictment  and  Information,  «=»111. 

«=»9  (N.Y.Co.Ct.)  An  information  filed  In  a 
Court  of  Special  Sessiona,  charging  that  defend- 
ant hunted  rabbita  with  a  ferret,  in  violation  of 
Conservation  Law,  {  176,  aa  added  and  amended, 
held  to  state  an  offense,  in  view  of  reference 
in  such  section  to  the  article  in  which  it  is  in- 
cluded, and  the  ftict  Qiat  section  196,  as  added 
and  amended,  which  specifically  prohibits  bunt- 
ing rabbita  with  a  ferret,  is  in  the  same  article. 
—People  V.  Chamberlain,  157  N.  Y.  S.  535. 

Tender  Conservation  Law,  H  82, 170, 182, 196, 
203,  as  added  and  amended,  held,  that  a  sen- 
tence that  (lefeodant  be  fine<l  $85  or  stand  com- 
mitted until  paid,  not  exceeding  85  days  fol- 
lowing his  conviction  of  "hunting  rabbits  with 
a  ferret,"  was  legal, — Id. 

Evidence  held  to  sustain  a  conviction  of  hun- 
ing  rabbits  with  a  ferret,  in  violation  of  the 
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Conservation  Law,  8  176,  as  added  and  amend- 
ed.—Id. 

That  the  fine  imposed  by  a  Court  of  Special 
Sessiooa  on  convictiOQ  of  defendant  of  hunting 
in  violation  of  Conservation  Law,  |  176,  as  add- 
ed and  amended,  was  large,  held  not  to  author- 
ize a  County  Court  to  interfere,  where  it  did 
not  appear  »at  the  magiBtrate  was  prejudiced, 
and  the  fine  was  wltbin  the  statotory  limit.— Id. 

GARNISHMENT. 

See  Attachment. 

I3C  OPBBATIOll  AMD  EFFECT  OF 
OABMISHMENT,  JITDCOIEMT. 
OR  FATimNT. 

^=^237  (N.Y.Sup.)  In  payee's  suit  on  drafts 
drawn  by  defendant  in  payment  of  plainticrs 
interest  in  ores  sent  to  defendant  for  smelting. 
Judgment  barrhig  plaintiff  from  claiming  inter- 
est In  ores  as  against  defendant,  rendered  in 
garnishment  proceeding  subsequent  to  drawing 
of  drafts,  wherein  defendant  was  garnishee  de- 
fendant, held  properly  excluded  from  evidence 
as  defense  to  drafts.— Hardinge  t.  United  States 
Zinc  Co.,  167  N.  Y.  S.  882. 

In  payee's  action  on  drafts  drawn  by  defend- 
ant in  payment  of  plaintieTs  interest  in  ores 
sent  to  defendant  for  smelting,  judgment  barring 
plaintiff  from  claiming  interest  in  ores  as  against 
defendant,  rmdered  in  a  garnishment  proceeding 
subsequent  to  drawing  of  drafts,  wnerein  de- 
fendant was  garnishee  defendant,  held  properly 
excluded  from  evidence  as  defense  to  drafts, 
where  void  for  want  of  jurisdiction  over  plain- 
tiff.—Id. 

GAS. 

(N.Y.Sop.)  Under  the  Public  Service  Com- 
missions t«w,  I  66,  8ul>d.  2,  the  court  may 
determine,  upon  a  review  of  the  determination 
of  the  Commission,  whether  an  order  for  the 
extension  of  the  mains  of  a  gas  corporation  was 
a  reasonable  extension. — People  ex  rel.  New 
York  &  Queens  Gas  Co.  v.  McCall,  157  N.  Y. 
S.  707. 

Public  Service  Commission's  order  to  relator, 
a  gas  company,  to  extend  its  mains,  in  view  of 
the  needs  and  conunonity  to  be  served  and  the 
burden  placed  upon  the  company,  Md  unrea- 
sonable, and  annulled.— Id, 

GIFTS. 

See  Husband  and  Wife.  e=>49^. 

I.  IKTER  VIVOS. 

<S=>23  (N.Y.Sup.)  After  completion  of  gift  by 
delivery,  donee  need  not  retain  possession,  but 
may  redeliver  to  donor  as  hit  agent,  without 
invalidating  gtft.^adBon  v.  Hatdi,  157  N.  Y. 

S.  182. 

4=^47  (N.Y.SupO  In  action  to  recover  stock  al- 
leged 1^  plaintiffs  to  have  been  a  loan,  harden 
was  on  plaintiffs  to  establish  loan,  and  not  on 
defeodanl:  to  show  that  transaction  was  a  gift. 
— Judson  V.  Hatcli,  157  N.  Y.  S.  182. 
€=>49  (N.Y.Sup.)  In  action  by  executors  to 
recover  stock  alleged  to  have  neen  loaned  by 


testatrix  to  defendant,  evidence  held  to  show  a 
gift  of  the  stock.--Jud8on  t.  Hatch,  157  N.  Y. 
S.  182. 

A  gift  must  be  established  by  evidence  that 
is  dear  and  satistactory.— Id. 
®=»49  (N.Y.Sur.)  Clear  and  adequate  proofs  held 
necessary  to  establish  claim  that  person  receiv' 
ing  money  from  decedent  for  payment  of  de- 
cedent's living  expenses  and  cost'of  burial  was  to 
retain  any  balance.— In  re  May's  Estate,  157 
N.  Y.  S.  490. 

GOOD  FAITH. 

See  Bills  and  Notes,  «s>337-378,  487,  626; 
Mortgages,  «=^257. 

GOOD  WILL 

See  Taxation,  <8=>895. 

GRAND  JURY. 

See  Criminal  Law,  €=:»627^ ;  Indictmmt  and. 
Information. 

GRANTS. 

See  Navigable  Waters,  4»87. 

GUARANTY. 

See   Insurance,   ■8=^436 ;    Pleading,   ^=3237 ; 
Principal  and  Surety. 

n.  CONSTKUOTION  AMD  OFEBATIOK. 

«=^3I  (N.Y.Sup.)  Where  there  were  six  signers 
to  a  contract  <a  guaranty,  though  worded  in  the 
singular  and  containing  the  phrase  "I,  the  un- 
dersigned," the  obligation  created  was  joint 
and  several.— National  Surety  Co.  v.  Seaicb,  157 
X.  Y.  S.  422. 

®=936  (N.Y.Sup.)  A  guarantor  cannot  be  held 
beyond  the  express  terms  of  hie  contract. — Na- 
tional Surety  Co.  v.  Sealch,  157  N.  Y.  S.  422. 
«c»38(l)  CN.Y.Sup.)  A  contract  ot  gnaranty 
will  not  oe  interpreted  as  referring  to  future 
transactions,  unless  the  words  of  the  guaranty, 
in  light  of  the  surrounding  circumstances,  show 
such  an  intent — Ooldstdn  v.  Leibowits,  167  N. 
Y.  S.  905. 

•e=>38(2)  (N.Y.Sup.)  A  contract  dedaring  de- 
fendant guaranteed  sum  on  goods  sold  and  de- 
livered on  a  running  account  held  a  continu- 
ing obligation,  8pplicEJ>le  to  future  sales. — Semel 
V.  Braun,  167  NT  Y.  S.  907. 

ZV.  BEMEDIES  OF  CBEDITOB8. 

€=>87  (N.Y.Sup.)  Proof  of  a  joint  and  several 
guaran^  did  not  support  an  aUegation  of  a  sole 
and  individual  obligation.— National  Sarefcr  Co. 
V.  Seaicb.  167  N.  Y.  a  422. 

GUARDIAN  AND  WARD. 

See  Insane  Persons. 

HABEAS  CORPUS. 
I.  HATVBE  Aim  GBoinros  or 

BEBCEI>7> 

$=>29  (N.Y.)  As  order  of  commitment  in  bas- 
tardy proceeding  waa  void  for  noncompliance 
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with  statute  aB  to  arrest  in  another  county, 
habeas  corpus  held  to  lie.~-People  ex  rel.  Law- 
ton  V.  SneU,  lU  N.  B.  50,  210  N.  Y.  527. 

n.  JTTKISDIOTZON,  PROCEEDINGS. 
AND  REIJEF. 

(S^99(3)  fN.T.Sup.)  A  father  has  no  right  to 
the  custody  of  a  child  superior  to  that  of  the 
mother,  and  the  welfare  oi  the  child  is  the  real 
test.— Lee  v.  Lee,  157  N.  T.  S.  821. 

17  (N.Y.Sup.)  Where  a  mother  sued  out  a 
writ  of  habeas  corpus  to  test  a  commitment  of 
her  children  on  a  ondinj^  of  neglect  of  them  by 
her,  and  the  writ  was  dismissed,  from  which  de- 
termination she  failed  to  appeal,  the  dismissal 
was  res  judicata  on  the  propriety  of  the  com- 
mitment—In re  Antonopolos,  157  N.  Y.  8.  687. 

HARMLESS  ERROR. 

See  Appeal,  <S=>1066-106e ;  Criminal  Law,  ^ 
1163-1170. 


HEALTH. 


See  Food. 


HEARING. 

See  ExecDtors  and  Admiuistnitocs,  ^9839. 

HIGHWAYS. 

See  Municipal  Corporations,  «s»a57-706.  812- 

821, 

V.  REOITLATION  AND  USE  FOR 
TRAVEH 

(C)  Injnrtes  from  Dcfeets  or  Obatraetloaa. 

^203  (N.T.Snp.)  Under  Highway  Law,  {  74, 
notice  to  town  saperrisor  of  injury  to  plaintiff's 
horse  on  highway,  necessitating  shooting,  etc., 
held  BuflScient  as  against  objectiona  that  the 
accident  was  not  alleged  to  have  occurred  on  a 
public  highway  and  the  place  was  not  definitely 
sUted.— Griffin  t.  Town  of  Ellenhurg,  157  K. 
Y.  S.  8ia. 


HOMESTEAD. 


See  Ezemptlona. 

HOMICIDE. 

X.  APPEAI.  Ain>  ERROR. 

<^=>325  (N.Y.)  In  a  capital  >  >.  where  justice 
requires  it,  the  Court  of  Appi . ;  may  review  er- 
rors, though  no  exception  was  taken.— People  t. 
Watson,  Ul  N.  E.  243,  216  N.  Y.  566. 

HOSPITALS. 

See  Contracts.  «s»28,  79;  Parent  and  Child, 

«s»5  (N.Y.CityCtAlb.)  A  hospital,  to  recover 
fees  for  care  of  defendants*  minor  emoloy^,  must 
show  an  express  or  implied  contract  oy  defend- 
ants to  pay  such  fees.— Homeopathic  Hospital 
of  Albany  v.  Chalmers.  157  N.  Y.  8.  1000. 

A  request  by  employers  that  a  hospital  care 
for  an  emidoyd  does  not  Und  them  to  pay  the 
fees  tor  such  cara.— Id. 


HOUSEBREAKING. 

See  Burglary. 

HUSBAND  AND  WIFE 

See  Divorce ;  Marriage ;  WiHi^  <^782. 
L  MU'iUAX  RIGHTS,  pVTJJSS,  AND 

i.T/tBn.mBS. 

C=>14  (N.Y.Sup.)  Only  husband  and  wife  can 
take  and  hold  realty  as  tenanta  by  the  entirety. 
—Butler  T.  Butler,  157  N.  Y.  S.  188. 

Where  a  husband  conveyed  realty  to  third  per- 
sons, who  conreyed  back  to  himself  and  wife, 
as  husband  and  wife,  but  the  marriage  was  in 
fact  void,  a  tenancy  in  common,  but  not  a 
tenancy  by  entirety,  resulted. — Id. 

m.  CONTETANOES,  CONTRACTS.  AND 
OTHER  TRANSACTIONS  BETWEEN 
HTTSBAND  AND  WIFE. 

«=»49>/3  (N.Y.Sur.)  A  deposit  by  a  husband  in 
the  name  of  himself  and  wife  raises  a  presump- 
tion that  he  intends  to  confer  upon  his  wife  the 
right  of  sole  ownership  to  the  deposit  in  the 
event  of  her  survivorship  only  where  there  is 
no  evidence  to  explain  tne  purpose  of  the  de- 
posit.—In  re  MUls^  Estate.  157  N.  Y.  S.  138. 

Vin.  SEPARATION  AND  SEPARATE 
MAINTENANCS. 

®=»278(1)  (N.Y.Sup.)  Separation  agreement 
whereby  wife  was  given  custody  of  child,  held 
not  invalid  on  theory  that  husband  cannot 
alienate  to  wife  tlie  riuit  to  the  custody  of  chil- 
dren.-Lee  v.  Lee.  lefN.  Y.  S.  821. 

IDENTITY. 

See  Judgment,  «=>585 ;  Names;  Wills,  «=»489. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  Constltntional  Law,  <8=»166. 

IMPEACHMENT. 

See  Witnesses,  «»378,  41C 

IMPLIED  WARRANTY. 

See  Sales,  <S=»271,  273. 

IMPRISONMENT. 

See  Bail ;  Falae  Imprisonment ;  Habeu  Oorpu, 

IMPROVEMENTS. 

See  Mechanics'  Ldena ;  Monicipal  Corporation& 

INCUMBRANCES. 

See  Vokdor  and  PordiaMr.  4»1S4, 14C 
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INDEMNITY. 

See  Gnaranty ;  Prindpal  and  Surety ;  Vendor 
and  Purchaser,  ^saliL 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  ^=>321. 

INDETERMINATE  SENTENCES. 

See  Criminal  Law,  «=>1211. 

INDICTMENT  AND  INFORMATION. 

v.  REQUISITES  AZn>  8UFFI0IENCT 
OF  ACCUSATION. 

^=363  (N.Y.)  An  averment  that  an  offense  was 
committed  partly  in  the'  county  of  A.  and  partly 
in  W.  county  is  merely  a  legal  conclusion  and 
does  not  give  territorial  jariadiction.— Pe(»le 
V.  ITudson  Valley  Const  Co^  111  N.  B.  472, 
217  N.  Y.  172. 

€=986  (X.Y.)  Indictment  alleging  conspiracy 
"at  said  time  and  place"  following  reference  to 
county  in  which  indictment  was  brought,  krld 
to  give  the  grand  jury  of  that  county  jurisdic- 
tion.— People  V.  Hudson  Valley  Const.  Co.,  Ill 
N.  R.  472.  217  N.  Y.  172. 

Under  Code  Cr.  Proc.  i  134,  indictment  ac- 
cusing defendants  with  chai^ng,  as  tbe  cost  of 
work  and  materials  furnished  in  the  county  of 
tbe  prosecution,  more  than  the  actual  cost  held 
to  give  tbe  (land  jury  of  that  county  jurla- 
diction.— Id. 

1 1  (N.Y.Co.Ct.)  An  information  filed  In 
Justice  Court,  charfpng  defendant  with  hunting 
rabbits  with  a  fern  ^,  in  violation  of  the  Con- 
servation liaw,  S  1T6,  as  added  and  amended, 
need  not  allege  that  the  crime  was  committed  in 
a  county  not  excepted  by  section  106,  as  added 
and  amended,  or  that  the  defendant  was  the 
ovmer,  or  badf  permission  from  the  owner,  of  the 
land.— People  t.  Chamberlain.  157  N.  Y.  S. 
535. 

-nr.  MOTION  TO  QUASH  OR  DISMISS, 
AND  DEMURRER. 


>I37  (N.Y.Gen.Sess.)  An  indictment,  when 
presented  in  due  form,  imports  absolute  verity, 
althoQgh  it  can  be  set  aside  at  any  time  when 
it  appears  that  evidence  before  tbe  grand  jury 
■was  insufficient  to  sustain  It. — People  v.  Wood, 
157  N.  T.  S.  641. 

^9(44  (N.Y.Gpn.Sess.)  Tbe  precise  question 
presented  upon  a  motion  to  dismiss  is  whether 
the  evidence  before  the  grand  jury  was  sufG- 
cient  to  warrant  defendant's  conviction  by  a 
trial  jnry^People  t.  Wood,  157  N.  T.  S.  541. 

INFANTS. 

See  Adoption ;  Dismissal  and  Nonsuit,  ®=»75 ; 
Habeas  Corpus;  Parent  and  Child. 

II.  CUSTODY  AND  PROTECTION. 

«=»I8  (N.Y.Sup.)  Under  Penal  Law,  §  486, 
subd.  2^  providing  for  the  care  of  certain  class- 
es of  minors,  a  Children's  Court  has  jurisdiction 
of  a  proceeding  to  commit  children  neglected  by 


their  parents  to  an  Institution,  and  the  proceed- 
ing will  he  regarded  under  Laws  1910,  c.  659, 
8  39,  as  for  the  benefit  of  the  child,  to  afford 
bim  the  care  and  protection  of  the  state — In  re 
Antonopalos,  157  N.  Y.  S.  687. 

IV.  OOMTRAOTS. 

«=>57{1)  (N.Y.Sup.)  "Ratification"  requires  af- 
firmative action  on  tbe  part  of  tbe  infant,  show- 
ing unequivocally  an  intention  to  confirm  tbe 
contract.— Grolier  Soc.  of  London  v.  Forsbay. 
157  N.  Y.  S.  776. 

On  facts  shown,  defendant,  who  entered  Into 
contract  for  purchase  of  boolcs  while  an  infant, 
held  not  to  have  ratified  his  contract. — Id. 
^=358(1)  (N.Y.Sup.)  An  infant,  entering  into  a 
contract  for  purchase  of  books,  bad  an  absolute 
right  to  diBamrm,  and  tender  back  tbe  books.— 
Grolter  Soc.  of  London  t.  Fbrshay,  1S7  N.  Y. 
S.  776. 

INFERIOR  COURTS. 

See  Courts,  «s=>160-19a 

INFORMATION. 

See  Indictment  and  Information. 

INJUNCTION. 

See  Carriers,  4t==>18;  Mines  and  Minerals,  ^» 
52;  Mtmidpal  Corporations,  «s>992-996; 
Nuisance,  4a>S0. 

I.  NATURB  AMD  GROUNDS  IN  GEN- 
ERAL 

<A)  Nature  and  Pom  of  ReBsedr* 

«=»!  (N.Y.)  Under  General  Hnnidpal  Law, 
granting  or  withholding  injunction  must  be  in 
accordance  with  general  principles  of  equitable 
jurisdiction.— Southern  Leasinfr  Co.  v.  Lud- 
wig.  111  N.  B.  470,  217  N.  Y.  100. 

a.  SUBJECTS  OF  PROTECTION  AND 
REUEF. 

(A)  Actions  and  Other  Lesal  ProceedlnvM, 

<e=>26  (N.Y.Sup.)  An  executor  held  entitled  to 
appeal  to  the  equitable  side  of  tbe  Supreme 
Court,  and  to  have  tbe  Surrogate's  Court  stayed 
pending  determination  of  title  and  consequent 
aocounUbility.— Hastflch  t.  PUcher,  167  N.  Y. 
S.  613. 

<B)  PropertT,  ConverMcei,  and  lBeiiiB> 
braneea. 

(S:=955  (N.Y.Sup.)  Where  the  proprietor  of  an 
employment  agency  maintained  a  bulletin,  which 
attracted  persons  to  the  building  in  which  plain- 
tiff also  carried  on  bnsincss,  Aefd  that,  tbe  les- 
sor consenting,  maintenance  of  the  bulletin 
would  not  be  enpoined ;  it  serving  tbe  same 
purpose  as  plaintiff's  display  window. — Obrado- 
witB  V.  Odell,  157  N.  Y.  B.  172. 
^s»56  (N.Y.Sup.)  Where  a  driver,  who  deliver- 
ed laundered  coats  and  aprons  and  collected 
charges,  was  discharged,  be  would  be  enjoined 
from  using  the  knowledge  gained  in  plaintiETs 
service  to  take  away  plaintiff's  customers. — 
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People's  Ckiat,  Apron  &  Towel  Sapply  Co.  t. 
LigBt,  167  N.  Y.  B.  IB. 

(O)  ContVMtB* 

®=>63  (N.Y.Sup.)  Id  action  to  enjoin  defend- 
ant  from  advertising  or  producing  moving  pic- 
tures poBed  by  actress  under  contract  ■with 
plaintiff,  induced  to  contract  with  defendant  bv 
bis  false  reprewntatlona  as  to  the  contract  with 
plaintiff,  defendant  could  not  set  up  its  want  of 
mutuality. — Jesse  L.  Lasky  Feature  Play  Co. 
V.  Fox,  157  N.  T.  S.  106. 

Services  of  actress  under  contract  to  plain- 
tiff for  production  of  motion  picture  play,  and 
fraudul^tly  induced  by  defenaant  to  break  her 
contract  and  agree  to  similar  service  for  him, 
held  so  unique  and  peculiar  as  to  make  remedy 
at  law  for  breach  of  contract  inadequate,  and 
warrant  an  injunction. — Id. 

nr.  FBELIUIMABTAini  UfTEBLOCIT- 
TOBT  IHJUNOTIOHfl. 

(A)  Ovoamda  and  Proecedlnflw  to  Pvoenre. 

«s»l36  (N.Y.Sup.)  Plaintiff,  who  bad  observ- 
ed a  restrictive  covenant  as  to  building  line, 
which  had  been  generally  observed  by  other  own- 
ers, though  the  locality  had  changed  from_  a 
residential  to  a  business  section,  on  her  action 
for  its  breach,  held  entitled  to  an  injunction 
pendente  lite. — Norrie  v.  United  States  Realty 
&  Impi-ovement  C3o.,  157  N.  Y.  S.  91. 
€=»I36  (N.Y.Sup.)  Where,  in  an  action  by  a 
foreign  state  against  a  former  acting  governor 
thereof  and  his  depositaries  for  money  unlaw- 
taW^  removed  from  the  state  treasury  and  plac- 
ed in  safe  deposit  boxes,  it  appeared  that  con- 
tinuanco  of  the  misuse  of  the  money  during 
pendency  of  the  action  must  inevitably  cause 
irreparable  injury  to  plaintiff,  the  case  was  a 

S roper  one  tor  an  injunction  pendente  lite.~ 
tate  ct  Yucatan  r.  Argumedo,  167  N.  Y.  S. 
219. 

^»I48  (N.Y.Sup.)  Where  an  Injunction  pen- 
dente lite  was  granted  against  the  use  of  money 
deposited  in  the  Havana  branch  of  the  defend- 
ant bank,  held,  that  such  bank  was  entitled  to  a 
bond  indemnifying  it  ajcainst  possible  loss  be- 
cause of  proceedings  whurh  might  be  brought  in 
Cuba.— State  of  Yucatan  r.  Argumedo,  157  N. 
Y.  S.  219. 

(B)  Continnlns,    ModlfrlnSt   TMoatlnsi  or 

Dlnsol-vlns:. 

^=»(63(1)  (N.Y.Sup.)  Motion  for  continuance 
of  injunction  against  procuring  attachment 
against  plaintiff's  property,  based  on  afrreement 
which  had  been  disregarded  by  all  mrties,  will 
be  denied. — General  Acc.,  Fire  &  Xilfe  Assur. 
Co.  T,  KeUy.  157  N.  Y.  S.  1106. 

INNKEEPERS. 

See  Master  and  Savant,  «=s>302. 

^=9(0  (N.Y.Sup.)  Evidence  in  action  against 
restaurant  company  for  Its  negligence  in  spil- 
ling hot  coffee  upon  plaintiff,  injuring  her  and 
damaging  her  wearing  apparel,  Acid  to  sustain 
a  judgmmt  for  plaintiff. — Epstdn  r.  Ohilds  Co., 
167  N.  Y.  8.  210. 


INNUENDO. 

See  Libel  and  Slander,  «s»86» 

IN  REM. 

See  Wilb,  ^208. 

INSANE  PERSONS. 

ni.  6VARDIANSHIF. 

€=941  (N.Y.Sup.)  The  committee  of  an  incom- 
petent ceases  to  have  power  to  reduce  to  pos- 
session the  property  ta  the  incompetent  alter 
bis  death,  so  tse  committed  is  not  entitied  to 
commissions  on  sums  received  after  his  death. 
—In  re  WaUace,  157  N.  Y.  S.  245. 

'Where  a  court  delayed  in  passing  on  accounts 
of  the  committee  of  the  incompetent  until  the 
amounts  involved  aggregated  more  than  $100,- 
000,  the  allowances  must  be  made  on  the  basia 
of  a  single  commission  to  the  committee,  instead 
of  full  statutory  commiseions  to  each  member, 
claimed  on  the  theory  that  the  estate  exceeded 
$100,000.— Id. 

Where  the  committee  of  an  incompetent  ad- 
vances money  for  his  support,  tfae}^  are  entitied 
to  reimbursement,  but  are  not  entitled  to  com- 
missions thereon;  the  soma  not  liaving  been 
collected  by  them.— Id. 

INSOLVENCY. 

See  Assignments  for  Benefit  of  Creditors ;  Bank- 
ruptcy ;  Insurance,  <=>284. 

INSPECTION. 

See  Criminal  Law,  «=s>627^ ;  Discoverr* 

INSTRUCTIONS. 

To^^see  Criminal  Law,  4s»814;  Trial, 

INSURANCE. 

See  ConsUtntional  Law.  «s9l66;  BiemptionB, 
e=»90 ;  Jury,  •svlS. 

nr.  INSUBABXE  IKTEBEST. 

^119  (N.Y.Sup.)  A  policy  of  title  insurance 
is  essentUlly  and  soUly  a  cmtract  of  indemnity, 
and  not  a  wagering  policy,  or  erai  an  expres- 
sion of  opinion  backed  by  a  forfeiture. — Em- 
pire Development  C!o.  v.  Title  Guarantee  A 
Trust  Co.,  157  K.  Y.  S.  Oa 

T.  TRE  oonntAOT  nr  gemeraii. 

(B)  Coastrmetloai  aad  Oparatiaa* 

«s»l5l(D  (N.Y.Sup.)  Where  a  tiUe  insurance 

policy  provided  that  the  title  intended  to  be  in- 
sured was  that  of  the  land  on  which  a  building 
stood,  as  shown  by  an  annexed  survey,  sucn 
provision  made  the  survey  a  part  of  the  cou- 
traoL— Broadway  Realty  Co.  v.  Lawyers'  TiUe 
Ins.  &  Trust  Co.,  157  N.  Y.  S.  1088. 
«=>[67  (N.Y.Sup.)  Policy  of  title  insurance 
specifically  describing  the  land  and  covering  a 
building  being  erected  on  the  premises  held  to 
insure  the  tiue  of  only  so  much  of  the  hnilding 
as  stood  upon  the  land.— Broadway  Realty  Co. 
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V.  Lawyers'  Title  Itm.  &  Trait  Co.,  167  N.  Y. 
S.  106& 

Vm.  CANCEIXATION,  8UBBERDBB. 
ABANDONMENT,  OB  RESCIS- 
SION OF  POXJOT. 

^=»230  (N.T.Sap.)  "Where  tbe  Insurer,  pnrsu- 
ant  to  a  nght  reserved  in  a  policy  of  casualty 
insurance,  cancels  it,  such  insurer  must  return 
to  the  assured  any  uoearaed  premium  which  it 
has  received. — Commercial  Casualty  Co.  of 
Newark.  N.  J.,  v.  Rice,  157  N.  T.  S.  1. 

Where  the  insurer,  pursuant  to  a  right  re- 
served In  a  policy  oi  casualty  insurance,  can- 
cels it,  the  assured  must  pay  to  the  insurer  the 
premium  earned,  if  unpaid.— Id. 

The  equitable  way  to  fix  the  amount  of  pre- 
mium earned  by  a  policy  of  casualty  insurance 
prior  to  cancellation  after  debt  months  by  the 
insurer  paraaant  to  reserved  right  yraa  to  charge 
the  assured  the  agreed  premium  for  the  fall  term 
and  to  deduct  the  amount  of  the  tiiManied  pre- 
mium on  a  pro  rata  basis.— Id. 

In  suit  by  an  insurer  to  recover  premiums 
due  on  a  casualty  policy  canceled  b;  it  after 
eight  months  of  the  term,  the  court  held  justi- 
fied, to  make  proper  adjustment  between  the 

Earties.  In  assuming  that  compensation  would 
e  paid  by  the  assured  to  th^  employ^  for 
the  whole  year  at  the  same  rate  as  for  the 
eight  months.— Id. 

AVOIDAIfOE  or  POUOT  FOB 
MISBEPBSSEirTATIOH.  FRATO. 
OR  BBEAGH  OF  WABRAITTT 
OR  OONDXTIOXr. 

(B)  Matten  RelKtlnv  to  Pvopertr  or  In- 
lasai 


tcvcat 


^=^284  <N.Y.)  An  applicant  for  credit  insur- 
ance must  include  within  the  term  losses, 
amounts  due  from  an  insolvent  who  bad  made 
a  conveyance  for  the  benefit  of  creditors,  though 
the  exact  amount  was  not  determined. — L.  Black 
Co.  V.  London  Ouarantee  &  Accident  Co.,  Ill 
N.  E.  241.  2ie  N.  T.  S.  560. 

XXI.  RISKS  AND  CAUSES  OF  LOSS. 
(B)  InMwaiiicc  of  Property  Knd  Titles. 

®=>42e</2  (N.Y.Sup.)  A  purchaser  of  land  sub- 
ject to  e  lien,  taking  title  policy  insuring  against 
all  loss  or  damage  and  not  excepting  such  lien 
from  the  risk,  held  to  have  suffered  no  loss, 
and  hence  to  have  no  action  on  the  pcdiey. — 
Ehnpire  Developoient  Co.  T.  TMb  Ouarantee  & 
Trust  Ca,  167  N.  Y.  S.  68. 
<8=5428%  (K.Y.Sup.)  Title  insurer  Held  not  lia- 
ble under  the  policy  for  loss  to  the  assured  by 
its  being  compelled  to  cut  off  a  foot  of  the  tmild- 
ing.  began  by  its  vendor  and  completed  hp  it, 
which  extended  bo  much  over  the  line  ox  the 
land.— Broadwu  Bealty  Co.  v.  Lawyers*  Title 
Ins.  ft  TniBt  Ob.,  167  N.  Y.  3.  1088. 

<0  Gnarantr  and  IndemBltr  InanraDce. 

^9435  (N.Y.Sup.)  Where  an  employer's  lia- 
bility i>olicy  excepted  the  risks  of  injuries  sus- 
tained by  employes  caused  by  making  additions 
to,  alterations  in,  or  constructing  the  bulldiiig, 
the  emplvrer  could  not  recover  for  injaties  so 
caused. — Syracnse  Malleable  Iron  Works  t. 


Travelers'  Ins.  Co.,  167  N.  Y.  S.  572. 

An  employer  could  not  recover  on  a  liability 
policy,  which  applied  to  injuries  sustained  in 
making  ordiuery  repairs,  but  not  to  those  in 
making  additions  to  alterations  in,  or  construct- 
ing the  building,  for  injuries  to  employes  while 
replacing  the  roof  and  the  woodwork  destroyed 
by  fire  of  a  part  of  the  boilding  144  feet  long 
and  68  feet  wide,  having,  vails  17  feet  hU;h. 
—Id. 

Xm.  EXTENT  OF  LOSS  AND  UABXL- 
ITT  OF  nrSUREjR. 

(B)  Inanranoe  of  Fropertr  and  Tttlea. 

<r=»509  (N.Y.Snp.)  Plaintiff's  failure  to  preserve 
damaged  goods  as  required  by  fire  policy^  htM 
material  breach,  relieving  ctHQpany  of  IiaUli- 
Johnson  v.  Hartford  Fire  Ins.  Co..  157  N. 
Y.  S.  8»3. 

Where  policy  did  not  provide  for  notice  to  pre- 
serve damaged  goods,  but  provided  that  insured 
should  preserve  and  inventory,  insured's  failure 
so  to  do  held  to  relieve  insurer  from  liability 
for  loss,  though  adjuster's  instructions  to  pre- 
serve and  inventory  were  not  understood. — Id. 

XVI.  RIGHT  TO  PROCEEDS. 

«=»580(1)  (N.Y.Sup.)  A  vendor  of  land  under 
a  contract  is  entitled  to  the  benefit  of  insur- 
ance taken  by  the  pnrehaser  in  his  own  name 
fbr  the  benefit  of  the  vendor,  bat  where  such  a 
purchaser  obtains  Insurance  for  his  own  benefit 
without  agreement  to  insure  for  the  benefit  of 
the  vendor,  the  latter  can  claim  no  benefit 
therein.— TrumbuU  v.  Bombard,  157  N.  Y.  S. 
794. 

XVm.  ACTIONS  ON  POUCIES. 

<g=>648  (N.Y.Sup.)  Where  the  circumstances  are 
as  consistent  with  death  from  negligence,  homi- 
cide, etc.,  as  by  suicide,  the  presumption  is 
against  insured's  suicide. — ^Herscnkowitz  v.  Mu- 
tual Life  Ins.  Co.  of  New  York,  157  N.  Y.  S. 
436. 

^=>659  (N.Y.Sup.)  In  action  on  policy  of  life 
insurance,  defended  on  the  ground  of  the  insur- 
ed's suicide,  exclusion  of  evidence  as  to  contents 
of  letter  {nven  by  Insured  to  witness,  which 
might  have  shown  insured's  intent  to  commit 
suicide,  held  error.— Herschkowitz  v.  Mutual 
Life  Ins.  Co.  of  New  York,  167  N.  Y.  S.  4a6. 

In  action  on  a  life  insurance  policy,  defended 
on  ground  of  suicide  from  gas  poisoning,  evi- 
dence for  defendant  that  an  inspector  from  the 
gas  company  had  examined  the  gas  fixtures  the 
same  afternoon  and  had  fonnd  them  fat  good  con- 
dition held  admissible.— Id. 
«=»668  (N.Y.Sup.)  Evidence  held  insufficient  to 
overcome  presumption  against  suicide,  so  as  to 
make  question  one  for  jury.— Herschkowiti  v. 
Mntaal  LUe  Ins.  Co.  of  New  York,  167  N.  Y.  S. 
4Se. 

XX.  mrruAi.  benefit  iNsintAiroE. 

(B)  The  Contract  in  General. 

e=!>7\9  (N.Y.Sup.)  Rule  of  a  mutual  benefit  as- 
sociation, authorising  making  of  new  rules  and 
rescinding  existing  rules,  most  be  construed 
with  another  prorlnon  as  to  rights  which  may 
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not  be  destroyed.— Stewart  t.  Thorbam,  157  X. 

Y.  S.  242. 

Though  a  geoeral  power  to  amend  be  re- 
serred,  a  mutual  beneQt  asaociatioa  caooot,  by 
amendment  of  ita  rules,  destroy  or  dimioish 
benefits  of  one  already  a  member,  which  it  con- 
tracted when  he  became  sucb  to  give  to  Its 
members.— Id. 

A  rule  of  a  mutual  benefit  association  giving 
an  additional  benefit  in  case  of  injury  may,  as 
to  one  who  was  a  member  before  its  adoption, 
be  repealed  Ijefore  he  is  injured.— Id. 
€=>7I9  (N.Y.Mun.Ct.)  Where,  after  plaintiff  be- 
came a  member  of  a  benevolent  society,  the  by- 
laws were  amended  to  exclude  from  sick  benefits 
all  members  outside  Greater  New  York,  and  be 
thereafter  removed  therefrom,  but  continued 
paying  assessments,  he  was  entitled  to  sick  bene- 
fits ;  the  amendment  as  to  Mm  being  invalid,  as 
impairing  the  obligation  of  his  contract — Cip- 
riano  v.  Societa  San  Salvatore,  157  N.  Y.  S. 
467. 

When  plaintiff  became  a  member  of  a  benevo- 
lent society  whose  by-laws  provided  for  payment 
of  rick  benefits,  he  made  an  Investment  which 
gave  him  vested  rights  to  the  sick  benefits  as 
provided  at  the  time  his  becoming  a  member. 
—Id. 

«s»724  (N.T.Hun.Ct.)  Plaintiff,  who  became  a 
member  of  a  benevolent  society  whose  by-laws 
required  the  r^ayment  of  sick  benefits,  was  not 
estopped  to  claim  sick  benefits  by  paying  dues 
after  his  removal  from  Greater  New  York  and 
the  enactment  of  a  by-law  providing  that  sick 
benefits  would  not  be  paid  except  to  members  re- 
siding in  Greater  New  York.— Cipriano  T.  So- 
cieta San  Salvatore,  167  N.  Y.  8.  467. 

INTENT. 

See  Criminal  Law,  ^^371 ;  Dedication,  ^salS  ; 
Statutes,  ^181-184;  Wills,  ^439,  441, 
487. 

INTEREST. 

See  Bailroads,  «=3l72 ;  Usury. 

INTERNATIONAL  UW. 

<t=>4  (N.Y.Sup.)  A  contention  that  the  govern- 
ment of  the  plaintifF  state  of  Yucatan  was  not 
legally  organized  and  not  a  stable  government 
Arid  not  available  to  defendant,  in  view  of  the 
recoRnition  extended  by  the  President  of  the 
I'nited  States  to  the  Carrnnza  government, 
from  which  the  government  of  Yucatan  derives 
its  authority.- State  of  Yucstan  v.  Argumedo, 
157  N.  Y.  S.  219. 

The  recognition  of  a  de  facto  government  re- 
lates back  to  its  inception,  and  hence  it  did  not 
aEfect  the  right  of  the  state  of  Yucatan  to  sue 
that  the  suit  was  brought  a  few  days  befwe 
recognition  was  ^tended  to  the  Carranza  gor- 
emmept.- Id. 

INTERPLEADER. 

I.  RIGHT  TO  IXTEB.PX.EAOER. 

€=»2  (N.Y.)  Equity  on  a  bill  in  the  nature  of 
sn  interpleader  would  not  undertake  to  dinposc 
of  controverdes  between  plaintiff  contractor 
and  those  claiming  under  orders  ot  one  work 


ing  under  agreement  with  plaintiff  where  such 
claims  were  disputed,  on  the  ground  that  reme- 
dies at  law  were  adeqoate.- Empire  Engliieer- 
Corp.  T.  Mack,  ill  N.  E.  ^  217  N.  Y. 

4=9 10  (N.TO  Plaintiff  could  not  maintain  an 
action  m  the  nature  at  an  interpleader  against 

Earties  claiming  under  orders  upon  it  given 
y  its  creditor  where  the  claims  were  disputed, 
and  plaintiff  did  not  stand  Indifferently. — Em- 
pire Enrineering  Corp.  v.  Mack,  111  N.  E.  475, 
217  N.  T.  86. 

XI.  PBOCEEDmOS  AMD  RELIEF. 

^=>32  (N.Y.)  In  interpleader  the  plaintiff  gen- 
erally remains  in  tlie  case  to  tiie  end,  and  other 
elements  of  an  equitable  nature  and  the  sub- 
jects of  equitable  jurisdiction,  such  as  the  fore- 
closure of  chattel  mortgages,  the  priority  of 
liens,  etc.,  enter  into  the  consideration. — Em- 
pire Engineering  Corp.  v.  Mack,  111  N.  B.  475. 
217  n7\.  85. 

INTERSTATE  COMMERCE 

See  Commerce. 

INTOXICATING  LIQUORS. 

See  Estoppd,  «=>«2. 

m.  LOOAI.  OPTION. 

<8=>29  (N.Y.Sup.^  There  was  a  substantial  com- 
pliance with  Liquor  Tax  Law.  S  13,  where  the 
election  commiBsionCTs,  instead  of  the  town 
clerk,  took  charge  of  the  submission  of  local 
option  questions  to  the  voters  of  the  town  of 
Wayland,  in  view  of  Election  Law,  Si  190.  341. 
-In  re  iWn  of  Wayland,  157  N.  Y.  S.  889. 
<S=s>33  (N.Y.Sup.)  Notices  of  local  option  elec- 
tion to  be  held  with  general  election  given  by 
boftrd  of  elections  held  valid,  under  Liquor  Tax 
Law,  I  13,  Laws  1911,  c.  649,  and  section  190 
thereof.  Laws  1908,  c.  492,  and  section  4  there- 
of, and  Election  Law,  |S  206,  208.— In  re  Town 
of  Bath,  157  N.  Y.  S.  W5. 

Where  notices  of  a  local  option  election  wert- 
published  and  posted  in  proper  form,  without 
objection  that  they  issued  &om  the  board  of 
election,  when  they  should  have  issued  from  the 
town  clerk,  and  the  election  was  held  openly, 
was  free  from  fraud  or  deceit,  and  resulted  in  as- 
certainment of  the  popular  and  majority  will, 
the  election  should  not  he  declared  invalid  be- 
cause o£  the  irregularity. — Id. 
«=934  (N.Y.Sup.)  The  exception  of  Election 
Law,  {  341,  requiring  boards  of  election  to  pro- 
vide tmllots  for  all  elections,  except  those  at 
town  meetings  hdd  at  other  times  than  general 
elections,  does  not  apply  to  town  meetings  <^in- 
cident  with  general  elections,  so  that  ballots 
furnished  by  the  board  for  a  local  option  elec- 
tion held  with  ageneral  election  will  support  the 
election.- In  re  Town  of  Bath,  167  N.  Y.  S.  205. 

IV.  UCENSES  Ain>  TAXES. 

<t=s>59  (N'.Y.)  Applicant  held  entitled  to  liquor 
tax  certificate  notwithstanding  notice  of  aban- 
donment and  issuance  of  certificate  for  new 
location,  the  notice  of  abandonment  having  be* 
come  null  and  void.— In  re  Farley,  111  N.  B.  66. 
216  N.  T,  449.  - 
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<S=s6l(l)  (N.Y.Sop.)  The  state  commissioner  ot 
excise  shoald  accept  a  notice  of  abandonment 
good  on  its  face,  filed  by  an  assignee  under 
power  of  attorney,  as,  his  duties  being  purely 
ministerial,  he  has  no  authority  or  jurisdiction 
to  pass  upon  equitable  or  contract  rights  in  a 
certificate,  not  affecting  the  legal  title.— In  re 
Green,  157  N.  T.  S.  736. 

«=»66  (N.T.)  Premises,  having  been  continu- 
ously occupied  for  liquor  traffic  notwithstanding 
notice  of  abandonment,  new  consents  of  prop- 
erty owners  held  not  required  under  Liquor  Tax 
Law,  i  15,  BUbd.  8,  as  amended  by  Laws  1911. 
c.  643.— In  le  Farley.  Ul  N.  U  66,  216  N.  Y. 
449. 

«=sa66  (N.Y.Sup.)  Statement  that  number  of 
dwellings- within  200  feet  was  12,  where  there 
were  in  fact  10,  held  not  to  justify  revocation  of 
liquor  tax  certificate  for  failure  to  comply  with 
I-iquor  Tax  Law,  }  17,  sobd.  8,  where  the  con- 
sents of  two-thirds  of  the  10  dwelling  owners 
were  valid.~In  re  Clement,  157  N.  Y.  S.  434. 

Where  consents  of  two-thirds  of  dwdling 
owners  Ifled  with  statement  for  liquor  tax  certifi- 
cate included  several  owners  of  equitable  titles 
under  contracts  of  purchase,  consent  held  suffi- 
cient under  requirement  therefor  of  Liquor  Tax 
Law,  §  17,  subd.  8.— Id. 

<E=>i03  (N.Y.Sup.)  The  validity  of  the  assign- 
ment of  a  liquor  tax  certificate  and  right  of  the 
assignee  under  power  of  attorney  could  not  be 
attacked  collaterally,  and  was  therefore  to  be 
<M)nclusively  prraumed.— In  re  Green,  157  N.  Y. 
H.  736. 

<SX=>I04  (N.Y.Sup.)  "Cnder  Liquor  Tax  Law,  | 
8,  subd.  9,  as  amended  by  Laws  1910,  c.  494, 
and  Laws  1011,  c.  298,  where  the  ratio  of  pop- 
ulation to  liquor  certificates  issued  is  less  than 
"50  to  1,  one  who  obtains  a  certificate  for  a 
location  already  covered  by  a  certificate  which 
has  not  expired  loses  his  right,  where  the  earUer 
certificate  nolder  files  notice  of  abandonment  in 
favor  of  another  location  at  which  a  saloon  is 
thereafter  operated.— In  re  Oreen,  167  N.  Y. 
S.  736. 

€=»I06  (N.Y.)  Under  Liquor  Tax  Law,  S  8, 
subd.  9,  and  section  27,  subd.  2,  untrue  state- 
ment in  application  held  not  ground  for  cancel- 
ing certificate,  the  facts  having  been  fully  dis- 
closed and  such  answer  directed  bv  the  eonnty 
treasurer.— In  re  Farley,  111  N.  B.  0^  216  N. 
Y.  449. 

Notwithstanding  notice  of  abandonment  of 
liquor  traffic  which  became  inoperative,  prem- 
ises held  condnuousl;  occupied  for  such  traf- 
fic so  that  answer  to  that  effect  in  application 
was  not  ground  for  canceling  certificate.— Id. 

Filing  ot  notice  of  abandonment  of  liquor 
traffic  which  bad  become  null  and  void,  held 
not  to  support  proceeding  to  cancel  cerUficate. 
-Id. 

<S=»I06  (N.Y.)  A  revocation  of  a  liquor  tax 
certificate  is  not  justified  by  a  judgment  of  con- 
viction of  the  transferor  on  a  plea  of  guilty 
after  the  transfer.— In  re  Farley,  111  N.  B. 
479.  217  N:  Y.  106. 

That  some  women  of  loose  character  dined  or 
sapped  in  a  liquor  licensee's  restaurant  is  not 


enough  to  justify  a  revocation  of  his  liquor 
tax  certificate. — Id. 

<S»I06  (N.Y.)  A  revocation  of  a  liquor  tax  cer- 
tificate is  not  justified  by  tiie  previous  licensee's 
conviction  of  an  offense,  when  the  present  li- 
censee was  an  original  holder  and  did  not  take 
from  him  by  assignment— In  re  Farley,  111  N. 
E.  481. 

€=>I08  (N.Y.)  A  petition  to  revoke  a  liquor 
tax  certificate,  made  upon  information  and  be- 
lief, without  stating  the  sources  of  information 
or  the  grounds  of  belief,  though  inadequate  as 
evidence,  is  adequate  as  a  pleading. — In  re 
Farley,  in  N.  B.  479,  217  N.  Y.  105. 

INVESTMENT. 

See  Bxecuton  and  Administratoza,  ^»102. 

ISSUE 

See  Wills,  «s>498. 

ISSUES. 

Bee  Pleading,  «=»S70. 

JEOFAILS. 

See  Appeal  and  Error,  <S=>1036. 

JOINDER. 

See  Action,  «=s>46 ;  Parties,  «C986 ;  Venue, 

JOINT  ADVENTURES. 

•®=34(4)  (N.Y.Sup.)  Where  plaintiCE  made  ad- 
vancement for  joint  enterprise  to  defendant, 
with  agreement  for  reimbursement  on  reimburse- 
ment of  defendant  by  company  organized  the 
interested  parties,  plaintis  was  entitled  to  judg- 
ment for  portion  of  advancement  not  returned  to 
biffl^Kraraer  v.  Pounds,  167  N.  Y.  S.  828.  ^ 

JOINT  AND  SEVERAL  CONTRACTS. 

See  Guaranty,  ^=^S1. 

JOINT  LIABILITIES. 

See  Set-Off  and  Oonnterclaim,  ilpj  ll.. 

JUDGES. 

See  Courts,  (8=:»481;  Justices  of  the  Peace; 
Trial,  ^19,  SI. 

JUDGMENT. 

See  Courts,  <0s>lS8;  Criioinal  Law,  «=»1000; 
Execution.  ■ 

For  judgments  in  particular  actions  o^  prpee^- 

ings,  see  a3at>  the  various  specific  topics. 
For  reviriw  of  Jndgue&ts,  see  AppwL  .  " 

i.  M ATUBE  ANDSfSEimAU  » 
OENEBAIk 

4s»22  (N.Y.)  A  special  proceeding  terminates 
in  an   »der,  instead  of  a  judgment.— In  re 

Courthouse  in  City  of  New  York,  111  N.  E.  65, 
216  N.  T.  489. 
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n.  BT  GOXFEBStOZT. 

«=>49  (N.T.Sup.)  Under  Code  Civ.  Proc  8 
1274,  regulating  the  form  of  statement  for  a: 
confeasion  of  judgment,  the  atatement  that  the 
confession  was  for  a  debt  justly  dae  the  plain- 
tiff for  "moneys  loaned  to  defendant  by  plain- 
tiff and  for  services  rendered  to  defendnnt  by 
plaintiff  nt  defendant's  request"  was  insuffi- 
cient.—In  re  Brown,  157  N.  Y.  S.  497. 
<e=»68  (N.T.Sup.)  On  application  to  vacate  and 
set  aside  a  judgment  entered  on  confession,  ev- 
idence held  sufficient  to  show  that  the  defend- 
ant's signature  to  the  confession  was  obtained 
by  fraud.— In  re  Brown.  157  N.  T.  S.  497. 

IV.  BT  DSFAin.T. 
(A)  ReanUitea  «■«  Tmlldltr. 

«s»l09  (N.T.Sup.)  Without  an  affidavit  setting 
forth  actual  engagement  of  counsel,  or  any  oth- 
er valid  ground  for  an  adjournment  of  a  case 
set  down  for  trial  by  stipulation,  trial  justice 
properly  granted  a  default,  with  judgment  for 
costs  in  favor  of  the  defendant.— Emanuele  v. 
Fruit  Auction  Co.,  157  N.  T.  S.  282. 
«s=>l26  (N.T.Sup.)  A  judgment  finally  foreclos- 
ing a  lien  is  irregular  and  unauthorized,  in  the 
absence  of  proof  before  the  court  or  referee  up- 
on which  to  base  it,  where  the  action  is  in 
equity  and  the  judgment  is  rendered  on  defend- 
ant's failure  to  plead  over  after  his  demurrer  is 
overruled.— Albnght  v.  Trinity  Presbyterian 
Church  of  Sochester,  167  N.  T.  S.  79. 

(B)  OpenlnK  or  gettlna;  Aside  Default. 

4=»I59  (N.T.Sup.)  Facts  presented  in  moving 
papers  held  insufficient  to  warrant  the  grant- 
ing of  a  motion  to  open  plaintiff's  default  in 
suffering  a  judgment  against  him,  with  a  judg- 
ment for  defendant  for  costs.— Emanuele  v. 
Fruit  Auction  Co..  157  N.  T.  S.  282. 
^167  (N.T.Sup.)  Where  default  of  defendant 
was  taken  after  presentation  of  an  affidavit 
showing  actual  engagement  of  his  counsel  in 
the  federal  courts,  terms  should  not  be  imposed 
as  a  condition  to  opening  the  default.— Bais  v. 
Nash,  157  N.  T.  S.  884. 

«=s>l72  (N.T.Sup.)  Retention  of  check  for 
amount  less  than  taxable  costs  by  plaintiff's 
counsel,  with  knowledge  that  it  was  given  as  a 
condition  to  opening  t^e  default,  held  to  en- 
title defendant  to  such  opening  of  the  default— 
Bimboni  y.  McCormack.  157  N.  T.  S.  314. 
^9>I72  (N.Y.Sap.)  A  party  can  have  but  one 
Jndgmait  in  an  action,  so  that,  where  default 
judgment  was  opened  on  condition,  and  the 
moving  party  failed  to  comply  with  such  condi- 
tion, no  new  judgment  could  be  rendered;  the 
old  still  being  in  ^ect— Bernard  t.  Itoienfield, 
167  N.  T.  S.  1084. 

VI.  ON  TRIAI.  OF  IS8UBB. 

(C)  Conformity  to  ProeeM,  Pleadlnrs, 
Pvoofa.  and  Verdict  or  Plndinse. 

4s»29l  (N.T.Sup.)  Tn  an  action  for  the  death 
of  e  sectioti  band,  who  worked  on  a  track  used 
for  interstate  commerce,  held  that,  where  it  was 
shown  over  objection  that  the  track  was  ao  used, 
but  the  complaint  did  not  set  up  facts  bringing 
the  CAR  within  the  federal  -Employers'  Liability 
Act,  no  recovery  could  be  bad  under  mich  act- 


Rogers  T.  New  Tork  Cent  &  H.  R  R.  Oo.,  15T 
N.  Y.  S.  83. 

€=9255  (N.T.Sup.)  After  dismissal  of  defend- 
ant's counterclaim,  in  an  action  for  gasoline 
furnished,  which  defendant  admitted,  it  was  er- 
ror to  dismiss  the  complaint,  as  judgment  should 
have  been  given  for  plaintiff  for  the  amount 
concededly  due.— LoI>eU-Abom  Auto  Co.  v. 
O'Connor,  157  N.  T.  S.  146. 
®s»255  (N.T.8np.)  In  action  for  the  price  of 
bronze  ornaments  manufactured  for  defendant, 
held,  that  there  was  no  foundation  laid  for  the 
entry  of  a  judgment  for  plaintiff,  based  upon 
a  reopening  of  the  judgment  for  defendant  and 
upon  alleged  further  proof. — Bach  Bros.  T. 
George  Backer  Const  Co..  157  N.  T.  S.  289. 

IX.  OPENIMO  OR  VAOA^NO. 

®=»343  (N.T.Sup.)  Where  the  court  which  has 
rendered  judgment  is  thereafter  informed  of 
facts  showing  that  the  judgment  was  contrary 
to  law,  involved  a  breach  of  trust  was  unjust 
to  the  righta  of  the  defeated  party,  and  was  ren- 
dered under  a  misapprehension  of  the  true  facts, 
it  could  not  be  said  that  to  vacate  the  judgment 
was  to  abuse  ita  discretion.— Archer  v.  Archer, 
157  N.  T.  S.  891. 

«e=»345  (N.T.Co.Ct.)  Under  Code  Civ.  Proc.  i 
3017,  the  County  Court  has  jurisdiction  to  can- 
cel, set  aside,  or  vacate  a  judgment  of  a  City 
Court  a  transcript  of  which  Is  filed  in  the  coun- 
ty clerk's  office. — Moneyweight  Scale  Co.  t. 
Price.  157  N.  T.  S.  463. 

«3=>360  (N.T.Sup.)  The  judgment,  being  irreg- 
ular in  imposing  costs  on  defendant  when  that 
question  had  not  been  passed  on  by  the  court 
was  properly  set  aside.— O'OonnoT  v.  Healy,  157 
N.  Y.  S.  919. 

«=>394  (N.T.SupO  Where  judgments  are  va- 
cated on  motion  of  defendant  aa  contrary  to  law 
and  unfair  to  the  litigants,  the  plaiutin  should 
not  be  deprived  of  hia  remedy,  but  was  entitled 
to  a  bearing  on  the  merits  on  conditions  to  be 
imposed  on  the  moving  party.— Ajpcber  t.  Archer, 
157  N.  T.  S.  891. 

XTTT.  MEBOEB  ANO  BAB  OT  OATTSES 
OF  ACTIOIT  AND  DEFENSES. 

(B)  Canaea  of  Action  and  Defenae>  Hers* 
ed,  Barred t  or  Conclndcd. 

^»585  (N.T.Sup.)  Landlord's  previous  recov- 
ery for  rent  hela  not  res  judicata  in  subsequent 
suit  for  damages  for  tenant's  breach  of  cove- 
nant to  pay  rent- Butler  v.  Stellman,  167  N. 
T.  S.  22. 

«=»593  (N.T.Sup.)  Whatever  equitable  grounds 
plaintiff  may  hare  had  to  charse  a  trust  estate 
with  a  lien  on  account  of  advances  made  for  the 
benefit  of,  or  repairs  upon,  such  estate,  should 
be  presented  in  an  action  where  it  was  songht 
to  subject  the  estate  to  liens;  and,  judgment 
having  been  entered  in  such  suit  sndi  grounds 
cannot  be  urged  in  a  subsequent  suit — Taia- 
hoff  V.  Elkena,  157  N.  T.  S.  98. 
®=»594  (N.T.Sup.)  A  judgment  for  wrongful 
discbarge  barred  an  action  for  an  additional 
sum  stipalated  by  tbe  parties  to  be  paid  on  a 
certain  date  if  pulntiff  was  in  defendant's  em-. 
ploy.— FMacliman  t.  Steele,  157  N.  T.  8.  S53. 
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XTV.  OOVCaVSITBIIHil  OF  ADJUDI- 
CATION. 
(B)  Peraoas  Gonelvded. 

^=9689  (N.T.Sup.)  Where  defendants  did  not 
particii>ate  in  the  wrong  of  their  predecesaora, 
who  were  liable  for  breach  of  an  agreement 
with  respect  to  trust  property,  held,  that  de- 
fendants were  not  liable,  and  a  judgment  finding 
their  predecessors  liable  was  not  an  adjudica- 
tion against  them. — TaishoS  v.  Ellcena,  157  N. 
Y.  S.  §8. 

«=»702  <N.Y.)  A  decision  that  a  street  is  a 
public  street  held  not  controlling  in  a  subse* 
gpent  suit  by  another  party.— McCutcheon 
Terminal  Station  Commission  of  City  ot  Buf- 
falo. Ill  N.  K.  661,  217  N.  Y.  127. 

XV.  LIEK. 

^766  (N.Y.)  Under  Code  Civ.  Proc.  §§  1250, 
1251,  providing  that  the  judgment  roll  must  be 
filed  before  the  judgment  will  afiEect  realty,  and 
that,  when  docketed  in  a  county  clerk's  olBce,  it 
binds  the  debtor's  realty  in  the  county,  a  judg- 
ment, upon  being  filed  and  docketed,  becomes  a 
lien  upon  the  realty  of  the  debtor,  and  execu- 
tion need  not  be  issued  upon  it  to  have  that 
effect.— Hulbert  v.  Hnlbert,  111  N.  E.  70,  216 
X.  Y.  430. 

^=9782  (N.Y.)  Judgments  became  liens  on  the 
after-acquired  realty  of  the  judgment  debtor  re- 
ceived by  inheritance  from  his  father  at  the 
time  of  Its  acquisitioD  by  the  debtor.— Huibert 
V.  Ilulbert,  111  N.  B,  70,  216  N.  Y.  430. 
®=»784  (N.Y.)  Under  Code  Civ.  Proc.  »  1250, 
1251,  where  a  judgment  debtor  inherited  realty 
from  his  father,  so  that  the  liens  of  the  judg- 
ment creditors,  whose  judgments  had  been  dock- 
eted, attached  thereto  simultaneously  on  the 
death  of  the  fiiUier,  one  creditor  could  not  ob- 
tain a  preference  over  the  others  through  is- 
suance of  execution  and  advertlring  of  the 
property  for  sale  by  the  sheriff.— Hulbert  t. 
Hulbert,  111  N.  E.  70,  216  N.  Y.  480. 

JUDICIAL  NOTICE 

See  Bridence,  «s»18-8EE. 

JUDICIAL  POWER. 

See  Conititutional  Law,  «=;>68. 

JUDICIAL  SALES. 

See  Ezecntors  and  Administratora,  ^»887- 
364 ;  Taxation,  «=>734. 

«s>50(l)  (N.T.Snp.)  Under  Code  Oir.  Proc.  { 
2674.  a  purchaser  at  judicial  sale  is  not  en- 
titled, as  against  former  owner,  to  apportion* 
ment  of  rent  received  in  advance.— Sacandaga 
Realty  Corp.  t.  Henes,  157  N.  Y.  S.  689. 

JURISDICTION. 

See  Abatement  and  Revival,  4=:>13;  Bastards, 
«=9S5;  Costs,  «=3l07;  Courts;  Criminal 
Law,  iS=90,  97 ;  Infants ;  Limitation  of 
Actions,  «=»120;  Mandamus,  ^176-182; 
Prohibition.  «bi16;  PabHc  Service  Gonimie- 
stons. 


KaadOLovd  amd  Tauai 

JURY. 

See  Criminal  I^aw,  «=>741,  742;  Equity, 
381 :   New  Trial,  «=>42-l43. 

n.  BIGHT  TO  TRIAL  BT  JITBT. 

®=9l3(l)  (N.Y.Sup.)  In  action  by  casualty  com- 
pany under  subrMation  clause  of  ita  policy, 
which,  after  the  nisnred,  a  party  defendant, 
dropped  out,  was  an  action  at  law,  the  remain- 
ing defendant  had  a  constitutional  right  to  a 
trial  by  jury.— United  States  Casualty  Co.  v. 
Anderson  Electric  Car  Co.,  157  N.  Y.  S.  710. 

V.  OOMPETEirOT  OF  JIIBOBS.  OHAIi- 
LENGE8,  AND  OBJECTIONS. 

«=392  (N.Y.Sup.)  That  a  Juror  had  been  a  cli- 
ent of  tbe  attorney  for  one  of  the  parties  does 
not  absolutely  disqualify  him. — Stone  T.  O'Nell, 
157  N.  Y.  S.  192. 

Where  a  juror  admitted  he  had  been  a  client 
of  the  attorney  for  tbe  plaintiff,  and  defend- 
ant's counsel  did  not  question  concerning  the  re> 
latioQship,  plaintifTs  attorney  is  not  bound  to 
explain  the  closeness  o£  the  relationship.— Id. 

JUSTICES  OF  THE  PEACE. 

See  Criminal  Law,  ^=»90. 

V.  BEVXEW  OF  PBOOEEDINCW. 
(A)  AppcKl. 

«=3l85(3)  (N.Y.Sup.)  The  County  Court  should 
reverse  a  judgment  of  a  Justice's  Court  on  the 
facts  only  when  so  clearly  against  tbe  weight  of 
the  evidence  that  it  appears  that  the  justice 
could  not  reasonably  have  arrived  at  the  deci- 
sion made.—Bame  v.  Groat,  157  N.  T.  S.  760. 

KIDNAPPING. 

0=oi  (N.Y.Sup.)  One  acting  as  agent  or  assist- 
ant of  mother  in  taking  custody  of  child  from 
faUier  cannot  he  held  to  any  liability  other  than 
that  incurred  by  the  mother.— People  v.  Work- 
man, 157  N.  Y.  S.  5M. 

Under  Penal  Law,  8  1250,  an  agent  of  a 
mother,  who  takes  the  custody  of  a  child  from 
the  fauier,  is  not  guilty  of  kidnapidnff.-'Id. 

LACHES. 

See  Corporations,  <t=9l21 ;  Prohibition,  ^18 ; 
Reformation  of  Inetrumoits,  <S=>82. 

UNDLORD  AND  TENANT. 

See  Frauds,  Statute  of,  <S=>58 ;  Judgment, 
585 ;  Life  Estates,  «=^'2S. 

I.  OBBATION  AND  EXISTENCE  OF 
THE  RELATION. 

«S3|5  (N.Y.Sup.)  When  a  lease  is  terminated 
by  foredosure  of  a  prior  mortgage,  and  the  les- 
see continues  in  posseeaion  without  knowledge 
of  the  new  owner,  his  payment  of  rent  to  the 
same  agent,  who  also  represented  the  new  own- 
er, does  not  bold  him  as  a  tenant  under  tbe  orig- 
inal lease.— UtiUty  Realty  Co.  v-  Dugan,  187 
M.  Y.  B.  227. 
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m.  I.A]n>Z,OItD*S  TITLE  AHD  RE- 
VERSION. 

(B)  Batoppel  of  Tenant. 

€=968  (N.Y.Sup.)  Where  defendant  held  under 
an  nnezinred  lease  subject  to  a  mortgage  which 
was  later  foreclosed,  and  after  foreclosure  sale 
he  paid  rent  to  the  mortsagee,  there  was  an  at- 
tornment and  acceptance  thereof,  making  de- 
fendant liable  for,  removing  from  the  premises 
before  expiration  of  the  term  which  by  the  at- 
tornment became  that  of  the  old  lease.— Kdley 
V.  Osbora,  157  N.  Y.  S.  1100. 

IV.  TERMS  FOR  TEARS. 

(C)  Bxtensloim,  Renewals,  and  Options  to 
Fnrchue  or  Sell. 

^86(1)  (N.Y.Sup.)  A  tenant  held  to  have  ex- 
ercised its  option  for  a  renewal  of  the  term,  so 
as  to  be  bound  for  the  rent  for  the  renewed 
term.— Orr  v.  Doableday,  Page  &  Co.,  157  N.  X. 
S.  1009. 

«=>86(2)  (N.T.Sup.)  The  failure  of  the  land- 
lord to  acknowledge  receipt  of  notices  exercis- 
ing thn  tenant's  option  for  renewal  does  not  pre- 
vent the  renewal  from  becoming  binding  on  the 
tenant.— Orr  T,  Doableday,  Page  &  Co.,  167  N. 
Y.  S.  1009. 

^»88(1)  (N.T.Sup.)  A  provision  in  a  lease  for 
its  renewal  at  the  expiration  of  the  term  is  not 

distinguished  from  a  provision  for  its  extension, 
so  as  to  require  the  execution  of  a  new  lease 
t)efore  the  tenant  becomes  bound. — Orr  t.  Dou- 
blcday,  Pa«e  &  Co.,  157  N.  X.  S.  1009. 

^=^90(1)  (N.Y.Snp.)  A  tenant's  agreement  with 
the  landlord's  authorized  agent,  made  before 
the  expii-ation  of  his  monthly  tenancy,  to  pay 
only  for  time  of  actnal  occupation,  under  which 
he  remained  on  the  premises  rested  upon  a  valid 
consideratioo.— Steinthal  v.  Cardasis,  157  N.  Y. 
S.  1040. 

«=392  (N.Y.Sup.)  Where  defendant  lessee,  on 
last  day  of  term,  rejected  purchase  option  in 
lease,  whereupon  plaintiff  lessor  gave  option  to 
third  purchaser,  defendant  held  to  have  waived 
option.— Baxtw  v.  De  Kay,  1S7  N.  Y.  S.  106. 

Where  defendant  lessee  waived  purchase  op- 
tion in  lease,  whereupon  plaintiEE  lessor  gave 
option  to  third  person,  subsequent  tender  of  deed 
l>y  plaintiff  to  defendant,  with  demand  tor  orig- 
inal option  price,  which  defendant  did  not  ac- 
cept, held  not  a  recognition  and  reinstatement 
of  waived   option.— Id. 

Description  in  lease,  with  purchase  option, 
embracing  land  which  plaintiff  did  not  own  to 
defendant's  knowledge,  and  unnecessary  to  de- 
fedant's  use  under  purposes  of  lease,  and  not  at- 
tempted to  be  used  by  him,  held  to  locate  and 
identify  building  and  necessary  surrounding  land 
oaiv,  and  not  to  describe  by  boundaries  quantity 
of  land  leaaed.~Id. 

*:a>92(l>  (N.Y.Snp.)  Under  lease  giving  lessee 
option  to  purchase  within  the  term,  lessee  held 
not  entitled  to  require  lessor  to  apply,  in  re- 
duction of'  purchase  price,  the  proceeds  of  in* 
surance  policies  placed  by  lessor  on  the  baild- 
ings  subsequent  to  the  lease.— Trumbnll  t.  Bom- 
bard. 157  N.  Y..  8.  794. 

Where  a  tenant  bad  an  option  to  purchase 
the  leased^  ~premi  sesj  but  was  not  entitled  to 
have  the  proceeds  of  insurance  pfdldes  receive 


ed  by  the  lessor  applied  upon  the  purchase  price 
of  the  property,  hib  offer  of  the  purchase  price, 
as  reduced  by  the  amount  of  such  proceeds, 
was  too  small,  and  wholly  ineffective. — Id. 

(O)  Termlnatioa. 

«=»95  (N.Y.Snp.)  A  lease  of  mortgaged  premis- 
es is  terminated  by  a  foreclosure  of  the  mortgage 
in  a  suit  in  which  the  lessee  is  made  a  party  de- 
fendant—Utili^  Realty  Co.  v.  Dugan,  157  N.  Y. 
S.  227. 

^»99  (N.Y.Sup.)  The  tenant's  dlspossessiwi 
by  summary  proceedings  terminated  the  relation 
of  landlord  and  tenant. — Butler  >.  SteUman. 

157  N.  Y.  S.  22. 

«»IOI  (N.Y.Sup.)  After  a  fire  liad  rendered 
leased  premises  nntenantable,  the  tenant  might 

elect  to  consider  the  lease  continued  in  force 
for  the  remainder  of  the  term,  and  repair  or 
rebuild  the  damaged  property  at  his  own  ex- 
pense.—TrumbuU  V.  Bombard,  157  N.  Y.  S.  704. 

After  fire  had  rendered  leased  premises  un- 
tenantable, the  tenant,  under  Real  Property 
Law,  S  227,  might  quit  and  surrender  posses- 
sion, if  electing  to  do  so  wltliin  a  reasonable 
time. — Id. 

After  fire  had  rendered  leased  premises  un- 
tenantable, the  tenant,  unless  he  elected  to  sur- 
render possession  of  premises,  continued  liable 
under  the  covenants  of  the  lease  for  the  pay- 
ment of  rent. — Id. 

Where  a  fire  occurred  November  8th,  render- 
ing the  premises  untenantable,  the  tenant's  re- 
maining in  possession  until  January  22d  fol- 
lowing without  proposing  to  surrender,  notwith- 
standing demand  by  the  lessor,  and  also  his  an- 
swer in  action  for  rent  after  the  fire,  held  to 
show  that  the  tenant  In  fact  elected  to  continue 
the  relation  of  landlord  and  tenant:— Id. 

VX.  TEITAROIBS  AT  WXXiL  AHB  AT 
SUFFERAHOE. 

19  (N.Y.Sup.)  A  tenant  under  a  (arm  lease 
of  a  life  estate,  who,  after  its  termination  by  the 
death  of  his  lessor,  continned  in  tbe  use  and  oc- 
cupation of  the  farm  without  an  agreement 
would  become  a  "tenant  at  snfferance." — Negbitt 
V.  Thompson,  197  N.  Y.  B.  16& 

TH.  PREiaSES  AND  EW JOTMBRT 
AHD  USE  THEREOF. 

(D)  Repairs,  lasaranea,  aaA  Ihvmt*- 
■seat*. 

$=3l50  (N.Y.Sup.)  Without  an  express  agree- 
ment to  that  effect,  a  landlord  is  under  no  obliga- 
tion to  repair  the  demised  premises^Bbeima  t. 
DoUey,  157  N.  Y.  S.  218. 
•S^ISOjl)  (N.Y.Sup.)  Without  an  agreement  to 
that  effect,  the  lessor  is  not  bound  to  repair 
premises  subsequently  damaged  by  fire.— -Irnin- 
buU  V.  Bombaid,  157  N.  YTs.  794. 

«=»I52  (KY.Sup.)  The  tenant  of  a  building,  un- 
der a  lease  providing  that  he  should  take  good 
care  of  the  premises  and  make  all  of  the  inside 
repairs  at  his  own  expense,  notwithstanding 
landlord's  apparent  recognition  of  an  obliga- 
tion to  do  outside  repairs,  could  not  recover 
the  amonnt  spent  in  repairii^  the  root— Rhdms 
T.  DoUey,  1&7  N.  Y.  S.  218. 


Digitized  by 


1203 


INDBZ-DIOKST 


(B)  lajttri M  fVom  Damv^rowi  or  Befeetlv* 
CoadltloD. 

«=9l62  (N.T.Sup.)  A  landlord  is  requirea  to 
use  reaeonable  care  to  keep  the  leased  premises 
in  a  safe  condition  for  his  teoants.— Qaeeney 
V.  Willi,  157  N.  Y.  S.  642. 

^164  (N.Y.Sup.)  Without  anything  to  indicate 
to  the  landlord  that  a  pipe  was  not  sufficiently 
protected  between  the  ceiling  and  the  roof  to 
prevent  freezing,  its  bursting  was  an  accident, 
and  the  consequent  injury  to  tenants  was  one 
for  which  the  landlord  was  not  liable.— Qneeney 
V.  WilU,  157  N.  Y.  S.  642. 

€=»I64(I)  {N.Y.Sup.)  Owner  of  tenement  house, 
whose  employ^  washed  slate  steps  at  6  o'clock 
on  Sunday  morning  and  left  tbem  wet  and  slip- 
pery, but  who  used  no  oil  in  the  cleaning  and 
permitted  no  water  to  collect  in  puddles,  held 
not  necligent.  and  hence  not  liable  to  a  ten- 
ant, injured  by  slipping  on  the  steps.— Kauf- 
man V,  Young.  157  N.  Y.  S.  778. 
C=>I66  (N.Y.Mun.Ct.)  Notwithstanding  provi- 
sion of  lease  exempting  landlord  from  liamlity 
for  loss  of  tenant's  property  in  apartment  house 
storeroom,  etc.,  landlord  held  liable  for  tninfe 
lost  from  storeroom  which  he  did  not  explain, 
except  to  show  that  the  storeroom  was  usually 
kept  locked.— Samuel  v.  Princeton  Const.  Co., 
157  N.  Y.  S.  135. 

®=>169  (N.Y.Sup.)  Under  allegations  in  com- 
plaints in  separate  suits  by  husband  and  wife 
tor  injuries  from  the  bursting  of  a  water  pipe, 
flooding  their  apartment  leased  from  defendant, 
proof  that  the  plaster  in  falling  injured  the 
plaintiff  wife  was  inadmissible,  and,  though 
specified  in  bills  of  particulars,  was  not  justi- 
fied by  the  complalnti.— Qneeney  t.  Willi,  157 
X.  Y.  S.  642. 

In  separate  suits  by  defendant's  tenant  for 
loss  of  wife's  services  and  by  the  wife  for  in- 
juries sustained  by  her,  evidence  held  not  such 
ns  to  indicate  to  defendant  that  the  pipe  which 
burst  and  flooded  the  apartment  was  not  sufli-' 
cicntly  protected  between  the  ceiling  and  the 
roof  to  prevent  freeiing.— Id. 
«=9l69(8)  (N.T.SupO  Bvidence  in  an  action 
against  defendant  landlord  for  damages  to  ten- 
ant for  iwrsonnl  injury  from  a  fall  Add  not  to 
show  neeliirence  of  landlord. — Francis  t.  Hoff- 
man. 157  N.  Y.  S.  764. 

€=>IG9  (N.Y.Mnn.Ct.)  In  tenant's  action  for 
loss  of  trunk,  the  allegation  of  complaint  that 
it  was  stolen  was  not  an  allegation  of  any  mis- 
fortune or  accident  not  the  fault  of  the  land- 
lord, and  was  not  sufficient  proof  of  such  1<^ 
by  theft,  as  might  exonerate  it — Samuel  t. 
Princeton  Const.  Co.,  157  N.  Y.  S.  136. 

Tin.  RENT  AKD  ADVANCES. 
(A)  Rlirhta  ana  Llabilltlea. 

®=>!87(i)  (N.Y.Sup.)  Tenant,  who  occupies 
house  leased  for  one  year  for  tour  months  of 
best  part  of  season,  cannot  escape  payment  of 
rent  on  ground  of  misrepresentations  by  lessor 
aa  to  condition  erf  premises. — Stokes  v.  Avila, 
157  N.  Y.  S.  975. 

€=3 1  SO  (N.Y.Sup.)  Where  defendant,  under  aa 
apartment  lease,  used  storeroom  not  mentioned, 
and  on  renewal  of  lease  plaintiff  landlord  in- 


serted, "Tenant  to  have  same  storeroom  as  dur- 
ing last  lease,"  defendant  had  right  to  such 
storeroom  under  new  lease,  and  nee  tiiereof  by 
plaintiffs  HuployAs  as  locker  and  dreaatng  room 
was  breach,  excusing  defendant  from  payment 
of  rent.— Livingston  v.  Brainard.  167  N.  Y.  S. 
203. 

(B>  ACUOBB. 

«=»2I7  (N.Y.Sup^  After  a  landlord's  recovery 
of  rent  for  May,  1914,  when  tenant  was  dispos- 
sessed, action  for  rent  from  June,  1914,  to  Jan- 
uary, 1915,  inclusive,  held  not  an  action  for 
rent,  but  an  action  for  damages  for  breach  of 
tenant's  covenant  to  pay  rent  by  its  terms  sur- 
viving termination  of  lease. — Butler  v.  Stell- 
man,  157  N.  Y.  S.  22. 

^=>230  (N.Y.Sup.)  Where  dispossession  pro- 
ceedings in  May,  1914,  had  terminated  the 
lease,  the  landlora's  action,  brought  in  Septem- 
ber, 1914,  was  correctly  amended  to  an  action 
for  rent  solely  for  the  month  of  May.— Butler  v. 
Stellman.  157  N.  Y.  S.  22. 

«=s>233(4)  (N.Y.Sup.)  In  summary  proceedings 
for  rent,  broaght  against  the  undertenant,  who 
showed  payment  to  the  tenant,  an  Instruction 
that  the  landlord  had  the  burden  of  proving 
nonpayment  held  erroneous,  and  to  warrant  re- 
veraaL— Stevane  v.  Goldberg,  157  N.  Y.  S.  781. 
^9237  (N.Y.Sup.)  In  a  landlord's  action  for 
rent  and  actual  damages  for  breach  of  covenant 
to  pay  it,  held,  that  a  jud^ent  dismissing  the 
lescee  s  counterclaim  for  the  return  of  a  deposit 
to  secure  performance  of  iheit  covenants  would 
be  reversed.— Steiger  T.  Pddman,  167  N.  Y.  S. 
1042. 

LARCENY. 

See  Bailment,  ®=>14 ;  Embezzlement ;  Bobbery, 
«=>24. 

LAW  OF  THE  CASE. 

See  Courts,  «a»ee. 

LEASE. 

See   Executors  and  Administrators,  ^salSO; 
Landlord  and  Tenant;   Remainders,  ^=»13. 

LETTERS. 

See  Evidence,  «=>271. 

LIBEL  AND  SUNDER. 

See  Corporations,  ^=»423;   Pleading,  «=»11. 

I.  WORDS  AND  ACTS  AOTIQWABIJ, 
AND  UABIUTT  THEREFOR. 

®=>6  (N.Y.Sup.)  Any  matter  published  concern- 
ing a  person,  which  holds  him  up  to  reproach, 
scorn,  or  ridicule,  or  Imputes  to  bun  bad  actions 
or  vicious  principles,  diminishes  his  respecta- 
bility, and  hence  is  actionable  per  se.- Gracy  v. 
Sun  Printing  &  Publishing  Ass'n,  167  N.  Y.  S. 
4»8. 

®=>7  (N.Y.Co.Ct)  Defendant's  statement  that 
plaintiff  was  a  firebug,  in  view  of  the  commonly 
understood  meaning  of  that  term,  held  actiona- 
ble per  sc.  as  charging  a  crime.— Blecbner  v. 
Kraser,  167  N.  Y.  S.  aSG. 
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(N.Y.Co.Ct)  Alleged  libelons  words  mnst 
be  coDBtrued  according  to  their  common  and 
natural  meaning,  and  not  in  a  sense  favorable 
to  the  defendant— Blechner  t.  Kraser,  157  N. 
Y.  S.  266. 

nr.  AOTioKft. 

(B)  Pwtlea,  Prellmlnarr  proAeedlBsa,  an< 
Fleadlns. 

4=>86  (N.T.Sup.)  A  complaint  charging  that  de- 
fendant maliciously  publiehed  of  plaintiff  an 
article  that  sbe  had  lost  a  ring,  that  a  nnrse 

S'rl  employed  by  her  was  forced  to  confess  and 
carcerated,  but  was  not  liberated  when  the 
ring  was  found,  held  not  to  charge  a  libel,  with- 
out innuendo,  Boowing  plaintiff  made  the  charge 
against  the  girl  and  forced  the  ecmfeMion.— 
Gracy  v.  Sun  Prindog  &  Publiebing  Aas'n,  157 
N.  Y.  S.  438. 

(O  ElTldenee. 

^101  (N.Y.Co.Ct)  Plaintiff  in  an  action  for 
slander  does  not  carry  the  burden  of  showing 
thit  slanderous  words  are  not  susceptible  of  an 
innocent  constructiOQ.— Blechner  t,  Kraaer,  157 
N.  Y.  S.  2Sa 

(B)  Trial,  Jiidsm«Bt»  and  Review. 

«=»I26  (N.Y.Sup.)  In  action  for  libel,  tiiongh 
plaintiff,  under  the  charge,  was  entitled  at  least 
to  nominal  damages,  conrt  held  to  have  erred  in 
setting  aside  verdict  for  defendant — Lynch  t. 
New  York  Times  Co.,  167  N.  Y.  S.  392. 

LICENSES. 

See  'Intoxicating  Liquors,  4=s>59-108 ;  Munici- 
pal Corporanona,  4=3>719;  Pbysiciana  and 
Sargeons,  «=o5;  nieaten  and  Shows,  4s>3. 

LIENS. 

See  Attorney  and  Client,  ®»181-102 ;  Judgment, 
.«=376&~T84:  livery  Stable  and  Garage  Keep- 
ers,        i  Mechanics'  Liens ;  Pledges. 

LIFE  ESTATES. 

See  Remainders,  €=»13. 

^=>25  (N.Y.Sup.)  A  tenant  is  chargeable  with 
notice  of  the  title  of  his  landlord. — Nesbitt  v. 
Thompson,  157  N.  Y.  S.  166. 

The  death  of  the  lessor  terminated  the  lease 
of  a  life  estate.— Id. 

A  lessee  of  a  life  estate,  on  termination  of  his 
farm  lease  by  the  death  of  bis  lessor,  became  en- 
titled to  "emblements" ;  that  is,  crops  planted 
by  him  prior  to  her  death. — Id. 

LIMITATION  OF  ACTIONS. 

See  Adverse   Possession;    Appeal,  ®=3l243; 
Death,  e=>S,  37 ;  Principal  and  Surety,  ^=> 
149;    Prohibition,  «s»l8 ;    Reformation  of 
Instruments,  «S382;    Specific  Performance, 
'105. 

n.  GOMPITTAnON  OF  PERIOD  OV 
UMITATION. 
(B)  AbMcnce,  Nonrealdenee,  mad  Coaeeal- 
meat  of  Person  or  Property-' 

«=»84(2)  (N.Y.)  Under  Code  Civ.  Proc.  %  401, 
providing  that  where  a  cause  of  action  accrues 
against  a  person  without  the  state  the  llmitar 


tlon  shall  not  run  during  his  absuice  with  ex- 
ceptions as  to  foreign  corporations,  etc,  there 
is  no  distinction  between  a  limitation  prescrib' 
ed  by  statute  and  one  imposed  by  contract. — 
Comey  v.  United  Surety  Co.,  lU  N.  B.  832, 
217  N.  Y.  268. 

«=>88  (N.Y.)  Under  Code  df.  Proc.  |  401,  with 
exception  as  to  designations  for  process  made 
by  foreign  corporations  under  section  432,  subd. 
2,  foreign  surety  company  with  lefwesentative  to 
accept  process  and  engaged  in  permanent  busi- 
ness held  entitled  to  make  defense  that  action 
against  it  waa  not  begun  in  time.— Comey  v. 
United  Surety  Co^  111  N.  EL  832»  217  N.  X. 
26a 

(B)  Commeacemeat  of  Action  or  Other 
ProeeedlBs. 

<S=»I20  (N.Y.Sup.)  Cause  of  action  aninst  for* 

nn  corporation,  which  under  Code  Civ.  Proc 
780,  was  not  within  court's  jurisdiction  when 
commenced,  was  not  saved  from  the  bar  of  the 
statute  by  Laws  1913,  c.  60,  extending  jurisdic- 
tion, but  which  was  not  applicable  to  paiding 
actions.— Fairclongb  t.  Southern  Fac  Co^  157 
N.  Y.  S.  862. 

Where  court  was  without  jurisdiction,  defend- 
ant's act  in  pleading  to  the  merits  and  allowing 
the  case  to  be  prepared  for  trial  before  moving 
to  dismiss  did  not  prevent  the  statute  of  limita;* 
tion  from  running.— Id. 

LIMITATION  OF  LIABIUTY. 

See  Carriers,  ^153-158,  S07. 

LIQUIDATION. 

See  Banks  and  Banking,  «=>2SL 

LIQUOR  SELLIN& 

See  Intoxicating  Liquors. 

LIS  PENDENS. 

€=»25  (N.Y.)  Where  a  prosecution  Is  pending 
against  a  liquor  tax  certificate  holder  at  the 
time  its  transfer  is  applied  for,  the  transferee  la 
not  bound  by  the  doctrine  of  lisjiendens.— In  re 
Farley,  111  N.  E.  479,  217  N.  t.  lOB. 

LITERARY  PROPERTY- 

See  Copyrights;  Courts,  4=»488. 

4=>3  (N.Y.Sup.)  The  public  performance  ct  a 

play  by  the  author  confers  no  right  to  the  play 
upon  the  manager  of  the  theater  in  which  it  was 
performed.— O'Neill  v.  (General  Film  Co.,  157  N. 
Y.  S.  1028. 

®=35  (N.Y.Sup.)  The  filing  of  a  copy  of  a  play 
in  England,  as  required  by  statute,  to  secure  li- 
cense to  present  it,  is  not  a  dedication  of  the 
play  to  the  public— O'Neill  T.  Genml  Film  Co., 
157  N.  Y.  S.  102a 

New^per  accounts  of  the  presentation  of  a 
play  cannot  constitute  a  dedication  by  the  own- 
er thereof  to  the  public. — Id. 

Where  a  play  is  copyrighted  In  a  foreign 
country,  the  law  thera  teauuing  pnbUcation  as 
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a  condition  precedent  to  copyright,  it  thereby 
is  dedicated  to  the  public  In  this  conntrjr.— Id. 

The  performance  of  a  play  in  a  foreign  coun- 
try, under  whoee  laws  it  is  a  publication,  is  not 
a  dedication  to  the  public  in  this  country.— Id. 

The  public-pOBting  of  poBters  containing  pho- 
tofrrapha  of  the  scenes  of  a  play  is  not  a  publi- 
cation of  the  play  which  amounts  to  a  dedica- 
tion of  it  to  the  public— Id. 

Permission  to  copyright  motion  picture  films 
of  sceuea  in  a  play  is  a  dedication  of  the  com- 
mon-law motion  picture  rights  to  those  scenes, 
but  not  to  scenes  not  represented.— Id. 
^=s»B  (N.T.Sup.)  Where  autbor  and  publisher 
made  contract  for  publication  under  a  certain 
name,  agreement  between  the  publisher  and  an- 
other publisher  for  publication  of  the  work  in 
connection  with  other  volumes  under  a  different 
name  was  a  breach  of  the  author's  contract,  en- 
titling him  to  damages.— De  Bekker  v.  Frederick 
A.  Stokes  Co.,  167  N.  Y.  S.  676. 

•@=3>9  (N.T.Snp.)  In  suit  to  enjoin  the  exhibi- 
tion of  motion  picture  representations  of  the 
dramatization  of  a  novel,  evidence  held  to  show 
that  the  pictures  were  based  on  the  dramatisa- 
tiim,  and  not  on  tibe  nord.— O'Neill  t.  General 
Film  Col,  167  N.  Y.  S.  1028. 
^  In  a  suit  to  restrain  the  publication  of  a  mo- 
tion picture  reproduction  of  a  play,  evidence 
hetd  sufficient  to  show  plaintifTs  ownership  by 
asHignment  as  against  a  stranger.— Id. 

Title  to  the  manuscript  ot  a  i^ay,  while  some 
evidence  of  ownership  of  the  play,  might  be  in- 
sufficient alone  to  establLsb  such  ownership, — Id. 

Recitals  on  the  title  page  of  a  manuscript 
held  competent  evidence  to  charscterise  the  tit- 
tle claimed  by  the  possessor  of  the  manoscripL 
— Id. 

LIVERY  STABLE  AND  GARAGE 
KEEPERS. 

<g=»7  (N.Y.Sup.)  Where  a  garage  keeper  wrong- 
fully refuses  to  deliver  a  motor  car  to  the  own- 
er, the  owner  cannot  recover  as  special  damages 
the  coat  of  the  hire  of  a  horse  and  wagon  to  re- 
place the  car  J  that  being  obviously  due  as  to 
such  expenses  incurred  before  conversion. — Bem- 
heim  v.  Roth,  157  N.  Y.  S.  902. 

«»8  (1)  (N.T.S1V.)  A  garage  keeper  has  a  lien 
for  storage  charges,  but  if  he  wrongfully  refus- 
es to  deliver  a  motor  car  on  which  there  are 
□o  charges  he  is  guilty  of  a  conversion.- Bern- 
heim  v.  Roth,  157  N.  Y.  S.  902. 

€=>8(3)  (N.Y.Sup.)  Where  a  mechanic  secured 
■the  contract  to  repair  an  automobile,  agreeing 
to  wait  for  payment  until  the  owner's  claim 
against  the  insurance  company  was  settled,  he 
had  no  lien  on  the  automobile  for  the  repairs. 
—Feienlk  t.  Oreenberg.  1S7  N.  Y.  S.  lOKL 


LOANS. 


See  Pawnbrokers, 


LOCAL  OPTION. 

See  Intoxicating  Liquors,  €=>29-34. 


LUNATICS. 

See  Insane  Persons. 

MALICIOUS  PROSECUTION. 

See  Coorts,  ^188 ;  Falw  Imprisonment. 

MALPRACTICE. 

See  PhyBidans  and  Surgeons,  ^s>18. 

MANDAMUS. 

See  Monicipal  Corporations,  «b»240. 
XX.  SUBJECTS  AND  PURPOSES  OP 

(B)  Aeta  «a<  ProeeeAtavi  of  Publle  Ofll- 
c«»  aad  Boards  mrnU  Hnnlelpalltles. 

«s»74  (N.Y.Sup.)  Where  the  inspectors  of  elec- 
tion misread  and  erroneously  certified  the  vote 
cast  for  a  certain  office,  tbeir  act  was  not  ju- 
dicial, but  ministerial,  and  correction  thereof 
could  be  compelled  by  mandamus. — Smith  T. 
Wenzel,  167  N.  Y.  S.  85. 

«»76  (N.Y.Sup.)  Where,  after  relator  was 
chanRed  by  a  committee  of  the  board  of  edu- 
cation from  position  of  janitor  engineer  of  one 
building  to  that  of  another,  the  board  of  edu- 
cation ratified  the  transfer,  he  is  not  entitled 
to  mandamus  against  the  committee  to  compel 
retransfer.— Baker  v.  Maguire,  157  N.  Y.  S. 
293. 

«=»77  (N.Y.)  In  view  of  CiviJ  Service  Law,  S 
25,  an  employ^  dismissed  for  political  reasons 
will  be  refustated  by  mandamus,  though  such 
remedy  is  not  provided  for.— People  ex  rel.  Som- 
ervUle  v,  WiUiama,  111  N.  E.  252.  217  N.  Y.  40. 
4=987  (N.Y.Sup.)  The  power  of  the  commis- 
sioner of  licenses  of  New  York  CSty  is  discre- 
tionary, and  as  a  rule  beyond  the  reach  of 
mandamus,  unless  his  action  Is  arbitrary  or 
based  on  false  infonnation.-Ormsb7  v.  Bell, 
157  N.  Y.  S.  588. 

XIX.  JimXSDXCTIOlf,  PBOQgEPXyOS, 
Alf3>  RELXEF. 

4=:»I76  (N.Y.Sup.)  Petitioner  for  mandamus, 
to  compel  the  commissioner  of  licenses  of  New 
York  City  to  issue  a  license  for  a  moving 
picture  theater,  was  not  entitled  to  a  peremp- 
tory writ  that  the  license  should  issue,  but  to 
a  writ  requiring  the  commisrioner  to  pass  upon 
the  application,  regardless  of  the  circumstance 
that  there  was  a  dyehouse  on  adjacent  land 
which  stored  inflanunables.— Ormsby  Bell,  157 
N.  Y.  S.  533. 

«=>I82  (N.Y.Sup.)  It  is  no  objection  to  a  writ 
of  mandamus  requiring  county  canvassers  to 
correct  an  error  in  reading  the  vote  that  it  re- 
quired the  canvassers  to  review  the  corrected 
return,  although  there  was  no  showing  that 
they  would  fau  to  perform  that  duty. — Smith 
V.  Wenzel,  157  N.  Y.  S.  86. 

MANDATORY  STATUTES. 

See  Statutes,  «sa227. 


For  oases  in  Dee.  Dig.  *  Am.  Dig.  Key  No.  8af  iM  ft  Indexes  see  same  toplo  sod  KET-NUlCBBiS 


Digitized  by 


Maps 


167  NBW  TORE  SUPPI.BUBNT 


1206 


MAPS, 

See  Vendor  and  Purchaser,  <g=>64. 

MARRIAGE. 

See  Divorce ;  Husband  and  Wife. 

€=»II  (N.Y.Sup.)  Under  Domestic  Relations 
Lnw,  S  6,  providing  that  a  marriage  is  abso- 
lutely void  if  contracted  by  a  person  whose  bus- 
band  or  wife  by  a  former  marriage  is  living,  un- 
tpsa  certain  conditions  exist,  wbere  a  wife,  who 
knew  that  ber  husband  was  alive  and  had  lived 
with  her  within  five  years,  married  again,  her 
second  marriage  waa  absolutely  void. — Butler  v. 
Butler.  157  N.  Y.  S.  18a 

®=»40  (N.Y.Sur.)  Cohabitation  and  declarations 
by  the  parties  concerning  their  relations  as  hus- 
band and  wife  are  evidential  facts,  from  which, 
in  the  absence  of  proof  to  the  contrary,  a  strong 
presumption  of  marriage  arises.— In  re  Morris* 
£>Btate,  157  N.  Y.  S.  472. 

Presumption  of  marriage  held  not  to  arise 
from  cohabitation,  repute,  and  declaratioins, 
where  it  is  shown  that  one  of  tbe  parties  was 
under  a  legal  disability  preventing  his  marriage 
to  the  other. — Id. 

®=»50  (N.Y.Sur.)  An  admission  by  the  admin- 
istratrix that  she  was  not  married  to  deceased 
held  to  establish  that  they  were  never  married, 
and  to  antboriie  revocation  of  letters  of  admin- 
istration issued  to  her  as  widow  of  deceased.— 
In  re  Morris'  Estate,  157  N.  Y.  S.  472. 
€=>58(7>  (N.Y.Sup.)  Entering  into  marriage 
with  the  intention  to  abandon  the  wife  is  a 
fraudulent  misrepreRentation,  which  entitles  her 
to  an  annulment. — Moore  v.  Moore,  157  N.  Y. 
S.  819. 

Marriage  is  a  civil  contract,  which  will  be 
annulled  by  the  court,  where  the  consent  of  a 
party  to  it  has  been  procured  by  frand  or  mis- 
representation of  a  material  fact.— Id. 
^939  (N.Y.Sup.)  To  prevent  annulment  of 
marriage  under  Domestic  Relations  Law,  {  7, 
subd.  o,  tbe  equities  intervening  must  be  of  an 
extraordinary  nature  and  only  to  prevent  fraud. 
— Tiedemann  v,  Tiedemann,  157  N,  Y.  S.  1101. 
®»60(7)  (N.Y.Sup.)  Id  an  action  to  annul  a 
marriage,  evidence  held  to  show  that  at  the 
time  of  the  ceremony  defendant  intended  to 
abandon  hia  wife. — Moore  v.  Moore,  167  N.  Y. 
S.  819. 

^60(7)  (N.Y.Sup.)  Evidence  held  Insuffldent 
to  prevent  annulment  of  marriage  under  Do- 
mestic Relations  Law,  8  7,  subd.  5,  although 
the  parties  acted  in  perfect  good  faith. — Tiede- 
mann V.  Tiedemann,  157  N.  Y.  S.  1101. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

See  Commerce,  €»27;  Contracts,  ^»28,  79; 
Customs  and  Usages,  <&=b14  ;  Hospitals, 
5,  187;  Injunction,  «S356.  6a;  Insurance. 
«=»435:  Judgment,  ®=9251,  5i>4 ;  Judicial 
Hales;  Municipal  Corporations,  €=:>217,  220; 
Negligence,  «=»101 ;  Pleading,  «=:'129 ;  Wit- 
nesses, «S921B ;  Work  and  lAbor. 


I.  TH£  REUkTIOH. 

(A)  Creation  and  Exlatenee. 

^3(1)  (N.Y.)  An  agreement  to  pay  plaintiff  a 
fair  share  of  the  employer's  profits  if  he  woald 
continue  at  work  until  the  Ist  of  January.^  is 
BO  vague  as  to  furnish  no  basis  for  an  action 
for  damages  where  tbe  employer  breached  his 
aareement  by  discharging  plaintiff  before  that 
time.— Varney  v.  Ditmare.  Ill  N.  E.  822.  217 
N.  Y.  223. 

€=338  (N.Y.)  An  employment  at  a  special  rate 
per  year  is  not  an  employment  for  a  year.— Coj>- 
py  v.  StoUwerck  Bros.,  Ill  N.  E.  Z^,  216  N. 
Y.  691. 

Where  plaintiff,  negotiating  for  employment 
by  defendant,  cabled  it,  spedfying  that  the  term 
was  12  months,  thereafter  receiving  an  accept- 
ance of  his  terms  for  aueb  period,  the  employ- 
ment was  for  a  definite  period  of  one  year.— Id. 

(B)  Statntory-  Remilatlon. 

«s»ll  ^.Y.Snp.)  Labor  Law,  as  amended  by 
Laws  1913,  c.  740,  requiring  employers  to  post 
and  file  a  list  of  Sunday  workers,  with  designa- 
tion of  the  day  of  rest  for  each,  and  to  keep  a 
timeboolE  of  their  names,  addresses,  and  hours 
worked,  is  not  unconstitutional,  as  being  over- 
burdensome,  arbitrary,  and  nnreasonable^Peo- 
ple  v.  Eber^art,  167  N.  Y.  S.  133. 
®=9l6'/2-  Owing  to  the  great  increase  of  matter 
heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of 
number  sections  346-420,  at  the  end  of  this 
topic,  where  the  matter  in  this  and  future  index 
digests  will  be  found. 

n.  SEBVIOES  AND  COMPEITSATIOK. 
(B)  Wasea  and  Other  Remnneraftoa. 

^=970(1)  (N.Y.)  Where  an  employer  agreed  to 
share  profits  with  plaintiff,  bis  employ^,  if  he 
would  continue  work  until  the  Ist  of  January, 
plaintiff  having  been  discharged  prior  to  that 
time,  is  not  entitled  to  recover  salary  to  Jan- 
uary less  any  sums  earned,  there  being  no  un- 
qualified agreement  for  plaintiff  to  continue  in 
aervice  that  long. — Varney  v.  Ditmars,  111  X. 
E.  822,  217  N.  Y.  223. 

ni.  MASTER'S   LIABILITT  FOB  IR- 
JUBZES  TO  SEBVAHT. 
(A)  Nature  aad  Dxtent  In  Oeneral. 

es^S7Y2-  Owing  to  the  great  increase  of  matter 

heretofore  classified  to  this  section,  we  have 
made  a  new  suhilivision,  consisting  of  ^suum- 
bor  sections  ^40-420,  at  the  end  of  this  topic^ 
where  the  matter  in  this  and  future  index 
digests  win  be  found. 

(B)  ToolB,  Macfalaerr>  ApptfanceM,  and 
Plac*i  for  WorU.  . 

<&=>n6(l)  (N.Y.Sup.)  The  contractor  for  the 
erection  of  the  outside  walls  of  a  building  was 
liable  for  injuries  to  his  8er\-ant  by  the  collapse 
of  tlie  floors,  on  which  such  contractor  bad 
piled  cement  blocks  for  use  in  the  walls,  instead 
of  erecting  iicaffolding  to  handle  them.— Smith 
V.  Russell.  1^7  N.  Y.  S.  765. 
«=»II8  (N.Y.Sup.)  Promise  of  district  snperin* 
tendent  to  furnish  mine  props  and  dlrecnon  to 
employ^  to  return  to  work,  h€ld  not  an  assar- 
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ance  of  safety,  where  the  employfi  could  not 
work  until  the  props  were  at  nand,  except  to 
make  ready  for  them. — Grim  v.  Lehigh  Valler 
Coal  Co.,  157  N.  T.  S.  585. 
«=>129  (N.T.Snp.)  Plaintiff,  a  mine  employ^, 
conltl  not  recover  because  defendant  had  not 
»<iipplied  him  with  props  o£  a  sufficient  length, 
where  he  was  injured  b;  falling  coal  while 
clearing  the  place  to  put  the  prop,  as  the  ab- 
sence of  the  prop  had  no  bearing  on  the  acci- 
<leiit.— Grim  v.  Lehigh  Valley  Coal  Co.,  167  N, 
Y.  S.  585. 

^=3129  (N.T.Sup.)  A  telephone  company  held 
uot  guilty  of  negligence  in  failing  to  equip  its 
manholes  with  ladders,  so  that  a  servant  in 
ascending  from  liie  manhole  pot  bis  band  in  the 
street  outside  the  guard  and  it  was  run  over, 
for  the  accident  could  not  have  been  foreseen. — 
Kestivo  V.  CoBkUn,  167  N.  T.  S.  627. 

(O)  M«tho4a  of  WarlE,  Rvlmit  anA  Or«*ni. 

^=>iZ7  (N.T.Sup.)  An  employer,  having  fur- 
nished rubber  glores  to  an  experienced  employ^ 
working  about  electric  wires,  is  not  required  to 
Bee  that  be  uses  the  gloves.— Horan  v.  New 
York,  N.  H.  &  H.  R.  Co.,  157  N.  T.  S.  186. 

<F)  RtalCB  AsBDined  ttr  Servant. 

^=3204  fN.T.Sup.)  The  Labor  Law  does  not 
impose  absolute  liability  on  the  master,  nor  does 
it  preclude  him  from  the  defenses  of  assumption 
of  risk,  nor  of  any  other  defense  available  at 
cuinmon  law,  not  inconsistent  with  the  statute.— 
Griffin  V.  Pennsylvania  Steel  Co.,  167  N.  Y.  S. 
05. 

^s>2l9  (N.Y.Sup.)  Where  an  unsuitable  ladder 
was  furnished  an  experienced  lineman,  he  as- 
sumed the  risk  incident  to  its  use;  its  insuffi- 
ciency being  obvious. — Horan  v.  New  York, 
N.  H.  &  H.  B.  Co..  157  N.  Y.  S.  185. 
^s»226(2)  (N.Y.)  Under  Laws  1902,  c.  600, 
3.  and  Laws  lOOB,  c.  86  (Consol.  X^aws,  c.  31)  . 
202,  as  amended  by  Laws  1910,  c.  352.  where 
the  plaintiff  used  a  "Jacob's  ladder"  which  was 
not  lashed  at  the  bottom,  there  was  no  assump- 
tion risk;  the  exception  as  to  knowledge  of 
defects  by  employ^  not  applying  where  the  em- 
ployer had  pnor  knowledge.— Maloney  t.  Gan- 
ki^  S.  3.  Co.,  lU  N.  E.  836,  217  N.  Y.  278. 

<0)  Gontrtbntorr  IVevliarenee  of  SeTvant. 

<g=>228  (N.T.Sup.)  The  Labor  Law  does  not  im- 
pose  absolute  liability  on  the  master,  nor  does  it 
preclude  him  from  the  defense  of  contributory 
negligence,  nor  of  any  other  defense  available  at 
common  law,  not  inconsistent  with  the  statute. 
—Griffin  V.  Fennaylrania  Steel  Co.,  157  N.  Y.  S. 

^=»238  (N.Y.Sup.)  -Where  a  servant  was  injur, 
ed  In  adjusting  a  scafiolding  hung  from  the  top 
of  a  bridge,  the  fact  that  it  waa  dangerously 
situated  and  that  he  helped  in  the  adjustment 
of  it  did  not  necessarily  bar  his  recovery. — Grif- 
fin V.  Pennsylvania  Steel  Ca,  157  N.  Y.  S.  65. 

(H)  Actlona. 

^9250%.  Owing  to  the  great  increase  mat- 
ter heretofore  claasiSed  to  this  section,  we  have 
made  a  new  subdivinoa,  consisting  of  4s»nam- 


ber  sections  846-420,  at  the  md  of  this  topic, 
where  the  matter  in  this  and  future  index 

digests  will  be  found. 

«=>276  (N.Y.)  Evidence  merely  that  the  Tailing 
of  bags  of  cement,  injuring  a  servant,  m^ht 
have  been  caused  by  the  alleged  negligence  as  to 
condition  of  floor,  without  evidence  negativing 
other  possible  inferences  of  cause,  Aeld  insuffi- 
cient—Scharif  T.  Jackson.  Ill  N.  B.  242,  216 
N.  Y.  598. 

4s>276(8)  (N.Y.Sup.)  In  a  railroad  employe's 
action  for  injuries,  evidence  held  sufficient  to 
justify  the  jury  in  nndin^  that  plaintiff's  hernias 
resulted  from  the  electnc  shock  he  received. — 
Murphy  v.  New  York,  N.  H.  &  H.  B.  Co.,  157  N. 
Y.  S.  962. 

«=3278  (N.Y.Sup.)  Evidence  held  to  show  that 
a  master  was  negligent  in  permitting  his  serv- 
ant to  adjust  a  scaffolding  suspuided  by  ropes 
from  the  top  of  a  bridge,  in  doing  wbicb  the 
servant  was  iiunred. — Griffin  t.  Pwnsylvania 
Steel  Co.,  167  N.  Y.  S.  66. 

«=3278  (N.Y.Sap.)  Evidence  held  not  to  show 
liability  of  a  railroad  for  death  of  its  lineman 
by  electrocution,  on  the  ground  that  a  ladder 
furnished  him  with  which  to  work  was  insecure. 
— Horin  v.  New  York,  N.  H.  ft  H.  R.  Co.,  157 
N.  Y.  S.  185. 

Evidence  held  not  to  show  liability  of  a  rail- 
road for  death  of  its  lineman  by  electrocntltmt 
on  the  ground  that  defendant  failed  to  furnish 
deceased  lineman  with  proper  rubber  gloves  for 
big  protection. — Id. 

9=>278  (N.Y.Sup.)  In  a  servant's  action  for  In- 
juries to  his  band,  by  having  it  caught  between 
a  cog  on  a  hoisting  engine  and  a  winch,  evi- 
dence held  insufficient  to  support  a  finding  that 
the  cog  was  inprooerly  guarded.— Bamett  v. 
Holbrook,  Cabot  &  Rollins  Corp.,  167  N.  Y.  S. 
366. 

«g=>278(l)  (N.Y.Sup.)  Where  evidence  as  to 
how  accident  to  employ^  occurred  is  unintelligi* 
ble,  and  no  inference  can  be  drawn  that  it  oc- 
curred through  negligence  of  employer,  judg- 
ment for  employe  will  be  reversed.— Dick  ▼. 
Knoperbaum,  167  N.  Y.  S.  754. 

«=»286(17)  (N.Y.)  In  a  longshoreman's  action 
for  injuries  received  while  unloading  a  vessel, 
whether  the  defendant  was  negligent  in  allow- 
ing plaintiff  to  use  a  "Jacob's  ladder,"  which 
was  not  lashed  at  the  bottom,  held  for  the  jury 
under  the  evidence.— Maloney  v.  Canard  S.  S. 
Co.,  Ill  N.  E.  836,  217  N.  Y.  278. 

«s»286  (N.Y.Sup.)  Evidence  in  an  action  by  a 
servant  for  Injuries  kM  insufficient  to  uow 
that  the  master  was  free  from  negligence  as  a 
matter  of  law. — Griffin  v.  Pennsylvania  Sted 

Co..  157  N.  y.  S.  65. 

«=:»286(17)  (N.Y.Sup.)  In  an  action  for  person- 
al injuries  by  an  employ^  against  his  employ- 
er,  contractor  for  the  outside  w^le  of  a  building^ 
who  had  agreed  to  lay  floor  Joists,  such  injuries 
having  been  occasioned  by  the  collapse  (tf  the 
floors  when  the  employing  contractor  piled  on 
them  cement  blocks  for  the  outside  walls,  the 
question  of  the  reasonableness  of  such  use  of  the 
floor  was  for  the  jdTy.— Smith  v.  Russell,  167 
N.  Y.  S.  765. 
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•^289  (N.T.)  Under  Labor  Law,  S  202a,  as 
added  by  Laws  1910.  c.  352,  putting  on  the  mas* 
ter  tbe  burden  as  to  contributory  negUgence  of 
the  injured  servant,  the  case  of  the  servant, 
making  out  a  prima  facie,  shoald  be  snbmitted 
to  the  jury,  unless  contributory  negliK^nce  be 
proved  beyond  question,  though  a  verdict  may 
be  set  aside  as  against  weight  of  evidence. — 
Scyford  T.  Southern  Pac.  Co.,  Ill  N.  E.  248, 

216  N.  T.  ei3. 

Evidence  in  a  servant's  action  for  injury  from 
falling  through  an  open  hatch  In  a  dimly  lighted 
coal  bunker  neld  to  make  the  questions  of  con- 
tributory negligence  for  the  jury. — Id, 
«=>289(28)  (N.Y.)  Whether  the  manner  of  the 
plaintiff's  use  of  a  "Jacob's  ladder"  furnished 
by  the  defendant  constituted  contributory  neg- 
ligence held  for  the  jury  under  the  evidence; 
the  plaintiETs  duty  being  to  use  it  carefully.— 
Maloney  v.  Canard  S.  S.  Co.,  Ill  N.  E.  836, 

217  N.  Y.  278. 

€=»289  (N.Y.Sup.)  Evidence  in  a  servant's  ac- 
tion for  injuries  held  iuaufficient  to  show  con- 
tributory negligence  as  a  matter  of  law. — Griffin 
T.  Pennaylvania  Steel  Co.,  157  N.  T.  S.  66. 

IT.  LIABII.ITIES  TOR  INJTTBIES  TO 
THIRD  PERSONS. 
(A)  ActM  or  Oinlaalona  of  SerrMnt. 

4=3301  (N.Y.Sup.)  One  employed  by  a  saloon 
keeper  to  serve  free  lunches  was  still  bis  serv- 
ant when,  after  his  hours  of  services,  be  went 
behind  the  bar  to  wash,  and  threw  a  glass,  hit- 
ting a  patron. — MclCeon  v.  Manze,  157  N.  x.  B. 
823. 

4=b302  (N.T.Sup.)  The  proprietor  of  a  saloon 
and  connected  hotel,  even  though  not  an  inn- 
keeper, as  to  one  in  the  saloon  for  drinks.  Acid 
liable  for  injury  to  him  from  a  servant  throw- 
ing a  glass.— McKeon  t.  Manze,  157  N.  Y.  S. 
623. 

tB)  Wovic  of  lBdep«Mdemt  Oontvaetor. 

4s»32l  (N.T.Sup.)  The  owner  of  premises  un< 
der  construction,  agreeing  to  do  part  of  the  work 
himself,  held  not  liable  to  the  employe  of  the 
contractor  for  the  outside  '  walls  for  injuries 
through  the  collapse  of  the  fioof  joists,  properly 
lostalled  by  the  owner,  on  which  the  employing 
contractor  had  piled  concrete  blocks  for  the  out- 
side walls,  an  unreanonable  use  of  tbfl  floorsr— 
Smith  V.  Russell.  157  N.  T.  S.  765. 

That  the  owner  of  a  building  under  construc- 
tion, who  agreed  to  place  floor  joists  himself, 
made  no  objection  to  the  contractor  for  the  out- 
aide  walls  oaing  the  floor  to  support  cement 
blocks  for  soch  walls,  did  not  impose  upon  such 
owner  the  obligatlona  fixed  by  Labor  Law,  1 18, 
touching  tbe  erection  of  scaffoldinc— Id. 

(O  Actlona. 

«=»332(4)  (N.Y.Sup.)  In  action  for  injuries,  in- 
struction on  theory  that  plaintiff's  employ^  was 
acting  outside  the  scope  of  bis  author!^  l^ld 

improperly  refused,  where  the  main  charge  did 
not  present  the  matter  tn  clear  language. — Stig- 
nits  V.  I^mborghini,  157  N.  Y.  S.  724. 

<8=>332(3)  (N.Y.Sup.)  In  an  action  for  injuries 
(o  an  employ^  of  a  contractor  for  the  outside 
walls  of  a  building  against  the  owner,  who  had 


agreed  to  lay  the  floor  Joists,  such  Injuries  hav- 
ing been  occasioned  by  the  collapae  of  the  floors 
when  the  employing  contractor  piled  on  them 
cement  blocks  for  the  outside  walls,  the  question 
of  tbe  reasonableness  of  such  use  of  the  floors 
was  for  the  jury.— Smith  T.  Russell,  167  N.  Y. 
S.  765. 

V.  INTERFERENCE  WITH  THE  RE- 
LATION BT  THIRD  PERSONS. 

(A)  ClTll  Llnbllltr. 

«=>339  (N.Y.Sup.)  A  third  party's  Interference 
with  a  contract  oi  service  gives  rise  only  to  the 
remedies  existing  in  tbe  case  of  other  contracts, 
and  for  inducing  the  termination  or  other  breach 
of  such  a  contract  be  is  liable  only  when  guilty 
of  unlawful  means.— Jesse  L.  Laaky  Feature 
PUy  Co.  V.  Fox,  157  N.  Y.  S.  106. 

VI.  WORKMEN'S  COMPENSATION 
ACTS. 

(A)  NfttnFo  and  G'ronndM  of  Maater'a  IjIs- 
btlltr. 

4ta>35l  (N.Y.Sup.)  Where  workman  brings  ac> 

tion  for  damages,  his  recovery  is  by  Workmen's 
Compensation  Act,  |  11,  not  limited  to  rate  of 
compensation  fixed  by  the  act.— Dick  v.  Knoper- 
baum,  157  N.  Y.  S.  754. 

^361  (N.Y.Sup.)  That  owner  of  the  sand  pit, 
from  which  a  brickmaker,  employing  a  team- 
ster, required  him  to  haul  sand,  was  liable  for 
injuries,  did  not  absolve  the  brickmaker,  bis 
general  employer,  from  liability  under  tbe  Work- 
men's Compensation  Law. — Dale  t.  Saunders 
Bros.,  157  N.  Y.  S.  1062. 

^=9369  (N.Y.)  Under  the  Workmen's  Compensa- 
tion Law,  §  2,  subd,  8,  section  3,  subd.  4,  and 
sections  10,  11,  13,  19,  29,  31-33,  50,  104,  114, 
an  employ^  injured  while  engaged  in  the  serv- 
ice of  the  master  in  an  extrahazardous  occupa- 
tion without  the  state,  held  entitled  to  compen- 
sation.—Post  v.  Burger  &  Gohlke,  111  N.  E. 
351,  216  N.  Y.  544. 

®=>373  (N.Y.)  Under  Workmen's  CMopensatiOD 
Law  providing  compensation  for  injuries  by  em- 
ployes in  hazardous  employments,  specif^ng  as 
such  the  operation  of  norse-drawn  vehicles,  a 
stable  employe,  injured  when  a  horse  which  he 
v^as  removing  from  its  stall  fell  on  him,  was 
entitled  to  compensation, — Costello  T.  Taylor, 
111  N.  E.  755,  217  N.  Y.  179. 
«=>373  (N.Y.Sup.)  Operation  of  vehicle  refer- 
red to  in  Workmen's  Compensation  Law,  S  2, 
group  41,  is  not  confined  to  moving  vehicles, 
but  indudes  loading  wagon  while  standing. — 
Dale  V.  Saunders  Bros.,  157  N.  Y.  S.  10^. 

Where  teamster  employed  by  brickmaker  is 
required  to  haul  sand  for  owner  of  sand  pit, 
while  so  doing  he  is  acting  in  the  course  of  his 
employment  within  Workmen's  Compensation 
Law.— Id. 

Employment  of  teamster  hauling  sand  from 
sand  pit  held  hazardous,  within  Workmen's 
Compensation  Law,  S  2,  groups  18,  41.— Id. 
«=>375(2)  (N.Y.Sup.)  Employ^  of  subway  con- 
tractor,  injured  as  he  started  to  leave  tbe  sab- 
way  after  reporting  for  work  and  being  told 
that  be  need  not  work  that  day,  held  a  regular 
employe  there  in  the  performance  ot  bis  dutieft 
as  suib,  and  entitled  to  the  beneftti  of  the  Work- 
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men's  Componsation  Act — Kieroan  v.  Priestedt 
Underpinning  Co.,  157  N.  Y.  S.  900. 
«=>382  (N.Y.Sup.)  Under  Workmen's  Compen- 
sation I^w,  8  29,  an  injured  workman,  tboasb 
releaainfc  a  third  person,  without  consent  of  the 
one  liable  for  compensation,  may  recover  com- 
pensation, less  anything  received  for  the  release. 
—Woodward  v,  E.  W.  Conklin  &  Son,  167  N. 
T.  S.  MS. 

(B)  -OompenaatlOB. 

«=»389  (N.T.Sup.)  Under  Workmen's  Compen- 
sation Ac^  H  ^  10,  29,  an  injured  workman. 
Laving  received  compensation  under  the  act, 
makes  an  election  which  subrogates  the  em- 
ployer or  insurer  to  bis  right  of  action  against 
an  independent  wrongdoer,  and  such  election 
and  subrogation  may  by  the  wrongdoer  be  set 
up  in  an  action  against  it  by  the  eiy>loy4. — Mil- 
ler V.  New  York  Rys.  Co.,  157  N.  Y.  S.  200. 

Under  Workmen's  Compensation  Act,  §  29, 
the  fact  compensation  is  fixed  by  data  inadmis- 
sible in  an  ordinary  action  does  not  prevent  re- 
ceipt of  compensation  thereunder,  being  an  elec- 
tion subrogating  the  employer  or  insurer  to  the 
workman's  right  of  action  against  an  independ- 
ent wrongdoer.— Id. 

Under  Workmen's  Compensation  Act,  §  29, 
compensation  is  not  insurance,  precluding  one 

?uilty  of  negligence' contribnting  to  an  injury 
rom  setting  np  the  workmen's  receipt  of  com- 
pensation as  an  election  and  the  employer's  or 
insurer's  subrogation  to  Ms  rights.— Id. 
<3=>393!/2  (N.Y.Sup.)  Under  Workmen's  Com- 
pensation Act,  13,  24,  33,  physician  has  no 
right  of  action  against  employer  for  services  to 
employ^,  though  holding  assignment  of  portion 
of  award  from  employi. — Bloom  v.  Jaffe,  167 
N.  Y.  S.  026. 

MAXIMS. 

See  Equity,  «=:»64. 

MEASURE  OF  DAMAGES. 

See  Damages,  «=9ll3-123. 


MEAT. 


See  Food,  «=325. 


MECHANICS'  LIENS. 

IV.  OPEBATIOK  AITD  EfTECT. 

<A)  Am  cant  mnA  Six  tent  of  Lien* 

<S=:>I79  (N.Y.)  Mechanics*  Hen  held  valid  after 
filing  in  due  time  of  continDing  order  under 
I..!en  I^aw,  S  17,  though  such  order  was  not 
docketed,  validity  of  the  lien  under  sections  S, 
10,  thereof  depending  on  filing,  and  not  docket- 
ing, where  the  rights  of  third  persons  did  not 
intervene.— Manton  v.  Brooklyn  &  Flatbush 
Realty  Co.,  Ill  N.  E.  819,  217  N.  Y.  284. 

Where  &iilure  to  docket  an  order  continuing 
B  mechanic's  lien  was  due  to  claimant's  failure 
to  pay  the  fee,  he  Is  estopped  to  deprive  third 
persons  who  because  of  his  silence  have  no  no- 
tice of  the  lien  of  any  of  their  rights.— Id. 

Where  mechanic's  lien  claimant  failed  to  pay 
docketing  fee  for  order  ccHitinuing  the  lien,  and 
it  was  not  docketed,  he  could  not  thereafter  have 


an  order  nunc  pro  tnnc  for  the  docketing  of  the 
order,  since  it  might  prejudice  the  rights  of  in- 
nocent third  persons.— Id. 

(O)  Priovltr* 

«=»197  (N.Y.Sup.)  Under  Lien  Law,  S  18,  the 
apparent  ownership  of  the  party  with  whom 
the  lienor's  contract  was  made  continues,  and 
Is  a  valid  subject  of  lien  when  the  notice  is 
filed,  notwithstanding  the  prior  unrecorded  con- 
veyance to  defendant. — Reedy  Elevator  Co.  v. 
Monok  Co.,  157  N.  Y.  S.  565. 

The  validity  of  a  conveyance  on  record  Is  con- 
ditioned upon  a  proper  acknowledgment,  so  as 
to  warrant  recording  the  instrument.— Id. 

Vn.  ENFORCEMENT. 

iS=>27l  (N.Y.Sap.)  Complaint  seeking  foreclo- 
sure of  mechanic  s  lien  held  to  state  a  good 
cause  of  action,  so  that  demurrer  thereto  was 
properly  overruled.— Albright  Trinity  Presby- 
terian Church  of  Rochester.  1B7  N.  T.  S.  79. 

@=»275  (N.Y.Sup.)  Demurrers  are  permissible 
only  as  specially  provided  in  Code  Civ.  Proc.  }9 
488-496,  so  that  a  demurrer  of  defendant  in  an 
action  to  foreclose  a  mechanic's  lien,  interposed 
to  the  answer  of  a  codefendcmt,  who  was  a 
lienor,  was  unanthorized.- Albright  v.  Trinl^ 
Presbyterian  Church  of  Rochester,  167  N.  X.  8. 
79. 


MEDICINES. 


See  Poiaons. 


MERGER. 

See  Contracts,  «Es>24ff. 

MINES  AND  MINERALS. 

See  Frauds.  Statute  of,  «=>58;   Master  and 
Servant,  «»11& 

n.  TITtE,  CONVEYANCES,  AND 
OOKTRAGTS. 

(A)  RIshtM  «nd  Remedies  of  Owaera. 

«g=352  (N.Y.Sup.)  Plaintiffs'  acts  in  entering 
upon  land  under  agreement  with  owner  of  fee, 
drilling  oil  wells,  and  operating  them  for  26 
years,  with  the  owner's  acquiescence,  wotdd  be 
deemed  to  have  been  in  performance  of  some 
contract  therefor,  and  their  possession  would 
not  h«  diatarbed.— De  Hart  t.  Enright,  157  N. 
Y.  S.  46. 


MINORS. 


See  Infants. 


MINUTES. 

See  Criminal  Law,  «a»627^. 

MISREPRESENTATION. 

See  Fraud;  Principal  and  Agent,  ^solSlQ. 

MISTAKE. 

See  Befbrmation  of  Insbrnments,  •e=s»19. 
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MODIFICATION. 

See  Appeal,  «s>114& 

MONEY  PAID. 

See  Ininronce,  «=9230 ;  Sales,  4=»891 ;  Toidor 
and  Pnrchaser,  ^3>334. 

«=>t  (N.T.Sup.)  Pnx^  that  defendant,  aa  <^air- 
man  of  a  (.-ominittee  of  a  political  party,  ap- 
proved an  adTertisiue  campaign  by  defenclant 
and  expenditures,  held  not  to  show  that  de- 
fendant was  personally  liable.~H.  E.  tieaan  Ad- 
vertising Agency  v.  Perkins,  157  N.  Y.  S.  804. 

MONUMENTS. 

See  BxecDtora  and  Adniinistratota,  «s»100. 

MORTGAGES. 

See  Chattel  Mortgages ;  Parties,  «s>8S ;  Stipu- 
lations, «s»19. 

ASSIGiniEIlT  OF  MOBTOAOB  OB 
DEBT. 

®:»257  (N.T.Sup.)  .Where  an  attorney  obtain- 
ed possession  of  his  client's  bond  and  mortgage 
by  false  representations,  and  assigned  them, 
the  assignee  in  turn  assigning  to  another,  which 
also  assigned  for  yaluable  consideration  to  a 
purchaser  in  good  faith  without  notice,  as  be- 
tween the  ultimote  assignee  and  the  mortgagee, 
the  mortgaKee's  rights  were  superior. — Elmhorat 
V.  Maziroff,  157  N.  T.  S.  578. 

The  ultimate  assignee,  to  whom  came  a  mort- 
gage fraudulently  procured  from  his  client  by 
an  attorney,  the  client  being  estopped  to  assert 
her  claim  against  the  land  by  acquiescence  in 
the  payment  of  interest  by  the  owner  to  the 
assignee,  was  entitled  to  protection  only  to  &e 
amount  he  paid  for  the  mortgage. — Id. 
4^260  (N.T.Sup.)  A  mortgagee  was  estopped 
to  assert  tliat  her  attorney  by  false  representa- 
tions procured  the  bond  and  mortgage,  and  as- 
signed the  same  without  authority,  where  she 
acquiesced  in  the  assignment  and  the  payment 
of  interest  to  an  ultimate  assignee,  who  took  in 
good  faith  for  value,  and  where  the  corporation 
which  assigned  to  such  ultimate  assignee  mean- 
while went  ont  of  bnainess.— Elmborst  t.  Ha- 
zirofE,  167  N.  T.  S.  578. 

VX.   TBAMTEB  OF  PBOPEBTT  MOBT- 
OAOED  OB  OF  EQUZTT  OF 
BEDEMPTION. 

«=>274  (N.T.Sup.)  The  righU  of  one  who  pur- 
chased mort^ged  land  from  the  owner  with  con- 
structive notice  of  the  mortgage  through  its  rec- 
ordation were  not  increased  by  the  subsequent 
granting  of  a  aatisfaction  piece  by  the  mort- 
gagee, induced  by  fraudulent  representations  of 
the  owner.— Van  Alstine  t.  Hubbell,  167  N.  T. 
S,  706. 

Z.  FOBBOIA8VBE  BT  AOTXOB. 
(B)  Partira  and  ProeeM. 

«E3432  (N.T.Sup.)  All  the  owners  of  a  mort- 
gage, including  the  personal  representatives  of 
any  deceased,  should  be  united  as  plaintiffii  in 
an  action  to  foreclose.— Dahl  v.  Leven)>erg,  157 
N.  T.  S.  14, 


<r)  PleaClHS  aad  fllrldenee. 

4=s>49l  (N.T.Sup.)  Complaint  in  mortgage  fore- 
closure, not  stating,  aa  required  by  (3ode  Civ. 
Proc.  §  1629,  whether  another  action  has  been 
brought  to  collect  any  of  the  mortgage  debt, 
and,  if  so.  its  result,  is  defective.— Dahl  T.  Lev- 
eaburg,  167  N.  X.  S.  14. 

(G)  Ininnctlon  »d  Rce«lTer. 

®=»468  (N.T.Sup.)  In  the  absence  of  statute  or 
any  allegation  of  waste,  fraudulent  removal  oC 
property,  etc.,  an  order  on  motion  of  a  me- 
chanic's lienor  appointing  a  receiver  of  the 
rents  and  profits  pending  a  foreclosure  action 
will  be  reversed. — Mylvirn  Corp.  v.  N.  Passman 
&  Son,  157  N.  T.  S.  372. 

(K)  Dellolener  and  Penonnl  UabllltT' 

^559(7)  (N.T.Sup.)  Where  deficiency  judg- 
ment was  daimed  against  owner  of  equity  of  re- 
demption becauae  by  false  represeutationa  he 
procured  release  of  an  award  against  the  city  in 
favor  of  land  subject  to  the  mortgage,  owner  held 
entitled  to  credit  for  the  amount  of  a  mortgage 
having  priority  to  Uiat  of  respondents,  as  well 
as  sums  paid  respondents.— Gilmore  t.  Hirsch- 
man,  167  N.  T.  S.  727. 

Where  deficiency  judgment  was  claimed  against 
owner  of  equity  of  redemption  because  by  mis- 
representations he  procured  release  of  award 
against  ci^  in  favor  of  land  subject  to  mortgage, 
expenses  for  foreclosure  pursuant  to  contract 
procured  by  misrepresentations  could  not  be  de- 
ducted from  the  award  which  was  bads  for  de- 
ficiency judgment.— Id. 

(It)  Dlavositlon  of  Pvoeeeda  and  Snrplna. 

4=3565  (N.T.Sup.)  As  between  the  mortgagee 
and  the  mortgagor,  or  owner  of  the  equity  of 
redemption,  all  the  proceeds  of  the  sale  after 
payment  of  costs  and  expenses  are  to  be  appUe<l 
on  the  mortgage  debt— Rotberg  t.  Hebron,  157 
N.  T.  S.  788. 

MOTIONS. 

See  Appeal,  «=>196;   Criminal  Law,  «S99B0; 

Pleading,  «8=>348-368. 

MOVING  PICTURES. 

See  Copyrights,  «=s>36 ;  Uterary  PnH^erty, 
«=»5,  9;  Mandamus,  ^=9176;  Theaters  and 
Shows.  «=3S. 

MULTIPLICITY  OF  SUITS. 

See  Equity,  «==»61. 

MUNICIPAL  CORPORATIONS. 

See  Counties:  Eminent  Domain,  $=39:  evi- 
dence, ^=>S2;  Judgment,  ^=>702;  Schools 
and  School  Districts;  Statutes,  «=s>120; 
Street  Railroads;  Waters  and  Water  Courses. 

tX.  OOVEBHMEBTAL  FOWEBS  AlfS 

FmroTiom  nr  oehebaxi. 

<8=>60  (N.T.Sup.)  Corporate  powers  of  munic- 
ipality reside  in  governing  body,  except  where 
expressly  elsewhere  del«Mted.— Fisher  t.  City 
of  Mechanicville,  167  N/T.  S.  S1& 
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«=363  (N.T.)  Under  Greater  New  York  Char- 
ter. ^  411,  construed  with  the  Building  Code, 
deciaion  of  the  board  of  examiners,  oa  appeal 
from  bailding  saperintendent  of  buildings,  ap- 
proving plans  not  complyine  with  the  Code, 
held  not  final.— Altscbul  t.  Ludwig,  111  N.  E. 
216,  218  N.  Y.  4r4l. 

liie  discretiouury  acts  of  a  board  of  examlu' 
era  created  by  Greater  New  York  Charter,  | 
411,  will  not  be  reviewed  by  the  courts,  but 
when  the  board  acts  beyond  its  anthority,  it* 
acts  are  void  and  are  reviewable.— Id. 

IV.  FBOOEEDnraS  OF  OOUlTCIIi  OB 
OTHER  GOVEBinnrO  BODT. 

(B)  Ordinances  and  By-Laws  In  General. 

«=3l05  (N.Y.Sup.)  An  "ordinance"  is  a  rule, 
by-law,  or  regulation  adopted  by  a  municipal 
corporation,  and  is  confined  in  its  operation  to 
the  particular  locality  where  it  is  adopted.— 
People  V.  City  of  Buffalo,  157  N.  Y.  S.  938. 

<^  ( 1 1  (N.Y.)  An  ordinance  of  the  city  of  New 
York,  directing  the  filling  in  of  certain  land, 
wag  unauthorized  where  such  land  belonged  to 
the  state.— In  re  Willard  Pariier  Hospital.  Ill 
X.  E.  256,  217  N.  Y.  1. 

Where  it  appeared  that  a  provision  of  an  or- 
dinance discontinuing  an  old  street  was  not  de- 
penilent  on  a  provision  opening  a  new  street, 
the  invalidity  of  the  latter  provision  did  not  in- 
validate the  former.— Id. 

V.  OFFIOERS.  AGENTS,  AMD  EK- 
PIiOYlfiS. 
(A)  Hamlolpal  Oflcera  ta  GeaaraL 

$=>i26  (N.Y.Sup.)  In  absence  of  statute  tff 
charter  provision,  village  trustees  cannot  cre- 
ate office  of  villt^e  attorney. — Fisher  v.  City  of 
AleohanicvlUe,  157  N.  Y.  S.  518. 
<£=>I49  (N.Y.Sup.)  Incorporation  of  village  into 
city  works  discharge  of  wlage  officers.— Fisher 
v.  City  of  MechanicvlUe.  167  N.  Y.  S.  618. 

(B)  Haalalpal   DepavtaiaBto  and  Offleera 

Tuereot. 

€=s»l85  (N.Y.Sup.)  On  certiorari  to  review  the 
dismissal  of  a  police  officer,  evidence  ft^'Id  not 
to  Bustain  the  charge  that  the  officer  was  guilty 
of  a  conscious  false  statement  to  the  inspector 
that  there  was  a  blotter  over  the  lower  part 
of  a  page  when  he  signed  his  name  ont  of  chron- 
ological order  without  noticing  the  entries  be- 
low.—People  ex  reL  Peahody  v.  Woods,  167  N. 
Y.  8.  600. 

«=>I85(13)  (N.Y.Sup.)  Failure  of  the  police 
commissioner  of  the  city  of  New  York  to  retain 
a  probationary  police  officer,  whose  appointment 
was  regulated  by  rule  11  of  the  Bulee  and  Regu- 
lations of  the  Mnnidpal  Civil  Service  Commfs- 
Kton,  was  not  such  a  judicial  act  as  could  be  re- 
viewed by  a  writ  of  certiorari. — People  ex  rd. 
Katz  V.  Woods,  157  N.  Y.  S.  786. 

<8=»198  (N.Y.Sup.)  On  certiorari  to  review  fire 
coDunissioner's  discharge  of  lineman,  the  court 
cannot  go  outside  return,  and  uainst  its  denials 
accord  relator  status  of  dlecnaived  volunteer 


fireman.— People  ex  rel.  Lee  v.  Adamson,  167  N. 

Y.  S.  462. 

Filing  of  certificate  of  discharge  as  volunteer 
fireman  did  not  confer  statutory  privilege  of  a 
veteran  fireman,  where  he  failw  to  bring  such 
claim  to  fire  commissioner's  personal  attention 
upon  threatened  discharge. — Id. 

Where  a  lineman  in  the  fire  department,  who 
filed  a  fwrtificate  of  discharge  as  volunteer  fire- 
man, did  not  assert  his  claim  to  statutory  privi- 
lege as  such  upon  threatened  removal  by  fire 
commissioner,  such  removal  Md  not  reviewable 
by  certiorart — Id. 

(C)  Amenta  and  KmplorA** 

<S=>2I7  (N.Y.Sup.)  Plaintiff  employed  by  vil- 
lage as  attorney,  there  being  no  charter,  or 
statute  provision  creating  such  office,  or  de- 
fining duties,  or  delegating  powers,  held  not  a 
village  officer,  discharged  by  its  incorporation 
into  city.- Fisher  v.  City  of  Mechanicville,  157 
N.  Y.  S.  518. 

^217  (N.Y.Sup.)  Where  an  exempt  fireiuaa 
was  appointed  for  a  probationary  period  of 
three  months,  he  might,  under  Civil  Service 
Law,  g§  0,  21,  be  dismissed  without  charges; 
his  appointment  never  having  become  perma- 
nent;—People  ex  rel.  Zieger  v.  Whitehead,  157 
N.  Y.  S.  563. 

Where  an  employ^  Is  appointed  under  Civil 
Service  Law,  8  8i  for  a  probationary  period, 
the  appointing  officer  may  dismiss  him  before 
the  expiration  of  the  probatiooanr  period.— :Id. 

Under  Civil  Service  Law,  {  21,  an  exempt 
fireman  has  no  preference  right  to  appointment, 
as  have  Civil  War  veterans,  but  merely  to  de- 
mand chances  before  be  can  be  dismissed,  and 
to  oe  transferred  in  case  of  abolition  of  his 
position.— Id. 

4=»220  (N.Y.Sup.)  Under  a  contract  between  a 
municipal  corporation  and  a  consulting  engi- 
neer, providing  for  the  engineer's  supervision 
of  a  proposed  public  improvement  and  allow- 
ing him  a  compensation  payable  during  the 
progress  of  the  workj  he  is  not  entitled  to  de- 
mand such  compensation,  unlese  the  corporation 
proceeds  with  the  ImpxovemenL— WilUanuon  v. 
CSty  of  New  York,  157  N.  T.  S.  836. 
^=3220  (N.Y.Sup.)  City  incorporated  to  suc- 
ceed village  of  same  name  held  liable  under 
contract  of  village  with  plaintiff  as  salaried  at- 
torney of  the  village.— Fisher  y.  City  of  Sfe- 
chanicville,  157  N.  Y.  8.  618. 

TH.  0ONTRA0T8  IH  OENEBAIk 

^3230  (N.Y.)  Buffalo  terminal  station  com- 
mission, created  by  Laws  1911,  c.  842,  held  au- 
thorized to  close  and  change  the  location  of 
streets,  buy,  sell,  and  exchange  real  estate,  and 
change  the  location  of  stations  when  necessary 
to  accomplish  the  purpose  of  the  act. — McCutch- 
90U  V.  li^rminal  Station  Commission  of  City  of 
Buffalo,  111  N.  a  661,  217  N.  Y.  127. 
«=3>230  (N.Y.Sup.)  BoToagh  president's  con* 
tract  to  pay  architects  a  percentage  of  total  es- 
timated cost  of  public  building  for  completing 
detail  plans  and  for  supervision  held  invalid,  in 
absence  of  appropriation  for  the  building  which 
was  the  Babject  of  the  planfl.—Lord  v.  City  'of 
New  York,  167  N,  Y.  S.-127. 


For  oaws  in  Dec.  Dig.  «  Am.  Dig.  Key  No.  Series  ft  Indexes      same  topic  and  KSY-NUMBBR 


Digitized  by 


Google 


JCnnioipAl  Oorpovfttlcnui        167  NBW  TORE  8CPFLBHEINT 


1212 


«=a240  (N.T.Sup.)  Under  New  York  Charter.  8 
419,  ooe  bidding  to  furoisb  coal  to  numerous  cit7 
departments,  whose  bid  was  the  only  one  then 
submitted,  and  was  sutntantUilly  hieher  than 
bids  of  others  thereafter  received,  held  not  enti- 
tled to  mandamQB  to  compel  execution  of  con- 
tracts.—In  re  Farrell,  157  N.  Y.  S.  823. 

ZZ.  PUBLIC  IMPBOVEMEICTB. 

(B)  FrellmlMavy   ProceedluK*  Or<l- 
nanoe*  or  Reaolntlona. 

€=9324  (N.T.)  The  presumption  that  legislative 
action  has  been  devised  and  adopted  on  ade- 
quate information,  and  under  the  influence  of 
correct  motives,  applies  to  the  discretionary  ac- 
tion of  manicipal  bodies  and  precludes  all  col- 
lateral attack.— In  re  Ely  Ave.  in  City  of  New 
York,  111  N.  E.  266,  217  N.  X.  45. 

(O)  CoBtraete. 

<^373  (N.T.Sup.)  Under  Lien  Law,  {  IS,  an 
assignment  to  secure  advances  against  a  fund  in 
the  handa  of  the  cit;  due  to  a  contractor,  made 
after  the  filing  of  liens'  for  materials  and  labor 
furnished,  was  an  "incumbrance,"  and  hence 
was  subordinate  to  snch  liens.— Standard  Sand 
&  Gravel  Co.  t.  City  of  New  York.  157  N.  Y.  S. 
447. 

The  right  of  a  contractor  on  a  municipal  im- 
provement project  to  be  paid  for  the  work  done 
iiDiier  his  contract  is  a  property  right,  so  that 
his  assignment  of  the  money  due  or  to  become 
due'  thereunder  created  a  lien  on  the  fund,  which 
would  ripen  into  a  right  of  collection  by  the  as- 
signee only  in  case  the  assignor  failed  to  pay  the 
advances. — Id. 

^376  (X.Y.Sup.)  Under  Lien  Law,  {  21, 
gubd.  4,  touching  the  discharge  of  liens  on 
funds  in  the  comptn^er's  hands,  there  is  mere- 
ly a  rebuttable  presumption  that  money  so  de- 
posited with  the  comptroller  of  tiie  city  of  New 
York  belongs  to  the  contractor  to  whom  the 
funds  are  due.— Harrigan  r.  Prendeigast,  167 
N.  Y.  S.  1086. 

(D>  DMMvea. 

«=>404  (N.Y.)  Where  a  railroad  company  cove- 
nanted with  the  city  to  pay  any  damages  re- 
sulting from  a  change  in  the  grade  of  a  street 
OQ  the  reconstruction  ot  its  viaduct,  held,  that 
an  abatting  owner  was  entitled  to  sue  thereun- 
der.—Bigney  v.  New  York  Gent.  &  H.  B.  R. 
Co..  Ill  N:  E.  226,  217  N.  Y.  8L 

(BS)  AMeMBcntB  for  Beaefttay  aad  Ih^aalal 
Taxes. 

«9>425(2)  (N.Y.Sup.)  An  ot^ection  that  land  be- 
longing to  railroad  companies  should  not  be  as- 
sessed for  benntits  held  not  well  taken,  where  it 
appeared  that  the  land  was  used  for  a  car 
barn  and  storage  yard. — In  re  Public  Playground 
in  City  of  New  York,  157  N.  Y.  S.  991. 
4=s3430  (N.Y.)  Under  resolution  creating  assess- 
ment district  in  connection  with  widening  of 
street,  separately  owned  parcel  not  abutting  on 
street  held  not  assessable,  though  part  of  lot 
shown  on  city  assessment  map  which  did  so 
abut. — People  ei  rel.  Millbrook  Co.  v.  WlUdor£ 
111  N.  E.  467.  217  N.  Y.  00. 
€=>472  (N.Y.Sup.)  In  proceedings  to  acquire 
land  for  a  public  playground,  held,  that  an  ob- 
jection that  an  asBessment  oiE  benefits  was  un- 


juat,  because  fixed  on  the  flat  rate  instead  of  on 
the  zone  rate,  could  not  be  sustained,  where  it 
appeared  that  the  selection  of  the  fiat  rate  was 
not  arbitrary,  or  an  abuse  of  the  discretion 
rested  in  the  commissioner. — In  re  Public  Play- 
ground in  City  of  New  York,  157  N.  Y.  S.  991. 
<^497  (N.Y.Sup.)  On  motion  to  confirm  assess- 
ment for  land  for  playground,  the  court  will 
hesitate  to  set  aside  proceedings  for  the  acquiid- 
tion  of  land  for  a  public  playground,  where  it 
does  not  apear  that  the  commissioners  have  act- 
ed arbitrarily  or  unlawfully,  though  there  may 
be  some  doubt  as  to  the  benefit  to  landowners  at 
the  extreme  end  of  the  area  of  asBeaament. — ^In 
re  PubUc  Playground  in  Oity  of  New  York.  167 
N.  Y.  S.  991. 

That  the  commissioners  have  in  some  in- 
stances awarded  less  than  the  value  testified  to 
by  the  city's  expert  held  not  to  require  that 
proceedings  to  acquire  land  for  a  public  play- 
ground be  set  aside  for  Inadequacy  of  the 
awards.- Id. 

X.  POUOE  POWB&  AMD  BBOVI.A. 
TION8. 

(B)  TlolatlOBS  and  Bntoroememt  of  Rew* 
latlouB. 

«S9633  (N.Y.SupO  In  action  to  recover  penalty 
under  Tenraaent  House  Law,  1 124,  for  violation 
of  section  120,  requiring  tenement  alterations  to 
accord  with  approved  plans,  evidence  that  the 
plans  were  filed  with  board,  but  without  evi- 
dence of  approval  thereof,  or  issue  of  permit, 
or  that  the  alterations  were  made  thereafter, 
held  insufficient  to  support  judgment  tor  pen- 
alty.— Tenement  House  Department  of  City  oE 
New  York  v.  Whitelaw,  157  N.  Y.  S.  277. 
•&=>640  (N.Y.6en.Sess.)  In  a  prosecutiini  for 
violating  an  ordinance  of  the  city  of  New  York, 
declaring  that  no  vehicle  shall  be  allowed  to  re- 
main upon  any  street  so  as  to  willfully  ob- 
struct traffic,  evidence  held  to  warrant  a  con- 
viction.—People  V.  ZecoUa,  157  N.  Y.  S.  373. 

ZI.  USE  Aim  BEOITLATIOir  OF  PUB- 
UC FI.AOES,  PBOPEBTT. 
AMD  WORKS. 
(A)  Street*  and  Other  Pabllo  War*. 

€=3657  (N.Y.)  The  Legislature  acting  directly 
or  through  a  commission  may  close  a  street  as 
against  public  easements  and  divert  travel  else- 
wnere.— McCutcheon  v.  Terminal  Station  Com- 
mission  of  City  of  Buffalo,  111  N.  E.  661,  217 
N.  Y.  127. 

Act  of  Buffalo  terminal  station  commission, 
created  by  Laws  1911,  c.  842,  in  adopting  plans 
for  terminals  for  railroad  companies  calling  for 
closing  of  a  street,  held  not  to  show  fraud,  cor- 
ruption, or  bad  faith.— Id. 

®:=>662  (N.Y.)  A  contract  between  Buffalo  ter- 
minal station  commiseion,  created  by  Laws  1911, 
c.  842,  and  railroad  companies,  held  not  beyond 
the  authority  of  the  commisaion  as  depriving  the 
city  of  Buffalo  of  water  front  on  Buffalo  river.— 
McCutcheon  v.  Terminal  Station  Commission  of 
City  of  Buffalo.  Ill  N.  B.  661.  217  N.  Y.  127. 
«s»680, 681  (N.Y.)  That  a  contract  between 
Buffalo  terminal  station  commission,  created  by 
Laws  1911,  c.  842,  and  railroad  companies  to 
effectuate  plans  for  a  temdnal  station,  did  not 
provide  for  oompenaation  by  the  companies  t» 
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the  city,  tor  tbe  fee  of  tlie  dty,  Md  not  to  in- 
validate the  contract— McCutcheon  t.  Terminal 
Station  Commiasion  of  City  of  Buffalo,  111  N. 
E.  661.  217  N.  X.  127. 

A  contract  between  Buffalo  terminal  station 
commission,  created  by  Laws  1911,  c.  842,  and 
railroad  companies,  to  effectuate  plans  for  ter- 
minal facilities,  providing  for  tbe  conveyance 
by  the  city  of  canal  property,  held  within  the 
authority  of  tbe  commission. — Id. 

A  contract  between  Buffalo  terminal  station 
commission,  created  by  I^ws  1911,  c.  842,  and 
railroad  companies  providing  for  exchange  of 
lands  and  reloeati<Hi  and  leadJnatment  of  the 
fticilities  for  fire  protection,  held  witbin  power 
of  commission.— Id. 

A  contract  between  Buffalo  terminal  station 
comtnisraon,  created  by  Laws  1911,  c.  812,  and 
railroad  companies,  held  to  refer  only  to  termi- 
nation of  public  easements  in  streets  to  be  clos- 
ed.—Id. 

«=»705(6)  (N.Y.Sup.)  Where  defendant's  motor 
truck  was  8topp«d  In  front  of  plaintiffs  prem- 
ises, and  the  dnver,  while  his  h^pa  was  mak- 
ing a  delivery,  went  to  the  rear  of  the  car, 
defendant  was  not  liable  for  injuries  caused  by 
the  starting  of  the  truck  by  the  willful  wrong  of 
boys.— Frashella  v.  Taylor,  157  N.  Y.  S.  881. 
«S=9706(7)  (N.T.Sup.)  Where  plaintiff,  run  over 
by  a  horse  and  wagon  while  crossing  a  street, 
testified  tiiat  he  looked  before  crossing,  while 
the  physical  surroundings  made  it  incredible 
that  he  did  so  without  seeing  the  horse,  a  de- 
murrer to  the  evidence  should  have  been  grant- 
ed.—Warshawsky  T.  Bolteransky.  167  N.  Y.  S. 
1056. 

«=»706(7)  (N.Y.Sup.)  Whether  one  struck  by 
an  auto,  moving  rapidly  without  warning,  on 
tbe  wrong  side  of  the  street,  when  passing  im- 
mediately in  the  rear  of  the  standing  street  car 
from  which  he  had  alighted,  was  n^ligent  in 
not  looking,  held  a  question  for  the  jury.— Hall 
V.  Dilworth,  157  N.T.  S,  1091. 

(C)  Fobllo   BalldlMKS,   Parks,   and  Other 
Public  Places  and  Property. 

«=»7I9<4)  (N.Y.Sup.)  Plaintiff  companies,  hold- 
ing license  from  board  of  docks  for  certain  use 
of  a  marginal  street,  could  not  be  compelled  to 
secure  further  license  from  the  city,  since  under 
Laws  1887,  c.  697  as  amended  by  Laws  1888,  c. 
272,  and  Laws  1889,  c.  257,  and  Laws  1897,  c 
378,  fls  amended  by  Laws  1901,  c.  466  (section 
819  of  the  Greater  New  York  Charter),  tbe  board 
of  docks  bad  exclusive  control  of  tlie  street. — In- 
terboroueh  Rapid  Transit  Co.  t.  City  of  New 
York,  107  N.  Y.  S.  768. 

Xn.  TORTS. 

(O  Defceta  or  Obatmotlons  in  9t«««4s 
and  Other  Fnbllo  Ways. 

«=»8I2  (N.Y.)  Under  Laws  1886.  c.  572,  8  1, 
providing  for  filing  notice  of  an  action  for  dam- 
ages against  a  citv  of  over  50,000  population, 
notice  that  an  accident  happened  at  a  "hole  in 
the  pavement  on  the  public  highway  at  about 
Washington  street,  near  Vestry  street,"  was  in- 
sufiicient;  "near"  meaning  "not  distimt  from." 


and  being  wholly  rdativeL  and  looatiiif  noOiiiff 

with  precision.--<7aBey  v.  City  of  New  Xork,  111 
N.  E.  764,  217  N.  Y.  192. 

That  the  plaintiffs  notice  under  Laws  1886, 
c  672,  S  If  though  deficient^  enabled  the  city  to 
find  the  qpot  where  the  accident  happened,  does 
not  cure  tbe  defect,  as  the  city  is  entitled  to 
know,  not  only  where  the  accident  in  fact  hsp- 
pened,  but  where  the  person  claims  tliat  it  baj>- 
pened.— Id. 

«=»8I6  (N.Y.)  Under  Greater  New  York  Char- 
ter, I  ^1,  proTidtog  for  a  demand  npon  the  city 
comptroller  for  adjustment  of  claims  before 
commencing  an  action  for  injuries,  an  allegation 
in  the  complaint  that  80  days  had  elapsed,  but 
the  claim  had  not  been  adjusted  or  paid,  was 
not  a  sufficient  allegation  that  the  comptroller 
had  neglected  or  refused  to  make  an  adjustment. 
-Casey  t.  City  of  New  York,  lU  N.  B.  764,  217 
N.  Y.  192. 

«=»82l  (N.Y.)  In  an  actlMi  for  damages  for  per- 
atmai  injuries  from  a  defect  in  a  sidewalk,  where 
there  was  conflicting  evidence  as  to  negligence 
of  the  defendant  a  question  of  fact  was  pre- 
sented, and  the  dismissal  (ME  the  ctHnplaint  was 
error.— CoaeTT.  City  of  New  York,  Ul  N.  B. 
217Xt. 


764, 


192. 


(B)  CoKdltlOB  or  Vse  of  Pvbllo  Bmlldlmss 
and  Other  Property. 

<ff=>857  (N.Y.Sup.)  In  action  for  injury  from 
iron  plate  falling  from  bridge  and  striking  plain- 
tiff in  a  public  market  under  the  bridge,  held, 
that  it  was  defendant's  duty  to  rebut  the  pre- 
sumption of  negligence. — ^Fisher  v.  City  of  New 
York,  157  N.  Y.  S.  287. 

In  an  action  for  Injury  from  an  iron  plate 
falllDg  from  a  bridge,  defendant  city's  evidence 
held  msufficient  to  r^ut  a  presumption  of  neg- 
ligence from  the  happening  of  the  accident — Id. 

Zm.  nSCAZ.  HAMAQEaiENT,  FUB- 
UO  DEBT.  SEOVBITIBS,  AKD 
TAXATIOH. 

(A)  Power  to  laevr  ladahteduae  mmA  Bx> 
peadltweei 

^=>860  (N.Y.)  Tlie  city  of  Buffalo  may  contrib- 
ute towards  expenses  incorred  in  relocating 
streets  and  constructing  street  crossings  neces- 
sary under  a  i^an  to  eliminate  grade  crossings 
and  increase  terminal  facilities  contenr^ted  by 
Laws  1911,  c.  842.— McCutcheon  v.  Terminal 
Station  Commission  of  City  <tf  Buffalo,  111  N. 
E.  661,  217  N.  Y.  127. 

A  contract  between  Buffalo  terminal  station 
commission,  created  by  Laws  1911,  c.  842,  and 
railroad  companies,  stipulating  for  contribution 
by  the  dty  for  expense  incurred  in  carrying 
out  plans  contemplated  by  the  act,  held  not  in- 
valid.—Id. 

<S=>864  (N.Y.OcCt.)  Under  Niagara  Falls  City 
Cbarter.  fl  180,  181,  and  sectlous  691,  697,  698, 
601,  602. 60S,  606  and  806,.  added  by  Laws  1908, 
c.  145,  hold,  that  limitations  of  section  181 
were  not  applicable  to  the  board  of  water  com- 
missioners with  respect  to  tiie  letting  of  con- 
tra cts.— Western  New  York  Water  Ca  lAOgh- 
lin,  157  N.  T.  S.  257. 
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(B)  Rlvhts  Md  RemediM  of  Taxpayera. 

^9992  (N.Y.)  At  common  law  a  taxpayer  as 
such  baa  no  right  of  action  against  a  public  of- 
ficer to  restrain  or  prevent  tbe  waste  of  public 
funds  or  Injury  to  public  property,  or  to  restrain 
a  threatened  illegal  omcial  act. — ^Altacbul 
Ludwig,  111  N.  E.  216,  216  N.  Y.  459. 
€=>993  (N.Y.)  Under  General  Municipal  Law, 
i  51,  taxpayer  held  entitled  to  maintain  action 
to  enjoin  superintendent  of  buildings  from  ap- 
proving plans  and  issaing  permit  for  alteration 
of  tbeater  In  riolatiou  ca  the  provisions  of  the 
Building  Code,  on  the  ground  that  its  erection 
could  be  restrained  as  a  public  nuisance  and 
that  the  permit  was  an  illegal  official  act.— Alt- 
schul  V.  Ludwig,  111  N.  E.  216.  216  N.  Y.  459. 

<S==>993  (N.Y.)  Taxpayer's  action  under  Gen- 
eral Municipal  Law,  {  51,  to  com[>el  building 
inspector  to  prevent  erection  of  illegal  sky  aipi 
will  not  lie.— Southern  Leasing  Go.  T.  X^dwig, 
111  N.  E.  470,  217  N.  Y.  100. 

Purpose  of  General  Municipal  Law,  I  61,  la 
to  give  taxpayer  remedy  where  none  was  previ- 
ously available,  and  not  to  fdve  courts  of  equity 
coextensive  jurisdiction  with  law  courts  to  sn- 
pervise  and  correct  conduct  of  public  officers 
by  mandatory  injunction  in  cases  where  cor- 
rectible  by  mandamus. — Id. 
«8=»996  (N.Y.C3o.Ot.)  Code  Civ.  Proc.  |  1026. 
and  General  Municipal  Law,  jl  61,  giving  a  tax- 
payer an  action  to  enjoin  waste  of  public  funds, 
etc.,  held  limited  to  cases  where  naud  or  cor- 
rupt or  illegal  acts  are  shown,  and  not  intended 
to  empower  the  courts  to  review  discretionary 
acts  of  public  boards  or  officials. — Western  New 
York  Water  Co.  v.  Langhlin,  157  N.  Y.  S.  257. 

Under  Niagara  Falls  City  Charter,  and  section 
602  thereof,  added  hj  Lavs  1906,  c.  145,  held, 
that  common  council  s  transfer  of  money  raised 
by  general  taxation  to  the  water  fund,  in  the 
absence  of  statute  prescribing  the  method  of 
bookke«iing,  was  not  the  subject  of  judicial  re- 
view.—Id. 

^=»fOOO  (N.T.)  In  a  taxpayer's  action  to  re- 
strain execution  of  contract  between  Buffalo 
terminal  station  commission,  created  by  Laws 
1911,  c.  842,  and  railroad  companies,  tlie  court 
can  only  determine  whether  the  commission  act- 
ed within  Btatutory  authority  and  in  good  faith. 
— McCutcheon  v.  Terminal  Station  (jommission 
of  aty  of  Buffalo,  lU  N.  E.  661,  217  N.  Y. 
127. 

xrw.  ci.Aim  AOAnfST  oobpobap. 
Tioir. 

®=;3rOI2  (N.Y.)  Under  Greater  New  York  Char- 
ter, S  261,  providing  that  claims  shall  be  pre- 
acnted  to  the  comptroller  for  adjustment,  and 
section  149,  as  amended  by  Laws  1910,  c.  .'345, 
providing  that  the  comptroller  may  examine  any 
pprson  prt'scntiiig  a  claim  under  oath,  where  the 
plaintiEE  was  notified  to  appear,  but  secured  re- 
peated adjournments  beyond  the  commencement 
of  the  action  because  of  physical  inability,  the 
comptroller's  failure  to  pay  was  not  a  neglect  or 
refusal.— Casey  v.  City  of  New  York,  lU  N.  E. 
764,  217  N.  Y.  192. 

MUNICIPAL  COURTS. 

See  Courts,  «s>18S-19(K 


MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  «=>719,  724. 

MUTUALITY. 

See  Bflformatiw  of  Instrumoita,  «s»lft. 

NAMES. 

«=»I4  (N.Y.Sur.)  A  presumpti<m  of  identity 
arises  from  the  similarity  of  names. — In  re 
Martin's  EsUte,  157  N.  T.  S.  474 

NATIONAL  BANKS. 

See  Banks  and  Banking,  «=»281. 

NAVIGABLE  WATERS. 

See  Gtnak;   Nuisance,  ^saifL;   Waters  and 
Water  Conrsea ;  Wharves. 

I.  RIGHTS  OF  FUBUO. 

«=»!  O^.Y.Sup.)  Where  a  river  has  been  de- 
clared a  navigable  stream,  the  fact  that  naviga- 
tion considerably  diminishes  does  not  deprive  it 
of  the  character  of  a  navigable  stream.— Powell 
V.  City  of  Rochester.  157  N.  T.  8.  100. 
«=92  (N.Y.Sup.)  Where,  by  the  treaty  of  ces- 
sion of  1786  with  Maseachusetts,  tbe  slate  of 
New  York  reserved  sovercigntv  over  Genesee 
river,  though  admitting  the  title  of  Massachu- 
setts to  the  bed,  held,  that  New  York  had  the 
right  to  control  the  river  and  declare  it  a  public 
highway.— Powell  v.  City  of  Rochester,  157  N. 
Y.  S.  109. 

®=33  (N.Y.Sup.)  As  the  Genesee  river  bad  been 
previously  declared  navigable  and  was  navigable. 
Laws  1907,  c  755,  U  HI.  256,  258,  authorising 
the  city  of  Rochester  to  remove  obstruction, 
which  caused  overflows,  and  to  deepen  the  cban- 
nel,  is  valid.— Powell  t.  City  of  Bochestu,  157 
N.  Y.  S.  100. 

<g=»7  (N.Y.Sup.)  Independently  of  statate,  a 
city  may,  under  its  police  power,  deepen  the 
channel  of  a  navigable  stream  within  its  limits, 
and  remove  obstructions  which,  in  high  water, 
cause  overflows.- Powell  t.  City  of  Rochester, 
157  N.  Y.  S.  109. 

^=»25  (N.Y.Sup.)  Where  a  stream  has  been  de- 
clared navigable  by  statute,  held,  that  rii»ariaa 
proprietor,  though  owning  to  the  thread,  cannot 
place  obstructions  therein  which  cause  overflows 
and  injuries  to  tbe  city  and  adjoining  owners. — 
Powell  V.  City  of  Rochester,  157  N.  Y.  S.  109. 

Where  a  city  owned  land  abutting  on  a 
stream,  which  it  held  under  the  implied  restric- 
tion that  tbe  flow  of  the  stream  should  not  be 
retarded,  its  conveyance  of  such  land,  though 
carrying  title  to  the  center,  will  not  entitle  the 
grantee  to  place  obstructions  in  the  stream 
causing  an  overflow. — Id. 

II.  LANDS  UNDER  WATER. 

€^37  (N.Y.)  The  sovereign  power  may  convey 
the  title  to  the  bed  of  a  navigable  stream  and 
such  a  conveyance  by  the  English  sovereign  be- 
fore the  separation  of  the  colonies  will  be  still 
recognized.— Williams  v.  City  of  Utica,  HI  N. 
E.  *»,  217  N.  Y.  162. 

That  a  patent  Including  in  its  description  the 
bed  <tf  a  stream  was  issued  pursuant  to  a  peti- 
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tion  showlnff  ftoqnliUIoii  of  rfghtB  to  land  <ni  both 
sides  of  the  stream  did  not  limit  tbe  operation 
of  the  patent  as  to  the  bed  of  the  stream.— Id. 

A  patent  describing  land  as  lying  on  both 
sides  of  a  river,  but  afterwards  giving  definite 
boundarr  lines  and  stating  the  area  sufiSdent 
to  include  the  bed  of  tbe  river,  carried  title  to 
the  bed  of  the  Btream  subject  to  public  rt^ts 
and  nseg.— Id. 

m   RIPARIAN  AMD  LXTTOBAli 
RIGHTS. 

<S=>44  (N.T.Sap.)  Where  land  conveyed  by  the 
acre  was  bounded  by  an  object  on  the  WMt 
bank  of  a  river,  which  was  made  the  east  boand- 
ary  of  the  land,  a  snbseouent  change  in  the  river 
bank  did  not  entitle  the  grantee  to  anv  land 
which  might  be  added,  for  the  original  faAttk 
marked  the  boundary  of  the  grant— Powell  T, 
City  of  Bochester,  157  N.  Y.  S.  106. 

NEGILIGENCE. 

See  OsnierL  ^103-lOS,  132.  lSS-158,  807- 
31fi ;  Death ;  Hii^ways ;  Innkeepers ;  Land- 
lord and  Tenant.  «=>162-168;  Master  and 
Servant,  ^^110-303*4;  Munaipui  Corpora- 
tions, «=>705,  708,  812-857 ;  Notaries ;  Prin- 
cipal and  Agent,  ^VSO;  Railroads,,,^ 
431;  R^wmatlon  of  Instruments,  ^sa25. 

m.  OONTRIBITTOBT  NE6I.IOEN0E. 
(A)  Peraona  Injured  In  General. 

<S=>67  (N.Y.Sup.)  Where  plaintifE  knew  that 
no  door  to  an  elevator  well  was  operating  au- 
tomatically, and  he  had  not  closed  the  door 
after  leaving  tbe  elevator  a  moment  before  the 
accident,  the  door  into  the  well  being  open  was 
not  implied  invitation  to  enter  the  elevator, 
excusing  him  fr<Hn  using  care  to  ascertain 
whether  elevator  was  there^Machiea  v.  Hay- 
den,  157  N.  Y.  S.  2S3. 

(D)  Comparative  Nesll««uoe. 

<S=>IOI  (N.Y.Snp.)  A  verdict  for  $12,000  dam- 
ages under  federal  Employers'  Liability  Act  for 
the  death  of  a  switchman,  who  was  n^^Ugent, 
held  not  so  excessive  as  to  be  set  aside. — Rup- 
pell  V.  New  York  Gent  B.  Co..  157  N.  Y.  S. 
1095. 

XV.  AOTXOmL 
(C)  Trial,  JnAvment,  aiiA  Bevlaw. 

«=3l36  (N.T.Sup.)  Where  the  facts  are  undis- 
puted, the  question  of  proximate  cause  of  an  ac- 
cident is  for  the  court— Bestivo  v.  Conklin,  167 
N.  Y.  S.  827. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEGROES. 

See  GItU  Bights,  «ssl4. 

NEWSPAPERS. 

^=»l(l)  (N.Y.Sup.)  Designation  of  official  news- 
paper and  agreement  of  publisher  to  make  pub- 
Ucationa  at  fees  prescribed  by  common  council 


constituted  contract  wMd  was  broken  <ai  dlih 
continnaace  <rf  paper  titter  destruction  of  plant 
by  fire,— Fulton  County  Pub.  Co.  v.  Common 
Council  of  City  ot  Johnstown,  157  N.  Y.  S. 

1058. 

Where  dty  charter  made  no  provision  for  se- 
lecting official  newspaper  In  place  of  one  dis- 
continued, the  common  council  alone  could 
make  the  selection  nnder  its  genial  powers. 
—Id. 

«S9|(3}  (N.Y.Sup.)  Common  countdl,  selecting 
official  newspaper,  by  virtue  of  council's  gen- 
eral powers,  to  take  place  of  one  whose  publi- 
cation was  discontinued,  must  follow  charter 
requirements  as  to  poiiucal  party  represented 
by  paper,  if  posdble.— Fnlton  County  Tub.  Co. 
T.  Common  Council  of  dtr  of  Johnstown,  157 
N.  Y.  S.  1068. 

In  determining  the  eligibility  of  a  weekly 
newspaper  as  official,  held,  that  neither  Johns- 
town City  Charter,  ||  74,  104,  183,  nor  any 
other  section,  require  dally  publication  of  no- 
tices.—Id. 

That  owner  of  only  paper  eligible  to  be  dee- 
ignated  official  newspaper  has  broken  former 
contract  does  not  affect  right  to  designation,  In 
absence  of  showing  of  damages  from  breach,  or 
that  he  cannot  pay  if  there  were  damages.— Id. 

«s»l(4)  (N.Y.Sup.)  Prayer  that  council  be  re- 
quired to  make  publications  in  relator's  news- 
paper, and  for  such  other  and  further  relief 
as  may  be  just  and  proper,  authorizes  rescis- 
sion of  improper  designation  of  official  news- 
paper and  molding  of  relief  according  to  rights 
of  parties. — Fulton  Count?  Pub.  Co.  v.  Com- 
mon Council  of  Ctt7  of  Johnstown,  157  N.  Y. 
S.  1058. 

«=>l(6)  (N.Y.SupO  Where  designaUoc  of  of- 
ficial newspaper  for  one  year  was  duly  made, 
it  could  not  be  revoked.— Fnlton  County  Pub. 
Co.  V.  Common  Council  of  Ci^  of  Johnstown, 
157  N.  Y.  S.  1058. 

^=9?  (N.Y.)  The  general  manager  of  an  unin- 
corporated news  association  held  not  the  princi- 
pal in  the  business,  and  not  liable  for  libelous 
articles  published  and  commimicated  by  a  re- 
porter employed  by  the  association, — Wahlheim- 
er  V.  Hardenber^  Ul  N.  £.  828,  217  N.  Y. 
264. 

Mere  difficulty  in  identifying  members  of  an 
unincorporated  association  is  insufficient  to  war^ 
rant  charging  the  general  manager  of  the  as- 
sociation, who  was  not  a  member,  with  liability 
for  libel  by  a  publication  by  another  employ^. 
— Id. 

Although  a  newspaper  cannot  as  such  be  a 
member  of  an  association,  its  name  may  be 
emplt^ed  for  convenience  as  a  symbol  for  the 
owner.— Id. 

Beporters  employed  by  an  araociation  of  news- 
papers for  the  purpose  of  gathering  news  held 
not  engaged  in  the  business  of  the  association, 
but  were  mere  employter-Id. 

NEW  TRIAL 

See  Appeal,  «s=>1177 ;  Criminal  Law,  «s» 
906,  950;  Death,  <e=>106;  Libel  and  Slander, 
«=>126;  Wills,  «=>387. 
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n.  o&oim>fl. 

(A)  Bvrors         Irrevnl*rltiea  la  Genemlt 

«=>21  (N.Y.Sup.)  Defendants  are  entitled  to  a 
new  trial,  where  tbe  court  refused  to  allow  their 
regular  couiuel  to  conclude  a  trial  begun  b7 
temporarT  couiwd.— Bardar  t.  Pemxzo,  167 
N.  f  .  S.  886. 

(D)  DlB«wtllfle»tion  mr  HIseoiiAvet  of  o* 
Affeetlav  Jarr* 

®=»42  (N.T.Sap.)  Where  a  Juror  admitted  he 
had  been  a  client  of  the  attorney  of  one  of 
the  parties,  and  it  was  not  shown  that  he  con- 
cealed the  recentness  of  the  transaction,  a  ver- 
dict will  not  be  set  aside  on  the  ground  the 
juror  concealed  his  true  relations  with  such 
attorney.— Stone  v.  O'Ndl,  157  N.  T.  S.  192. 
^=>42(2)  (N.y.Sup.)  A  verdict  in  a  negligence 
case  held  properly  set  aside  on  account  of  the 
false  material  answer  of  a  juror  In  his  examina- 
tion that  he  was  not  prejudiced  against  neg- 
ligent cases,  by  reason  oi  which  he  was  per- 
mitted to  sit  on  the  jury.— Slater  v.  United 
Traction  Co.,  157  N.  Y.  S.  909. 
^956  (N.X.Sup.)  A  verdict  wUl  not  be  dis- 
turbed, where  no  injustice  resulted,  because  of 
the  participation  of  a  juror  who  might  have 
been  peremptorily  challenged  or  was  eubject  to 
objection.— Stone  t.  O'NeD,  167  N.  Y.  S,  192. 

(P)  Verdlet  o«  Fladlan  Ooatrair 
or  ■▼ideaee. 

®=»77  (N.Y.Sup.)  Verdict  in  an  action  for  the 
conversion  of  fixtures,  founded  upon  a  roi&under- 
standing  of  the  actual  issues  and  upon  a  pal- 
pable Diistiike,  held  ground  for  new  trial- Mey- 
er T.  Galiasd,  167  K  Y.  S.  62. 

ni.  PBOOEEPIWOB  TO  PBOOUBS 
NEW  TRIAL.. 

<S=»I43(2)  (N.Y.Sup.)  The  lule  that  a  juror 
cannot  by  bis  statements  vitiate  his  verdict  does 
not  apply,  where  he  made  a  false  material  an- 
swer in  an  examination  and  thereby  was  al- 
lowed to  sit  on  the  jury. — Slater  v.  United 
Traction  Co.,  157  N.  Y.  S.  909. 
^=3 1 56  (N.Y.Sup.)  The  motion  for  new  trial  on 
tiie  minutes,  haviug  been  entertained  by  the 
court,  with  stay  till  determination,  is  still 
pending,  to  be  heard  elsewhere,  where  pending 
decision  the  trial  judge  becomes  incompetent  to 
hear  it.— O'Connor  v.  Uealy,  157  N.  Y.  S.  919. 

NOMINAL  DAMAGES. 

See  Damages,  4a»12. 

NONSUIT. 

See  Dismissal  and  Nonsuit. 

NOTARIES. 

See  Literary  Prop^ty,  ^»5. 

«=»I0  (N.Y.Sup.)  Person  present  when  J.  exe- 
cuted and  acknowledged  bill  of  sale  in  M.'b  name 
held  to  have  no  cause  of  action  against  the 
notary  public;  his  loss  having  been  caused  by 
his  own  negligence.— Itbodes  v.  Frana,  167  N. 
Y.  S.  132. 


NOTES. 

See  BUla  and  Notes. 

NOTICE. 

See  Adoption;  Appeal,  &=>1203;  Bills  and 
Notes,  «»337-~343:  Executors  and  Adminis- 
trators, <^337  ;  Highways  ;  Us  Pendens ; 
Municipal  Corporations,  9=3812;  Newspa- 
pers ;  Process,  <®=>86 ;  vendor  and  Parchaser, 
«S3229.  231. 

NUISANCE. 

XX.  PUBUO  NUISAHOBi. 

(A)  Hatara  of  lajarry  aad  UabUitr  Tbeva- 

wov, 

4=>6I  (N.Y.Sup.)  A  building  or  obstruction 
within  the  channel  of  a  river,  wtiich,  in  times 
of  high  water,  causes  it  to  overflow  and  inun- 
date surrounding  property,  Is  a  nuisance,  both 
as  to  the  city  and  the  persons  injured. — Powell 
v.  City  of  Rochester,  157  N.  Y.  S.  109. 
€=»65  (N.Y.)  A  theater  building,  in  violation 
of  the  provisions  of  the  Building  Code,  designed 
to  secure  the  safety  of  the  public  aud  protection 
against  fire,  is  a  "public  nuisance."— Altschul  t. 
Ludwig,  111  N.  B.  216,  216  N.  Y.  459. 

(O)  Abatement  aad  Injnaetloa. 

<@=380  (N.Y.)  Equity  will  enjoin  threatened 
public  nuisance  which  is  real  and  imminent 
menace  to  public  welfare.— Southern  Leasing 
Co.  r.  Lndwfg,  111  N.  E.  470,  217  N.  Y.  100. 
«=»82  (N.Y.)  "Where  a  public  nuisance  exists, 
the  Attorney  General  or  the  public  authorities 
Diay  institute  suit  for  its  abatement. — Altschul 
V.  todwig.  Ill  N.  E.  216,  216  N.  Y.  459. 

Where  acts  constituting  a  public  nuisance  ara 
threatened,  the  Attorney  General  or  the  public 
authorities  may  restrain  them  by  injunction. 

OBJECTIONS. 

See  AppeaL  «S9l92-216,  1078;  Parties, 
70,  79 ;  Pleading,  «»4b8,  411 ;  Trial,  «es31. 

OBLIGATION  OF  CONTRACTS. 

See  Constitutional  Law,  ^^166. 

OBSTRUCTIONS. 

See  Navigable  Waters,  «s>25. 

OFFENSIVE  LANGUAGE. 

See  Disorderly  Conduct,  ^s=>l* 

OFFICERS. 

See  Corporations,  «s>300-320.  407-432 ;  Es* 
toppel,  ®=>62  ;  Intoxicating  Liguors,  ^=>61 ; 
Justices  of  the  Peace;  Mandamus,  C=»74- 
87;  Municipal  Corporations,  <8=>126-198, 
230,6^;  Notaries;  BheriOs  and  OonsUbles; 
Venae,  4s»ll. 

OPINION  EVIDENCE. 

See  Bridoice,  «=3471-62& 
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OPTIONS. 

See  Landlord  and  Tenant,  «=986,  93. 

ORDERS. 

SeeDlBcoTer]r>4s»58kfa;  Execution,  «s»878. 

ORDINANCES. 

See  Bvidrace,  ^382 ;  Municipal  Corporations, 
^105-111,  638-040. 

PARENT  AND  CHILD. 

See  Adoption ;  Bastards :  Ekecutors  and  Ad- 
mittiatraton,  ^:»206 ;  Habeaa  GoTpai,  ^»99, 
117;  Infanta;  Kidnapping,  ^3. 

n?.T.anp.}  Under  Domestic  iRelationa 
Law,  IS  81,  70,  a  mother  is  entitled  to  custody 
and  management  of  child  to  the  same  extent  aa 
father,  in  absence  of  adjudication.— People  t. 
Workman,  167  N.  X.  S.  594. 
«B>3a)  (N.Y.atyCtJUb.)  The  parenta  of  a 
minor  are  primarily  liable  for  the  aerricee  of  a 
physician  and  the  hospital  fees  in  the  neces- 
sary treatment  of  the  minor. — Homeopathic 
Hosjiital  of  Albany  t.  Chalmers,  157  N.  Y.  S- 

«=95(2)  j^.X^up.)  Under  Domestic  Belations 
I'HW,  f  72,  title  to  wagea  earned  by  minor  nnder 
contract  of  service,  in  absence  of  notice  by  par- 
ent, vests  as  between  employer  and  the  minor 
in  the  minor,  and  payment  to  him  was  binding 
against  his  father.— Langer  t.  Kaufman,  157 
N.  X.  S.  825. 

(N.X.Sup.)  On  pleadings  and  evidence  in 
an  infant's  action-  for  $30  for  wages  between 
certain  dates,  plaintiff  held  at  leaat  entitled  tn 
judgment  for  $15.^,  the  amount  claimed  less 
a  conntNClaim  of  814.07.— langer  t.  Kaufman, 
157  N.  T.  S.  825. 

PAROL  EVIDENCE. 

See  IMdence,  ^=»40^50. 

PARTIES. 

See  Courts,  «=»189. 

For  parties  (m  appeal  and  review  ot  rulings, 

aa  to  partiea,  see  Appeal. 
VcHT  parties  to  particular  proceedings  or  In- 

stroments,  see  the  various  8pe<^fic  topics. 

(B)  Joinder. 

«=935  (N.X.Sup.)  Where  the  consent  of  one  of 
the  owners  of  a  mortgage  cannot  be  obtained  to 
foreclose,  he  may  be  made  defendant;  the  com- 

K'  tint  itatlnf  the  reason  therefor.— Dahl  t. 
renberg,  167  N.  X.  8.  14. 

nx,  iTEW  PABTnea  and  ohahoe  or 

^=953  (N.X.Sup.)  If  other  beneficiaries  were 
necessary  parties  to  action  to  enforce  trust, 
held,  that  they  might  be  brought  in  or  the  court 
mifAt  decline  to  proceed.— Larom  t.  Fabre,  157 
N.^.  S.  1068. 


org,  oBwmowl, 
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^»76  (N.X.Sup.)  lAdk  of  capacity  to  sue  must 
be  raised  by  demurrer,  where  appearing  on  face 
of  complaint,  and  otiierwiae  by  defense  by  way 
of  answer,  or  objection  will  be  TOlTed.-^Boffee 
T.  Oottsolidated  T^egraph  &  Electrical  Subway 
Co.,  157  N.  X.  S.  818. 

^=>95  (N.X.Sup.)  Defect  in  making  president 
and  treaaurelr  of  unincorporated  association 

rrtiea  defendant,  contrary  to  Code  Civ.  Proc. 
1919,  in  action  for  assault  by  members  of 
the  association,  might  be  cured  by  ameudmeat, 
on  leave  obtained  at  Special  Term.— Maxorajtis 
V.  Maknawyce.  167  N.  X.  S.  151. 

PARTITION. 

n.  A0TIOX8  TOB  PABTITIOH. 
(A)  Rlvht  of  AotiOB  «mft  Defenses. 

«=>I7  (N.Y.Sup.)  Though  defendant  asserted 
he  held  title  bs  trustee,  a  determination  by  the 
jury  that  plaintiffs  were  entitled  to  part  of  the 
land,  the  trust  appearing  passive,  entitles  them 
to  jiidnnent  of  partition  under  Code  Civ.  Proc. 
{  1543.— Allen  t.  Litchard,  157  N.  X.  S.  19. 

(B)  Proeeedinvs  and  R«llef. 

^»63  p^.X.Sup.)  In  an  action  by  remainder- 
men, after  the  deatli  of  tile  life  tenant  to  par- 
tition farm  in  possesion  of  a  tenant,  e^dence 
held  not  to  establish  tenant's  claim  that  the 
term  had  been  adopted  by  the  plaintiff  and  the 
other  remaindermen.— Keabitt  v.  Thompson, 
167  N.  X.  S.  166. 

PARTNERSHIP. 

See  Associations ;   Corporations,  ®3»668 ;  Ea- 
topp^  «=»87  ;  Joint  Adventures. 

I.  THE  BELATIOH. 

(A)  Crentlon  and  Requisites. 

(N.X.Sup.)  Contract  whereby  plaintiff 
was  to  open  and  manage  department  In  defend- 
ant's store  and  receive  a  share  of  the  net  profits, 
etc.,  held  to  be  a  joint  Toiture  or  partnership.. 
— StoUer  t.  Franken,  167  N.  X.  S. 

m.  MimTAI.  BIGHTS,  DUTIES,  AITD 
LIABIUTIES  OF  PABTNEBS. 

(A)  Firm  Propertr  and  Bnslnes*. 

®=»79  (N.X.Snp.)  Partners,  who  knew  that 
another  partner  had  opened  a  special  account 
with  a  bank  to  pay  the  salaries  of  firm  em< 
ploy4s,  and  who  acquiesced  in  its  sole  control  by 
auch  partner  without  objection,  ratified  the  pay- 
ment of  salaries  through  It,  so  that  they  were 
properly  chargeable  on  a  firm  accounting  with 
the  amounts  chedced  out  to  pay  employ^a.— 
Smith  V.  Jamison,  157  N.  X.  S.  o07. 

(B)  Indlvldnal  Trnnsnotlona. 

^=>95  (N.X.Sup.)  Agreement  whereby  continu- 
ing partners  agreed  to  nay  retiring  partner  a 
specified  amount  annually,  which  should  be  a 
first  cha^e  and  lien  upon  the  budness,  to 
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give  Mm  no  liea  which  eoold  be  foreclosed.— 
Ldv  v.  Swartwout,  157  N.  X.  S.  1067. 

rV.  BIGHTS  AND  XIABrLITIES  AS  TO 

THIRD  PERSONS. 
(A)  Representation   ot  Firm  by  Partner. 

«=>I4I  (N.Y.Sup.)  A  partner,  purchatdng  goods 
for  a  business  not  connected  with  the  firm,  AeM 
not  to  l^d  his  copartner. — Gimbel  Hiob^  New 
York,  T.  Martinson.  157  N.  Y.  S.  458. 
^143  (N.Y.Sup.)  Payment  of  a  personal  debt 
of  one  partner  cannot  be  set  off  against  a  debt 
due  to  the  partnership. — Feldman-Swarris  Co. 
V.  Orefice,  157  N.  X.  S.  371. 
«=3|61  (N.Y.Sup.)  A  partner,  purchaaii^  goods 
for  a  business  not  connected  with  the  firm. 
individuaUf  liable.— Gimbel  Bros.,  New  York, 
V.  Martinson,  157  N.  Y.  S.  458. 

(D)  Actions  br  or  Asalnst  Flraia  ov  Vmrt- 
ners. 

€=>2I7  (N.Y.Bnp.)  The   presnmption    that  a 

note  signed  by  a  partner  in  the  firm  name  was 
made  in  the  partnership  business  may  be  re- 
butted by  showing  that  the  partnership  was  not 
such  as  called  for  borrowing  money,  or  that  to 
the  knowledge  of  the  lender  it  was  borrowed  for 
other  than  its  purpose.— Williams  v.  Wupper- 
mauD,  157  N.  Y.  S.  645. 

V.  BSTIBEMEKT  AND  ADMISSION 
OF  PARTNERS. 

^=9236  (N.Y.Sup.)  In  an  action  for  breach  of 
agreement  in  dissolution  ot  a  partnership,  evi- 
dence Acid  sufficient  to  show  that  a  contract 
giving  three  employes  an  interest  in  the  profits 
of  a  branch  of  the  business  was  a  firm  contract, 
and  not  the  personal  contract  of  a  partner.— 
Smith  T.  Jamison,  157  N.  Y.  S.  507; 

A  dissolution  agreement  between  partners, 
touching  the  distribution  of  outside  properties 
and  securities,  and  adopting  a  mode  to  deter- 
mine the  net  value  of  firm  assets  and  the  value 
of  intangibles,  appreciated  valuea,  and  the  last 
six  months'  business,  held  not  to  relieve  a  re- 
tiring partner  from  his  proportionate  accounta- 
bility to  the  continuing  partners  for  the  inter- 
'est  of  branch  house  employes  in  firm  profits. 
—Id. 

Where  the  agreement  dissolving  a  partnership 
did  not  fix  a  retiring  partner's  interest  in  the 
business  with  reference  to  the  figures  on  the 
bot^B,  for  the  ascertainment  of  which  it  pro- 
vided, if  they  were  inaccurate,  the  omission  to 
charge  such  retiring  partner  with  his  share  of 
a  firm  liability  did  not  relieve  him  from  ac- 
countability therefor  to  the  continuing  part- 
ners.— Id. 

VIL  PIB80I.TTTION,  BETTiaBIEWT. 

AND  AOcomiTnro. 

(O  Dlstrlbntlon  and  Settlememt  Between 
Partners  and  Their  RepresentatlTes. 

^299  (N.Y.Sup.)  Where  continuing  partners 
agreed  to  pay  retiring  partner  |5,000  a  year,  or 
such  less  amount  as  might  be  earned  as  profits, 
retiring  partner's  assignee  held  not  entitl^  to 
maintain  equitable  action  for  accountioxt — Low 
V.  Swartwout,  167  N.  Y.  S.  1067. 


(D)  Actions  for  DIssolatlon  and  AeeoBnt- 

^313  (N.T.Sap.)  An  ac^n  by  plalntifl  to 

ascertain  the  net  profits  of  a  partnership,  out 
of  which  he  was  entitled  to  share,  would  be  an 
action  in  equity  for  an  accounting. — Stoller  v. 
Ij-ranken,  167  N.  Y.  S.  333. 

PART  PERFORMANCE. 

See  Spedflc  Performance,  «=s>41. 

PASSENGERS. 

See  C5arriers,  «=s307-815. 

PAWNBROKERS. 

<&s>5  (N.Y.Sup.)  Under  Factors'  Act  (PerBoMl 
Property  Law)  J  43,  a  pawnbroker,  with  whom 
an  agent,  intrusted  with  jewels  by  their  owner 
under  an  authority  to  sell  to  particular  buyers, 
pledged  them,  the  pawnbroker  having  no  actual 
or  constructive  notice  of  the  owner's  title,  was 
entitled  to  protection  against  the  owner  to  the 
extent  of  his  lien  for  his  loan.— Thompam  t. 
Goldstone,  157  N.  Y.  S.  621. 
€=»9  (N.Y.Sup.)  In  an  action  by  the  owner  of 
jewels  against  a  pawnbrc^er,  mth  whom  they 
were  pledged  by  the  owner's  agent,  intrusted 
with  possession  under  authority  to  sell  to  par- 
ticular buyers,  instruction  held  Improper,  as 
depriving  the  pawnbroker  of  the  protection  of 
Factors'  Act  (Personal  Property  Law)  |  43, 
toucliing  the  right  of  a  third  person  to  rely 
upon  the  authority  of  one  intrusted  with  the 
possessim  of  merchandise.— Thompson  T.  Gold- 
stone,  167  N.  Y.  8.  621. 

PAYMENT. 

See  Banks  and  Banking,  «=>147-149,  301 ; 
Bills  and  Notes,  «s»4^-429;  GcNmpromise 
and  Settlement;  Oontracts,  4e=»214;  Corpo- 
rations, <^sf411;  Costa,  ^277;  Executors 
and  Administrators,  9=^271 ;  Garnishment, 
«s>237;  Insurance,  «»230;  Money  Paid; 
Partnershin,  «=>148  ;  Sales,  «=>891 ;  Taxa- 
tion, «=39(H ;  Vendor  and  Purchaser.  «=3334. 

I.  REQUISITSS  AND  SXTFFIOIENCT. 

^^=921  (N.T.Sup.)  A  dieck,  except  under  ex- 
treme circumstances,  wilt  not  be  regarded  as 
payment  until  it  is  actually  paid.— Slegel  v. 
EovlBBky,  157  N.  T.  S.  340. 

m.  OPERATION  AND  EFFECT. 

«S95I  (N.Y.Sup.)  Where  a  debt  is  joint  and 
several,  although  one  debtor  may  be  released  and 
the  otiier  held,  if  the  debt  is  satisfied  by  ^ther. 
It  is  dischatsed.— National  Surety  Oo.  T.  Seaich, 
157  N.  Y.  S.  422. 

nr.  FIXADING,  EVIPENOE,  TBIAIi, 
AND  BE  VIEW. 

^=>74  (N.Y.Sup.)  The  mere  receipting  of  the 
maker's  bill  as  paid  upon  the  maker's  delivei? 
of  a  check  to  the  payee's  agent  was  not  suffi- 
cient evidence  that  the  check  was  received  in 
paymenL—Slegel  v.  Eovinsky,  157  N.  Y.  S.  340. 
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PENALTIES. 

Se«  CWl  Rights,  «=3l4 ;  Statutes,  <t=»241. 

PENDENCY  OF  ACTION. 

See  AbatemeDt  and  BeriTal,  <S=»4|  18;  A> 
tion,  4=>ti9;  Ids  Pendeoi. 

PERPETUITIES. 

^=>e  (N.Y.Sup.)  Where  a  declaration  of  trust 
authorized  the  trustee  to  bold  possession  ot  the 
proper^  fiw  an  indeterminate  period,  which 
might  fast  Ua  the  vhole  of  his  life,  held,  that 
the  provision  was  bad  as  a  perpetuity,  as  it 
might  suspend  a]ienati(»i  longer  than  two  lives. 
—Allen  T.  litcbard,  157  N.  Y.  S.  18. 
^=»7  (N.X.Snp^)  Trusts  created  by  will  of 
donee  of  powers  of  appointment  hM  not  to  un- 
lawfully suspend  atwolute  ownenhip,  in  riola- 
tion  of  Personal  Property  Law,  |  U.— Oheever 
V.  CheeTer,  167  N.  Y.  S.  428. 

Will  of  donee  of  power  of  appointment,  creat- 
ing trusts  and  giving  beneficiary  power  to  ap- 
pomt  to  further  uses,  held  not  to  onlawfaUy 
suspend  absolute  ownexslilp.— Id. 

PERSONAL  INJURIES. 

See  Carriers,  «=»307-315 :  Death ;  Evidence, 
4s>528;  Innkeepers;  InBurance,  ^»436; 
Landlord  and  Tenant,  •8=9162. 164, 169;  Mas- 
ter and  Servant.  «=9ll6-^}6:  Mnnidpal 
Corporations,  4s9812-621;  Negligence. 

PERSONAL  PROPERTY. 

See  Adverse  Possession,  4=>6. 

PHOTOGRAPHS. 

See  Bridence,  «=>S80. 

PHYSICIANS  AND  SURGEONS. 

See  Master  and  Servant,  4e»393^  ;  Poisons, 
9»4. 

®==>5(1)  (N.Y.Sup.)  A  physIciaD  commissioned 
as  nrat  lieutenant  under  Act  Cong.  April  23. 
1908,  {  7,  but  not  called  to  active  dnty,  is  not 
excepted  from  requiremmt  of  Public  Hralth 
Law,  fg  161,  17S,  as  to  license  and  registration. 
— Haberlin  v.  Englehardt,  157  N.  Y.  8.  889. 
<&=9l8  (N.Y.Sup.)  In  an  action  against  a  phy- 
sician for  malpractice,  verdict  for  plaintiff  Md 
against  the  weight  of  the  evidence.— Bogers  v. 
Voorhees,  1B7  K  Y.  S.  330. 
^22  (N.Y.Mun.Ct)  Under  PubUc  Health 
Law,  {  202,  dentist  is  liable  for  return  of  fee 
collected  for  preparing  a  bridge  by  unlicensed 
assistant  left  In  office  for  three  months  altoie. — 
Yankowiti  v.  Arkin,  157  N.  Y.  S.  99& 

PICTURES. 

See  Bridenee.  ^sSSO. 


.See  Wharves. 


PIERS. 


PIOUS  U$E8. 

See  Wins,  «=»1S,  IS. 

PLACE. 

See  Indictment  and  Information, 

PLEADING. 

See  Courts,  ^99,  189 ;  Indictment  and  Infor- 
mation ;  Parties,  <t=»76. 

For  pleadings  in  particular  actions  or  proceed- 
insn,  see  luso  the  varions  specific  topics. 

For  review  of  ruUngs  rdating  to  pleadings,  see 
Appeal. 

I.  FORI!  AXD  AX.IXOATIOK8  UX 
GENERAL. 

4=^8  (N.Y.Sup.)  In  an  action  for  false  Impris- 
onment, the  plaintiff  should  allege  facts  from 
which  it  will  appear  that  bis  arrest  was  illegal, 
and  an  averment  merely  that  iiis  arrest  was 
illegal  is  an  averment  of  a  concludon  of  law, 
and  insufficient— Steele  v.  Banchfuss,  157  N. 
Y.  S.  103. 

4=^11  (N.Y.Sup.)  Complaint  in  action  against 
corporation  for  slander  held  not  Insufficient  as 
the  ultimate  facts  are  to  be  pleaded,  and  not  the 
evidence  which  would  tend  to  substantiate  those 
facts.— Kharas  v.  Barron  C.  Collier,  Inc.,  157 
N.  Y.  S.  410. 

Complaint  in  action  for  slander  held  to  prop- 
erly allege  that  words  were  spoken  by  defend- 
ant corporation,  as  the  legal  Inference  would 
be  that  some  employ^  spoke  for  it,  and  it  would 
be  a  matter  of  proof  to  show  that  he  was  acting 
within  scope  of  his  employment,  or  that  his  ac- 
tion was  ratified  by  corporation.- Id. 

II.  DECLARATION,  COMPLAINT,  PE- 
TITION, OR  STATEBCENT. 

«s=»52(2)  (N.Y.Sup.)  Where  a  railroad  com- 
pany, which  carried  cars  for  defendants,  sued 
to  recover  donurrage  charges  due  on  numerous 
cars,  the  charges  may  constitute  only  one  cause 
of  action,  being  so  treated  by  the  company  and 
included  In  a  running  account— E^e  R,  Co.  v. 
Hilton,  157  N.  Y.  S.  733. 

m.  P£EA  OR  ANSW^,  OROSS-OOlU 
PLAINT,  ANSAFFrDAVTT 
OF  DEFENSE. 
(A)  Defensea  in  Geueral. 

€=»94  (N.Y.SupO  In  an  action  for  breach  of 
contract,  when  defendant  set  up  plaintiff's 
breaches  of  prior  contracts,  without  specifying 
bow  they  arose,  or  that  such  contracts  were  the 
same  as  the  one  in  suit,  Jield  that  under  Code 
Civ.  Proc.  S  507,  plaintiff  was  entitled  to  a  sep- 
arate statement  of  the  counterclaims  and  de- 
fenses alleged. — William  J.  Dixon  &  Co.  t. 
Bronston  Bros.  &  Co.,  157  N.  Y.  S.  385. 

(C)  TrnTeneB  or  Denlnia  and  AamlsalOM. 

0=al2l  (N.Y.Sup.)  Denial  that  the  defendant 
had  any  "information"  sufficient  to  form  a  be- 
lief was  not  a  sufficient  denial  of  the  allegations 
of  the  complaint.— A.  D.  Knenper  Speeialtj  Co. 
V.  Kneuper.  157  N.  Y.  S.  396. 
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®=»I27  (N.Y.Sup.)  Denials  of  any  knowledge  or 
information  sufficient  to  form  a  belief,  or  nega- 
tives pregnaot,  being  mere  denials  of  the  facts 
as  alleged,  were  not  positiTe  or  snffident  de- 
nials, and  the  statements  in  the  complaint 
vfaicfa  they  purported  to  deny  stood  admitted.— 
A.  D.  Kneuper  Spedalty  Go.  t.  Kneaper,  1ST 
N.  Y.  S.  39S. 

«s>l29(21  <N.Y:Snp.}  In  an  Infant's  aedon  to 
recover  for  wageiL  an  answer,  failiog  to  Aenj 
an  allegation  of  the  complaint  aa  to  plaintifFa 
rendition  of  services  and  defoidant's  claim  to 

Say  therefor,  admitted  it— langer  t.  Kaufman. 
57  N.  Y.  ^  82S. 

(R)  Bet-OfT,  Oounterclalm,  mud  Crosa-Vom- 
plalnt. 

9s»l42  (N.Y.8ttp.)  In  acUoo  on  note  by  trans- 
feree after  maturi^,  answer  of  defendant  malc- 
er,  aetting  ap  a  note  made  by  plaintiff's  aa- 

Bignor  to  defendant's  order,  if  established,  con- 
stituted a  good  counterclaim,  though  designat- 
ed a  set-off.— Luiman  t.  Cores-Martinea  Co.,  157 
N.  Y.  S.  647. 

IV.  BEFUCATIOir  OR  REPLY  AHD 
BUBSEQUElfT  VXEABZWCW. 

$»I65  (N.Y.Snp.)  In  an  action  by  a  general 
assignee  of  persons  against  whom  petition  in 
bankruptcy  was  hied  in  less  than  a  month 
thereafter,  question  whether  araignee  had  right 
to  collect  a  ciaim  due  his  assignors,  who  were 
adjudicated  bankrupts,  held  so  doubtful  that  a 
reply  to  an  answer  setting  up  such  defense 
should  be  required,  so  that  the  question  may  be 
presented  by  demurrer.— GillMrt  v.  Mechanics  & 
Metals  Nat  Bank  of  City  of  New  York,  157  N. 
Y.  S.  958. 

«=s>t66  (N.Y.Sup.)  Discretion,  under  Code  Civ. 
Proc.  S  616.  to  require  reply,  held  freely  exer- 
cised when  new  matter,  if  true,  may  arwd  aur- 

Srise,  or  prevent  or  shorten  the  trial — Ditten- 
iss  V.  Horsley,  157  N.  T.  S.  632. 
Granting  or  denial  of  motion  requiring  reply 
to  new  matter  by  way  of  avoidance  held  not  to 
indicate  opinion  aa  to  sufBciency  of  defense, 
though,  if  it  is  insufficient  upon  inspection,  a 
reply  will  not  be  ordered.— Id. 

In  suit  for  specific  performance  of  contract 
for  sale  of  corporate  stock,  defendants  held  enti- 
tled to  liava  plaintiff  reply  to  defenses  tiiat  stock 
transfer  tax  had  new  baen  paid  or  canceled. 
—Id. 

V.  DEBfURRER  OR  EXCEPTION. 

1 93  (N.Y.)  In  considering  whether  inconalst' 
ent  causes  of  action  have  been  joined  in  the  com- 
plaint, It  need  not  appear  tbat  such  causes  of 
action  have  been  completely  or  perfectly  alleged. 
—Brock  V.  Poor,  111  N.  E.  229,  216  N.  Y.  387. 

^»193  (N.Y.Stip.)  If  the  facts  alleged  in  a 
complaint  seeking  equitable  relief  by  injunction 
state  a  cause  of  action  at  law,  the  complaint  is 
good  against  demurrer. — Jesse  L.  Laaky  Feature 
Play  Co.  V.  Fox,  157  N.  Y.  S.  106. 
«s»l94(l)  (N.Y.Sup.)  Demurrers  to  separate 
defenses  containing  deniola  of  material  allega- 
tions of  complaint  are  properly  overruled. — Bich- 
ards  V.  London  &  LancasMre  Guarantee  & 
Accident  Co.  of  Canada,  157  N.  Y.  S.  030. 


«=3>t96  (N.Y.Sup.)  Where  a  paragraph  of  the 
reply,  following  denials,  showed  that  it  was 
directed  to  the  counterclaim  and  was  insuffictent 
in  law,  being  Inctnaistent  with  the  complaint, 
defendant  may,  under  Code  CIt.  Proe.  H  493, 
514,  demur  Qiereto,  notwithstanding  plaintiff 
had  not  in  so  many  words  alleged  that  such  new 
matter  waa  in  avoidance  of  the  counterclaim. — 
Streeter  v.  Cloud,  157  N.  Y.  S.  688. 

"8=204  (N.Y.Sup.)  A  demurrer  to  a  separate 
defense  does  not  lie,  where  there  is  included  in 
the  defense  a  denial  of  a  material  allegation  of 
the  complaint,  though  the  otlier  matters  pleaded 
do  not  constitute  a  defense.— Xmax  r.  Both- 
BChild,  157  N.  Y.  S.  634. 

«s»2l4  (N.Y.Sup.)  In  an  action  hw  atockhold- 
era  <«  a  national  bank  against  curectora  for 
waste,  demurrer  to  an  affirmative  defense  that 
the  shareholders  appointed  a  committee  to  liq- 
uidate the  bank  held  to  admit  only  the  fact  of 
the  aharelioiders'  resolution,  and  not  tiie  results 
alleged  to  have  flowed  from  the  action. — 
Planteu  v.  National  Nassau  Bank  of  New  York. 
157  N.  Y,  S.  31. 

<@=32(4  (N.Y.Sup.)  The  allegation  of  a  com- 
plaint, in  an  action  for  false  imprisonmenL 
that  the  illegality  complained  of  consisted  of 
the  imposition  of  imprisonment  on  a  void  war- 
rant issued  on  insufncient  evidence,  waa  an  al- 
legation of  fact,  admitted  by  demurrer,  and  not 
a  conclusion  of  law.— Steele  t.  Ranch  fuss,  167 
N.  Y.  S.  103. 

<3=»2I8  (N.Y.Sup.)  Where  an  order  allowed  de- 
fendants to  answer  without  granting  leave  to 
withdraw  the  demurrer,  it  should  provide  for 
final  judgment  on  defendants*  defaulL— Taiahoff 
V.  Bltena.  157  N.  Y.  S.  98. 

The  practice  of  diapoeing  of  demurrers  un- 
der Code  Civ.  Proc  If  547.  963,  966,  969,  976^ 
1010,  1021,  with  the  proper  imposition  of  costs, 
stated.— Id. 

^^222  (N.Y.Sup.)  Where  demurrer  of  defend- 
ant to  the  answer  <tf  his  codefendant  waa  over- 
ruled, it  was  not  necessai?  for  the  defendant  to 
plead  over  to  the  answer  of  the  codefendant, 
but  any  claims  or  counterclaims  against  him 
might  be  asserted  in  the  answer  to  the  com- 
plaint—Albright T.  Trinity  Presbyterian  Chfarch 
of  Rochester,  1S7  N.  Y.  B.  79. 

VZ.  AMENDED  AND  ■UPPLEJIENTA& 
PI.EADIN08  AND  REPI.EADER. 

«=3237  (N.Y.Sup.)  Where  the  pleadings  set 
forth  a  contract  of  guaranty  signed  by  the  de- 
fendant alone,  but  when  offered  in  evidrace  the 
original  was  signed  by  the  defendant  and  fiv« 
others,  it  was  error  not  to  allow  the  defendant, 
at  the  close  of  plaintiff's  case,  to  amend  his  an- 
swer and  set  up  payment  by  one  of  the  signers. 
—National  Bmrety  Ga  v.  ^eaHi.  167  nTy.  S. 
422. 

<&=3249  (N.Y.Sup.)  In  an  action  by  a  former 
biinkriipt,  that  its  bankruptcy  had  appeared 
on  the  pages  of  the  defendant  newspaper  does 
not  show  the  company  guilty  of  laches  in  fail- 
ing in  the  first  instance  to  aver  that  the  cause 
of  action  had  passed  to  the  trustee,  so  aa  to  pre* 
elude  an  amendment  to  answer  setting  up  such 
fact— Neviss  T.  Brooklyn  Citizen.  167  K.  X.  S. 
155.  -™. 


Digitized  by 


1221 


INDBX-DIOBBT 


PlftdCM 


OOFT  or  AOOOimT. 

«=s>3l6  (N.Y.Sup.)  A  motion  for  a  UU  of  par- 
ticulars la  addressed  to  the  aonnd  discretloD  of 

the  court,  wliich  shonld  be  exercised  with  due 
regard  to  the  circumstances  of  the  particular 
case.— De  Cordova  v.  Sanville,  157  N.  X.  S.  432. 
^=3320  (N.Y.Sup.)  Plaintiff,  suing  for  money 
loaned  b;  her  aeceased  husband  to  defeadaat, 
could  not  be  compelled  to  furniah  bill  of  particu- 
lars, the  information  in  which  she  would  have 
been  compelled  to  obtain  from  the  defendant  on 
examination.— De  Cordova  t.  SanTiUa,  157  N. 
Y,  S.  432. 

XI.  HOTIOHS. 

«=9348  (N.Y.Sup.)  While  denials  on  informa- 
tion and  belief  in  action  to  recover  for  work 
and  materials  were  insufficient,  plaintifiF  could 
not  have  judgment  on  the  pleadings  because  of 
that,  bat  the  snfficiency  of  the  denials  should 
have  been  tested  in  advance  of  trial  by  motion. 
— J.  J.  Little  &  iTes  GO.  t.  Leconver  Pxem  Ca, 
167  N.  Y.  S.  800. 

«=>349  (N.Y.Sup.)  Where  the  pleadings  upon 
which  judgment  was  demanded  on  four  causes 
of  action,  with  the  exception  of  one  which  stood 
admitted,  were  in  a  confuted  state,  judgment 
on  the  one  admitted  would  be  proper,  if  the  oth- 
ers bare  been  withdrawn  or  waived.— A.  U. 
Kneuper  Specialty  Co.  t.  Knenper,  107  N.  Y.  S. 
395. 

«=>350  (N.Y.Sup.)  A  short  form  order  sustain- 
ing a  motion  for  judgment  on  the  pleadings 
properly  made  no  provision  for  antrr  of  an  in- 
terlocatory  judgmentr— Taishoff  v.  Elkena,  167 
N.  Y.  S.  98. 

$=^350  (N.Y.Sup.)  Proper  practice  requires  a 
defendant  who  nas  demurred,  where  plaintiff 
moves  for  judgment  on  the  pleadings,  to  serve 
a  counter  notice,  returnable  at  the  same  time, 
that  the  issue  of  law  on  demurrer  wIU  be 
hrought  on  for  trial  as  a  contested  motion, 
whereupon  the  complaint,  if  insufficient,  may 
be  dismissed,  with  leave  to  amend.— Lobsitz  v. 
E.  Lissberger  Co.,  157  N.  Y.  S.  117. 

Where  defendant  demurs  to  the  complaint, 
and  plaintiff  moves  for  judgment  on  the  plead- 
ings, defendant's  failure  to  serve  a  counter  no- 
tice that  the  issue  of  law  raised  by  his  de- 
murrer will  be  brought  on  as  a  contested  mo- 
tlon  does  not  necessarily  preclude  the  court 
from  dismissing  the  complaint,  if  insufficient, 
in  view  of  the  amendments  of  1911  to  Code  Civ. 
Proc.  S  768.— Id. 

®=>350  (N.Y.Sup.)  Where  plaintiff  moved  for 
judgment  on  the  pleadings,  under  Code  Civ. 
Froc.  ft  547,  but  the  court  sustained  defendant's 
demurrer  to  the  complaint, '  defendant  having 
served  no  cross-notice  of  motion  for  judgment, 
the  court  could  not  award  judgment  for  defend- 
ant—Rieser  V.  L.  Prager,  Inc.,  157  N.  Y.  S. 
118. 

^=3356  (N.Y.Sup.)  An  amended  answer,  rais- 
ing new  issues  In  bar  of  the  claim  and  based 
on  information  received  on  the  day  of  its  filing, 
cannot  be  said  to  have  been  filed  for  delay,  so 
as  to  Justify  its  striking,  under  Code  Civ.  Proc. 
§  542,  providing  that  amended  pleadings  may  be 


stricken,  tf  made  tor  dday^Ballheimer  v.  Unit- 
ed States  Fidelity  St  Gaaranty  Co.,  157  N.  Y. 
S.  303. 

«=»362  (N.Y.Sup.)  If  plaintiff  is  aggrieved  by 
deniala  in  a  daf^nsa,  they  may  be  stricken  out 
on  motion.— Truax  r.  Bothachild,  167  N.  Y.  8. 

634. 

^s>367  (N.Y.Sup.)  Where  a  complaint  merely 
alleged  the  legal  conclusion  of  various  agree- 
ments without  setting  them  forth,  a  motion  to 
make  more  definite  and  certain  must  be  granted, 
notwithstanding  the  ajnreements  were  set  out  in 
a  bill  of  particalarB.--United  States  Printing  & 
Lithograph  Co.  v.  Powers,  167  N.  Y.  S.  440. 

«=>368  (N.Y.Sup.)  In  a  suit  to  recover  de- 
murrage charges  due  on.  several  fright  cars, 
which  were  included  in  a  running  account,  Aela 
that,  it  not  appearing  that  more  than  cme  cause 
of  action  was  intended  to  be  stated,  a  motion 
to  compel  separate  atat^ent  of  the  causes  of 
action  should  be  denied. — Brie  B.  Co.  v.  HUtfin, 
157  N.  Y.  S.  733. 

XII.  IBSinBS.  FBOOr.  AMD  TARIAHOE. 

«=»370  (N.Y.Sup.)  The  issue  presented  by  com- 
plaint is  raised  by  the  deniala  of  the  answer, 
not  by  the  affirmative  matter. — Ra;lna  Ca  v. 
(lately  Furniture  Oo.,  107  N.  Y.  8.  746. 

Xm.  DEFECTS  AND  OBJECTIONS. 
WAIVER.  AND  AIDER  BT  VER- 
DICT OR  JXTDOMENT. 

«»408  (N.Y.)  Under  Code  Civ.  Proc  S  499,  the 
complaint  having  failed  to  state  facts  sufficient 
to  constitute  a  cause  of  action,  the  defendant 
was  not  required  to  raise  the  point  by  demnr- 
rer.— Casey  v.  City  of  New  York,  111  N.  B.  764, 
217  N.  Y.  192. 


1 1  (N.Y.Sup.)  Under  Code  Civ.  Proc.  § 
507,  requiring  that  the  particular  issue  or  ac- 
tion to  which  a  counterclaim  is  pleaded  be 
epeciSed,  where  plaintiff  did  not  complain,  and 
included  four  causes  of  action  In  one  count,  one 
of  which  defendants  admitted,  the  counterclaim 
will  be  ascribed  to  the  other  causes,  seeking  re- 
covery of  a  money  judgment  from  defendants.— 
A.  D.  Kneuper  Specialty  Ca  v.  Kneuper,  167 
N.  Y.  S.  395. 

^=>4ii  (N.Y.Sup.)  Where  answer  of  defendant 
maker  in  transferee's  action  on  note  was  treated 
as  counterclaim  by  plaintiff,  who  replied  there- 
to, but  set  up  no  affirmative  defense,  plaintiff 
could  not  contest  the  counterclaim  by  showing 
that  the  note  set  up  as  such  was  made  for  de- 
fendant's accommodation. — Lehman  v.  Gores- 
Martinez  Co.,  157  N.  Y.  S.  647. 

PLEDGES. 

See  Pavnbroken. 

^=322  (N.Y.Sup.)  Assignment  of  a  chattel  mort- 
gage as  collateral  security  amounts  to  a  pledge, 
and  entitles  the  pledgee  to  retain  of  the  chattel 
only  enough  to  cover  the  sum  for  which  the 
morteage  waa  originally  givm.— Nattonal  Nas- 
sau Bank  of  NewYork  v.  Oleary.  167  N.  Y.  S. 
696. 
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POISONS. 

«=s»4  (N.T.Sap.)  Under  sections  246  and  243  of 
the  Public  Health  Law,  concerning  the  sale  of 
dangerous  drugs,  a  physidan  who  wrote  pre- 
scriptions tor  the  use  of  dangerous  drugs  did  not 
"dispense"  such  drugs. — People  r.  Cohen,  167  N. 
T.  S.  591.  »- 

POLICE. 

See  Municipal  Corporaticois,  <8=>185. 

POLICE  POWER. 

See  Municipal  GorporationB,  «s36S8-64(k 

POLITICAL  COMMITTEES. 

See  Slections,  ^=9154. 

POLITICAL  RIGHTS. 

See  mecttons. 

PORTS  OF  ENTRY- 

See  Evidence,  «=»23. 

POSSESSION. 

See  Adverae  FossessicHi;  Robbery,  ^3>24. 

POWERS. 

See  Perpetuities.  «s>7;  Taxation,  «S3878,  SSS, 
897.  904 ;  WillB,  «=>693. 

II.  OOKSTRVOnOIf  AND  EXEOUTION. 

«=»I9  (N.T.Sup.)  Powers  of  appointment  given 
life  beneficiary  of  trust  created  by  trust  deeds 
held  general  beneficial  powers,  authorizing  him 
to  dispose  of  the  property  absolutely  by  will  to 
any  person  whomsoever.— Cheever  v.  Cheever, 
157  N.  T.  S.  428. 

9=332  (N.Y.Rup.)  Donee  of  general  beneficial 
powers  of  appointment,  authorized  to  dispose  of 
property  abfiolutely  by  will  to  any  person  whom- 
soever, held  authorized  to  create  trusts  in  the 
property.—Cheever  v.  Cheever,  157  N.  Y.  S.  42& 
«=936  (X.Y.Uur.)  Any  provision  in  a  will  of 
testators  daughter  that  would  vest  lands  de- 
vised to  her  in  one  or  more  of  her  brother's  heirs 
ultimately  and  at  the  eud  of  one  life  in  addition 
to  her  own,  held  to  be  a  complete  exercise  of  a 
power  given  her  to  dispose  of  the  property  by 
wUL— In  re  McDonald.  167  N.  T.  S.  486. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  toi^n. 

PRESCRIPTION. 

See  Adverse  Possession ;  Limitation  of  Actions. 

PRESUMPTIONS. 

See  Criminal  Lav,  ^»S08;  Evidence,  «s»67, 
80. 

PRIMARY  ELECTIONS. 

See  Elections,  ^>164. 


PRINCIPAL  AND  ACCESSORY. 

See  Criminal  Law,  «s>69.  72. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Brewers;  Municipcd 
Corporations,  ^217.  220;  Witnesses,  ^=> 
188%. 

I.  THE  BEXtATZOn* 

<A)  Creation  mmA  Bxlalemee. 

«»23(1)  (N.Y.Sup.)  In  acti<Hi  for  value  of  mer- 
chandise delivo^d  to  defendant  oa  his  agreement 
to  incloBe  with  other  merchandise  to  be  shipped 
to  a  certain  conngnee,  evidence  held  not  to 
show  an  agency  for  defendant  for  the  rec^pt 
or  delivery  of  the  goods.— Weehsler  v.  Picard 
Importhic  Oo..  167  K.  T.  8.  808. 

(B)  TernJnatlon. 

<^33  (N.T.Sup.)  Under  contract  whereby 
plaiotiff  became  defendant's  sales  agent,  re- 
quired to  make  a  monthly  report  of  ^oda  held 
by  him,  held,  that  failure  to  report  with  respect 
to  foods  held  under  a  former  contract  afforded 
no  justiAcation  for  eaneding  the  latt»  contract. 
—Mann  t.  Abram  Cmc  Stove  Co.,  167  N.  T.  S. 
402. 

Under  contract  whereby  plaintiffs  became  de- 
fendant's sales  agent,  required  to  furnish  month- 
ly report  in  writing,  failure  to  furnish  such  re- 
port, when  they  had  received  only  sample  stoves 
and  there  had  been  no  sales  under  the  contract, 
held  not  ground  for  rescission.— Id. 

«=>4I  (N.Y.Sup.)  Where  the  failure  of  plain- 
tiff, a  sales  agent,  to  report  sales,  was  not 
pleaded,  it  could  not  Justify  defendant's  at- 
tempted cancellation  of  the  contract  njfoa  that 
ground.— Mann  t.  Abram  Oox  Stove  Ca,  167  N. 
Y.  B.  402. 

m.  BIOHTS  AND  LIABILITIES  AS  TO 
THIRD  FEKSONS. 
fA)  P«wevB  of  Aseat^ 

«=>I00(2)  (N.T.Sup.)  JanitreiB,  with  apparent 
authority  to  bind  landlord  in  making  leases, 
held  authorized  to  agree  vrith  tenant  as  to  the 
terms  upon  which  he  might  occupy  premises 
for  a  few  days  after  termination  of  his  month- 
ly tenancy.— Steinthal  t.  Gardnda^  157  N.  X.  S. 
1040. 

«=3lOI  (N-Y-Sup  )  Ashipper  of  goods  Is  bound 
by  the  special  contract  tendered  to  and  received 
by  her  agent— Foster  v.  Taylor,  167  N.  Y.  S. 
571. 

«=»I05  (N.Y.Sup.)  Where  plaintiff,  the  seller 
of  goods,  did  not  expressly  or  impliedly  hold  out 
his  salesman  as  suthorized  to  receive  money  on 
plaintiff's  behalf^  or  to  indorse  plaintiff's  name 
on  checks,  plaintiff  was  not  eebavfitd  from  deny- 
ing the  salesman's  authority  to  accept  payment 
by  check.— Siegel  v.  Kovlnsky,  157  iT  Y.  S. 
S40. 

^116  (N.T.Sup.)  Secret  instructions  to  an 
agent,  to  whom  possession  of  bonds  was  de- 
livered, held  not  binding  on  third  persons  with 
whom  the  agent  contracted.— Gill  v.  Janudca 
Bay  Mfg.  Co..  157  N.  Y.  S.  62. 
«=»I19(2)  (N.Y.Sup.)  In  a  suit  by  sellen  on 
the  contract,  negotiated  by  the  boyer*!  agent; 
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the  burden  Is  on  them  to  show  such  agent's 
authority,  or  that  the  buyer  held  him  out  as 
nuthorizeo.— Cohen  v.  Siegel,  Cooper  &  Co.,  157 
N.  T.  S.  1077. 

€=9l24<3)  (N.Y.Sup.)  A  large  mercantile  estab- 
lishment, by  sending  an  agent  to  Inspect  a  roan- 
nfacturer's  goods,  does  not  as  matter  of  law, 
hold  him  out  as  haTine  nnlimited  antbonty  to 
buy-— Cohm  v.  Siegd,  Cooper  &  Co^  157  N.  Y. 
S.  1077. 

«©=>  136(1)  CN.T.)  One  who  is  not,  in  fact,  a 
principal,  but  is  an  agent  or  employ^  cannot 
be  held  liable  on  theow  of  respondeat  snnerior. 
— Wahlheimer  v.  Hardenbei«h.  Ill  N.  B.  826, 
217  N.  Y.  264. 

<S»I36  (N.Y.Sup.)  That  defendant  was  a  mem- 
ber of  the  committee  of  a  political  party  which 
engaged  adTertising  does  not  show  that  defend- 
ant did  not  assume  personal  liability,  if  he  con- 
tracted in  such  form  as  to  create  such  liability. 
—IT.  E.  Lesan  Adrerdsing  Agency  t.  Perkins, 
157  N.  Y.  S.  304, 

^s>l37  (N.Y.Snp.)  Where  plalntUf,  when  she 
demanded  the  return  by  a  corporation  of  bonds 
lent  it,  did  not  set  up  her  agent's  want  of  au- 
thority, but  asserted  the  corporation's  fraud, 
held,  that  she  could  not  thereafter  rely  on  the 
necent's  lack  of  authority. — Gill  Jamaica 
.Mfg.  Co..  157  N.  T.  S.  SZ. 

(C)  llnaatliorlBed  and  WvonvtBl  Aeta. 


►  147(2)  (N.Y.Sup.)  Sellers  of  goods,  negoti- 
uting  for  sale  with  the  agent  of  the  buyer,  were 
itound  by  the  limitations  of  bia  authority,  un- 
less the  bnyer  created  a  false  impres»on  as  to 
its  extent— Cohen  t.  Siegel,  Coopn-  &  Ga,  157 
X.  Y.  S.  1077. 

«S=>I56  (N.Y.Sup.)  Whether  agent  maklns  false 
representations  inducing  sale  of  corporate  stock, 
knew  their  falsity,  /leldimmaterial,  where  prin- 
cipal, to  whom  he  fully  repeated  bis  conversa- 
tions before  consummation  of  the  sale,  knew 
that  they  were  false. — Schafuss  T.  Betts,  157  N. 
Y.  S.  608. 

•e=»l59  (N.Y.Sup.)  Where  a  janitor  was  au- 
thorized to  show  premises  which  plaintiff  was 
shortly  to  vacate,  held  that  though  he  was  di- 
rected not  to  do  BO  unless  she  gave  permission, 
defendant  owner  was  liable  for  an  assault  by  the 
janitor  on  plaintiff  to  compel  her  to  admit  pro- 
Rg«^ve  tenants.— Becker  v.  Borck,  167  N.  X.  S. 

(F)  Aetiotta. 

«=3l90(2)  (N.Y.Sup.)  In  an  action  for  breach 
of  contract  to  dehver  goods,  exclusion  of  tes- 
timony tending  to  show  plaintiffs  knowledge 
that  the  defendant  was  an  agent  was  error. — 
Kleinman  v.  Henry  Kupfer  &,  Co.,  157  N.  Y.  S. 
805. 

«=»I90(3)  (N.Y.Sup.)  In  an  action  for  breach 
of  a  contract  for  the  sale  of  goods,  documentary 
evidence,  consisting  of  the  letter  and  a  copy  of 
the  order,  in  which  the  defendant  was  described 
as  an  agent,  held  suiBcient  to  show  that  the 
plaintiff  knew,  or  should  have  known,  that  the 
defendant  was  an  agent — Kleinman  v.  Hairy 
Kupfer  &  Co..  157  N.  Y.  S.  800. 


PRINCIPAL  AND  SURETY. 

See  Bail;  Guaranty. 

n.  NATURE  AND  EXTENT  OF  UA- 
BILITT  OF  SURETY. 

^82(2)  (N.Y.)  Where  a  contractor  who  gave 
bond  for  performance  defaulted,  and  the  owner 
was  pat  to  expense  in  complctmg  the  building 
beyond  the  contract  price,  a  surety  on  the  con- 
tractor's bond  for  performanoc  is  liable— El- 
mohar  Co.  v.  People'^s  Surety  Co.  of  New  York, 
lU  N.  E.  821,  217  N.  Y.  W». 

Where  a  boildlBs  contractor  who  gave  a  bond 
for  performance  defaulted  without  ever  com- 
mencing one  house,  the  owner  in  cood  faith  pro- 
ceeding with  the  erection  of  socn  house  is  en- 
titled to  recover  the  difference  between  the  con- 
tract price  and  the  price  it  ia  compelled  to  pay. 
— Id. 

€=386  (N.Y.)  Plaintiff  contracting  for  excava- 
tion work  with  a  provision  for  liquidated  dam- 
ages,  upon  which  the  contractor  gave  a  surety 
bond  conditioned  for  tiie  faithful  performance, 
on  the  contractor's  abandonment  of  the  work 
was  under  no  duty  to  complete  it  as  a  condition 
precedent  to  his  recovery  of  damages. — Comey  v. 
United  Surety  Co..  Ill  N.  E.  ^  217  N.  Y. 
208. 

m.  mSGHARGE  OF  SURETY. 

^128(1)  (N.Y.)  Plaintiff,  entering  into  a  con- 
tract for  excavation  which  waa  abandoned  by 
entering  into  a  new  contract  for  its  completion 
assented  to  by  the  defendant  surety,  did  not 
thereby  waive  bis  right  to  damages  for  breach 
of  the  first  contract— Comey  v.  United  Surety 
Co..  Ill  "S.  E.  832,  217  N.  Y.  268. 

IV.  REMEDIES  OF  0REDITOR8. 

®=3l49  (N.Y.)  Condition  in  surety  contract 
that  action  against  surety  must  be  begun  within 
six  months  after  the  "completion"  of  the  work 
specified  in  the  contract  held  not  to  apply  to  an 
action  to  recover  damfiges  for  the  CMitractor'H 
abandonment  of  and  "refusal"  to  complete  the 
work.— Comey  v.  United  Surety  Co.,  Ill  N. 
E.  S3;;,  217  N.  Y.  268. 

Words  of  doubtful  meaning  in  the  language 
of  a  surety  bond  prescribing  a  limitation  of  ac* 
don  tbcTcon  must  he  construed  in  favor  of  the 
beneficiary.— Id. 

®s»l99  (N.T.Sup.)  To  recover  on  agreement 
that  salesman  already  in  plaintiff's  employ 
would  account  for  moneys  and  collections,  plain- 
tiff must  show  that  moneys  for  which  sales- 
man failed  to  account  were  received  after  ex- 
ecution of  agreement. — Lewis  De  Grofl  &  Son 
T.  Bagono.  157  N.  Y.  S.  1052. 

PRIORITIES.  • 

See  Attorney  and  Client  4^184 ;  Judgment 
«=»784 ;  Mechanics'  Liens,  <&=»197. 

PRIVILEGED  CaMMUNICATIONS. 

See  Witnemes,  «s»202-218. 
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PROBATE 

Se«  Wills,  «»203-482. 

PROBATION. 

See  Munidpal  Gorpontions,  «s»185,  217. 

PROCESS. 

See  Attadiment ;  Gonstltatioiial  Law,  «=>309 ; 
Corporations,  €=>668:  Execution;  Oarnish- 
mmt :  Manaamus ;  Prc^bitioii ;  Witnesses, 

n.  SEBVIOZi. 
(C)  Pnbllcmtlon  or  Otber  Xotlee. 

^86  (N.y.Hap.)  Under  Code  Civ.  Proc  H 
438,  43&,  service  of  process  by  publication  can- 
not be  had  on  a  nonresident  to  famisb  basis  for 
an  action  tor  an  accounting  under  a  royalty- 
agreement  ;  defendant  not  bdng  within  the 
court's  jurisdiction  and  none  of  bisproperty 
having  been  attached.— Westbrook  v.  Ward,  157 
N.  T.  S.  765. 

m.  DEFECTS.  OBJECTIONS,  ANI> 
AMERDMEMT. 

«=»I58  ^.Y.gup.)  Where  plaintiFs  cause  oC 
action  will  be  barred  by  limitation  it  the  serv- 
ice of  summons  upon  defendant  is  set  aside  and 
vacated  on  its  motion,  the  court  should  be  clear- 
ly satisfied  that  the  service  was  insufficient  be- 
fore BO  doing.— Wolflki  v.  Booth  &  Flinn,  157  N. 
Y.  S.  29i. 

<S=>I66  (X.Y.Sup.)  An  individual  defendant,  by 
designating  an  agent  or  attorney  to  receive 
service  of  process  for  him,  may  waive  the  bene- 
fit of  the  statutory  provisions  relating  to  serv- 
ice of  summons  upon  an  todividual,  and  provid- 
ing for  delivery  of  a  <!opy  to  the  defendant  in 
person.— Wolski  v.  Booth  &  Flinn,  167  N.  Y.  & 
284. 

PROHIBITION. 

X.  HATimB  Atm  OBOVITDS. 

^6(2)  (N.Y.Sup.)  The  superintendent  of  pub- 
lic works,  authorized  by  T^aws  1903,  c  147,  to 
award  a  contract  for  Barge  Canal  construction 
to  the  "lowest  bidder  and  upon  adequate  seen* 
rit^,"  has  a  discretion,  and  acts  in  a  quasi  ju- 
diaal  capacity  in  letting  canal  contracts,  so 
that,  if  be  proceeds  unlawfully,  a  writ  of  pro- 
hibition will  lie. — People  ex  ret  Jordan  v.  Woth- 
erspoon,  157  N.  Y.  S.  923. 

Motion  for  writ  of  prohibition  against  super- 
intendent of  public  works  to  ctHnpel  him  to  re- 
frain from  letting  contract  tor  constniction  of 
Barge  Canal  along  particular  route  would  be 
denied,  where  it  appeared  that  a  greater  injus- 
tice would  result  from  its  issuance  than  from 
its  refusal. — Id. 

n.  JURISDICTION.  PBOOEEDINOS, 
AND  BELIEF. 

«=»I6  (N.Y.Snp.)  Where  material  facts  involv- 
ed on  motion  tor  prohibition  against  award  of 
contract  for  completing  Barge  Canal  along  a 
certain  route  occurred  in  a  county  within  a 
certain  judicial  district,  n  Special  Term  within 
that  district  had  jurisdiction.— People  ex  rel. 
Jordan.  V.  Wotherspoon,  157  N.  Y.  S.  023. 


«=s>l8  (N.Y.Sup.)  Relator,  seeking  writ  of  pro- 
hibition to  prevent  superintendent  of  pnblic 
works  from  letting  contract  tor  ocmatructioii 
of  Barge  Canal  wing  roate  defined  by  I<aws 
1907,  c.  710,  amending  Laws  1803,  c.  147.  held 
guilty  of  such  inexcusable  laches  as  was  alona 
sufficient  ground  for  denying  his  motion. — Peo- 
ple ex  reL  Jordan  v.  Wotherspoon,  157  N.  Z. 
S.  923. 

PROMISSORY  NOTES. 

Seo  BlUs  and  Notes. 

PROPERTY. 

See  rixtnrea. 

PROSTITUTION. 

See  Disorderly  ^hisb;  Vogian^,  8L 

PROVINCE  OF  COURT  AND  JURY. 

See  Criminal  Law,  ^741,  742. 

PUBLICATION. 

See  Newspaper*;  Process,  ^saSS. 

PUBLIC  BUILDINGS. 

See  Gmtracts,  <t=»196. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  ^»324-497. 

PUBLIC  LANDS. 

See  OuriMs,  ^10;  Gas,  «=9l;  Bailroad% 

PUBLIC  PLACE. 

See  Disorderly  Conduct,  4=»1. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts. 

PUBLIC  SERVICE  COMMISSIONS. 

See  Carriers,  «=3lO ;  Gas,  «»1 ;  Bailroads. 

«=>6  (N.Y.Sup.)  Tbe  Public  Service  Commis- 
sion lias  such  jorisdiction  only  as  is  given  to  it 
by  statute.— People  ex  reL  Kelly  t.  Fnbllc  Serv- 
ice Commission,  1S7  N.  Y.  S.  703. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Caniera;  Street  Ballroada. 

PUBLIC  USE. 

See  Dedication ;  Eminent  Domain. 

PUNISHMENT. 

See  Attorney  and  Client,  «=»58;  Contempt, 
«=375;  Criminal  Law,  ^=»1211. 

QUASHING. 

See  Indictment  and  Information,  «=»187,  144. 


Digitized  by  Google 


1225 


IHDBX-DiaaST 


B«eovd« 


QUESTIONS  OF  LAW  AND  FACT. 

See  Crimima  Law,  «=s>74i,  742 ;  Trial,  «9l40, 
149. 

RAILROADS. 

See  Oarrien;  Comme^cc^  ^27;  Master  and 
Servant :  Maniapal  Corporation*,  *»426  ; 
Public  Service  CommlaBloni;  Statntei,  *=> 
79;  Street  Railroads. 

1.  OOHTBOL  AND  REGtn^TXOlV  IN 
GENEKAIi. 

«s»9(l)  (N.T.Sup.)  Under  Public  Service  Com-" 
misaiona  Law.  $  2,  gubd.  6.  an  elevator  betwe^ 
street  levels  is  not  a  railroad,  within  section  o, 
enumerating  services  over  which  commission  has 
jurisdiction.— People  ez  rel.  Kelly  y.  Public 
Service  Comminion.  157  N.  T.  B.  708. 

XV.  IiOOATXOH  OF  BOAD,  TEBMXm. 
AND  STATIONS. 

^»50  (N.T.)  Under  Laws  1911,  c.  842,  the 
Buffalo  terminal  station  conunission  may  con- 
tract with  railroad  companies  for  the  exchange 
of  lands  to  eliminate  grade  crossings  and  t« 

?rovide  for  terminal  fadUtiee.— McCntcheon  v. 
'erminal  Station  Commission  of  City  of  Buf- 
falo, 111  N.  B.  661.  217  N.  Y.  127.  .  , 
Laws  1911.  c  8^  creating  Buffalo  terminal 
station  commission,  keld  to  prescribe  method  of 
ascertaining  values  of  lands  when  an  exact  as- 
certainment is  essential  to  effectuate  plans  for 
terminal  facilities. — Id. 

Contract  between  Buffalo  terminal  station 
commission  and  a  railroad  company  held  to 
iibA  the  ctHnpany  to  use  its  passenger  station 
for  15  years  and  to  give  the  city  the  right  tc 
use  legal  methods  to  prevent  prior  abandon- 
ment, subject  to  statute  eatablisbing  the  public 
service  commiMion. — Id. 

VI.  OONSTBUOTION,  MAINTENANGE. 
AND  EQUIPMENT. 

9=999  (N.Y.)  Buffalo  terminal  station  commis- 
sion, created  by  Laws  1911,  c  842,  held  aa- 
thorized  to  carry  out  plans  calling  for  elimina- 
tion of  only  a  part  of  railroad  grade  crossings. 
— McCutcheon  v.  Terminal  Station  Commission 
of  City  of  Buffalo.  lU  N.  E.  661.  217  N.  Y. 
127. 

Railroad  Law,  f  21.  requires  that  consent  to 
laying  by  any  railroad  of  its  road  on  any  street 
shall  be  given  by  the  dty,  but  the  Legislature 
may  authorise  a  commission  including  city  offi- 
cials to  arrange  tor  relocation  of  tracks  to 
eliminate  grade  crossings^Id. 

VH.  SAUiS,  I^ASB^TRATFIO  OON- 
TBAC7T8.  AND  OONSOIilDATION. 

^136  (N.Y.)  Agreement  by  six  railroads  that, 
in  case  one  of  them  defaulted  in  Its  obligation 
under  a  lease,  any  other  might  take  the  equip- 
ment allotted  to  it  by  making  good  the  rent  in 
arrears,  was  not  a  guaranty  of  a  debt,  but  a 
conditional  purchase  of  SQuipmeat,  and  not  ul- 
tra vires.— venner  v.  New  York  Cent  &  H.  R. 
R.  Co.,  Ill  N.  E.  4S7. 

<e=>l42  (N.Y.)  Under  agreement  between  hold- 
ers of  bonds  issued  by  defendant  railroad  se- 


curing its  purchase  of  stock  in  another  railroad, 
held,  that  assent  of  such  bondholders  was  nec- 
essary to  a  consolidation  whereby  their  bonds 
were  exchanged  for  new  bonds  secured  by  a  con- 
solidated mortgage.— Continental  Securities  Co. 
V.  New  York  Cent.  &  H.  B,  B.  Co..  Ill  N.  B. 
484.  217  N.  Y.  119. 

where  bondholders  claimed  in  good  faith  that 
their  consent  was  necessary  to  a  consolidation 
and  an  exchange  of  bonds,  the  surrender  of  tbeir 
claim  of  right  afforded  a  valuable  considera- 
tion, even  if  their  consent  was  nnnecessary.— Id. 

Vm.  INDEBTEDNESS,  SECURITIES, 
UEMS.  AND  MOBTGAQE8. 

(A)  Natnre  and  Elztent  of  U«blllti««. 

«5»I72  (N.Y.)  Under  RaUroad  Law,  fiS  141, 
142,  held,  that  Inetease  of  the  rate  of  interest  on 
bcmds  received  by  bondholders  of  a  corporation 
on  its  consolidation  with  other  companies  was 
valid. — Continental  Securities  Co.  v.  New  York 
Cent  &  H.  R.  R.  Co..  Ill  N.  E.  484,  217  N. 
Y.  119. 

Increase  of  one-half  of  1  per  cent  interest  in 
bonds  of  railroad  company  on  its  consolidation 
with  other  companies  held  not  so  wasteful  as  to 
enable  stockholder  to  restrain  issue  of  bonds, 
where  the  additional  cost  was  more  than  saved 
by  expenie  of  operation,  etc — Id. 

X.  OPEBATIOK* 
(H)  InJnrleM  to  Animal*  on  or  N«ar  Traelia. 

€=^411  (N.Y.Sup.)  That  one  railroad  company 
had  agreed  to  maintain  the  fences  along  the 
right  of  way  of  another  railroad  company  did 
not  relieve  the  latter  from  liability  for  a  cow 
which  was  killed  on  its  tracks  by  its  car. — 
Eagelmacher  t.  Srle  B.  Co.,  167  N.  Y.  S.  433. 

RATE. 

See  Taxation,  «=s>886%. 

RATIFICATION. 

S^ Attorney  and  Client  4s9l03 ;  Infants,  «=»  ' 

REAL  ACTIONS. 

See  BJectment;  Partition. 

RECEIPTS. 

See  Payment  9=»74. 

RECEIVERS. 

See  Corporations,  ^=>569 ;  Fraudulent  CoBvey- 
anco,  «s>805;  Mortgages,  4=9468. 


See  Bail. 


RECOGNIZANCES. 
RECORDS. 


See  Appeal,  «s^J69-667;  Criminal  law.  «=3 
nil:  Judgment  «s>766;  Mechanics* 
Ijiens,  •=9197;  vendw  and  Pnrehaaer,  ^» 
231. 
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RECOUPMENT. 

See  Setoff  and  Gmmterelaini ;  Statutea, 

REFORMATION  OF  INSTRUMENTS. 

See  Cancellation  Of  Instrnments. 

Z.  BIGHT  OF  ACTION  AND  DEFENSES. 

4s»7  (N.Y.Sup.)  Where  a  woman  marrying, 
misrapresented  that  sbe  did  not  know  her  for- 
mer husband  was  living  witiitn  fire  years,  a  cir- 
cumstance inTalidating  the  marriage,  and  loan- 
ed money  to  her  husband,  who  conveyed  a  house 
and  lot  and  other  lots  to  himself  and  her,  to  se- 
cure her,  which  he  would  not  have  done,  bad  he 
not  thought  himself  married,  the  deeds  will  be 
reformed  at  the  husband's  suit  to  divest  the 
wife's  interest— Butler  v.  Butler,  167  N.  Y.  S. 
188. 

«=>I8  (N.T.Sup.)  Where  a  written  lease  did  not 
actnally  express  the  agreement  made  bv  the 
parties,  plauitiEF  need  not  prove  a  mutual  mis- 
take to  obtain  reformation ;  but  it  is  sufficient 
to  show  that  he  signed  through  mistake,  and 
that  the  lease  did  not  express  the  actual  agree* 
meut— Gilroy  v.  Strauas  Building  ft  Realty  Co., 
157  N.  T.  S.  162. 

<=»25  (N.Y.Sup.)  The  negligence  of  one  who 
signs  a  written  instrument  will  not  preclude 
reformation,  on  the  ground  that  through  mistake 
it  did  not  express  toe  intentioD  of  the  parties.— 
Gilroy  r.  Strauas  Building  &  Realty  Co..  157 
N.  Y.  8.  162. 

n.  PROOEEDINOS  AND  RELIEF. 

4=^32  (N.Y.Sup.)  Where  plaintiff  brought  an 
action  to  reform  a  lease,  on  the  ground  that  it 
did  not  express  the  agreement  of  the  parties, 
diortly  after  defendant  began  to  assert  rights 
under  the  lease  as  written,  plaintiff  was  not  guil- 
ty of  laches  barring  relief.-— Gilroy  v.  Strauss 
Building  &  Realty  Co.,  157  N.  Y.  S.  162. 
«=»33  (N.Y.Sup.)  In  a  husband's  suit  against 
his  wife  to  reform,  for  her  fraud,  deeds  exocuted 
by  a  third  person  to  the  husband  and  wife  to 
effectuate  a  conveyance  from  the  husband  alone 
back  to  them  both,  the  third  person,  who  had 
no  interest  in  the  property  and  was  not  chanced 
with  fraud,  was  not  a  necessary  party. — Butler 
V.  Butler,  1B7  N.  Y.  S.  188. 
^»45  (N.Y.Sup.)  In  a  suit  to  reform  a  written 
leaae,  on  the  ground  that  it  did  not  express  the 
intent  of  the  parties,  evidence  held  to  snow  that 
the  term  was  fixed  at  three  years,  instead  of 
one  year,  as  agreed.— Gilroy  t.  Strauss  Build- 
ing &  Bealty  Co.,  167  N.  7.  S.  162. 

REFRESHING  MEMORY. 

See  WitnflMM.  ^2S6. 

REFUNDING. 

See  Taxation,  «==>Q0^. 

REGISTRATION. 

See  PhysielaiiB  aud  Surgeons,  «=»5. 
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RELEASE. 

See  Oompromise  and  Settlemeitt;  Muter  tnl 
Serran^  «=»382;  I^uinent. 

REMAINDERS. 

See  Taxation,  «s»S8S,  887;  Wills,  «s>6M. 

«=3l3  (N.Y.Sup.)  After  the  termination  of  a 
farm  lease  by  death  of  the  lessor,  a  life  tenaut. 
the  payment  and  acceptance  of  rent,  and  the 
subsequent  acts  of  the  tenant  in  aocordaix-v 
with  the  lease,  did  not  and  could  not  effect  in 
adoption  of  the  term.— Neabitt  t.  Thompson,  157 
N.  Y.  S.  166. 

Where  a  farm  lease  was  terminated  by  the 
death  of  the  lessor,  a  life  tenant,  the  payment  to 
and  acceptance  ttx  rent  by  the  remaiDdemcn 
was  evidence  of  a  new  tenancy  from  year  to 
year.— Id. 

REMEDY  AT  UW. 

See  Equity,  <S=>46. 

REMOVAL 

See  Executors  and  AdminiatratorB,  €=»35 ;  fix- 
tures, «=»33. 

RENEWAL 

See  Landlord  and  Tenant.  ^stQ(t-90, 

RENT. 

See  Judicial  Sales,  «S9G0;  LandlcKd  ud  Tes- 
ant,  «=»187-237. 

REPAIRS. 

See  Landlord  and  Tenant,  <&=>160, 152. 

REPEAL 

See  Statutes,  «=)1^ 

REPLEVIN. 

XV,  FISADINO  AND  EVIDENCE. 

^=>70  (N.Y.Sup.)  In  replevin  by  lighterast 
company  for  canal  boat  taken  on  ezecuiioo 
against  a  transportation  company,  burden  of 
establishing  the  ownership  of  the  boat  in  plain- 
tiff, and  of  satisfyiDg  the  Jury  that  ttie  interest 
of  the  two  companies  was  not  the  same  AeU 
to  be  upon  the  irfalntiff.— Edward  G.  Unmr 
Lighterage  &  Transportation  Co.  t.  Warren,  15i 
N.  Y.  S.602. 

4o72  (N.T.Sup.)  In  an  action  to  recover  pos- 
sesion of  five  pictures,  which  were  part  of  a 
lot  of  eight  delivered  to  defendant,  testimon; 
that  tlie  eight  were  worth  $800  will  not  sup- 
port a  Judgment  4^  $500  for  the  five  not  delir- 
ercd— Ehrenreich  t.  Knudaen,  167  N.  T.  S. 


TI.  TIUAI.,  JTOOMENT,  ENTFOBC^E- 
MENT  OF  JTOGBgENT.  AND 
REVIEW. 

«=»88  (N.Y.Sup.)  On  replevin  by  m.  li«jiterase 
company  for  a  canal  boat  atiied  by  defeodut 
ahenff  on  execution  against  a  transportation 
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compaD7,  \eJdt  on  the  evidence,  that  whether  the 
lighterage  company  and  the  transportation  com- 
pany were  in  fiict  one  and  the  same  concern  waa 
a  question  for  the  jury.— Edward  G.  Murray 
Lighterage  &  Transportation  Co.  t.  Warren, 
157  N.  T.  8.  692. 

Cs»93  (N.T.Co.Ct)  In  replevin  for  goods  sold 
under  a  conditional  contract  of  sale,  where  de- 
fendant admitted  he  had  not  paid  for  the  Koods, 
verdict  held  insufficient  to  support  judgment  for 
defendant— BurdsflU  r.  Kiehl,  157  N.  Y.  S.  383. 
4=3 1 06  (N.y.Snp.)  In  an  action  for  the  re- 
covery of  personalty,  the  measure  of  damaf^es 
is  the  value  of  the  chattels  at  the  time  of  trial. 
— Ehrenreich  v.  Knudsen,  157  N.  Y.  S.  1082. 
«=»I07  (N.y.Snp.)  In  an  action  for  pomesAca 
of  chattels  delivered  to  defendant,  Jndgmeat 
should  be  either  for  recovery  of  the  property, 
or  for  its  value,  in  case  delivery  could  not  be 
had,  with  damages  for  dctentitm.— Ehrenreich  v. 
Knudaen,  167  K.  Y.  S.  1032. 

REPLY. 

See  Pleading,  ^165.  166.  198. 

REPUGNANCY. 

See  Witneases,  ^379. 

RESCISSION. 

See  Chmcellation   of   Instruments;  Corpora- 
tions, «s>117-121;   Sales,  «=»U7,  121. 

RESIDENCE. 

See  D<nnidle;  ^^aatioi, 

RES  JUDICATA. 

See  Courts.  «s>91-99;  Judgment,  «s»585-702. 

RESTAURANTS. 

See  Civil  Bights,  «b14;  Innknepera,  «s9lO. 

RETROSPECTIVE  UWS. 

See  Statutes,  «^263,  270. 

RETURN. 

See  Certiorari,  «=»56. 


See  Taxation. 


REVENUE. 
REVIEW. 


See  Appeal.  «=98e4-1099;  Oertiorari;  Orimi- 
nal  taw,  ^1023-^1186. 

REVOCATION. 

See  Broilers,  ^slO:  Executors  and  Adminis- 
trators, ®S332;  Intoxicating  liquors,  <e==> 
106,  108;  Powers,  «s»3Q;  Prindpal  and 
Agent.  «5>33;  Wills.  «»184-195. 

RIPARIAN  RIGHTS. 

See  Navigable  Waters,  «=>44. 


RISKS. 

See  Insurance.  4»426%,  486;   Master  and 
Servant,  ^204-226. 

RIVERS. 

See  Navigable  Waters,  S, 

ROADS. 

See  Highways 

ROBBERY. 

See  Criminal  Law,  «s»814,  1134,  1163. 

^1322  (N.Y.Sup.)  Where  one  accused  of  robbery 
claimed  an  alibi,  the  harden  of  proving  identifi- 
cation hy  strong  and  cogent  evidence  was  on  the 
state.— People  v.  Bertlini,  157  N.  Y.  S.  699. 
^=s24  (N.Y.Sup.)  The  mere  possession  by  the 
defendant  of  bills  of  a  ^rtain  denomination  did 
not  alone  warrant  an  inference  that  he  was 
guilty  of  having  stolen  those  bills,  which  were 
of  the  same  denomination  as  those  he  was  charg- 
ed with  having  stolen,  although  conscious,  exclu- 
sive, and  recent  possession  of  stolen  property, 
when  nnezplained,  is  conclusive.— People  t. 
Bertlini.  167  N.  Y.  S.  599. 

SAFE  PUCE  TO  WORK. 

See  Master  and  Servant,  «=:»116-129. 

SALES. 

See  Corporations,  <s»117-121;  Exdiange  of 
Property  ;  Executors  and  Administrators, 
337-364;  Food.  ^25;  Infanta.  ^67.  58; 
Judidal  Sales;  Partnership,  «=»141;  Rail- 
roads, «s>136;  Tazatkm,  «ss»734;  Vendor 
and  Pardiasar. 

X.  KBQUXSITEB  AMD  TAUDITT  OF 
OONTRACT. 

«S32  (N.Y.Sup.)  Contract  of  sale,  made  and  to 
be  performed  outside  the  state,  held  governed 
by  the  law  of  the  place  where  made,  and  not  by 
Personal  Property  I.aw,  |  126,  subd.  1,  relating 
to  buyer's  acceptance  of  delivery  in  installments. 
—Baltimore  &  O.  R.  Co.  v.  Lowenstein,  157  N. 
r.  S.  5. 

«»50  (N.Y.Sup.)  A  department  store,  whose 
agent  gave  a  large  order  to  manufacturers  with- 
out confirmation,  did  not  waive,  as  to  the  manu- 
facturers, its  rule  that  orders  given  by  its  agent 
were  subject  to  confirmation.--Cohen  v.  Slegel, 
Cooper  &  Co.,  157  N.  Y.  8.  1077. 
$=>52  (N.Y.Sup.)  In  an  action  for  the  balance 
of  account  due  for  goods  sold  and  delivered,  ev< 
idence  held  suffident  to  show  that  plaintifTs 
representations  as  to  the  goods  applied  only  to 
those  first  ordered  as  a  trial  order. — Sure  Seal 
Co.  V.  Loeber,  157  N.  Y.  S.  327. 
^=>52(5)  (N.Y.Sup.)  In  suit  by  the  manufac- 
turers of  goods  for  breach  of  a  contract  of  pur- 
chase made  by  the  agent  of  defendant  dry  goods 
store,  evidence  held  sufficient  to  show  that  the 
manufacturers  knew  of  defendant's  rule  that  no 
order  would  be  accepted  unless  confirmed. — 
Cohen  v.  Siegel,  Coc^r  &  Co.,  167  N.  Y.  S. 
1077. 
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EI.  COKSTBITOTIOH    OF  CONTRACT. 

€=»87  (N.Y.Sup.)  In  action  for  balance  dne  upon 
goods  sold,  evidence  held  to  sustain  finding  tiiat 
buyer  was  to  be  allowed  a  credit  of  ?12,000  by 
(leliveriea  on  demand^  until  indebted  for  goods 
actually  delivered  in  an  amount  equaling  the 
credit  limit.— Talcott  t.  Slater  Bros.  Oloak  & 
Suit  Co.,  157  N.  Y.  S.  499. 

m.  MODIFICATION  OR  RESCISSION 
OF  CONTRACT. 
(O)  ResolMlon  Boxer* 

(^It7  (N.Y.Sup.)  On  the  seller's  breach  of  his 
contract  by  refusing  to  deliver  the  quantity  of 
goods  demanded  by  the  buyer,  the  buyer  might 
rescind  the  sale  as  to  the  undelivered  goods. — 
Talcott  V.  Slater  Bros.  Ooak  &  Suit  Co.,  157 
.S.  Y.  S.  499. 

€=:>I2I  (N.Y.Sup.)  A  buyer,  who  on  the  seller'a 
failure  to  deliver  goods  on  demand  did  not  elect 
to  rescind  the  sale,  but  demanded  further  deliv- 
eries under  the  contract,  and  accepted  a  subse- 
quent delivery  and  regarded  the  contract  as 
still  in  force,  thereby  waived  the  seller's  previ- 
ous breach.— Talcott  v.  Slater  Bros.  CSoak  & 
Suit  Co.,  1S7  N.  Y.  8.  499. 

IT.  PERFORMANCE  OF  CONTRACT. 
(O)  Delivery    AnA    Acceptance   of  Goods. 

«=M53  (N.Y.Sup.)  Seller's  tender  of  part  of 
scrap  sold,  made  before  termination  of  the 
time  for  deliveTy,  held  within  the  terms  of 
the  contract.— Baltimore  &  O.  R.  Co.  v.  Lowen- 
stein,  157  N.  Y.  S.  5. 

Buyer's  refusal  to  accept  seller's  tender  of  de- 
livery within  terms  of  the  contract,  and  his  re- 
pudiation of  the  contract,  held  to  constitute  an 
anticipatory  breach,  excusing  further  tender, 
and  creating  an  action  for  the  breach.— Id. 
«s>l6i(l)  (N.Y.Sup.)  Personal  Property  Law, 
{  127,  snbd.  1,  and  section  100,  rule  6,  relating 
to  delivery  of  goods  sold,  do  not  change  the 
common-law  rule  that  where  a  contract  re- 
quires a  delivery  to  the  buyer  it  is  not  fulfilled 
until  such  delivery  is  actually  made,  and  a 
showing  of  delivery  to  express  comuanv  as  the 
seller's  agent  is  not  a  showing  or  delivery. — 
Hauptman  v.  MUler,  157  N.  X.  S.  1104. 
«=»I66{5)  (N.Y.Sup.)  Where  silk  scarfs  were 
sold  by  sample,  the  tKiyer,  regardless  of  hla  good 
faith,  cannot  be  reqmrea  to  accept  scarfs  ma- 
terially shorter  than  the  sample.— Hanhart  t. 
Labe  ImportinK  Co.,  157  N.  zT  S.  887. 

V.  OPBBATIOK  AXn>  EFFECT. 
(A)  Tnuisfev  ot  Title  wm  Between  Parties. 

«=>20 1  (N.Y.Sup.)  Where  seller  on  August  29tb 
sold  goods  to  the  buyer's  representative  upon 
certain  terms  of  credit,  to  be  held  in  seller's 
warehouse  subject  to  the  buyer's  orders,  the 
transaction  was  an  executed  sale,  and  tide  to 
the  goods  thm  passed  to  the  buyer.— Talcott  t. 
Slater  Bros.  Cloak  &  Suit  Co..  157  N.  X.  8.  499. 

<D)  Bona  Fide  Pnrohaaera. 

<S=»234  (N.Y.Sup.)  The  possession  of  personal 

Jtroperty  obtained  by  common-law  larceny  con- 
ers  no  title  which  can  ^otect  an  innocent  pur- 
chaier  from  the  thief.— Thompson  v.  Goldstone. 
157  N.  Y.  8.  621. 


VI.  WARRANTIES. 

©=9271  (N.Y.Sup.)  By  direct  provision  irf  Pei^ 
sonal  Property  Iaiw,  f  97,  as  added  by  Lavs 
1911,  c.  671.  a  dealer  in  goods  sold  by  sample 
impliedly  warrants  that  they  are  free  from  any 
defect,  rendering  them  onm^^antable,  which 
would  not  be  apparent  on  reasonable  examina- 
tion of  the  sampte.— Begina  Co.  t.  Gatdy 
Furniture  Co.,  157  N.  T.  S.  746. 
•8=>273  (N.Y.Sup.)  Under  Personal  Property 
liaw,  S  90,  subd.  4,  as  added  by  Laws  1911,  e- 
571,  touching  the  matter  of  implied  warranties 
of  quality  of  goods  sold,  then  ia  no  implied 
manufacturer's  warranty  as  to  tiie  fitness  of 
goods  for  any  particular  purpose  when  ordered 
by  a  trade-name.— Sore  Seal  Oo.  T.  Ix>eber,  137 
N.  Y.  S.  327. 

A  buyer  of  seals  for  flaas  packages  con- 
taining preserves,  which,  with  knowledge  tliat  a 
particular  kind  of  cap  was  sold  by  the  seller 
tor  packages  generating  pressure,  ordered  the 
regular  cap,  which  became  loosened  when  the 
buyer's  improperly  prepared  preserves  fCTment- 
ed  and  generated  pressure,  could  not  escape 
liability  for  the  caps  on  the  ground  they  were 
defective. — Id. 

«=92B8  (N.Y.Sup.)  Although  the  purchaser  U 
wood  accepted  it.  he  could  recover  by  counter- 
claim, in  an  action  for  the  price,  any  damage 
because  of  breach  of  warranty,  where  be 
promptly  notified  the  seUer  of  the  defects;  under 
Personal  Property  Law,  fi  130.— English  Lum- 
ber Co.  v.  Smith,  157  N.  Y.  8.  233. 
^288(2)  (N.Y.Sup.)  At  common  law  an  ex- 
press warranty  survives  accwtance,  bat  an 
implied  warranty  does  not,— Regina  Co.  T. 
Gately  Furniture  Co.,  157  N.  Y.  S.  746. 

By  direct  provision  of  Personal  Property  Law, 
g  130,  as  added  by  La^ra  1911,  c  571,  in  the 
absence  of  agreement,  acceptance  ot  the  goods 
by  the  buyer  does  not  discharge  the  seller  from 
liability  for  breach  of  warranty;  provided  that 
the  buyer,  after  acceptance,  notifies  the  seller 
of  the  breach  within  reasonable  timeL— Id. 

Vn.  REMEDIES  OF  KKT.r.w^ 

(K)  Actions  for  Price  or  Value. 

^357(^  (N.Y.Snp.)  In  an  action  for  the 
balance  due  on  a  atove  acooont,  defendant  had 
the  burden  of  eatablirtiing  hla  afflrmatiTe  defense 
of  paymeiit.r-BatDe  t.  Groat,  157  N.  Y.  S. 

750. 

«=»359(3)  (N.Y.Sup.)  In  an  action  to  recover 
on  a  store  account,  evidence  held  insufflcient  to 
establish  the  defense  of  payment.— Bame  v. 
Groat,  157  N.  Y.  S.  7B0. 

^359(1)  (N.Y.Sup.)  Evidence  held  to  show 
that  defendants  had  disposed  of  all  interest  in 
a  hotel  some  months  before  plaintiff  sold  and  de- 
livered _goods  there.— G<niron  Bros.  Co.  t.  Onn- 
tfaer  &  Uebele,  167  N.  Y.  B.  842. 

Tin.  REBffESIES  OF  BUTEB. 
<A)  HecoTerr  of  Price. 

®=»39l(l)  (N.Y.Sup.)  Purchasers  of  a  bakery, 
conditional^  upon  the  seller's  landlord  aneeLng 
to  extend  the  lease  for  three  years,  could  sue 
for  their  deposit  on  account,  before  ue  time  set 
for  giving  bill  <^  sale,  where  the  seller  Called  to 
procure  the  three-year  extensloa  and  refused  ts 
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take  plaiutiffi  to  t!be  landkxd  as  agreed.— 
BlaDhoff  V.  Lehrman,  157  N.  T.  S.  843. 

(O)  Action*  for  Breaoli  of  Contract. 

<8=>404  (N.Y.Sup.)  On  seller's  breach  of  contract 
by  refusal  to  deliver  Oie  quantity  of  goods  de- 
manded, the  buyer  might  eontlnve  with  the  con- 
tract and  recover  damages  for  failure  to  deliv- 
er.—TalcoCt  V.  Slater  Bros.  Cloak  &  Suit  Co., 
157  N.  Y.  S.  499. 

^=a4l7  (N.Y.Sup.)  In  an  action  to  the  buyer 
of  feather  refuse  for  the  seller's  breach,  evi- 
dence as  to  tiie  market  price  of  the  refnae  neld 
insufficient  to  support  judgment  for  BUbstantial 
damages.— O.  De  Comeau  Co.  v.  Frankel,  lor 
N.  Y.  S.  1013. 

iO)  Action*  and  Connterelnlnui  for  Brencb 
of  Warrantr. 

«=3428  (N.Y.Sup.)  That  the  seller  of  goods 
in  raie  transaction  broke  its  warranty  of  quality 
was  no  defense  to  its  suit  for  the  agreed  price 
of  goods  sold  subsequently,  as  its  failure  to  d^ 
liver  the  goods,  the  price  of  which  was  sued 
for,  or  its  breach  of  warranty  as  to  such  goods, 
would  have  been.— Regina  Co.  r  Gately  Furni- 
ture Co.,  157  N.  Y.  S.  746. 
^=>435(4)  (N.Y.Sup.)  The  buyer  of  goods,  who 
accepted  delivery,  defending  the  seller's  suit  on 
account  of  breach  of  warranty,  must  plead  the 
condition  precfident  to  such  warranty's  aurviving 
acceptance  established  by  Personal  Property 
Law,  S  180,  as  added  by  Laws  1911,  c.  671,  that 
he  notified  the  seller  of  the  breach  after  accept- 
ance within  a  reasonable  time  of  learning  there- 
of.—Regina  Co.  V.  Gately  Furniture  Co.,  157  N. 
T,  S.  746. 

4S=»442  (N.Y.Sup.)  The  measure  of  damages  for 
breach  of  warranty  in  selling  fruit  trees  is  the 
diSerence  between  the  value  of  the  farm  at  the 
date  when  the  breach  was  discovered  and  its 
value  as  it  would  have  been  had  the  trees  been 
as  warranted.— Lunt  v.  Brown  Bros.  Ca,  167 

N.  Y.  s.  loa 

SALES  AGENTS. 

See  Principal  and  Agent,  «S333. 

SALESMEN. 

See  Principal  and  Agent,  ^»105. 

SALOONS. 

See  Master  and  Servant,  «s»801,  802. 

SAMPLES. 

See  Sales,  «e=>271. 

SATISFACTION. 

See  Convromlse  and  8ettlem«nt;  PaTnmtt. 

SAVINGS  BANKS. 

See  Banks  and  Banking,  «=»301,  806. 

SCAFFOLDS. 

See  Master  and  Servant,  «=s>116k 


SCHOOLS  AND  SCHOOL  DISTRICTS. 

H.  PinBXIO  80KOOX.B. 

(O)  Oovenasent,  oaoera,  uA  lUatrlot 
Hectlnvs. 

«=»53(1)  (N.Y.Sup.)  The  remedy  of  a  person 
claiming  to  have  been  elected  trustee  of  a  school 
district  against  anothw  dainiant  is  ixj  appeal 
to  the  commiiedoner  of  education,  as  authorized 
by  Education  Law,  S  880r-In  re  Humphrey.  1S7 
N.  T.  S.  807. 

(P)  Clnlma  Against  District,  and  Actions. 

®=al26  (N.Y.Sup.)  Action  b^  trustee  and  claim- 
ed trustee  of  sdiool  district  for  injunction 
against  another  claimed  trustee  and  teacher, 
resulting  in  judgment  that  it  was  no  proper  case 
for  injunction,  did  not  affect  property  or  in- 
terest of  district,  within  Education  Law,  §§ 
S58-861,  relating  to  payment  by  district  of  costs 
incurred  in  such  action. — In  re  Humphrey,  157 
N.  Y.  S.  807. 

Code  Civ.  Proc.  9  1931,  does  not  authorize  re- 
covery by  a  trustee  and  daimed  trustee  of  ex- 
penses of  action  for  injunction  against  another 
claimant  and  teacher.— Id. 

(d)  Teachers. 

«=>I44(4)  (N.Y.Sup.)  Female  teacher,  removed 
at  own  request  from  teaching  staff  after  12 
years'  service,  to  serve  as  "admtional  teacher.'' 
with  largely  clerical  duties  and  teaching  only  in 
emergency  held  not  entitled  to  annnal  incre- 
ment under  Revised  City  Charter,  S  1091,  as 
amended  by  Davis  Law. — McKenna  v.  Board  of 
Education  of  City  of  New  York,  167  N.  T.  S. 
912. 

Additional  teacher  held  not  entitled  to  recover 
annual  increment  after  twelfth  year  of  service 
provided  for  by  Revised  City  Charter,  g  1091, 
as  amended  by  Davis  Law,  where  her  services 
had  not  been  inspected  and  approved  as  fit  and 
meritorious  by  board  of  superintendents,  as  re- 
quired^Id. 

SEALS. 

See  Taxation.  «es>770,  770^,  784. 

SECURITY. 

See  Vendor  and  Purchaser,  <S=>144, 

SELF-SERVING  DECURATIONS. 

See  Evidence,  <=a271. 

SEPARATE  TRIALS. 

See  Trial,  «»8. 

SEPARATION. 

See  Husband  and  Wife,  4=3278. 

SERVANTS. 

See  Master  and  Servant 

SERVICES. 

See  Evidence,  <8s»523 :  Executors  and  Admln- 
IstcatOTS,  ^206;  Work  and  Labor. 
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SET-OFF  AND  COUNTERCUIM. 

See  Assigiiments  for  Benefit  of  Creditors, 
307;    Courts,   €=9189;    Evidence,  «=>600; 
Eiecatora  and  Administratora,  ♦s»484 ;  Plead- 
ing, «=»142,  411;  Sales,  ^428-442. 

H.  StTBJECT-MATTER. 

$=>36  (N.T.Sup.)  Where  the  lien  claimant  se- 
cured the  contract  to  repair  an  automobile, 
agreeing  to  wait  for  payment  until  the  owner's 
daim  against  the  insurance  company  were  set- 
tled, and  the  owner  replevied  tne  automobile, 
the  claimant's  counterclaim  for  repairs  was  pre- 
maturely brought,  in  the  abswice  oE  a  showing 
that  the  insurance  claim  was  settled. — Pezeaik 
V.  Greenberg,  157  N.  T.  8.  1093. 
*=>44  (N.Y.Sup.)  Where  defendants  were  joint- 
ly and  severally  liable,  since  judgment  might  he 
recovered  against  either,  either  could  plead  a 
counterclaim,  which  would  inure  to  the  benefit 
of  both,  against  recovery  by  the  plaintiEE,  and 
to  the  one  pleading  it  for  any  surplus.— A.  D, 
Kneu^  Specialty  Co.  v.  Koeuper,  167  N,  Y. 

^'  SETTLEMENT. 

See  Account  Stated;  Compromise  and  Settle- 
ment; Executors  and  Administrators,  ^^606  ; 
Payment. 

SHERIFFS  AND  CONSTABLES. 

m.  POWERS.  DITTIES.  AND  LIABILI- 
TIES. 

«s»l38{l)  (N.Y.Sup.)  Negligence  of  a  sheriff  in 
not  proceeding  under  an  execution  establishes 
prima  facie  Kis  liability  for  the  amount  he  was 
commanded  to  collect,  putting  on  him  the  bur- 
den of  proof  that  there  was  no  damage  from 
his  negligence. — Morgan  v.  Seaman,  157  N.  Y. 
S.  830. 

That  the  debtor  was  insolvent  when  execu- 
tion was  given  the  sheriff  does  not  justify  in- 
ference, relieving  the  sheriff,  that  prompt  levy 
would  have  precipitated  bankruptcy  proceedings, 
preventiuf  collection.— Id.  , . 

SHIPPING. 

See  ^niarres. 

SHOPKEEPERS. 

See  Bailnwnt.  «=»14. 

SHOWS. 

See  Theaters  and  Shows. 

:  SITUS- 

See  Taxation,  «a»868. 

SUNDER. 

See  Ubel  and  Slancler. 


SOCIETIES. 


See  AasociatioDS. 


SPECIAL  UWS. 

See  Statutes,  «=»162. 

SPECIFIC  LEGACIES. 

See  Wills,  ^768. 

SPECIFIC  PERFORMANCE. 

n.  CONTRACTS  ENFORCEABLE. 

«=s>39  (N.Y.Sup.)  The  statute  of  frauds  will  not 
prevent  a  court  of  equity  from  enforcing  a  parol 
agreement  relating  to  an  interest  in  land,  where 
there  is  proof  of  fraud.— Baum  v.  Holstein,  157 
N.  Y.  S.  966. 

A  mere  refusal  to  perform  a  parol  agreement 
void  under  the  statute  of  frauds  is  not  fraud 
such  as  will  prevent  setting  up  the  statute  as  a 
defense  in  an  action  to  enforce  the  contract. 
—Id. 

<&=34l  (N.Y.Sup.)  Courts  of  equity  wilt  enforce 
specific  performance  of  a  parol  contract  within 
the  statute  of  frauds^  where  the  contract  has 
been  partly  carried  into  execution. — Baum  v. 
Holstein,  157  N.  Y.  S.  966. 
^=>62  (N.Y.Sup.)  Right  of  action  for  specific 
performance,  by  virtue  of  which  equitable  lipn 
of  mortgage  covering  after-acquired  propert.v 
is  eatabiished,  heH  to  lie  only  when  there  is  no 
adequate  remedy  at  law.— Low  t.  Swartwout, 
157  N.  T.  S.  1067. 

(^70  (N.Y.Sup.)  A  breach  of  the  contract  of 
the  seller  of  stock  in  an  asphalt  company  with 
the  buyer  that  the  company  should  purchase 
all  its  cement  from  the  seller  called  for  tio  equi- 
table relief  by  way  of  specific  performance. — 
Clarke  t.  Borough  AsphiUt  Co.,  157  N.  Y.  S. 
581.  - 

nZ.  €K>OD  FAITH  AMD  DXLIGBMOE. 

«=392  (N.Y.Sup.)  Time  held  of  the  essence  of 
contract  for  sale  of  land,  and  specific  per- 
formance to  be  denied,  though  lien  was  removed 
before  decree.— Smith  Browning,  1S7  N.  Y. 
S.  71. 

IV.  PBOOEEDINOS  AND  RELIEF. 

«»I05  (N.Y.Sup.)  Five  years'  delay  on  the 
part  of  the  seller  of  stock  in  an  asphalt  com- 
pany in  applying'for  specific  performance  of  his 
contract  wit^  the  buyer  that  the  company  shoulil 
purchase  all  its  cement  from  the  seller  barred 
the  suit.— Clarke  v.  Borough  Asphalt  Co.,  157 
N.  Y.  S.  581.  ' 

^121(4)  (N.Y.Sup.)  Evidence  in  an  action  to 
compel  specific  performance  of  an  alleged  oral 
contract  binding  defendant  to  bid  in  property 
for  plaintiff  at  a  partition  sale  held  insnflteient 
to  snow  that  such  contract  was  made. — Baum  v. 
Holstein,  157  N.  Y.  S.  960. 

<&=>130  (N.Y.Sup.)  A  tenant  held  not  entitled 
to  have  specific  performance  of  his  deceased 
landlord's  renewal  covenant  .against  the  latter's 
trustees,  without  insertlou  of  a  negative  stipu- 
lation preventing  his  acquiring  anv  easement  in 
other  lands  of  tbe  estate.— Humpmer  t. 
167  N.  Y.  S.  846. 
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SPLITTING  CAUSES. 

See  Jodcment,  «s»693,  604. 

STATEMENT. 

See  Pleading.  9s»94, 

STATES. 

Se«  Constitutional  Jmw,  «s>68. 

▼I.  A0TIO1T8.  ■ 

(N.Y.)  An  action  to  compel  the  canal 
board  to  complete  the  conatraction  of  a  safe 
and  adequate  bridge,  aa  required  by  Barge 
Canal  Act,  i  S,  held  not  an  action  against  the 
state,  requiring  its  consent  thereto,  but  merely 
an  action  against  certain  state  officers  requir> 
ing  performance  of  their  statutory  duty. — Town 
of  EastoQ  V.  Canal  Board,  111  N.  El  4d.  216 
N.  Y.  486. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  Zibnitation  of  Actions. 

STATUTES. 

For  statatea  relating  to  particular  mbjecte,  see 
the  various  specific  topics. 

I.  ENAOTMENT.  REQTTISITES.  AMD 
VAI.I]>ITT  m  OENERAI.. 


'I  (N.T.Sup.)  The  word  "act"  is  the  appro- 
priate and  usual  one  used  in  defining  a  bill  after 
it  has  been  enacted  by  the  Legislature. — ^People 
V.  City  of  Buffalo,  157  N.  T.  S.  938. 
«®=»35"/2  fN.Y.Sap.)  In  view  of  Const,  art.  3,  S 
1,  Laws  1907,  c.  710.  amending  the  leferendum 
act  (Laws  1903,  c.  147)  relating  to  canala,  so  aa 
to  change  the  roate  of  a  canni,  was  not  oncon- 
stitutional,  because  not  submitting  the  matter 
to  a  referendum  vote. — People  ez  rel.  Jordan 
T.  Wotberspoon.  157  N.  T.  S.  923. 
«s»47  (N.T.Sup.)  ReTlaed  City  Charter.  1 1001, 
held  not  v<A6  for-  Indeflniteness  In  conditioning 
teacher's  annual  increment  on  approvnl  of  board 
of  superintendents  of  teacher's  service  as  "6t 
and  meritorious."— McKennn  v.  Board  of  Edu- 
cation of  City  of  New  York.  157  N.  T.  S.  912. 

H.  GEHEBAL  AITO  SPECIAI.  OR  I.O- 
CAX.  UWS. 

«=5>79  (N.T.)  Const  art.  3,  {  18,  urohibiting 
local  acts  granting  corporation  right  to  lay 
tracks,  held  not  to  prohibit  legislation  enabling 
city  to  eliminate  grade  crossings  and  secure  bet- 
ter terminal  fadlities. — McCutcheon  t.  Terminal 
Station  Commission  of  City  of  Buffalo,  111  N. 
B.  661,  217  N.  Y.  127. 

m.  SITBJEOTS  AMD  TITLES  OF  ACTS. 

«=»I20(2)  (Niy.Sup.)  Under  Const,  art.  8,  |  16, 
a  city  charter  may  contain  any  provision  relat- 
ing to  the  city  governmeut,— Willis  v.  City  of 
Rochester,  107  N.  Y.  S.  816. 


«cs>l20(S)  (N.Y.Snp^  Under  Const,  art.  3.  I 
16,  an  act  amending  a  city  charter  and  reciting 
in  fall  the  title  of  the  original  act,  without 
restriction  or  limitation,  may  contain  any  sub- 
ject which  might  have  been  contained  in  the 
oriidnal  act-WiUia  v.  City  of  Kochester.  157 
N.  X  S.  81S. 

V.  REFEAI^  SUSraMSIOM.  SZPIItA.. 

TIOM.  AMD  BBVIVAX^ 

«s9>t62  (N.T.Sup.)  Special  statutes,  local  in  ap- 
plication, are  not  deemed  repealed  by  general 
legislation,  except  on  the  clearest  showing  of  a 
legislative  intent  to  that  effect,  and  such  repeal 
cannot  ordinarily  be  accomplished  by  implica- 
tion.—People  T.  City  of  BufCalo,  167  N.  T.  S. 

VI.  OOMSTBVOTIOM  AMD  OPEBATIOM. 

(A)  General  Rnles  of  Oonsir action, 

^181(2)  (N.Y.)  In  construing  a  statute  Che 
courts  will  coiwider  that  one  construction  would 
lead  to  hardships  which  another  construction 
would  avoid. — Jacobus  v.  Colgate,  111  N.  E. 
837,  217  N.  Y.  235. 

«»183  (N.Y.Sup.)  The  Lien  Lew.  being  a 
remedial  statute,  does  not  permit  confinement  to 
strict  legal  definition  of  the  terms  used,  but  re- 
quires that  the  intention  of  the  Legislature  be 
discovered  end  given  effect,  if  any  reasonable 
construction  will  permit  it— Standard  Sand  & 
Gravel  Co.  t.  Oity  of  New  York.  107  N.  Y.  S. 
447. 

«=»I84  (N.Y.)  The  pnipose  and  policy  of  a  stat- 
ute can  be  changed  only  by  language  expressly 
or  through  unavoidable  implication  effecting 
that  result.— Woollcott  t.  Shubert,  111  N.  K. 
829,  217  N.  T.  212. 

®=>2I4  (N.Y.)  In  constrning  a  statute,  rele- 
vant conditions  existii^  on  its  aduption,  the 
mischief  designed  to  be  mnedled,  the  history  of 
the  period  and  of  the  statute  itself  and  the  de- 
batesprevions  to  its  adoption  may  be  consider- 
ed.-Woollcott  V.  Shubert,  111  N.  E.  829,  217 
N.  Y.  212. 

^»216  (N.Y.)  Statements  and  opinions  of  leg- 
islators uttered  in  debate  are  not  competent  aids 
in  ascertaining  the  meaning  of  statutes.—Wooll- 
cott  V.  Shubert.  Ill  N.  B.  829,  217  N.  Y.  212. 
«s»2l7  (N.Y.)  In  construing  a  statute,  the 
court  may  invoke  as  an  aid  in  construction,  the 
history  of  the  passage,  and  the  changes  and 

Eroposed  changes  in  the  orwinal  bill  as  recorded 
I  legislative  journals.— Woollcott  v.  Shubert, 
111  N.  E.  82ft,  217  N.  Y.  212. 
«s»2l8  (N.Y.)  In  view  of  the  ambiguity  in 
Laws  1867,  c.  768,  as  to  the  harbor  lines  in 
front  at  property  between  Thirteenth  and  Sev- 
enteenth streets  in  the  city  of  New  Yoifc,  held, 
that  it  is  proper  to  conatme  sndi  statute  in  the 
light  of  the  practical  construction  of  it  by  the 
city  and  the  owners  of  the  property  affectM.— In 
re  Willard  Parker  Hospital,  111  N.  E.  256,  217 
N.  Y.  L 

Acts  of  compsny  claiming  land  and  of  city  of 
New  York  and  of  Secretary  of  War  in  recog- 
nizing a  certain  line  as  the  bulk  bead  line  es- 
tablished by.  Iaws  1857,  c.  763.  held  to  amount 
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to  a  practical  constractlon  of  sncb  statute  to 
which  the  court  shonld  give  effect. — Id. 
iS=»227  (N.Y.)  Compliance  with  a  mandatory 
statute  is  a  condition  precedent  to  the  validity' 
of  an  act  or  determination  under  It,  and  the  pre- 
scribed mode  of  doing  the  act  or  reaching  the  de- 
termination must  be  strictly  pursued. — People  ex 
rel.  Lawton  T.  Snell,  Ul  N.  E.  50.  216  N.  Y. 
527. 

(B)  P«r4tc«lar  Classea  of  Statntes. 

<^239  (N.Y.)  Common-law  rights  existing  at 
the  time  of  enactment  of  a  statute  are  not  ab< 
rogated  by  the  act  unless  it  clearly  appears  that 
they  are  so  repugnant  to  the  act  that  their  sur- 
vival would,  in  effect,  deprive  it  of  its  efficacy 
and  render  its  provisions  nugatory. — Woollcott 
V.  Shubert,  111  N.  E.  829,  217  N.  Y.  212. 
«=»241  (N.T.Sup.)  Where  a  statute  makes  pe- 
nal an  act  not  before  forbidden  by  law,  although 
it  must  he  reasonably  construed  to  effect  the 
letdBlfttive  Intent,  words  should  be  given  their 
ordinary  and  usual  meaning,  and  not  bo  con- 
strued as  to  malce  out  a  crime  by  implication.— 
People  V.  Cohen,  167  N.  Y.  S.  591. 

(Vi  RetvoMtlva  Operation. 

^263  (N.Y.)  A  statute  will  be  construed  as 
prospective  unless  there  is  a  clear  legislative  in- 
tent that  a  retroactive  operation  was  designed. 
-Jacobus  T.  Colgate,  111  N.  B.  837.  217  N.  Y. 
236. 

4=>263  (N.Y.)  A  statute  is  not  to  have  a  ret- 
rospective effect,  unless  its  express  letter  or 
clearly  manifested  intention  requires  such  ef- 
fect, and  if  all  its  language  can  be  satisfied  by 
giving  it  a  prospective  operation  it  is  to-  have 
Biich  operation  only. — I*eople  v.  Wendel,  111  N. 
E.  846,  217  N.  Y.  260. 

•S=s>263  (N.Y.Sup.)  The  general  rule  is  that,  if 
reasonably  possible,  a  statute  is  not  to  be  con- 
strued BO  as  to  give  it  a  retroactive  effect — Fair- 
dough  T.  Southern  Pac.  Co..  157  N.  Y.  S.  882. 
«=»270  (N.Y.)  Where  the  Legislature  intends 
an  amendment  to  a  penal  statute  to  operate  re- 
troactively, it  should  so  declare  and  provide  a 
reasonable  time  thereafter  for  compliance  with 
its  provisions.— People  v.  Wendel.  Ill  N.  £. 
846.  217  N.  Y.  260. 

STATUTES  CONSTRUED. 

CONSTITUTION. 

Art  1,  f  7-111  N.  E.  756,  217  N.  Y.  188. 
Art.  8,  1  1—157  N.  Y.  S.  923. 
Art  8,  I  16-157  N.  Y.  S.  815. 
Art  8,  I  1&-111  N.  B.  661,  217  N.  Y.  127 ; 
167  N.  Y.  S.  815. 

CODE  or  CIVIL  PBOCEDURB. 

186-1.-^7  N.  Y.  S.  310.  374. 
371-1.57  N.  Y.  S.  195. 
401-111  N.  E.  832.  217  N.  Y.  268. 
432.  BUhsec.  2—111  N.  E.  832,  217  N.  Y.  268. 
IS  438,  439-157  N.  Y.  S.  755. 
I  45;t— 157  N.  Y.  S.  844. 
ft  484-111  N.  E.  837.  217  N.  Y.  286. 
H  48&-496— 157  N.  Y.  S.  79. 
I  493-157  N.  Y.  S.  698. 


499-111  N.  B.  764,  217  N.  Y,  ISX 
507— 15T  N.  Y.  S.  385,  390. 
614—157  N.  Y.  S.  698. 
616-157  N.  Y.  S.  632. 
642—157  N.  Y.  S.  303. 
547-157  N.  Y.  S.  98,  lia 
i  721-730-167  N.  Y.  S.  318. 
756-157  N.  Y.  S.  953. 

768.    Amended  by  Laws  1011.  ch.  763—157 
N.  Y.  S.  117. 

J 796,  797—157  N.  Y.  S.  143. 
803,  80ftT-167  N.  Y.  S.  491. 
886-157  N.  Y.  S.  630,  609. 
S  963,  965,  969-157  N.  Y.  S.  08. 
97»-157  N.  Y.  S.  130. 
:  976—157  N.  Y.  S.  98. 
i  982a-lll  N.  E.  837,  217  N.  Y.  285b 
983,  subsec.  2—157  N.  Y.  S.  91B. 
998-157  N.  Y.  S.  662. 
S  1010,  1021—157  N.  Y.  S.  9& 
1185-157  N.  Y.  S.  662. 
1187—157  N.  Y.  S.  869. 
1207-157  N.  Y.  S.  1067. 
1233-157  N.  Y.  S.  662. 
I  1250,  1251-111  N.  E.  70,  216  N.  Y.  430. 
1274—157  N.  Y.  S.  497. 
1309-157  N.  Y.  S.  903. 
1317—111  N.  E.  481:  157  N.  Y.  8.  22. 

1 1340-157  N.  Y.  S.  299. 
1341  et  f»eq.-157  N.  Y.  S.  20». 
1344—157  N,  Y.  8.  299. 
1345-167  N.  Y.  S.  173. 
1  1346.    Amended  bj  Laws  1914.  dl.  851—111 
N.  E.  77,  216  N.  Y.  495. 
i  Ifiis.  1353-157  N.  Y.  S.  290. 
l.'i.^n;-157  N.  Y.  8.  170. 
lijiy-l.>7  N.  Y.  S.  730. 
1543—1.57  N.  Y.  S.  19. 
16i'i>-157  N.  Y.  S.  14. 
ItMl-l.W  N.  Y.  S.  25. 
1780-137  N.  Y.  S.  862. 
1780.    Amended  by  Laws  1913,  cb.  00—157 
N.  Y.  8.  862. 
S  1902-167  N.  Y.  S.  818. 
1915—111  N.  B.  253. 
1919-157  N.  Y.  S.  151,  242. 
Iit21-H»li3-157  N.  Y.  fe.  161. 
19i:.>-157  N.  Y.  a  257. 
1931—157  N.  Y.  S.  807. 
1966—111  N.  E.  253.  217  N.  Y.  24. 
2122—111  N.  E.  482.  217  N.  Y.  70. 
2433-157  N.  Y.  S.  170. 
2458—157  N.  Y.  S.  275. 
2458,  subsecs.  1,  2—157  N.  Y.  S.  312. 
2936,  3017—157  N.  Y.  S.  463. 
3188-3100-157  N.  Y.  S.  299. 
3228.  subsec.  5-157  N.  Y.  S.  1051. 
3358—111  N.  B.  658.  217  N.  Y.  61. 
33G0,  subsec  3—111  N.  E.  658,  217  N.  Y.  61. 
S  3365,  3367-111  N.  E.  658,  217  N.  Y.  61. 

CODS  OF  CIVIL  PROCEDURE,  H  2472- 
2771,  a$  Amended  and  Renumbered  m  i914 
(SMrrogate'M  Code), 

8  2506-157  N.  Y.  S.  553. 

i  2514—157  N.  Y.  S.  270. 

SS  2526,  2526-157  N.  Y.  S.  143. 

t  2538-157  N.  Y.  S.  553. 

I  2555-167  N.  Y.  S.  374. 

t,  2597-157  N.  Y.  S.  491. 

i  2014—157  N.  Y.  S.  553,  662. 

i  2615—157  N.  Y.  S.  679. 

I  2672,  subsec.  9-167  N.  Y.  S.  28a 
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2874^157  N.  Y.  S.  689. 
2e85-167  N.  T.  S.  137,  14S. 
2686-157  N.  Y.  S.  494. 

a 2701-2718-157  N.  T.  S.  681. 
2726.  2734,  2763-157  N.  Y.  S.  874. 
2768,  BobMa  1-167  N.  Y.  8.  417. 
2770-167  N.  Y.  8.  662. 

CODE  OF  CRIMINAL  PROCEDURE. 

I  134-111  N.  B.  472,  217  N.  Y.  172, 

gS  149.  150-167  N.  Y.  S.  103. 

§  313-157  N.  Y.  S.  541. 

g  393-111  N.  E.  243,  216  N.  Y.  566. 

i  305—111  N.  E.  763,  217  N.  Y.  199. 

I  399—111  N.  B.  212,  216  N.  Y.  471;  157  N. 

Y.  S.  541. 
I  465—157  N.  Y.  S.  265. 
|g  470a,  470b— 157  N.  Y.  S.  1003. 
i  642—111  N.  E.  212.  216  N.  Y.  471:  111  N. 

E.  243,  218  N.  Y.  565;  157  N.  Y.  8.  699. 
§§  693-595,  697-111  N.  R  268,  217  N.  Y.  24. 
I  684-111  N.  E.  50,  216  N.  Y.  627. 
§  764-167  N.  Y.  S.  635. 
H  843-846,  848,  860-^2,«t4.  865,  861—111 

N.  B.  60,  il6  N.  YriS27. 


f 


PENAL  CCDS. 

280—111  N.  E.  828. 
2062-167  N.  Y.  S.  37. 


I 


BEVI8BD  LAWS  1813. 
TolaniQ  2. 

Page  842, -ch.  86-m  N.  E.  256,  217  N.  Y.  1. 

CONSOLIDATED  LAWS. 
Civil  RiaHra  Law  (Ch.  6). 
40-157  N.  Y.  S.  247. 

40.   Amended  by  Laws  1913.  ch.  266—111  N. 
B.  829,  217  N,  Y.  212. 

Civil  Sirvick  Law  (Oh.  7), 

M  9,  21-167  N.  Y.  S.  663. 

I  2&-1U  N.  E.  262,  217  N.  T.  40. 

OONSBBVATION  LAW  (Ch.  66). 

I  82  added  by  Laws  1912,  ch.  444;  ameoded 
by  Laws  1914,  ch.  92—157  N.  Y.  S.  635. 

H  176.  182,  196,  203  added  by  Laws  1912.  ch. 
318;  amended  by  Laws  1913,  ch.  608— 
167  N.  Y.  S.  535. 

County  Law  (Ch.  11). 
I  240.  SQbsec.  16-167  N.  T.  S.  973. 

Debtob  and  Cbeditob  Law  (Ch.  12). 

I  13.  Amended  by  Laws  1914,  ch.  360-167  N 
Y.  S.  24a 

Decedent  Bstah!  Law  (Ch.  13). 
I  17-167  N.  T.  S.  11»,  671. 

DoHBsnc  Bra^TiONB  Law  (Ch.  1^. 

e-167  N.  Y.  S.  188. 

7.  aobsec.  5-157  N.  Y.  S.  1101, 

70-157  N.  Y.  S.  694. 

72—157  N,  Y.  S,  826. 

81—167  N.  Y.  8. 694. 

111.  subaec.  3-167  N.  Y.  S.  687. 


Education  Law  (Ch.  1^. 
SI  868-861,  880-167  N.  7.  8.  807. 

BuEcrnoir  Iiaw  (Gh.  17). 

f  56  added  by  Uws  1911,  ch.  891,  I  29: 
amended  by  Laws  1913,  ch,  820,  |  2&-157 

N.  Y.  S.  528. 
8  85.   Amended  by  Laws  1911,  ch.  891,  8  46; 
Laws  1913.  ch.  820,  $  88-167  N.  Y.  S. 
628. 

S  87.    Amended  by  Laws  1909,  cb.  240,  §  23; 

Laws  1911,  ch.  891,  I  48 ;   Laws  1915, 

ch.  678,  I  10-157  N,  Y.  8.  528. 
S  88.    Amended  by  Laws  1911.  cb.  891,  8  49; 

Laws  1913,  ch.  820,  §  40-167  N.  Y.  S. 

528. 

S  89  added  by  X'aws  1911,  ch.  891,  8  50 ;  amend- 
ed by  Laws  1913,  ch.  820,  I  41;  Laws 
1914,  cb.  244,  8  10-167  1^,  Y.  8.  628. 

f  190-157  N.  Y.  6.  889. 

§8  205.  206-157  N.  Y.  S.  205. 

{  841—157  N.  Y.  S.  206.  889. 

Gknebal  BusnntBs  Law  (Oh.  20), 

18  870-378-111  N.  E.  268,  216  M.  Y.  583. 

Genebai,  CONKEBUOnON  I4AW  (Ob.  22). 

S  89-167  N.  Y,  S.  46. 
i  94-157  N,  T,  S,  28L 

Gbnebal  Cobporation  Law  (Oh.  23). 

8  16-167  N.  Y.  8,  446. 
I  16-167  N.  Y.  S.  294. 

General  Municipal  Law  (Ch.  24). 

Ch.  24— 111  N.  B.  470.  217  N.  Y.  100. 
8  61-111  N.  B.  216,  216  N.  Y,  459 :  111  N. 
E,  470,  217  N.  Y.  100;  167  N.  Y.  S.  267. 

HiQHWAT  Law  (Oh,  SS^. 
I  74^157  N.  Y.  8.  813. 

I  291.  subsec.  2.  Amended  by  Iaws  1910,  ch. 
^4^157  N,  Y.  S.  93a 

Ihbdbahob  Law  (Oh.  28). 
8  23^167  N.  Y.  S.  242. 

JuDiciABT  Law  (Ch.  30). 

8  88.  Amended  by  Laws  1913,  ch.  720-157 
N.  Y.  S.  933. 

1 474—157  N.  Y.  S.  230. 
47&-157  N.  Y.  S.  280,  810. 
760-111  N.  B,  478.  217  N,  Y.  117. 
762-111  N.  B.  4TO,  217  N.  X.  117;  167  N. 
Y.  8.  888. 
88  770,  T78-167  N.  Y.  8.  278. 

Labob  Law  (Cb.  SI). 

Ch.  81-167  N.  Y.  S.  65. 

Oh.  31.  Amended  by  Laws  1918.  ch.  740— 1B7 

N,  Y.  S.  133. 
8  18-157  N.  Y.  S.  765. 

8  202.    Amended  by  Laws  1910,  ch.  862-111 

N.  E.  835,  217  N.  Y.  278. 
I  202a  added  by  Laws  1910.  ch.  352-111  M.  E. 

24a  - 216  X  Y.  613. 
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liiEN  Law  (Ch.  33). 

i  3.  10-111  N.  E.  819,  217  N.  T.  284. 
lS-157  N.  Y.  S.  447.  565. 
17—111  N.  E.  819,  217  N.  T.  284. 
21,  aubsec.  4-157  N.  T.  S.  1066. 
2S0~m  N.  E.  220,  216  N.  Y.  618. 

liiQUOB  Tax  Law  (Ch.  34). 

8,  subsec.  ^111  N.  B.  66.  216  N.  T.  448. 
8.  subsec.  9.   Amended  b;  Laws  I&IO,  ch. 

494:    Laws  1910,  cb.  M6-157  N.  Y. 

S.  736. 

13-167  N.  Y.  S.  206,  888. 

15,  aubsec  8.    Amended  by  Laws  1911,  ch. 

643-111  N.  E.  66.  216  N.  Y,  449. 
27,  BQbsec.  2-111  N.  B.  66,  216  N.  Y.  449. 

MoTOB  Vehicle  Law. 
See  Highway  Law. 

Nbootzable  Instbumehtb  Law  (Ch,  88)< 

33-157  N.  Y.  S.  635. 

55—111  N.  E.  263,  216  N.  Y.  688. 

91-157  N.  Y.  S.  209,  959. 

94-  157  N.  Y.  S.  209. 

95-  157  N.  Y.  S.  209,  849. 
323-157  N.  Y.  S.  316. 

Penal  Law  (Ch.  40). 

2-111  N.  E.  212,  216  N.  Y.  471;  157  N. 

Y.  S.  541. 
21—157  N.  y.  S.  1003. 
190—111  N.  E.  212,  216  N.  Y.  471. 
404,  subsec.  2-111  N.      760,  217  N.  Y.  187. 
486,  subsec.  2—157  N.  Y.  8.  587. 
720-157  N.  Y.  S.  HOT. 
1260-167  N.  Y.  S.  604. 
1306—111  N.  E.  472.  217  N.  Y.  172. 
1483-157  N.  Y.  S.  26.  . 
1930-111  N.  B.  465.  217  N.  Y.  7a 
1941-157  N.  Y.  S.  1003. 
2124,  subsec.  8—157  N.  Y.  S.  677. 
2189-167  N.  Y.  S.  1003. 

Pebsonal  Pbopebtt  Law  (Ch.  41). 

I  11-157  N.  Y.  S.  42a 
I  43—157  N.  Y.  S.  621. 

I  44,  subsec.  3.    Amended  by  Laws  1914,  ch. 

507—157  N.  Y.  S.  971. 
S  96,  subsec.  4  added  by  Laws  1911,  ch.  671— 

157  N.  Y.  S.  327. 
S  97  added  by  Laws  19U,  ch.  571-167  N.  Y. 
S.  746. 

i  100.  rale  6  added  by  Laws  1911,  ch.  671—167 

N.  Y.  S.  1104. 
I  126.  subsec.  1  added  by  Lam  1911,  ch.  671— 

157  N.  Y.  S.  5. 
S  127,  subsec.  1  added  by  X-vn  1911,  ch.  671- 

157  N.  Y.  S.  1104. 

i 130-157  N.  Y.  S.  28S. 
130  added  by  LawsTSll,  ch.  671—167  N.  Y. 
S.  746. 

PUKJO  Heaxjth  Law  (Ga.  46). 

11  161, 173-157  N.  Y.  S.  839. 
202—157  N.  Y.  S.  995. 
246-157  N.  Y.  S.  591. 
248  added  by  Laws  1914,  eh.  868 ;  amended 
by  Lews  1916,  ch.  327-167  N.  Y.  8.  691. 
I  837.    Amended  by  Laws  1914.  ch.  414^m 
N.  B.  846.  2lf  N.  Y.  260. 


PoBLio  Sbbvice  OoMmssioNS  Law  (<^  4$. 

6  2,  subsece.  6,  9-157  N.  Y.  S.  703. 

I  5-157  N.  Y.  S.  703. 

§  66,  subsec.  2-157  N.  T.  S.  707. 

Baxlboad  Law  (Ch.  49). 

S  21—111  N.  E.  661,  217  N.  Y.  127. 

U  141,  142—111  N.  E.  484,  217  N.  Y.  119. 

ii  181-157  N.  Y.  S.  815. 

Reai,  Pbofebtt  Law  (C&  60). 

§  56-157  N.  Y.  S.  308. 
jj§  90-«3-157  N.  Y.  S.  19. 
S  100—157  N.  Y.  S.  730. 
a  227—157  N.  Y.  S.  794. 
I  242-157  N.  Y.  S.  166. 
i  259-157  N.  Y.  8,  46. 

Tax  Law  (Ch.  60). 

Ch.  60-111  N.  E.  56,  216  N.  Y.  513. 
S  21a  added  by  Laws  1911,  ch.  117—111  N.  E. 
56.  216  N.  Y.  513. 

46-157  N.  Y.  S.  29. 

132-157  N.  Y.  S.  1054. 

186—157  N.  Y.  S.  943. 

220-  157  N.  Y,  S.  71,  270,  379. 
220-245-167  K.  Y.  S.  270. 

220,  subsec.  6-167  N.  Y,  8.  382.  1111. 

221—  167  N.  Y.  S.  1114. 

221a  added  by  Laws  1911,  ch.  732—167  N. 
Y  S  378 
li  222, '224^-157  N.  Y.  S.  71. 
I  230-157  N.  Y.  S.  379.  666. 
I  232-167  N.  Y.  S.  188. 

Teneubnt  House  Law  (Ok  M). 

rl20,  124-167  N.  Y.  S.  277. 
150.    Amended  by  Laws  1813,  696-157 
N.  Y.  S.  466. 

T^AKSTEB  Tax  Law. 
See  Tax  Lew,  Si  220-245. 

WOBKHBN'S  COUPENSATIOH  LAW  (Ch.  67). 

Ch.  67-111  N.  E.  756.  217  N.  Y.  179;  157 
N.  Y.  S.  900,  1062. 

12-157  N.  Y.  S.  200. 
2,  group  8-111  N.  E.  351,  216  N.  Y.  5«. 
2,  groups  19,  41—157  N.  Y.  S.  1062. 
3,  subsec.  4-111  N.  E.  361,  216  K.  Y.  544. 
10-111  N.  E.  .361,  216  N.  Y.  644;  lOT  S. 
Y.  S.  200. 

1  11-111  N.  E.  351,  216  N.  Y.  544;  167  N. 
Y.  S.  754. 

I  13-111  N.  E.  361,  216  N.  Y.  644;  IW  K. 

Y.  S.  926. 
t  19—111  N.  B.  351.  216  N.  Y.  644. 
I  24—157  N.  Y.  S.  926. 

i  29-111  N.  E.  351,  216  N.  T.  544;  157  X 

Y.  S.  200,  048. 
«§  31,  32—111  N.  K.  351,  216  N.  Y.  644. 
I  33-111  N.  E.  351,  216  N.  Y.  544;  157  X. 

Y.  S.  926. 

H  SO,  104. 114^111  N.  B.  851.  219  N.  Y.  541 

CITY  CHAKTEKS. 

Greater  New  York,  f  U».  Iaws  1901.  eh.  4611 
Amended  by  Laws  1910^  ch.  tMU^lll  N. 
B.  704,  217  N.  Y.  182. 

Greater  New  York,  S  261.  Lawi  1903.  eh.  40S- 
lU  N.  B.  76C217  N.  X.  US. 
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Greater  New  Tork,  I  411.    Lawa  1901,  ch. 

466-111  N.  E.  216,  216  N.  X.  459. 
Greater  New  York,  I  419.   Laws  1901*  ch.  466 

—157  N.  Y.  S.  823. 
Gteater  New  York.  $  647.  Laws  1897.  ch.  378. 

Amended  by  Laws  1901,  ch.  466.  {  407— 

157  N.  Y.  S.  590. 
Greater  New  York,  §  819.   Laws  1897,  ch.  378. 

Amended  by  Iaws  1901,  ch.  466.  S  819- 

157  N.  Y.  S.  768. 
Greater  New  York,  §  951.    Laws  1901.  ch. 

466-111  N.  E.  482,  217  N.  -Y.  70. 
Greater  New  York,  §  970.   Laws  1901,  ch.  466. 

Amended  by  Laws  1913,  ch.  329.  S  3—111 

N.  E.  2m,  217  N.  Y.  45. 
Greater  New  York,  i  1091.   Laws  1001,  eh.  406 

 jjjY  N  Y   S  912 

Johnstown,  8§  74*  104.  133-157  N.  Y.  S.  1058. 
Niagara  Falls,  §8  180.  181,  21'0.    Laws  1904, 

ch.  SOO-l.'i?  N.  Y.  S.  2.57. 
Niagara  Falls  (§§  581,  597,  598,  601-603,  605, 

606  added  to  I^ws  1904,  ch.  300,  by  Laws 

1008,  ch.  145)-157  N.  Y.  S.  257. 
Rochester,  S  636,  subsec.  2.   Laws  1907.  cb.  755. 

Amended  by  Laws  1915,  ch.  359,  S  7— 

167  N.  Y.  S.  815. 

MUNICIPAL  COURT  ACT. 

(Laws  1902.  cb.  580.) 

SS  20,  12G~157  N.  Y.  S.  903. 
P  250,  257-157  N.  Y.  S.  1084. 
i  314-167  N.  Y.  S.  903. 

MUNICIPAL  COURT  CODE. 

(Laws  1915,  cb.  279.) 

§  6.  siibsec.  1—157  N.  Y.  S.  844. 

S  15—157  N.  Y.  S.  297,  779. 

S  li)-157  N.  T.  S.  297. 

S  27,  siihsec.  2—157  N.  Y.  S.  844. 

S  41—157  N.  Y.  S.  898. 

S  78-157  N.  T.  S.  297. 

8  78,  subsec  7—157  N.  Y.  S.  779. 

I  03,  subsec.  2-157  N.  Y.  S.  844. 

I  171-157  N.  T.  S.  234. 

LAWS. 

1S57,  ch.  763—111  N.  E.  256,  217  N.  Y.  1. 
18)!0,  cb.  360,  §  17-167  N.  Y.  S.  676. 
1871,  ch.  574—111  N.  B.  256.  217  N.  Y.  1. 
1886,  ch.  672,  {  1— 111  N.  E.  764,  217  N.  T. 
192 

1837,  ch.'  697.  Amended  by  Laws  1888,  ch. 
272:  Laws  1888,  ch.  257-157  N.  Y. 
S.  768. 

1888.  cb.  272-157  N.  Y.  S.  768. 

ISSO,  ch.  257—157  N.  Y.  S.  7R8. 

ISOl,  ch.  4,  §  4—111  N.  E.  658.  217  N.  Y.  61. 

1891,  ch.  4  (fi  39  added  by  Laws  1894,  cb.  752) 

—111  N.  E.  658,  217  N.  Y.  61. 
1891,  cb.  4  (8  40  added  by  Laws  1894,  cb.  752). 

Amended  by  Laws  1895,  ch.  519;  Laws 

1909.  ch.  498,  §  19-111  N.  E.  756,  217  N. 

Y.  183. 

1891,  ch.  4  (58  43,  45  added  by  Lawa  1894,  cb. 

752)-lll  N.  E.  658,  217  N.  Y.  61. 
1894.  ch.  751i-lll  N.  B.  756,  217  N.  Y.  183. 
1894.  eh..  752.  §8  39,  43,  45—111  N.  E.  658. 

217  N.  Y.  61. 
1890.  Cb.  519-111  N.  B.  756.  217  N.  T.  183. 


1805,  ch.  1042.  »  1,  2— lU  N.  Et  829,  217  N. 
Y.  212. 

1896,  ch.  112,  1 17,  subsec.  8—157  N.  Y.  S.  434. 

1897,  ch.  378,  i  M7.  Amended  by  Laws  1901, 
ch.  466.  {  407—157  N.  Y.  S.  590.  . 

1897,  ch.  378,  S  819.  Amended  by  Laws  1901, 
ch.  466,  f  819-157  N.  Y,  S.  768. 

1901,  ch.  466,  g  149.  Amended  by  Laws  1910, 
cb.  645—111  N.  E.  764,  217  N.  Y.  192. 

1901,  eh.  466,  {  261-111  N.  E.  764,  217  N. 
Y.  192. 

1901,  ch.  466.  g  407-157  N.  T.  S.  690. 
1901,  cb.  466,  I  411—111  N.  £.  216.  216  N. 
Y.  459. 

1901,  ch.  466,  1  419—157  N.  Y.  S.  823. 
liKH,  cb.  466.  f  819-157  N.  Y.  S.  768. 
1901,  ch.  466,  S  951—111  N.  E.  482,  217  N. 
Y.  70. 

1901,  ch.  466,  i  970.  Amended  by  Laws  1913, 
ch.  329.  S  3—111  N.  E.  266.  217  N.  Y.  45. 

1901,  cb.  466,  §  1091—157  N.  Y.  S.  012. 

1902,  ch.  580,  Is  20,  126—167  N.  Y.  S.  901. 
1902.  ch.  580,  SI  256,  257—167  N.  T.  S.  lO&i. 
1902,  eh.  580,  {  314—157  N.  Y.  S.  903. 

1902,  eh.  600,  $  3-111  N.  B.  835,  217  N.  Y. 
278. 

1903,  cb.  147—157  N.  Y.  S.  923. 

1903,  cb.  147.    Amended  by  Laws  1907,  ch.  710 

—157  N.  Y.  S.  923. 
Ifl03,  ch.  147.  g  3-111  N.  B.  49,  216  N.  Y.  486. 

1903,  ch.  436-157  N.  Y.  S.  997. 

1904.  ch.  300,  Sg  180,  181,  220-157  N.  Y.  S. 
257. 

1904,  cli.  300  m  591,  597,  598,  801-603,  605. 

006  added  by  Laws  1908,  ch.  145)— 157  N. 

Y.  S.  257. 
Jn07,  ch.  710-157  N.  Y.  S.  923. 

1907,  ch.  755,  §§  111,  256,  258-157  N.  T.  R. 
109. 

1007,  ch.  755.  J  636,  subsec.  2.  Amended  by 
Laws  1915.  ch.  350.  g  7-157  N.  Y.  S.  815. 

1908,  ch.  145-157  N.  Y.  S.  257. 

1908,  ch.  492-157  N.  Y.  S.  205. 

1008.  ch.  492,  I  4—157  N.  Y.  S.  205. 

1909,  ch.  240.  I  23—157  N.  T.  S.  528. 

1909,  ch.  498,  I  19-111  N.  E.  756,  217  N.  Y. 
183. 

1910,  ch.  352—111  N.  E.  248.  216  N.  T.  613; 
111  N.  E.  8.35,  217  N.  Y.  27a 

1910,  ch.  374-157  N.  Y.  S.  938. 

1910,  ch.  494-l.'>7  N.  Y.  S.  736. 

1910,  cb.  545—111  N.  E.  764.  217  N.  T.  192. 

1910,  ch.  659,  g  39—157  N.  X.  £t.  587. 

1911,  ch.  117—111  N.  E.  a^m^  N.  Y.  613. 
1911,  ch.  298—157  N.  Y.  S.  736. 

1911,  ch.  470—157  N.  Y.  S. 
1911,  ch.  571-157  N.  Y.  S.  5.  -W.  74fl;  1104. 
1911,  ch.  643—111  N.  E.  66,  216  N.  Y.  449. 
1911,  ch.  649-157  N.  Y.  S.  205. 
1911,  ch.  649.  S  190-157  N.  Y.  S.  205. 
1911,  ch.  732-157  N.  Y.  S.  378. 
1911,  ch.  76.S-157  N.  T.  S.  117. 
1911,  cb.  842—111  N.  E.  661.  217  N.  Y.  127. 
1911.  ch.  891,  §g  29,  46,  48-50—157  N.  Y.  S. 
528. 

1911,  ch.  891,  g  ,'j6-157  N.  Y.  S.  236. 

1912,  che.  ,118.  444—157  N.  Y.  S.  535. 

1913,  ch.  60-157  N.  Y.  S.  862. 

1913.  cb.  265-111  N.  E.  829.  217  N.  Y.  212. 
1913.  cb.  329. 1  3-111  N.  B.  266.  217  N.  T.  4fi. 
1913,  ch.  508-157  N.  T.  S.  635. 
1913,  ch.  720-167  N.  Y.  S.  938. 


Digitized  by  Google 


Stetntei  Ooutrned 


157  NBW  YORK  8UPPLBMBHT 


1236 


740-157  N,  T.  S.  188.  ,  .  „ 
820,  §i  28,  38.  40,  41—167  N.  T.  S. 

92-157  N.  Y.  S.  535. 
244,  §  10-157  N.  T.  S.  528. 
351-111  N.  B.  77,  216  N.  Y.  4d5. 
360-157  N.  Y.  S.  248. 
363—157  N.  Y.  S.  591. 
414—111  N.  B.  846,  217  N.  T.  260. 
507—157  N.  Y.  S.  971. 
279,  8  6,  Bubsec  1—157  N.  T.  S.  281, 

270.  §  15-1.-7  N.  Y.  S.  297,  779. 
279,  g  lit— 157  N.  Y.  S.  297. 
271).  g  :i7.  siil.s^c.  2-157  N.  Y.  S.  844. 
■ll-ir.7  N.  Y.  S.  898. 
7S-1.-7  N.  Y.  S.  297. 
78,  subsec.  7—157  N.  Y.  S.  779. 
93,  snbsec.  2-167  N.  Y.  S.  844. 
171-167  N.  Y.  S.  234. 
1«1    157  N.  Y.  S.  281. 
327  -ir,7  N.  r.  S.  591. 
3.'>9,  §  7-307  N.  Y.  S.  816. 
698-167  N.  Y.  S.  466. 
678.  I  10-157  N.  Y.  S.  52a 

STAY. 

See  A[>^'>  ^=^77;  Costa,  ^277;  New  Trial. 


1913,  cb. 

1913,  ch. 
528. 

1914,  ch. 
1914,  ch. 
1914,  cb. 
1914,  ch. 
1914,  ch. 
1914,  ch. 

1914,  ch. 
1916,  ch. 

844 

1915,  ch. 
1915,  ch. 
1915,  ch. 

1915,  ch. 

1916,  cb. 
1916,  cb. 

1915.  ch. 

1916,  ch. 

1915,  ch. 

1916,  ch. 

1915.  ch. 

1916.  ch. 
1915.  ch. 


27!), 
279, 
279, 
279, 
279: 
27!  I, 


STIPULATIONS. 


See  Attorney  and  Client,  ^86;  TazaUon, 
«=>904. 

^s>t9  ^.Y.Sup.)  In  action  to  foreclose  mort- 
go-ge,  Btipulation  between  couoBel  for  mortgagee 
and  conditional  vendor,  asserting  claim  for  fix- 
tures placed  on  the  mortgaged  premises,  held  to 
constitute  an  enforceable  contract  on  the  part  of 
the  mortgagee  to  pay  for  such  fixtures.— Kotberg 
V.  Hebron,  157  N.  Y.  S.  788. 

Mortgagee  in  action  to  forecloBC.  stipulating 
to  pa;  amount  claimed  by  conditional  seller  of 
fixtures  to  mortgagor,  held,  after  payment  of 
costs  and  expenses,  attorney's  lien,  etc.,  to  have 
received  $476  oat  of  which  she  was  bound  to 
l>ay  the  stipulated  sum  to  the  conditional  seller. 
-Id. 

STOCK. 

See  Corporations.  «c9ll7-121. 

STOCKBROKERS. 

See  Brokers,  <e=>30,  81.  85,  36. 

STOCKHOLDERS. 

See  OorporatioBS,  «»182-211. 

STOLEN  PROPERTY. 

See  Sales,  «=>234. 

STORAGE. 

See  Warehoosemen. 

STORE  ACCOUNT. 

See  Sales.  «s»367,  359. 

STORES. 

See  Bailment.  ^14. 


STREET  RAILROADS. 

n.  REOULATION  AITO  OPSBATIOH. 

*=>86  (N.Y.Sup.)  A  street  railway  company  u 
not  liable  to  a  traveler  injured  becaose  the  wheel 
of  his  vehicle  caught  in  the  frog  of  its  awiiA, 
notwithstanding  a  switch  of  a  better  patteio 
conld  have  been  obtained ;  the  switch  in  qiic3»- 
tion  being  in  general  nse. — Keele  t.  Interna- 
tional By.  Co..  157  N.  Y.  S.  147. 

STREETS. 

See  Eminent  Domain,  ie=>101,  119;  Highways; 
Muoidpal  Corporations,  <^=>657-706, 
821. 

STRIKING  OUT. 

See  Pleading,  «s»862. 

SUBROGATION. 

See  Master  and  Servant.  «==>250%.  888. 

SUBSTITUTION. 

See  Wills.  «»66e. 

SUFFERANCE. 

See  Landlord  and  Tenant,  9=»119. 


See  Elections. 


See  Process. 


SUFFRAGE. 
SUMMONS. 


SUNDAY. 

See  Master  and  Servant,  <=11. 

SUPPLEMENTARY  PROCEEDINGS. 

See  Execution.  «»S77-418. 

SUPPORT. 

See  Bastards,  ^16;  Parent  and  Child,  4=>3. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURROGATES'  COURTS. 

See  Ooorts,  «»200H,  481. 

SURVIVAL 

See  Abatement  and  Bevival,  <8=>62. 

SWITCHES. 

See  Street  Railroads,  ^89. 

TAXATION. 

See  Intoxicating  Liqaora,  «=::»59-106;  Hanlci- 
pal  Corporatione.  Cs»425-497,  9^1000: 
Taxation,  ^>866-704;  Yendor  and  Porrfras- 
er,  «s>U4,  144. 
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eral. 

<S=>93  (N.T.Snr.)  Peraonol  property  is  taxa- 
ble in  the  state  of  realdence  of  the  owner,  00 
that  adjudications  giving  an  independent  tdtna, 
irrespective  of  the  domicile  of  the  owner,  for 
tnxing  porposeB  onl7i  being  an  exception  to  the 
peneral  rule  of  law.  must  be  of  very  limited  aj>- 
plication.— In  re  Martin's  Estate,  157  N.  X. 
S.  474. 

T.  Z.SVT  AND  A8WB8B1IE1IT. 
(C)  Mode  ef  AaaeaeMeat  in  Genentl. 

«e=>348  (N.Y.)  The  assessment  of  real  property 
for  taxation  should  be  made  at  the  present  mar- 
ket value  thereof,  and  not  on  a  speculative 
basis— People  ex  rel.  Strong  v.  Hart,  111  N.  E. 
66,  216  N.  Y.  513. 

CD)  Mode  of  Asscaament  ot  Corporate 
Stoek,  Property,  or  Reoelpta. 

<S=>383  (N.T.Sup.)  Within  Tax  Law,  S  186,  de- 
claring a  franchise  tax  on  dividends,  stock  of  a 
corporation  buying  land  from  a  corporation 
formed  to  furnish  water,  given  for  the  excess  of 
the  purchase  price  over  what  the  land  cost  the 
seller,  and  distributed  pro  rata  to  the  seller's 
stockholders,  held  presumptively  a  dividend  of 
profits  of  the  face  value  of  the  stock.— People  ex 
ret.  Queens  Goon^  Water  Go.  T.  Travis,  157 
M.  Y.  8.  043. 

fO)  Review,  Correetloa.  or  Settlnv  Aside 
of  Aeeeeement. 

^»493  (N.Y.)  Under  Tax  liaw,  f  21a,  as  add- 
ed by  Laws  1911,  c.  117,  providing  for  the  valu- 
ation of  property  for  taxntion,  the  court  may, 
on  appeal,  nermit  a  comparison  of  the  property 
to  be  valued  in  gross  or  with  the  buildings  val- 
ued separately.— People  ex  rel.  Strong  v.  Hart, 
111  N.  E.  56,  216  N.  T.  513. 
«=>403  (N.Y.Sup.)  No  officer  of  the  state  can 
waive  the  requirements  of  Tax  Law,  |  46,  re- 
quiring petitions  to  review  special  franchise  as- 
sessments to  be  filed  within  15  days  after  com- 
pletion of  the  roll  and  notice  thereof.— People 
ex  reL  Central  Hudson  Gas  &  Electric  Co.  v. 
State  Board  of  Tax  Com'rs,  157  N.  Y.  S.  29. 

Entry  of  judgment  on  a  settlement  concern- 
ing assessments  for  franchise  taxes  for  several 
years,  including  1911,  as  to  all  the  years  in- 
volved, except  toe  year  named,  owing  to  the  fact 
that  as  to  the  latter  year  the  tax  nod  become 
conclusive  hy  failure  of  the  corporation  assessed 
to  commence  certiorari  as  to  that  year  within 
the  statutory  time,  held  not  to  preclude  the  At- 
torney General  from  objecting  to  maintenance 
of  certiorari  after  limitation  had  run.— Id. 

XI.  TAX  TrruBs. 

(A)  Title  and  Rlffhte  of  Fmrekaser  at  Tax 

Sale. 

*=>734(7)  (N.Y.Sup.)  Failure  to  affix  county 
seal  to  tax  warrant  held  fatal  thereto  and  to 
attempted  sale  thereunder.— People  ex  rel.  Boe- 
nig  V.  Hegeman,  157  N.  Y.  S.  1054. 


(B)  Tax  Deeds. 

«B»770  (N.Y.Sup.)  Laws  1911,  c.  470,  designed 
to  cure  omission  of  the  county  seal  on  a  tax 
warrant,  conld  not  transfer  title  to  the  pur- 
chaser at  tax  sale  by  taking  away  rights  already 
vested.— People  ex  reL  Booiig  v.  Hegenian,  167 
N.  Y.  S.  1054. 

«s=>770i/2  (N.Y.Sup.)  Failure  to  affix  county 
seal  to  tax  warrant  held  a  jurisdictional  defect, 
authorixing  cancellation,  under  Tax  Law,  S  132, 
of  tax  deed  within  five  years  after  redemption 
^riod. — I^^^e  ex  reL  Boenig  v.  Hegeman,  157 

*=»788(3)  (N.Y.Sup.)  Presumption  of  regular- 
ity declared  by  Tax  Law,  {  132,  as  to  tax  deeds 
for  two  yeare  recorded,  held  not  to  cure  juris- 
dictional defects,  defeating  right  of  cancellatioii 
therefor  within  five  years.— People  ex  roL  Boe- 
nig V.  Hegeman,  167  N.  Y.  8. 1064. 

Xm.  I.EOAOT,  nrHERITAHOB*  AXD 
TBAMSFEB  TAXES. 

«=>866  (N.Y.Sur.)  Account  established  by  de- 
cedent with  bis  employer,  with  intention  that 
liis  wife  might  draw  therefrom,  if  needed,  dur- 
ing his  absence,  the  existence  of  wfaidi  she  was 
not  shown  to  have  known,  held  not  to  go  to 
wife  by  right  of  survivorship,  but  to  go  as  in- 
testate property  to  decedent  s  next  of  kis.— In 
re  Mills^  Estate,  1S7  N.  Y.  S.  138. 
$=»867  (N.Y.Sur.)  Where  an  executor  seeks  to 
escape  payment  of  a  transfer  tax  in  the  domi- 
cile of  origin  by  showing  a  new  residence  of 
choice  In  a  foreign  country,  the  new  residence 
must  be  clearly  established. — In  re  Martin's  Es- 
tate, 157  N.  Y.  S.  474. 

Where  the  deceased  was  originally  domiciled 
in  New  York,  and  later  for  a  time  resided  in 
Paris,  but  maintained  a  place  of  residence  in 
New  York,  and  thereafter  went  to  London,  and 
resided  there  up  to  the  time  of  his  death,  the 
burden  was  still  on  his  executors,  seeking  to 
avoid  payment  of  the  transfer  tax,  to  show  the 
establishment  of  the  domicile  of  choice  in  Lon- 
don.—Id. 

«»868  (N.Y.Sur.)  Real  estate  situated  in  a 
foreign  state,  but  owned  by  a  resident  of  New 
York,  is  not  subject  to  transfer  taxes  in  the  lat- 
ter state.— In  re  Wolcott's  Estate,  167  N.  Y.  S. 
268. 

Notwithstanding  Code  Civ.  Proc  S  2672,  subd. 
9,  held,  that  no  transfer  taxes  can  be  imposed 
on  amounts  due  on  contracts  for  sale  of  land 
owned  by  a  decedent  in  a  foreign  state  at  the 
time  of  his  death.— Id. 

«=»87e(D  (N.Y.Sur.)  Under  Tax  Law,  \  221, 
a  corporation  organized  to  investigate  vivisec- 
tion and  arouse  sentiment  against  it  is  not  a 
religious,  educational,  charitable,  missionary, 
benevolent,  hospital,  or  infirmary  corporation; 
so  a  bequest  to  such  corporation  is  subject  to 
transfer  taxes. — In  re  Howard's  Estate,  157  N. 
Y.  S.  1114. 

«=»876"/2  (N.Y.Sur.)  In  view  of  Tax  Iaw.  { 
220.  and  Code  Civ.  Proc.  I  2614,  Samite's 
Court  held  without  jurisdiction  of  application 
to  declare  estate  of  decedent  in  the  state  ex- 
empt from  taxation  under  the  Transfer  Tax 
I  Law,  opposed  hy  state  comptroller,  after  Sor- 
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ronte'B  Coart  of  another  conoty  h&d  assumed 
and  ezerciaed  JnriBdictioD  over  proceeding  to  as- 
BesB  a  tax  thereon.— In  re  Drake's  Estate,  157 
N.  Y.  S.  270. 

«s»87a  (N.Y.Sur.l  Where  a  testator  left  prop- 
erty to  one  tor  life  with  power  of  appointment, 
the  life  tenant  haviDg  exercised  the  power  of 
appointment^  the  property  passing  is  taxable 
for  trans^  purposes  as  part  of  oer  estate.— 
In  re  TiUinghast^s  Estate,  1C7  N.  Y.  S.  879. 
«s»878  fN.Y.Sur.)  Where  a  life  tenant  with 
power  of  appointment  exercised  the  power, 
transfer  taxes  may  be  imposed  under  Tax  Law, 

5 220.  snbd.  6,  upon  the  property  passing  un- 
er  the  power.— In  re  Oillinghast^s  Elstate,  157 
N.  Y.  S.  382. 

That  transfer  taxes  were  imposed  on  proper- 
ty passing  under  a  life  tenant's  exercise  of  a 
power  of  appointment,  as  if  it  passed  under  the 
original  will,  is  no  defense  to  imposition  of 
transfer  taxes  on  the  ground  that  the  property 
passed  under  the  power  of  appointment. — Id. 
«=»878{2)  (N.Y.Sur.)  Under  Tax  Law,  §  220, 
suhd.  8,  property  transferred  by  appointment 
under  a  power  conditioned  on  the  death  of  a 
life  tenant  without  issue,  where  the  donee  died 
before  the  life  tenant,  is  taxable  upon  the  subse- 
quent death  of  the  life  tenant  without  issue.— 
In  re  Warden's  Estate,  157  N.  Y.  S.  1111. 

<&=^879  (N.Y.Sur.)  Where  notice  of  the  trust 
form  of  a  savings  bank  deposit  was  given  to  the 
beneficiary,  the  trust  became  IrreTocable,  and 

the  transaction  amounted  to  a  gift  inter  vivos, 
and  the  deposit  was  therefore  not  subject  to  a 
transfer  tax.— In  re  Brennan,  157  N.  Y.  S.  141. 
iS=»885  (N.Y.Sur.)  Transfer  taxes  may  be  pres- 
ently imposed  on  property  over  which  a  legatee 
has  a  contingent  power  of  disposal. — In  re  Till- 
inffhasfs  Estate.  157  N.  Y.  S.  379. 

Where  a  testator  bequeathed  propertjr  to  one 
for  life  with  power  of  appointment,  and  the  life 
tenant  died  having  exercised  the  power,  transfer 
taxes  cannot  be  imposed  on  the  value  of  the  re- 
mainder; it  passing  under  the  power  of  ap- 
pointment, and  not  under  the  original  will. — Id. 

«=»886t/2  (N.Y.Sur.)  Where  the  decedent  stood 
in  the  mutually  acknowledged  relation  of  parent 
to  a  legatee,  treating  and  introducing  such  lega- 
tee as  her  daughter,  tiie  legacy  was  taxable  un* 
der  Tax  Law,  S  221a,  added  by  Laws  1911,  c 
782,  at  the  rate  of  1  per  ceDt.-^n  re  Kirtland's 
Kstate,  157  N.  Y.  S.  378. 

€=»895  (N.Y.Sur.)  Order  remitting  report  of 
ai>praiser  in  proceeding  to  fix  inheritance  tax, 
without  reversing  the  order  assessing  the  tax, 
held  to  authorize  appraiser  to  take  further  tes- 
timony to  enable  a  court  to  determine  the  qucs- 
tioD  of  law;  such  order  being  within  the  pow- 
er  of  the  surn^te.- In  re  Mills'  Estate,  157  N, 
Y.  S.  188. 

Under  Tax  Law,  J  232,  surrogate  held  to  have 
right  to  determine  appeal  of  state  comptroller 
from  pro  forma  orders  in  proceeding  to  fix  in- 
heritance tax,  until  which  determination  there 
was  no  appeal  to  the  Appellate  Division.— Id. 

^»895  (N.Y.Sur.)  In  assessing  transfer  taxes 
upon  the  property  of  a  nonresident  decedent,  the 
appraiser  should  deduct  from  the  assets  in  the 
state  the  proportion  of  debts  r.nd  adminiatra- 
tion  ezpowes  In  a  fbreign  state  which  the  local 


assets  bore  to  the  entire  assets  of  the  estate^ — 
In  re  Kirtland's  Estate,  157  N.  Y.  S.  378. 

«=^95  (N.Y.Sur.)  Proceedings  befwe  Inherit- 
ance tax  appraisers  are  in  the  nature  of  in- 
quisitions, and  common-law  rules  of  evidence 
regulating  trial  by  jury  cannot  be  insisted  on  in 
such  proceedings  to  toe  prejudice  of  the  state, 
but  substantial  justice  is  all  that  is  required. — 
In  re  Martin's  Estate,  157  N.  Y.  S.  474. 

<8=»895  (N.Y.Sur.)  In  ascertaining  valne  of 
good  will,  held,  that  it  was  error  to  add,  to  the 
average  annual  net  profits  to  be  multiplied,  a 
sum  which  was  the  interest  on  capital  inve^toj 
in  the  business  by  representatives  of  retired 
partners. — In  re  Weatherbee'a  Estate,  157  N.  Y. 
S.  652. 

In  determining  the  value  of  the  good  will  of 
a  business  for  transfer  tax  purposes,  held,  that 
a  conservative  estimate  of  value  would  have 
been  a  sum  which  at  10  per  cent,  per  annum 
would  produce  the  average  annual  profits,  ex- 
clusive of  interest  on  capital.— Id. 

In  determining  for  transfer  tax  purposes  the 
value  of  the  good  will  of  a  business  conducted 
by  decedent,  the  appraiser  should  have  deducted 
commissions  claimed  by  the  executors  on  the 
value  of  decedent's  interest  in  the  business. — Id. 
€=3895  (N.Y.Sur.)  Where,  in  ascertaining  the 
average  profits,  to  determine  the  value  of  the 
good  will  of  a  business  for  transfer  tax  pur- 
poses, it  appeared  that  the  profits  for  one  of 
the  three  years  next  preceding  decedent's  death 
were  exceptionally  large,  while  the  fourth  year 
preceding  his  death  showed  a  loss,  the  latter 
year  should  have  been  considered. — In  re  De- 
raurest's  Estate,  157  N.  Y.  S.  663. 

lo  calculating  the  average  profits  as  a  basis  of 
the  value  of  the  good  will  of  a  business,  de- 
termined for  transfer  tax  purposes,  the  prolits 
or  loss  for  the  years  immediately  succeeding  de- 
cedent's death  should  not  be  considered. — Id. 

The  net  profits,  on  which  the  value  of  the 
good  will  of  a  business  is  based  for  transfer  tax 
purposes,  are  the  profits  remaining  after  deduct- 
ing 6  per  cent,  interest  oo  the  capital  employed 
'in  the  business, — Id. 

The  number  by  which  the  average  annual 

Srofits  of  a  business  should  be  multiplied,  to 
etermine  the  value  of  the  good  will  for  trans- 
fer tax  purposes,  depends  on  the  busiuess,  the 
time  conducted  under  its  present  name,  the  ex- 
tent to  which  it  has  become  known,  the  extent 
of  decedent's  personal  connection  with  it,  and 
the  like.— Id. 

VVhere  the  business,  the  good  will  of  which 
was  valued  for  transfer  tax  purposes,  had  been 
in  existence  under  one  name  for  nine  years,  it 
was  error  to  value  the  good  will  by  adding  the 
net  profits  for  the  three  years  preceding  de- 
cedent's death  and  dividing  the  sum  by  three; 
the  reasonable  value  being  three  times  the  aver- 
age annual  net  profits.— Id. 

(^895  (N.Y.Sur.)  Where  the  public  adminis- 
trator's sale  of  corporate  stock  was  fairly  ad- 
vertised, and  the  sale  was  well  attended,  and 
the  bidding  fairly  active,  held,  that  the  price  at 
which  the  stock  sold  represented  its  value  at  the 
time  of  the  sale. — In  re .  McMulIen's  Estate, 
157  X.  Y.  S.  655. 

Under  Tax  Law,  {  230,  a  valuation  for  trans- 
fer tax  puritoaes  is  to  be  eBtlmated  as  of  the 
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time  of  death,  and  not  tbe  time  of  a  snbseoneut 

aa1e.-Id. 

In  fixing  the  value  of  corporate  stock,  held, 
that  the  tntnsfer  tax  appraiser  should  have  con- 
sidered, together  with  other  sales  and  circum- 
atancea,  the  price  received  for  the  etock  at  a 
public  sale,  fixing  the  ma/ket  value  theret^  15 
months  after  testatrix's  death. — Id. 

In  view  of  evidence  of  value  o£  corporate  stock 
and  sales  thereof,  held,  that  it  was  error  fur  the 
transfer  tax  appraiser  to  limit  himself  to  a 
calculation  of  the  assets  and  good  will  in  fixing 
the  value  of  such  stock.— Id. 

The  value  of  tbe  good  will  of  a  corporation 
may  be  ascertained  for  transfer  tar  purposes  by 
taking  a  number  of  years*  purchase,  the  num- 
ber depending  on  the  particular  facts,  and  mul- 
tiplying the  average  annual  profits  thereby.— Id. 

Where  stockholdem  were  given  the  privilege 
to  subscribe  to  the  stock  of  a  new  company,  to 
which  their  company  tranirferred  personalty  and 
good  will  under  an  egreemept  binding  it  not  to 
compete  with  the  new  company  for  three  months, 
held,  that  this  did  not  authorize  time  during 
which  the  old  company  was  in  business  before 
tbe  new  company  was  organized  to  be  considered 
in  fixing  the  value  of  good  will  of  the  new  com- 
pany for  transfer  tax  purposes. — Id. 

The  value  of  good  will,  when  ascertained  to 
aid  in  fixing  value  of  corporate  stock  for  trans- 
fer  tax  purposes,  should  be  based  on  a  calcula- 
tion of  profits  before  death  of  decedent,  and  the 
life  of  the  corporation  is  an  element  to  be  con- 
sidered.— Id. 

«=»«95(7)  (N.Y.Sor.)  Executor  and  tmstee  be- 
ing entitled  to  compensation  as  executor  for 
collecting  funds  and  as  tmstee  for  recdviog 

same,  in  computing  transfer  taxes  trustee's 
commission  should  be  deducted  from  assets. — In 
re  Howard's  Estate,  157  N.  Y.  S.  1114. 

«=»897  (N.Y.Sur.)  Where  a  testator,  having  a 
surviving  life  estate  in  a  trust  fund,  with 
power  to  appoint  the  remainder,  died  during  the 
life  of  the  holder  of  tbe  previous  life  estate, 
having  exercised  his  power,  the  value  of  his  life 
estate  should  be  deducted  from  the  value  of  the 
property  subject  to  the  power  in  determining 
the  transfer  tax.— In  re  Warden's  Estate,  157 
N.  T.  S.  1111. 

^=3900  (N.Y.Sur.)  On  appeal  from  an  order 
assessing .  a  transfer  tax  on  corporate  stock 
valued  by  the  appraiser  at  ?78  per  share,  held, 
that  the  evidence  required  a  flndlng  that  a  fair 
value  of  the  stock  on  the  date  of  decedent's 
death  was  $44  per  share. — In  re  McMuUen's  Bs- 
tate,  157  N.  Y.  S.  655. 

€=3904  (N.Y.Sur.)  Notwithstanding  a  life  ten- 
ant, who  was  given  power  of  appointment,  died 
having  exercised  the  power,  Tax  Law,  §  230, 
relating  to  return  of  taxes,  has  no  application 
to  transfer  taxes  paid  on  the  theory  that  the 

Sroperty  passed  under  the  original  will.— In  re 
lUingbast's  Estate,  157  N.  Y.  S.  379. 
Where  transfer  taxes  were  imposed  on  prop- 
erty over  which  a  life  tenant  had  power  of  ap- 
pomtment  as  if  it  passed  under  the  will,  and 
the  life  tenant  died  having  exercised  tbe  power, 
held,  that  the  surrogate  may,  under  Tax  Law, 
i  220,  modify  his  order,  but  he  cannot  direct 


tike  state  comptroller  to  refdnd  any  difference  in 
taxes.— Id. 

TAXATION  OF  COSTS. 

See  Costs,  «=>197-216. 

TEACHERS. 

See  Schools  and  School  Districts.  4=s>144. 

TELEGRAPHS  AND  TELEPHONES. 

See  Abatement  aotl  Revival,  «s»S8;  Bailment, 
«»I2, 14;  Evidence,  «»14§. 

TELEPHONE  CONVERSATIONS. 

See  Evidence,  «=»148. 

TEMPORARY  ADMINISTRATOR. 

See  EzecotoTB  and  Administrators,  ^sal22. 

TEMPORARY  INJUNCTION. 

See  Injunction,  «=»136,  14a 

TENANCY  IN  COMMON. 

See  Hudwnd  and  Wife,  ^14. 

TENDER. 

See  Sales,  <S=»153. 

TENEMENT  HOUSES. 

See  Landlord  and  Tenant,  4=»164 ;  Mnniclpal 
Corporations,  «»633;  Vagrancy,  ^=>1. 

TERMINI 

See  Railroads,  ^50. 

THEATERS  AND  SHOWS. 

See  Literary  Property,  ^sa9i  Mandamus,  <8=> 
176. 

€==>3  (N.Y.Sup.)  The  action  of  the  commission- 
er of  licenses  of  New  York  City,  in  refusing  a 
license  for  a  moving  picture  theater  merely  be- 
cause another  party  used  adjacent  land  for  a 
businesB  repairing  a  permit  which  could  not  be 
issued  for  any  building  in  which  the  compart- 
ment for  inflammable  oil  was  within  SO  feet  of 
any  building  occupied  as*  a  theater  was  improp- 
er, as  unreasonable.— Onnsby  v.  Bell,  157  N.  Y. 
S.  533.  .» 

€=34  (N.Y.)  Under  the  common  law,  a  theater 
is  in  no  sense  public  property  nor  governed  by 
the  rule  relative  to  puolic  utUities  and  the  pro- 
prietor's right  to  and  control  of  it,  and  he  may 
admit  or  exclude  persons  at  his  pleasure.— 
Woollcott  T.  Shnbert.  Ill  N.  B.  829,  217  N.  T. 

Civil  Rights  Law,  SS  40,  41,  does  not  destroy 
the  common-law  right  to  exclude  pentons  from 
theaters  where  the  role  of  uulusion  applies 
alike  to  all  persons,  and  Is  not  based  on  race, 
creed,  or  color.— Id. 

Laws  1913,  c.  265,  prohibiting  publishing  no- 
tices that  patronage  of  persons  of  any  race. 
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creed,  or  cdlor  is  not  desired  at  any  theater,  etc., 
amending  CiTil  Bights  Law,  ff 
hibiting  exclDeion  of  i>ersona  from  theaters  on 
account  of  race,  creed,  or  color,  doei  not  change 
the  rale  of  the  amended  act— Id. 

THREATS. 

See  Action.  <8=>2& 

TIME. 

See  Contract*,  4=»212;  E]xecntors  and  Ad- 
ministrators, 4s»296:  Specific  Performance, 
«=s>92;  Venae,  ^»61. 

TITLE. 

.See  Adverse  Poaaession;  ■  Courts.  4»20034; 
Ejectment,  «=>13;  Insurance,  «=9l67,  426%; 
Mortgages,  e=>274;  Partition,  «=»17;  Sales, 
«=»201 ;  Taxation,  «»734t-788;  TroTer  and 
Conversion,  ®==»l(h  17;  Vendor  and  Pur- 
chaser, <S=>54. 

TITLE  INSURANCE. 

See  Insarance,  «=>119,  151. 

TOMBSTONES. 

See  Xizecutora  and  Administrators,  4=9l09. 

TORTS. 

See  Brokers,  «s»38;  Corporations,  «=3423; 
Courts,  4=»188;  Death;  False  Imprisonment; 
Fraud;  Libel  and  Slander;  Master  and  Serv- 
ant, ^=>301-332 ;  Municipal  Corporations, 
^=>81S-857;  Negligence;  Nuisance;  Trover 
and  Conversion. 

4=>2  ^.T.)  Local  statutes,  unless  it  be  other- 
u'ise  shown,  hove  no  force  as  to  torts  committed 
by  residents  ojitaide  of  the  state.— Post  v.  Burg- 
er &  Gohlke,  111  N.  E.  351,  216  N.  Y.  544. 

TOWNS. 

See  Municipal  Corporations. 

TRADE  FIXTURES. 

See  Fixtures,  «=>ie. 

TRADE  SECRETS. 

See  Injunction,  ^=>tS6. 

TRANSFER  OF  CAUSES. 

See  Trial,  «e>ll. 

TRANSFER  TAX. 

See  Taxation,  <S=»866-904. 

TRESPASS  TO  TRY  TITLE. 

See  Ejectnient. 

TRIAL. 

SeeCostn;  Criminal  Law,  €=>{J27%-814 ;  Jury; 

New  Trial;  Stipulations;  Venue. 
For  trial  of  particular  Bctione  or  proceedings, 

we  also  the  various  specific  topics. 
Tor  review  of  rulings  at  trial,  eee  Appeal. 
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I.  ironoB  or  tbxju.  amo  pbeloex- 

irABT  PBOOEEDnrOS. 

«=>3  ffl.T.Sap.)  Under  Code  Civ.  Proc  }  973, 
the  defendants  in  action  on  claim  under  mort- 
gage from  their  tratator,  who  pleaded  res  judi- 
cata and  limitation  of  action,  were  entitlea  to 
have  saeh  issuea  separately  tried  before  the 
trial  of  the  other  issues.— Beich  v.  Cochran,  157 
N.  Y,  S.  180. 

n.  DooxETs,  Liars,  ahd  oaxxx- 

DABS. 

1 1  (N.Y.Snp.)  Where  plaintiff's  complaint, 
stating  a  cause  of  action  at  law,  but  containing 
a  mistaken  prayer  for  equitable  relief,  is  demur- 
red to,  the  demurrer  will  be  overruled,  with  di- 
rection that  the  action  be  placed  upon  the  Trial 
Term  calendar.—Quinan  v.  Blum,  157  N.  Y.  S. 
279. 

m.  COURSE  AMD  CONDUCT  OF 
TRZAI.  nr  OENEBAK 

(N.Y.Snp.)  Where  plaintiff's  counsel  took 
advantage  of  the  trial  judge's  absence  to  make 
unwarranted  and  improper  references  during 
his  stmimation,  although  the  Judge,  upon  his  re- 
turn, endeavored  to  remedy  the  injury  done  to 
defendant,  his  absence  was  loejudlcial.— Stein 
V.  Bauman,  167  N.  Y.  S.  10. 
®=93t  (N.Y.Sup.)  Where  defendant's  counsel 
did  not  protest  against  the  trial  judge's  absent- 
lag  hiiQself  during  summation  by  plaintifTa 
counsel,  he  did  not  thereby  acquiesce  in  such 
absence.— Stein  v.  Bauman,  167  N.  Y.  S.  iXK 

n  TAKING  CASE  OB  QUESTION 
FBOM  JUBT. 
(A)  4nOTtl«iu  o(  IiKw  or  oC  Fset  tm  Qcb- 

«=»I40  (N.Y.Snp.)  The  eredlbUity  of  witnesses 
is  for  the  jury.— tiriffln  t.  PenDsylvania  Steel 
Co.,  157  N.  Y.  S.  65. 

4s>l49  <N.Y.Sup.)  In  action  for  conversion,  de- 
fects in  proof  respecting  ownership,  demand, 
and  wrongful  detention, 'fesM  waived  by  failure 
to  move  at  close  of  the  case  for  dismissal  or  di- 
rection of  verdict.— E^arber  t.  Essie  Const.  Co., 
157  N.  Y.  S.  782. 

(O  DtsmiBMl  OF  MoBSnltt 

^s>l62  (N.Y.Snp.)  It  was  not  error,  in  setting 
aside  verdict,  to  dismiss  complaint,  though  deci- 
sion on  motions  therefor  had  not  been  reserved, 
nor  questions  submitted,  under  Code  Civ.  Proa. 
1 1187.— Wright  V.  Wall,  157  N.  Y.  S.  808. 

.  Vn.  niSTBUGTXONS  TO  JUBT. 

(C)  Form,  Reanlsitcs,  and  Svfllelener. 

®=»234  (N.Y.Sup.)  In  plalntifE  depositor's  action 
to  recover  money  paid  by  defendant  bank  to 
employ^,  guilty  of  forgery  and  other  irregulari- 
ties and  m  an  insane  asylum  at  the  time  of 
trial,  it  was  error  to  Charge  that  jury  might  in- 
fer from  plaintiffs  failure  to  call  such  employ^ 
as  witness  fctiat  his  testimony  would  be  adverse 
to  plaintiff.— Metallurgical  Securitiee  Co.  v.  Me- 
chanics &  Kletals  Nat.  Bank  of  City  of  New 
York,  157  N.  Y.  S.  821. 
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^=>252  (N.T.Sup.)  In  an  action  by  one  injared 
in  attempting  to  place  an  electric  motor  on  a 
trade,  inBtraction  that,  if  a  sudden  starting  of 
the  motor  was  ordered  without  warning  to  as- 
sist in  getting  it  upon  the  track,  etc.,  is  er- 
roneous, where  there  was  nothing  to  show  that 
such  starting  of  the  machine  wonid  have  been 
o£  aBsiatanee.— Carrington  t.  Holbrook,  O&bot  & 
RoUiDs,  157  N.  Y.  S.  457. 

(G)  OoastraetioB  and  OpcrKtlon. 

€3»296(13)  (N.T.Sup.)  In  action  for  conver- 
sion, hetd  that,  if  charge  was  objectionable,  as 
stating  that  ownership  was  not  in  dispute,  it 
was  cured  by  judge's  remark  at  time  excep- 
tion on  that  ground  was  taken.— Farber  r.  Es- 
sie Const.  Co.,  157  N.  T.  S.  782. 

TROVER  AND  CONVERSION. 

See  Brokers,  ^»86:  JA^tey  Stable  and  Oa- 
rage Keepers,  4=9T»  8. 

I.  ACTS  comiTi'ruTuro  oowvisb- 

SIOK  AND  UABILITT 
THEBEFOR. 

«=>9  (N.T.Sup.)  Landlord's  sale  of  part  of  fix- 
tures placed  on  his  premises  under  conditional 
bill  of  sale  and  left  by  his  tenant  held  a  con- 
version of  such  part,  regardless  of  demand,  and 
such  assumption  of  dominion  as  to  constitute 
a  rouTersion  of  the  part  not  sold.— Meyer  T. 
Galland,  157  N.  T.  -S.  62. 

n.  AonoHs. 

(A)  nivht  of  Aetloa  aad  DettBses. 

«=s>l6  (N.T.Sup.)  When  defendant  lessee,  aft- 
er'cordemnation  of  premises  by  city,  sold  the 
heating  plant  and  area  railing  of  the  building, 
'Wrecker,  with  contract  right  to  all  materials  re- 
moved, held  entitled  to  maintain  trover  and  con- 
version for  the  articles  sold.- Levenson  Wreck- 
ing Co.  V.  Hillebrand,  157  N.  T.  8.  515. 
^17  (N.T.)  Where  plaintiff  held  legal  titie  to 
a  safe  under  a  bill  of  sale  intended  to  operata 
as  a  chattel  mortgage,  he  had  such  titie  as 
would  enable  him  to  recover  damages  for  its 
conversion.— Sheldon  McFee,  111  N.  B.  220, 
218  N.  T.  618. 

(D)  Damaae*. 

^»62  (N.T.Sup.)  In  wrecking  contractor's  ac- 
tion of  trover  and  conversion  against  defendant 
lessee  for  value  of  heating  plant  and  area  rail- 
ing removed  from  condemned  building,  judgment 
for  $475  held  against  the  weight  of  t£e  evidence, 
requiring  reduction.— Levenson  WrecUng  Co.  T, 
HiUebrand,  167  N.  T.  S.  516. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 

See  Assignments  for  Benefit  of  Creditors ;  Chat- 
tel Mortgages ;  Executors  and  Administrators, 
«=^95:  Judgment,  ^e>A89:  Perpetnlnes, 
*=96 ;  Wills,  «=»e81-«84. 


I.  OBEATZOK,  XZnTEirOB,  AHD  TA- 
UDXTT. 
(A)  Bxpr««a  Trnsts. 

<S=»30  (N.t.Sup.)  A  will  and  a  written  Instru- 
ment executed  by  the  deviaee  hetd  a  covenant 
to  stand  seised,  good  ss  a  grant  under  Real 
^gr^  Law,  88  90^.— Allen  v.  Litcbard,  167 

m.  APPOINTMEKT,  QUAIJFIOA- 
TIOK,  AKD  TENURE  OF 
TBU8TEE. 

«=»t69(l)  (N.T.8m>.)  Upon  the  apptdntment 
and  QualiGcsticMi  of  an  administrator  with  the 
will  annexed  as  a  successor  to  an  executor  and 
trustee,  he  did  not  take  legal  titie  to  the  fee, 
which  vested  in  the  Supreme  Court,  which  would 
be  empowered  to  appouit  some  person  to  execute 
the  truat.- Eelsey  v.  MacTigue,  167  N.  T.  S. 
730. 

V.  EZECUnOV  OF  TBirST  BT  TRUS- 
TEE OB  BT  OOUBT. 

«=»274  (N.T.Sur.)  Where  a  testamentary  trust 
provides  that  the  life  beneficiary  shall  have  the 
net  income,  the  income  is  subject  to  the  proper 
administration  expenses  of  carrying  the  assets 
of  the  trust.— In  re  Brooklyn  Trust  Co.,  157  N. 
T.  S.  547. 

The  expenses  of  maintenance  and  preservation 
of  property  taken  under  mor^ge,  included  in 
property  dven  in  trust,  with  directions  to  pay 
the  "net  income"  to  the  life  beneficiary,  held 
chargeable  against  the  income.— Id. 
«=>284  (N.T.Sur.)  A  fund  Inyaeted  by  decedent 
in  trust  for  his  daughter  held  payable  to  her 
by  his  executors  only  when  she  should  actually 
and  in  good  faith  prepare  for  the  building  or 
purchase  a  bovse.— In  re  UitcheU*  157  a.  T. 
S.  683. 

Vn.  EVTABZISHiaSlIT  ABD  EB- 
FOBOEKEMT  OF  TBU8T. 

(C)  Aotfons. 

«=>366(1)  (N.T.Sup.)  In  action  to  enforce  al- 
le^  trust,  created  by  person  who  had  parted 
with  titie  and  possession  of  trust  fund  before 
his  death,  personal  representatives  held  not  nec- 
essary parties-^Larom  t.  Fabre,  157  N.  T.  S. 
1063. 

«=s>374  (N.T.Sup.)  The  holder  of  a  note,  being 
only  a  simple  creditor  of  one  with  whom  secur- 
ity for  the  note  was  deposited  in  trust  by  the 
maker  of  the  note,  can,  after  payment  on  the 
note  by  the  maker,  have  judgment  against  the 
trustee  only  for  tiie  amount  of  the  note  un- 
paid, though  the  trustee,  wbo  misapplied  the 
collateral,  is  insolvent— McGrath  T.  Cammie 
Trust  Co.,  167  N.  Y.  8.  42. 

UTRA  VIRES. 

See  Corporations,  ^=>615. 

UNDERTAKINGS. 

See  Appeal,  ^1232,  1243;  Ball.  «»75. 
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UNITED  STATES. 

IV.  0I.AI1IS  AGAINST  UNITED 
STATES. 

1 1  (N.Y.)  AssigomeDt  of  claim  against  the 
United  states  .htM  void  aa  between  aBsignor 
and  assignee  as  well  as  between  all  other  par- 
ties, for  failure  to  comply  absolutely  with 
Rev.  St  U.  S.  g-3477  (U.  S.  Comp.  St.  1913,  S 
6383),  providing  the  method  of  assignment  oi 
claims  against  the  United  States.— fianbattan 
Commercial  Go.  t.  Panl.  Ill  N.  E.  76,  216  N. 
T.  481. 

USAGES. 

See  Oastoms  and  nsages. 

USURY. 

I.  USURIOUS  CONTRACTS  AND 
TRANSACTIONS. 

«s»52  (N.T.)  Under  Oeneral  Business  Law, 
870-37S,  denouncing  usury,  a  note  covering  a 
loan  for  $60,000  by  an  unseated  stock  broker  to 
another  broker  for  use  by  the  latter's  firm,  the 
agreement  being  that  the  lender  should  receive 
$10,000  a  year  for  tlie  use  of  bis  money,  was 
voio,  though  part  of  the  return  was  superficiai'y 
salary  to  the  lender  for  services.— Uranuis  v. 
Stevens,  111  N.  E.  263.  216  N.  Y.  683. 

<B]  Rlslita  and  Remeaies  of  Parties. 

«s»ll3  (N.Y.)  The  presumption  la  against  the 

taking  of  usury. — Grannis  v.  Stevens,  lU  N. 

K.  -Jm.  218  N.  T.  583. 

®=>1I7  (N.Y.)  The  taking  of  usury  must  \» 
establiafaed  by  clear  evidence  aa  to  all  its  es- 
sential elements. — Grannis  v.  Stevens,  111  N. 
E.  268,  216  N.  Y.  583. 

VACATION. 

See  Appeal.  «=>113,  9^,  1199;  Courts,  <S=> 
481;  Diacovery,  <E=>61;  Judgment,  ®=i368, 
150-172,  343-494;  Municipal  Oorporationa. 
4S9657 ;  Process,  «=>158. 

VAGRANCY. 

(N.Y.Gen.SeBS.)  To  sustain  a  conviction 
of  violating  Tenement  House  Law,  S  150,  as 
amended  by  Laws  1913,  c.  688,  it  most  be  prov- 
en that  defendant  "knowingly  resides" ;  that  is, 
having  knowledge  that  the  bouse  is  a  house  of 
prostitution.— People  t.  Brown,  1S7  N.  Y.  S. 
405. 

$=>3  CN.Y.Gen.SesB.)  Knowledge  that  house  is 
house  of  prostitution  may  be  proven  by  direct 
evidence  or  by  circumstances. — People  v.  Brown, 
157  N.  Y.  S.  465. 

In  a  prosecution  for  vagrancy,  evidence  held 
insufficient  to  show  that  defendant  knew  that 
the  house  in  which  she  was  residing  was  a 
house  of  prostitution.— Id. 

VALUE. 

See  Eminent  Domain,  4»202;  Evidence,  <S=> 
18,  528. 


VENDOR  AND  PURCHASER. 

See  Exchange  of  Property ;  Executors  and  Ad- 
ministrators, <@=>337-364;  Insurance,  <&=> 
580;  Judicial  Sales;  Landlord  and  Tenant, 
4=»92;  Lis  Pendens,  4s»25;  Sales;  Spedfic 
Performance;  Taxation,  «s»734. 

H.  OON8TRVCTION  AMD  OFBRATION 
or  CONTRACT. 

tfB954  (N.Y.Sup.)  A  purchaser  in  possesion, 
who  had  not  fully  paid  tbe  purchase  price,  held 
the  equitable  title,  although  the  vendor  held  the 
legal  title  as  security  for  the  payment  of  the 
price.— Moore  v.  Taylor,  157  N.  Y.  S.  921. 
4=»64  (N.Y.Sup.)  Under  an  agreement  for  the 
purchase  of  property,  read  together  with  the 
map  attached,  held,  that  the  purchaser  was  buy- 
ing and  the  vendor  was  selling  the  property 
within  the  continuous  line  of  the  survey,  in- 
cluding, as  an  unbroken  part  thereof,  a  dock. — 
Composite  Metal  Lath  Co.  t.  Glasco  Ice  Co.. 
157  N.  Y.  S.  363. 

IV.  PERFORMANCE  OF  CONTRACT. 

(A)  Title  aad  Batata  of  Veadov. 

^134  (N.Y.Sup.)  Under  Transfer  Tax  Law. 
g§  220,  222,  224,  property  which  plaintiff  con- 
tracted to  convey  free  from  liens,  except  mort- 
gage, held  incumbered  by  transfer  tax,  though, 
upon  subsequent  assesmnent  of  tax,  equity  was 
held  to  have  no  value. — Smith  v.  Browning,  157 
N.  Y.  S.  71. 

•S=)I44  (N.Y.Sup.)  Purchaser,  entitled  to  title 
free  from  liens,  held  not  required  to  accept  sure- 
ty bond  or  other  indemnity'  against  transfer  tax, 
which  was  a  lien  on  the  premises, — Smith  v. 
Browning,  167  N.  Y.  S.  71. 

V.  RIGHTS  AND  UABIUTIES  OP 

PARTIES. 

(A)  Ab  to  Bacli  OtbeF. 

4!=>203  (N.Y.Sup.)  Purchaser  in  possession  be- 
fore full  payment  of  price  as  equitaole  owner  was 
subject  to  any  loss  by  fire  not  due  to  the  vendor's 
fault,  as,  notwithstanding  tbe  loss,  he  remained 
liable  for  the  price.— Moore  v.  Taylor,  167  N.  Y. 
S.  921. 

(B)  Aa  to  Tfctrt  Persona  la  Geaeval. 

4=3214  (N.Y.Sup.)  An  action  by  the  asdgnee 
of  a  contract  of  sale  of  a  dwelling  house  against 
the  vendors  for  willful  damage  thereto  before 
conveyance  was  maintainable,  beine  in  the 
nature  of  the  old  action  on  the  case,  though  not 
strictly  for  waste,  under  Code  Civ.  Proc.  { 
1651.— Potter  v.  Bierwirth,  157  N.  T.  S.  25. 

In  an  action  by  the  assignee  of  a  contract  of 
sale  of  a  dwelling  house  against  the  vendors 
for  willful  damage  thereto  prior  to  conveyance, 
evidence  held  sufficient  to  show  such  damage. 
-Id. 

In  an  action  by  the  assignee  of  a  contract  of 
sale  of  a  dwelling  house  against  the  vendors 
for  willful  damage  thereto  prior  to  conveyance, 
the  measure  of  damages  was  the  difference  in 
value  before  and  after,  though,  had  defendants 
claimed  that  the  damage  could  be  repaired  at 
less  coat  than  the  impairment  in  value,  they 
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coald  have  Invoked  ancb  exceptional  measure. 
-Id. 

In  an  action  by  the  assignee  of  a  contract  of 
Bale  of  a  dwelling  house  against  the  vendors  for 
wUlfttl  damage  thereto  priijr  to  conveyance, 
treble  dam  axes  were  improperly  allowed,  nnder 
Penid  Lew,  f  1433,  allowing  the  recovery  of  such 
damages  for  such  injury  to  real  or  personal 
property  of  another. — Id. 

«=s2l8  (N.Y.Sup.)  Purchaser  in  possession  be- 
fore full  payment  of  the  price,  as  eauitable  own- 
er liable  for  the  price,  held  entitled  to  maintain 
an  action  against  one  whose  negligence  caused 
loss  to  the  property  by  fire. — Moore  T.  Tayl0T» 
157  N.  y.  S.  921. 

(O  Bona  Fide  Pareliaa«ra. 

4=3229  (N.  T.  Sup.)  Where  a  woman  indnced  a 
second  marriage  by  fraud,  and  the  husband 
thereafter  gave  her  a  conveyance  to  secure  a 
loan,  which  he  otherwise  would  not  have  done, 
and  instituted  a  suit  for  annnlment  of  Uie  mar- 
riage, the  wife  giving  her  attorney,  who  had 
acted  In  the  loan,  a  quitclaim  deed  of  her  inter- 
eat  in  the  property  conveyed  for  his  services, 
the  situation  was  such  as  to  put  the  attorney 
upon  inquiry.— Butler  v,  Butler,  157  N.  Y.  S. 
188. 

<3=323l(9)  (N.Y.Sup.)  Where  plaintifira  mort 
gage  on  land  was  recorded  in  the  cleric's  office 
of  the  county  where  it  was  situated  when  de- 
fendant's deed  from  the  owner  was  made  and 
recorded,  defendant  took  title  and  made  pax." 
ments  on  account  of  the  premises  at  her  own 
risk,  and  not  at  plalntlGC's,— Van  Aistine  T.  Hub- 
bell,  157  N.  T.  S.  706. 

Vn.  BEMEDISa  OF  PUBCmATOB. 
(A)  Recovery  of  Pavohaae  HonoT  P«ld< 

<S=>334  (N.T.Sup.)  Where  the  vendor  bad  no 

title  to  dock  property  beyond  the  original  high- 
water  mark  in  a  river,  and  was  unable  to  give 
title  thereto  according  to  its  agreement,  the  pur- 
chaser was  entitled  to  recover  back  his  deporit 
nud  the  expense  incurred  through  the  vendor's 
breacb.~-Compo8ite  Metal  Latb  Co.  T.  Qlasoo 
Ice  Co.,  157  N.  Y,  S.  363. 

VENUE. 

I.  NATITKE  OB  SUBJECT  OF  AOTIOIT. 

I  (N.Y.Sup.)  Under  Code  Civ.  Prot  fi  983, 
subd.  2,  requiring  actions  against  poblie  ralcers 
for  acts  done  in  virtue  of  their  offices  to  be 
brought  in  the  county  where  the  causes  arose,  an 
action  for  false  imprisonment  must  be  brought 
in  the  county  of  which  the  defendants  are  offi- 
cers.—I'olmanteer  V.  Badeau,  157  N.  Y.  S.  915. 

«=>l6!/2  (N.Y.)  Under  Code  Civ.  Proc.  {  484, 
concerning  Joinder  of  actions,  where  a  complaint 
allied  destruction  of  real  estate  and  pei-sonal- 
ty,  there  was  a  misjoinder,  although  the  sep- 
arate causes  of  action  were  not  well  stated,  as 
it  did  not  appear  that  they  did  not  require  dif- 
ferent places  of  trial. — Jacobus  v.  Colgate,  111 
N.  E.  837,  217  N.  Y.  235. 


m.  OBAHOE  OF  VBMinB  OB  PLACE 
OF  TBZAZ.. 

«=>6I  (N.Y.Sup.)  Where  plaintiffs  ignored  de- 
fendants' demand  for  change  of  venue,  made 
when  the  answers  were  filed,  and  later  filed 
amended  answers,  demanding  a  diann,  and 
within  15  days  thereafter  filed  bis  motion  for 
change,  the  motion  was  within  time.— Folman- 
teer  v.  Badeaa,  1S7  N.  7.  S.  015. 

VERDICT. 

Appeal,  e=*930,  906. 1001 ;  Ejectment  ♦=> 

VESTED  REMAINDERS. 

See  Wills,  «s>«20,  634. 

VOTERS. 

See  Blectiixia. 

WAGERS. 

See  Insnrance,  «»119. 

WAGES. 

See  Master  and  Servant,  «=3>70-77;  Parent 
and  Child,  «s»6,  6. 

WAIVER. 

See  Action,  «=>28;  Appeal,  «S=»1076,  1078; 
Estoppel;  Fixtures,  ^s>33;  Landlord  and 
Tenant,  «=>92 ;  Pleading,  <e=>408,  411 ;  Pro- 
cess, «=>166;  Sales,  «=»50,  121,  288;  Wit- 
nesses, ®=»219. 

WAREHOUSEMEN. 

(S=»2<N.Y.)  Public  Health  Law.  {  887,  as 
amended  by  Laws  1914,  c.  414,  in  effect  April 
17,  1914,  making  it  unlawful  to  keep  food  in 
cold  storage  for  ten  months,  did  not  apply  retro- 
spectively to  food  in  storage  when  the  act  took 
effect  and  an  infonnatton  cnarging  keeping  pigs' 
feet  in  storage  more  than  ten  months  in  all  hut 
less  than  that  period  after  the  amendment  took 
effect,  held  to  charge  no  offense  and  to  be  bad 
on  demurrer.— People  v.  Wendel,  111  N.  B.  846, 

ai7  N.  X.  26a 

WARRANTY. 

See  Food,  <^25;  Sales,  «=3271-288,  428-442. 

WATERS  AND  WATER  COURSES. 

See  Canals ;  Navigable  Watm. 

ZX.  PUBUO  WATEB  8UPPI.T. 

(A)  Domeatle  and  Moiilclpal  Pni-poHea. 

<^I94  (N.Y.Co.Ct)  Under  Niagara  Falls  CHty 
Charter,  S  220  and  section  501.  added  by  laws 
1008,  c.  145,  held,  that  location  of  main  in 
street,  making  all  private  water  connections 
free  of  charge,  were  matters  within  the  dis- 
cretion of  the  board  of  water  commissioners,  not 
subject  to  Judicial  review. — Vv  eatem  New  York 
Water  Co.  v.  Laugblin,  157  N.  Y.  S.  257. 
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WAYS. 
WHARVES. 


4=»S  (N.T.Sup.)  Inability  of  lessee,  who  agreed 
to  "put,  maintain,  and  teep  wharf  property 
•  •  *  in  good  and  sufficient  repair  •  •  • 
at  his  expense,"  was  not  limited  to  repairs  easi- 
ly made,  but  required  all  necessarr  repairs,  and 
delivery  of  the  wharf  at  the  end  of  the  term 
in  usable  condition.— Oity  of  New  To*  T.  M<^ 
earthy,  1B7  N.  T.  S.  711. 

Where  tenant  agreed  to  pat  and  to  maintain 
a  wharf  in  good  conditio,  the  measure  of  the 
landlord'a  damages  for  breadi  of  the  covenant 
was  not  the  cost  of  reconstructing  the  pier,  but 
was  the  difference  in  value  thereof  at  the  time 
the  tenant  surrendered  possesaion  and  the  time 
he  took  posaessfon.— Id. 

WILLS. 

See  Conversion,  «=al6 ;  Goorta,  «b»S!00%  ; 
Executors  and  Administrators;  Perpetuities; 
Powers,  «=932,  36;  Tmsts. 

I.  NATURE  AKD  EXTENT  OF  TESTA- 
BIENTABT  POWER. 

«=>I3  (N.T.Sup.)  Where  the  nearest  of  kin  to 
a  decedent  was  a  first  cousin.  Decedent  Eetate 
Law,  §  17,  did  not  apply,  so  that  the  testator 
might  devise  the  bulk  of  his  estate  to  a  rellgioua 
corporation.— In  re  Danklefsen'a  yfVH,  157  N. 
T.  S.  110. 

^=»I5  (N.T.Sur.)  In  computing  the  fund  of 
which  one-half  is  to  be  paid  to  institutions, 
which  tall  within  the  inhibition  of  Decedent  Es- 
tate I/aw,  S  17,  the  estate  should  be  taken  at 
its  value  when  testatrix  died,  and  debts,  but 
not  adminlatratimi  expenses,  be  subtracted  there- 
from.—In  re  Brooklyn  Trust  Go^  157  N.  T.  S. 
071. 

Where  by  reason  of  delay  in  disposition  of  ^ 
tato  there  have  been  decreases  in  the  value  of 
the  property,  and  accruals  of  interest  or  in- 
come, the  decreases  must  be  considered  In  de- 
termining the  value  of  the  estate  as  of  the  time 
of  death.— Id. 

Where  It  becomes  necessary  to  include  in 
the  valuation  of  the  estate  the  value  of  remain- 
ders, thoy,  if  vested,  must  be  appraised  by  the 
use  of  the  life  tables.— Id. 

<@=^I5  (N.T.Sur.)  In  computing  the  fiind  of 
which  one-half  is  to  be  paid  to  institutions 
which  fall  within  the  inhibition  of  Decedent  Es- 
tate Law,  {  17,  the  estate  should  be  taken  at 
its  value  when  decedent  died,  and  debts,  but 
not  administration  expenses,  be  subtracted  there- 
from.—In  re  Oolbum's  Estate,  1C7  N.  T.  S.  678. 

XV.  BEQUISITEa  AND  VAIJDITT. 

(A)  Natore  mnd  ExaeiitlalM  of  Teatmm«Bta- 
rr  DIspoBltlona. 

4=s>88  (N.T.)  A  writing  whereby  one  promised 
to  care  for  another  during  the  latter's  life,  and 
the  latter  promised  to  pay  the  former  a  certain 
sum  per  month  "so  Ioiir  as  I  live,  and  at  my 
death  she  is  to  have  $20,000  that  she  will  find 
in  the  safe  deposit."  is  in  its  entirety  an  ir- 
revocable contract,  and  not  In  part  testamentary 


in  character.— GaNvn  t.  Palmer.  Ill  N.  R  223, 
216  N.  T.  60S. 

(G)  Revocation  and  Revival. 

^(84  (N.T.Sup.)  Where  a  testator  willed  bis 
estate  to  a  religious  corporation,  and  by  a  will 
later  made  expressly  declared  valid  the  terms 
of  the  old,  except  that  another  bequest  should 
be  made,  there  was  nothing  inconsistent  in  the 
two  wills,  and  the  second  was  but  a  codicil  of  the 
first,  so  that  they  could  stand  together.- In  re 
Danklefsen's  Will,  157  N.  T.  S.  110. 
«=>I85  (N.T.Sup.)  Where  testator  wiUed  his 
estate  to  a  religious  corporation,  and  thereafter 
in  a  new  will  declared  valid  the  terms  of  the 
old,  except  that  a  small  bequest  should  go  to  an 
individual,  a  subsequent  entry  on  the  second 
will,  "The  foregoing  testament  is  hereby  recalled 
in  all  its  words  and  points,"  was  a  revocation 
of  the  codicil  alone,  and  not  of  the  earlier  will. 
-In  re  Danklefsen's  Will,  157  N.  T.  S.  119. 
«=»I95  (N.T.Sup.)  Testator,  revoking  a  second 
will  by  which  an  additional  begneet  was  made, 
thus  reducing  the  residue  bequeathed  by  the 
earlier  will,  died  intestate  as  to  such  additional 
bequest.— In  re  Danklefsen'a  WiU»  157  N.  T.  S. 

V.  PROBATE,  E8TABZJSHMENT,  AND 
ANNUX.MENT. 

(A)  Probate  and  Revoeatioa  In  General. 

«=>203  (N.T.Sur.)  A  probate  proceeding  is  one 
in  rem,  the  whole  issue  Is  directed  to  the  factum 
of  will,  and  there  is  no  plaintiff  nor  defendant 
—In  re  Eno's  WiU,  157  N.  T.  S.  658. 

(D  Hearlnc  or  Trial. 

€=s>3l6  (N.T.Sur.)  A  trial  with  jury  in  probate 
proceedings  is  not  a  trial  at  law.  but  an  inquisi- 
tion.—In  re  Dorsey's  Will,  157  N.  T.  S.  662. 
«=33I8  (N.T.Sur.)  Code  Civ.  Proc.  H 
2614.  relating  to  contested  probate  proceedings, 
the  finding  of  the  jury  on  issues  submitted  to 
them  by  the  surrogate  held  not  conclunlve  on 
him.— In  re  Eno's  WUl,  157  N.  T.  S.  553. 

An  order  framing  issues  for  trial  in  a  contest- 
ed probate  proceeding  is  a  part  of  the  trial, 
within  Code  Civ.  Proc.  |  2506,  unless,  perhaps, 
the  issues  are  first  framed  for  trial  in  the  Su- 
preme Court — Id. 

•^333  (N.T.Sur.)  Code  Civ.  Proc.  S  2770,  ren- 
ders applicable  to  trials  of  contested  probate 
proceedings  with  juries,  section  1185,  relating  to 
direction  of  verdict  subject  to  opinion  of  judge, 
and  section  1233,  relating  to  motion  for  judg- 
ment on  special  verdict — In  re  Dorsey's  Will, 
157  N.  T.  K.  682. 

Motions  for  judgment  on  special  verdict  In 
contested  probate  proceedings  tried  with  jury 
should  be  made  at  a  deferred  date.— Id. 
«=»337  (N.Y.Sur.)  Code  Civ.  Proc.  §  2770.  ren- 
ders applicable  to  trials  of  contested  probate 
proceedings  with  juries  section  998,  relating  to 
motion  for  new  trial  on  minutes  of  judge. — In 
re  Dorsey's  Will,  157  N.  T.  S.  662. 

Motions  for  new  trial  in  contested  probat«^ 
proceedings  tried  with  jury  should  be  made  at  a 
deferred  date. — Id. 

Under  Code  Civ.  Proc.  {  2614,  a  verdict 
agalnat  the  weight  of  evidenea  In  a  probate  pro- 
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ceeding  mtut  be  set  adde  hj  tiw  mnogate  of 

his  own  motiuL— Id. 

(J)  Jvdment  or  Deeree. 

<&=s348  (N.Y.Sup.)  Where  the  decree  oud  find- 
inm  of  a  mrrc^ate  denying  probate  of  a  later 
wul  presented  by  a  leeatee,  who  claimed  under 
the  earlier  will  providing  for  forfeiture  of  gift 
in  case  of  attacK,  could  be  coDstrued  as  con- 
sistent with  wod  faith,  they  ehoald  be.— In  re 
Kirkholder's  Estate.  167  N.  T.  S.  37. 

(H)  Operation  mnd  Bfleet. 

^=3431  (N.T.Snp.)  A  decree  of  the  surrogate, 
denying  probate  to  a  will  on  the  groand  that  it 
was  not  the  last  wiU  and  testament  of  the  de- 
ceased, ifl  a  condnsive  adjudication  to  that  effect 
—In  re  Kirkholder's  Estate.  157  N.  Y.  S.  37. 

Where  the  decree  of  the  sorro^te  denying 
probate  to  a  will  failed  to  clearly  indicate  upon 
what  ground  It  rested,  held  that,  to  determine 
what  matters  were  concluded,  the  surrogate's 
findings  might  be  considered.— Id. 
«=>432  (N.y.Snp.)  A  decree  of  the  surro- 
gate denying  probate  of  an  alleged  last  will, 
with  his  6ndiogs  and  opinion,  held  to  show  that 
the  instrument  was  a  forgery;  hence  the  peti- 
tioner for  its  probate  cannot  take  legacy  under 
a  prior  wlQ  conditioned  that  a  legatee  attacking 
the  win  Bhonld  forfeit  Us  legacy.— In  re  Kirk- 
holder's Estate,  167  N.  T.  8.  37. 

VI.  OONSTBTTOTIOir. 
(A)  General  Rnlca. 

«ss>439  (N.Y.Sop.)  The  controlling  factor  in  the 
eonstnietion  o<  a  will  la  the  intent  of  the  testa- 
tor, if  expressed.— In  re  Brann.  157  M.  Y.  S. 
766. 

•s>439  (N.Y.Sar.)  In  construing  a  prorision 
of  a  will  directing  tlie  use  of  money  to  erect  a 
monument  over  testatrix's  grave,  the  fact  that 
persons  interested  consent  to  any  jparticular 
form  of  construction  will  not  authorize  a  con- 
struction deviating  from  the  intent  of  testatrix. 
—In  re  Young's  Estate.  167  N.  Y.  S.  4M. 
«=»44t  (N.T.)  The  intention  of  testatrix  is  to 
be  determined  from  the  language  of  the  will,  as 
constmed  in  the  light  of  the  circumstaneee  sur- 
rounding its  eucution^In  re  ThompsoD.  Ul 
N.  E.  782,  217  N.  Y.  111. 

^=>448  (N.Y.Sur.)  Such  construction  of  a  wiU 
as  wi]l  result  In  intestacy  will,  if  possible,  be 
avoided.-In  re  Lotz.  157  N.  Y.  S.  685. 
©=3452  (N.T.Sur.)  That  construction  of  a  will 
is  to  be  preferred  which  inclines  to  the  side  of 
inheritance  of  children  of  a  deceased  child  of 
testatrix.— In  re  Lotz,  157  N.  Y.  S.  685. 
^^456  (N.Y.Sur.)  In  construing  a  will,  words 
having  a  fixed  intent  must  be  given  their  natural 
meaning,  in  the  absence  of  some  verbal  quali- 
fication found  in  the  will.— In  re  Van  Gleef,  167 
N.  Y.  a.  549. 

e=^4S7  (N.Y.)  The  presumption  that  a  will  of 
personalty  was  intended  to  speak  aa  of  testa- 
tor's deaui  may  be  rebutted  when  the  nature  of 
the  thing  beaneatbed  or  the  langna«e  used  in 
the  bequest  Indicates  tJiat  testator  mtraided  it 


to  speak  as  of  the  time  of  maUng  the  wilL— 
In  re  Thompson,  111  N.  B.  7^,  m  N,  Y.  111. 
®=»487  (N.Y.Sur.)  In  proceedings  to  obtain  a 
construction  of  an  unambiguous  will,  affiduvita 
detailing  declarations  of  testatrix  cannot  be 
considered  on  the  question  of  her  intent— In  re 
Young's  Estate,  157  N.  Y.  S.  484. 
<&=>489  (N.Y.Sup.)  Where  devise  named  one  as 
beneficiary,  but  gave  as  her  address  that  of  an- 
other beneficiary,  there  was  a  latent  ambiguity, 
permlttinE  introduction  of  parol  evidence  to 
identify  beneficiary  intended.— In  re  Coughlln, 
167  N.  Y.  S.  630. 

Where,  in  a  devise,  one  person  was  named  as 
beneficiary,  followed  by  the  address  of  another 
beneficiary,  evidence  held  to  show  that  the  de- 
vise was  intended  for  the  pereon  who  actually 
lived  at  the  address  given,  and  a  decree  estab- 
lishing the  person  so  Intended  aa  benefldary 
was  proper.— Id. 

iBj  Dealvnation   of   Derloees  and 

te«M  and  Tbalr  Aeapeotlve  Shares. 

«=>49e  (N.Y.Sur.)  Under  a  will  giving  part  of 
testator's  estate  in  remainder  to  the  "lawful  is- 
sue" of  his  daughter,  held,  that  on  death  of  the 
daughter  the  remainder  vested  in  equal  shares, 
one  in  the  representative  of  her  deceased  son. 
one  in  a  living  son,  one  in  the  sole  child  of  the 
deceased  son.  and  one  hi  each  of  the  three  chil- 
dren of  the  ming  son.— In  re  Yan  Oleef,  167  N. 
Y.  8.  549. 

As  normally  nsed,  the  words  "lawful  issue" 
mean  all  descendants  of  the  person  whose  issue 
is  indicated,  and  require  a  per  capita  distribu- 
tion.—Id. 

A  provision  of  a  will,  that  in  "default  of  law- 
ful issue"  of  the  life  beneficiary  certain  distribu- 
tion should  be  made  of  the  estate  in  remainder, 
required  the  exxdusion  of  every  descendant  of 
the  life  benefidarr,  indading  her  grandchildren, 
before  there  conld  be  a  default  of  Issue,— Id. 
^=>49S  (N.Y.Sur.)  Under  a  gift  of  the  remain- 
der, on  death  of  the  life  tenant,  J.,  to  the  "is- 
sue of  J.,  to  be  distributed  to  such  issue  "per 
stirpes,"  a  son  of  J.  dying  t)etore  him  and  after 
testatrix,  the  son's  children  take  his  share. — 
In  re  W'ienhola's  Estate,  167  N.  X.  S.  677. 


(O^  SarvtvovaUp,  Rcpreaentatlon,  and 
Snbstltntton. 

«e=>655  (N.Y.Sup.)  Where  land  was  devised  in 
trust  to  one  for  life,  to  be  divided  at  his  death 
in  Budi  shares  and  to  such  persons  as  would 
have  been  entitled,  bad  such  person  died  pos- 
sessed of  the  property  intestate,  held  tbat,  in 
view  of  Code  CHv.  Proc  |  2768,  subd.  1,  tbe 
widow  of  such  life  tenant  was  entitled  to  a 
share  equal  to  dowerv— Bowne  t.  Oolt,  157  N. 
Y.  S.  27. 

(D)  Deserlptlon  of  Propertr. 

<e=»565  (N.Y.)  Where  testotrix's  will,  contain' 
ing  a  residuary  clause,  in  bequeathing  the  con- 
tents of  her  safe  deposit  box  described  them 
as  "consisting  of  Jewelry,"  etc.,  the  general 
words  will  be  limited  to  things  of  the  same 
sort  aa  Jewelry.— In  re  Thompson,  111  N.  E 
762,  217  N.  Y.  111. 
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«»S70  ^.T.Sup.)  Btodc  In  subsidiary  com- 
panies, distributed  by  S.  Co.  amongr  stockhold- 
ers, held  to  pass  under  beuueat  of  stock  in  S. 
Co.  contained  in  will  preTiously  executed,  un- 
changed by  codidi  subsequently  executed.— In  re 
Brann,  167  N.  T.  S.  766. 
«=>572  (N.T.)  The  general  mle  is  that  a  leg- 
acy of  tie  "contents'*  of  a  safe  deposit  box,  a 
desk,  or  a  chest  plainly  means  whatever  might 
be  therein  at  testator  s  death. — In  re  Thomp- 
son, iU  N.  B.  762.  217  N.  Y.  Ul. 

tP)  Tested  or  GontlmveBt  Bat«te«  Md  I»- 
teresta> 

€=s>629  (N.Y.Sur.)  A  gift  orer,  contained  only 
In  a  direction  to  pay  and  devise  at  the  end  of 
an  intermediate  estate,  will  not  be  deemed  con- 
tingent, where  by  the  utmost  eSort  a  contrary 
intention  can  be  detected  in  the  TilL — In  re 
Lotz,  157  N.  T.  S.  685. 

4t=»634  (N.Y.Sar.)  Under  a  will  giving  income 
of  property  in  trust,  to  pay  income  to  testatrix'B 
husband  for  life  or  while  he  remained  a  widow- 
er, thereafter  the  property  to  be  divided  into 
five  equal  shares  and  four  paid  to  four  children, 
held,  that  the  gifts  to  the  four  children  were 
vested,  not  contingent.— In  re  Iiotz,  157  N.  Y. 
S.  <185. 

Where  the  will  directed  that  one  of  the  five 
equal  shares  into  which  property  was  to  be  di- 
vided should  be  invested  and  tne  income  paid 
to  one  of  testatrix's  five  children  for  life,  and 
after  her  death  the  prindpal  be  divided  equally 
among  testatrix's  remaining  cbildreo,  the  re- 
mainder was  vested,  and  where  one  of  the  four 
children  died  her  sham  passed  to  her  represen- 
tatives. — Id. 

(O)  CoBdlttoas  and  Restrlottonst 

^=9651  (N.Y.Sup.)  On  application  to  compel 
payment  of  a  legacy,  petitioner  having  propound- 
ed another  instrument  for  protmte,  which  the 
surn^ate  rejected  as  a  forgery,  petitions  diould 
show  her  good  faith  in  prwntlng  such  instru- 
ment  in  order  to  avoid  the  effect  of  a  provision 
ns  probated  that  a  legatee  attacking  the  will 
should  forfeit  his  legacy.— In  re  Kirkholder's  Ea- 
tate,  157  N.  Y.  S.  37. 

^==>665  (N.Y.Sup.)  In  view  of  the  penalty  fixed 
by  Pen.  Code,  5  2052,  a  legatee  who  in  good  faith 
presents  for  probate  a  later  will  which  he  be- 
lieves genuine  does  not  lose  bis  legacy  under  a 
clause  forfieiting  the  same  In  caaa  the  legatee 
controverts,  disputes,  or  calls  in  qnestion  the  va- 
lidity of  the  will.— In  re  Kirkhohler'B  Bstate, 
157  %  Y.  S.  37. 

(H)  Katmtea  im  Trnat  mmA  Powers, 

e=»68l(l)  (N.Y.Sup.)  The  mere  fact  that  a  de- 
vise was  to  executes,  without  designating  them 
as  trustees,  made  them  none  the  less  tnistees, 
when  from  the  terms  of  the  will  It  appeared  tliat 
they  were  to  act  as  trustees.— Kelsey  v.  Hac- 
Tigue.  167  N.  Y.  S.  730. 
«s»68l(2)  (N.Y.Sup.)  Executors  held  trustees 
of  an  express  trust  as  to  those  shares  ont  of 
which  the  testatrix  created  life  estates  with  re- 
mainders over,  and  vested  with  the  fee  of  those 
shares  as  trustees,  under  Real  Property  Law,  } 
100.— Kdsey  v.  MacTlgue.  157  N.  Y.  S.  780. 


<8=>682  (N.Y.Sup.)  Will  giving  property  in 
trust  and  providing  for  payment  of  one-half 
income  to  wife  and  one-half  to  daughter  dar- 
ing their  respective  lives  held  to  create  separate 
trusts,  though  property  was  to  be  kept  in 
solido.— Cheever  v.  Cheerer,  157  N.  Y.  S.  428. 

«=5684  (N.Y.Sup.)  Under  a  will  authorising 
trustees  to  pay  the  income  of  a  trust  fund  to  a 

Eerson,  naming  him,  or  his  wife,  naming  her, 
er  right  to  such  of  the  income  as  they  may  al- 
low her  does  not  depend  npon  her  status  as  his 
wife.— In  le  MiUer,  157  nT  Y.  S.  360. 

Where  the  trustees  named  in  a  will,  under  an 
eiercise  of  discretion  therein  granted,  allow  the 
whole  of  the  income  to  one  of  two  beneficiaries 
named,  their  action  will  not  be  disturbed. — Id. 

«=:»6g3(7)  (N.Y.Sup.)  Under  a  devise  of  shares 
of  the  residue  of  real  and  personal  estates  ab- 
solutely, the  fee  of  their  respective  shares  vested 
in  the  devisees,  subject  to  the  power  of  sale  giv- 
en the  execntor.- Kelsey  T.  Hacngne,  157  N.  Y. 
S.  730. 

«=s>693  (N.Y.Snr.)  Under  will  giving  testator's 
daughter  full  power  to  dispose  by  will  of  prop- 
erty devised  to  her,  in  the  conndence  that  she 
would  so  exercise  the  power  "that  the  absolute 
fee  and  possession  will  ultimately  •  •  •  vest 
in  her  brother's  heirs,"  she  had  power  to  dis- 
pose of  the  lands  as  she  chose. — ux  re  McDon- 
ald. 157  N.  Y.  S.  486. 

(I)  Actions  to  OoBstme  WlllB. 

«=»695  (N.Y.Sur.)  An  application  by  executors 
under  Code  Civ.  Proc.  S  ^15,  for  a  construction 
of  the  will  to  determine  whetiKr  the  general  leg- 
acies were  a  charge  upon  the  real  estate  would 

be  entertained,  and  the  will  construed.— In  re 
Noe's  Estate,  157  N.  Y.  S.  679. 

«=»700  (N.Y.Sup.)  Where,  in  action  to  set  aside 
an  instrument  of  division,  remove  a  trustee,  and 
construe  a  will,  it  appeared  that  under  Real 
Property  Law,  g  56,  a  poatbumoos  child  would, 
when  born,  be  entitled  to  an  interest  possessed 
by  the  father  In  the  estate,  and  that,  if  not  made 
a  party,  the  child  would  not  be  bound  by  the 
decree,  held,  that  the  action  should  be  delaye<l 
until  the  birth  of  the  child.— Kane  v.  Odell.  157 
N.  T.  S.  308. 

In  an  action  to  set  aside  instrument  of  divi- 
sion, remove  a  trustee,  and  construe  a  will,  held 
not  essential  that  grandchildren  of  testator's 
son  be  made  parties,  where  their  parent  was  a 
party  and  the  grandchildren,  through  privity 
with  their  parent,  would  be  bound  by  the  de- 
cree.—Id. 

vu.  BIGHTS  jum  uABimmi  or 

DEVISEES  AHD  KEOATSES. 
(A)  Natnro  of  TMle  mwM  Rlslita  In  CMb- 

^»740  (N.T.)  Adult  persons  interested  in  the 
residuary  estate  of  a  testator,  who  have  full 
knowledge  of  the  facts  as  to  tneir  legal  lights, 
may  make  a  valid  and  binding  agreement  to  take 
an  estate  at  variance  with  the  terms  of  the 
will.— Schoellkopf  Holding  Co.  v.  Kavinofcy.  Ill 
N.  E.  60,  216  N.  Y.  507. 

Conditional  agreement  of  heirs  to  take  at  va- 
riance with  will  held  not  binding  on  heirs  of 
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legatee  deceased  prior  to  happeniiie  of  the  con- 

Where  a  will  created  a  trust  estate,  the  income 
to  be  paid  to  certain  beneficiaries,  and  there- 
after b;  an  agreement  of  the  beneficiaries  the 
substance  of  the  trnst  estate  was  changed,  the 
an-eement  was  not  void  as  affecting  the  rights 
of  the  beneficiaries,  since  it  did  not  change  their 
right  to  receive  the  income. — Id. 

tB>  SpeclAe.  DemoBatr«ttT«t  «nd  G*ner&l 

^753  (N.Y.)  Where  a  wiU,  in  making  a  be- 
quest, specifically  mentions  the  contents  of  a 
safe  deposit  box,  merely  describing  the  prop- 
erty as  being  in  the  box,  and  the  language  does 
not  localize  the  subject  of  the  bequest,  such 
will  may  make  a  spedflc  bequest,  rendering  it 
immaterial  whether  the  proper^  remaina  in  the 
box  at  testator's  death.— In  re  Thompton,  111 
N,  E.  762,  217  N.  Y.  111. 

Testatrix's  will,  pronding  that  she  gave  her 
cousin  "the  contents  of  my  safe  deposit  box 
consisting  of  jewelry,  etc.,  excepting  my  savings 
bank  books  therein,^'  did  not  make  a  spednc 
bequest  of  a  certificate  of  deposit  and  a  lease 
contained  in  the  box  when  the  will  was  ex- 
ecuted but  removed  therefrom  before  testator's 
death.— Id. 

^=>753  (N.Y.Sup.)  A  specific  bequest  is  con- 
strued with  reference  to  the  situation  at  the 
time  of  the  drawing  <ii  the  will. — In  re  Brann, 
1B7  N.  Y.  S.  76a 

e=>753  (N.Y.Sur.)  A  bequest  of  "my  bosiness, 
lease  and  contents  in  the  hotel  business  car- 
ried on  at  No.  20  Tenth  avenue  in  the  city  of 
New  York,"  was  specific. — In  re  Klatte's  Es- 
tate. 157  N.  Y.  a  470. 

Where  testator  wills  "all  money  I  may  have 
on  deposit  In  any  and  all  banks  at  the  time  of 
my  death,"  the  legacy  was  specific. — Id. 
«=»756  (N.Y.Sur.)  A  bequest  of  "fifteen  shares 
of  capital  stock"  of  a  corporation  and  "twenty- 
five  shares  ttf  the  capital  stock  of'  a  bank  was 
general.— In  re  Klatte's  Estate,  157  N.  Y.  S. 
470. 

(D)  Blectlom. 

«S3782  (N.Y.Sur.)  Testator's  widow  held  en- 
titled to  dower,  in  addition  to  testamentary 
provisions  in  her  favor,  in  view  of  provision 
that  upon  remarriage  she  should  be  limited  to 
her  dower  right.— In  re  Knabe's  Estate,  157 
N.  Y.  S.  267. 

Widow  held  entitled  to  dower,  In  addition  to 
testamentary  provisions,  unless  will  clearly 
shows  a  contrary  intent — Id. 
«=>782  (N.Y.Sur.)  Where  land  is  devised  in 
trust,  the  dower  of  testator's  widow  is  preserv- 
ed, unless  there  is  obvious  incompatibility  be- 
tween the  actual  assignment  of  dower  and  com- 

Slete  operation  of  the  trust.— In  re  Fitter,  157 
r.  Y.  S.  488. 

A  devise  of  lands  to  testator's  widow  in  trust 
is  not  repugnant  to  the  assertion  of  dower,  un- 
less it  appears  that  the  trust  requires  the  pos- 
session and  control  by  the  trustee  of  the  en- 
tire lands  involved.— Id. 

Provisions  of  a  will  giving  a  life  estate  and 
money  in  truat  for  testator's  wlf«,  and  the  as- 
sertion  of  dower,  held  not  repugnant;  and 


hence  the  widow  was  entitled  to  the  benefit  of 
the  provlsiona  In  her  favor  In  addition  to  dower. 
— Id. 

<F)  I<eBMl«a  Charsea  o»  Propertr,  Ha- 
tate,  or  futereat, 

9=»820  (N.Y.Sur.)  WSH  devising  numerous  leg- 
acies, with  remainder  of  real  and  personal  prop- 
er^ to  executors,  with  power  of  sale,  held  to 
show  Intent  that  general  legacies  should,  in  so 
far  as  necessary,  be  paid  out  of  the  proceeds  of 
the  realty  of  which  teatntrix  died  seued. — In  re 
Noe's  Estate,  157  N.  Y.  S.  679. 

WITNESSES. 

See  Criminal  Law,  «3>7«Z;  SDviaencfti  4=3*47; 
Trial,  «S3140. 

I.  ATTEHDANGE,  PBODVCTIOir  OF 
DOOmtENTS,  AMD  COM- 
FENSATION. 

®=»I6  (N.Y.Sup.)  Where  the  state  commission- 
er of  excise  asks  revocation  of  a  liquor  tax  cer- 
tificate, a  Bubpwna  duces  tecum  may  issue,  on 
application  to  a  justice  of  the  Supreme  Court  un- 
der General  Rules  of  Practice,  rule  9,  requiring 
the  commissioner  to  produce  on  tlie  trial  nny 
reports  or  papers  material  to  the  issue  involved  ; 
but  such  subpoena  should  not  call  for  complaints 
concerning  the  premises  in  question^In  re 
Green,  167  N.  Y.  8.  87. 

II.  COMPETENOT. 

(O  Twtlmonx  of  Fsrtlca  or  Per»on»  In- 
tcrested,  for  or  asalnat  Representn- 
tivea.  Survivors,  or  Svoeeaaora  In  Ti- 
tle or  Intercat  of  Peraona  Deeeaaed  or 
Incompetent. 

9=9 1 59  (N.Y.Sup.)  Testimony  of  defendant's 
wife,  tending  to  show  the  reasonableness  of  his 
contention  that  the  money  sued  for  by  the  ex- 
ecutors was  a  gift  from  testatrix  to  the  wit* 
ness,  held  improperly  excluded.— Palmer  t.  Fy- 
buah,  157  N,  Y.  8.442. 

«^r83'/2  [New,  vol.  9  Key-No.  Series] 

(N.Y.Sup.)  In  an  action  against  a  cor- 
poration to  caned  an  agreement  whereby  bonds 
of  plaintiff  were  loaned  to  defendant,  based  on 
the  ground  that  the  corporation  was  guilty  of 
fraud,  testimony  as  to  misrepresentations  made 
by  a  corporate  agent  now  dead  held  insufficient 
to  warrant  recovery.— Gill  v.  Jamaica  Bay  Mfg. 
Co.,  1S7  N.  Y.  8.  si 

(D)  OOBfidemtlal  Kelatloiu  amA  FrlTUeored 
Oonaasaaleatloaa. 

<@=9202  (N.Y.Sup.)  I>eclarationB  made  by  tes- 
tator to  attorney  drawing  will  held  properly  ad- 
mitted to  explain  latent  ambiguity,  where  attor- 
ney was  aUDscribing  witness,  under  Code  Civ. 
Proc.  I  836,  qualifying  subscribing  attorney  to 
testify— In  re  CoughUn,  167  N.  Y.  S.  630. 
€=>206  (N.Y.Sup.)  In  action  for  damages  for 
breach  <hI  contract,  testimony  of  attorney  who 
drew  it  as  to  conversations  in  Us  office  as  to 
the  contract  in  the  presence  of  all  the  par- 
ties was  not  privileged.~Reitzfeld  v.  Harris, 
157  N.  Y.  S.  460. 
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4=»2I9(S)  (N.T.Snp.)  In  a  servant's  action  (or 
injuries,  where  the  master  compelled  him  to  tes- 
tif7  as  to  his  statements  to  a  hospital  physician 
relative  to  the  development  of  pain,  plaintiff  did 
not  waive  Ms  privil^e  as  to  the  matter.— Mur- 

Shy  T.  New  York,  N.  H.  &  H.  B.  Co.,  157  N.  T. 
962. 

^=9219  (N.T.Sur.)  The  executor  of  a  deceased 
husband,  who  was  contesting  the  probate  of  a 
paper  purporting  to  be  the  last  will  of  the  bus- 
band's  wife,  held  a  party  in  interest  entitled  un- 
der Code  Civ.  Proc  i  836,  to  waive  the  privi- 
lege of  a  ptuTBician  wno  attended  tbe  wire  dar- 
ing her  last  Ulneas.— In  re  Mele's  Estate,  157  N. 
Y.  S.  669. 

m.  EXAMINATION. 

(A)  TmIcIub  TeKtlmony  la  G«n«ral. 

«S3255  (N.Y.Sur.)  For  the  purpose  of  refresh- 
ing the  memory  of  a  witness,  the  carbon  copy 
or  transcript  of  notes  of  matters  dictated  to 
him  is  admlsdble,  and  may  be  used  in  lien  of 
the  original  stenographer's  minutes,  if  made 
within  a  reasonable  time  after  the  transaction. 
—In  re  Martin's  Sstote,  157  N.  S  S.  474. 

(B)  CroMB-HxBmlDatlon  mnd  Re-exunlna- 
tlom. 

4=»288  (N.T.Snp.)  Where  a.  conversation  had 
at  an  earlier  time  by  a  witness  in  regard  to  the 
identity  of  the  accused  was  opened  up  by  the 
defeose  on  cross-examination,  it  was  permissi- 
ble for  the  state  on  redirect  to  so  into  the  con- 
versation fuUy.— People  t.  BerOhii,  157  N.  Y. 
S.  599. 

IT.  OBEDIBUJTY.  ibcfeaohbobnt, 
oontradicnok.  and  cob- 
bobobation. 

<D)  iBeoBSlBteat  Statement*  fer  Wltneaa. 

«=»379  (N.T.Snp.)  Where  a  subscribing  wit- 
ness  to  a  will  gave  his  opinion  that  testatrix  was 
of  sound  mind,  the  exclusion  of  testimony,  after 
foundation  laid,  that  he  had  said  that  the  tes- 
tatrix was  of  unsound  mind  was  error. — In  re 
Gates'  Wm,  167  N.  Y.  S.  646. 

(B)  ContnUoHoB  and  ConrobomtloB  of 
WltBeas. 

^=>4I4  (N.T.Sup.)  It  was  error  to  admit  tes- 
timony of  witnesses  in  identifying  the  accused 
to  the  effect  that  on  a  former  occauon  they 
pointed  him  out  in  court  as  the  culprit.— People 
T.  BcartUni,  157  N.  Y.  S,  699. 

WORDS  AND  PHRASES. 

"Accessory  before  the  fact" — People  v.  Swersky 

(N.  Y.)  Ill  N.  E.  212,  216  N.  T.  411. 
"Accomplice."— People  v.  Swersky  (N.  T.)  Ill 

N.  E.  212,  216  N.  T.  471. 
"Account."— Goldstein  v.  Licibowitz  (N.  Y.  SupJ 

157  N.  Y.  S.  905;  Semel  v.  Braun,  Id.  907. 
"Act."— People  v.  Gty  of  Buffalo  (N.  T.  Sup.) 

157  N.  Y.  S.  988. 
"Action  against  state." — Town  of  Easton  v. 

Canal  Board  (N.  Y.)  Ill  N.  B.  49,  216  N. 

Y.  486. 

"Any  place."— People  v.  Whitman  (N.  Y.  Go. 
Ot)  167  N.  Y.  S.  1107. 


"Break."— People  v.  Toland  (N.  T.)  Ill  N.  & 

760,  217  N.  Y.  187. 
"Brokerage  contract."— Spilo  t.  Bannuuin-Me- 

Whirter  Chemical  Go.  (N.  T.  Sop.)  157  N. 

T.  S.  521. 

"Charging  Uen."— In  re  Craig  (N.  T.  Sop.)  15T 

N.  Y.  S.  310. 
"Charitable   or   benevolent  purpOBe."— In  re 

Howard's  Estate  (N.  Y.  Bnr.)  157  N.  Y.  S. 

1114. 

"Common  canier."— People  ex  rd.  Kelly  t.  Pub- 
lic Service  CJommiadon  (N.  Y.  SnpO  3i< 

Y.  S.  703. 

"Compensatory  damages." — Miller  t.  New  Toik 

Bys.  Co.  (N.  Y.  Sup.)  167  N.  T.  S.  200. 
"Consideration  for  or  in  connection  with  con- 
solidation."— (Continental   Securitiea   Co.  t. 

New  York  Cent.  &  H.  B,  R.  Co.  (N.  t.) 

Ill  N.  E.  484. 
"Conspiracy."— People  t.   Suffolk  Contracting 

C!o.  (N.  Y.  Sup.)  157  N.  Y.  S.  528. 
"Continuously  occupied."— In  re  Farley  (N.  X4 

111  N.  £.  66.  216  N.  Y.  449. 
"Conviction." — People  ex  rel.  Cohen  y.  Hattigm 

(N.  Y.  Co.  OL)  167  N.  T.  S.  lOOa 
"Course  of  employment*' — Dale   v.  Saunden 

Bros.  (N.  Y.  Sup.)  157  N.  Y.  S.  1062. 
"Criminal  contempt"— Pawolowski  v.  City  of 

Schenectady  (S.  Y.)  Ill  N.  E.  478. 
"Debt"— Omtinental  Securitiea  Co.   t.  New 

York  Cent  &  H.  R.  E.  Co.  (N.  Y.)  Ill  S. 

E.  484. 

"Dedication  to  public"— O'Neill  v.  General  Film 

Co.  (N.  T.  Sup.)  157  N.  T.  S.  1028. 
"Default  of  lawful  issue."- In  re  Van  Cled  (S. 

Y.  Sur.)  157  N.  Y.  S.  649. 
"Delivery.*^— Hauptman  t.  UiUer  (N.  X.  Snp.) 

157  N.  Y.  S.  1104. 
"Dispensary."- People  v.  Cohen   (N.  Y.  Sup-j 

157  N.  Y.  S.  591. 
"Dispense." — People  v.  Cohen  (N.  Y.  Sup.)  13i 

X  Y.  S.  591. 
"Domicile."— In  re  Martin's  Estate  (N.  Y.  Snr.) 

157  N.  Y.  S.  474. 
"Ejusdem  generis."— People  v.  dtj  tti  Buffalo 

(N.  Y.  Sup.)  157  N.  Y.  S.  938. 
"Emblements."— Nesbitt  v,  ThOmpeon  (N,  T. 

Sup.)  157  N.  Y.  S.  166, 
"Employ^."- Post  t.  Burger  &  Gohlke  (X.  T.) 

Ill  N,  E.  351,  218  N.  Y.  544;  Kieman  v. 

Priestedt  Underpinning  Co.  (N.  Y.  Sup.)  157 

N.  Y.  S.  900. 
"Firebug."— Blechner  v.  Kraser  (N.  Y.  Ca  Ct) 

157  N.  Y.  S.  256. 
"First  lien  and  charge."— Low  v.  Swartwont 

(N.  Y.  Sup.)  157  N.  Y.  S.  1067. 
"Hazardous  employment" — Costello  v.  Tsyloi 

(N.  Y.)  Ill  N.  E.  755,  217  N.  Y.  179;  Dale 

V.  Saunders  Bros.  (N.  Y.  Sup.)  157  N.  Y.  S. 

1062, 

"Holder  in  dae  courw."— Bergstrom  t.  Bits- 

Carlton  Restaurant  &  Hotel  Go.  (N.  Y.  Sopl) 

157  N.  Y.  S.  959. 
"I."— National  Surety  Co.  r.  Seaicfa  (N.  T. 

Sup.)  157  N.  Y.  S.  422. 
"Incnmbrance."— Standard  Send  &  Gravel  Co. 
City  of  New  York  (N.  T.  Sup.)  157  X. 

T.  S.  447. 

"Inferior  and  local  court."— Bimboni  v.  Me- 
Cormack  (N.  Y.  Sup.)  157  N.  Y.  S.  299. 

"In  person.'— Bradley  v.  (^ertigue  Mining  & 
Dredging  Go.  (N.  X.  SopO  m  N.  X.  S.  273. 
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"Interstate  commerce.** — ^Bocart  t.  Nbw  York 

Cent.  &  H.  B.  R.  Co.  (N.  T.  Snp.)  1B7  N. 

T.  S.  420;  Roppell  v.  New  York  Cent  R.  Co. 

(N.  Y.  Sup.)  Id.  109S. 
"Intestate."— Bowne  v.  Colt  (N.  Y.  Sop.)  157 

N.  y.  S.  417. 
"Issue."— In  re  WienholB*!  Bstate  (N.  Y.  Snr.) 

157  N.  Y.  S.  677. 
"Jacob's  ladder." — Maloaey  t.  Cunard  S.  S. 

Co.  (N.  Y.)  Ill  N.  B.  835,  217  N.  Y.  278. 
"Judicially  deprived  of  castody."— In  re  Anto- 

nopulos  (N.  Y.  Sup.)  157  N.  Y.  S.  587. 
"Knowingly  resides." — People  v.  Brown  (N.  Y. 

Gen.  Sesfl.)  157  N.  Y.  S.  465. 
"Lawful  issae."— In  lo  Van  Cleef  (N.  Y.  Sur.) 

157  N.  Y.  S.  549. 
"Lobs." — L.  Black  Co.  v.  London  Guarantee  & 

Accident  Co.  (N.  Y.)  Ill  N.  E.  241,  216 

N.  Y.  560. 

"Near."— Casey  v.  City  of  New  York  (N.  Y.) 

Ill  N.  E.  764,  217  N.  Y.  192. 
"Not  distant  from." — Casey  v.  City  ot  New 

York  {N.  Y.)  Ill  N.  E.  764,  217  N.  Y.  192. 
"Notice."— Harford  NaL  Bank  of  Bel  Air  v. 

Gardner  (N.  Y.  Sup.)  157  N.  Y.  8.  849. 
"Nuisance."— Powell  v.  City  of  Bochester  (N. 

Y.  Sup.)  157  N.  Y.  S.  109. 
"Offensive.'*— People  v.  Whitman  (N.  Y.  Co.  Ct) 

157  N.  Y.  S.  1107, 
"OlBce."— Bradley  v.  Certigue  Mining  &  Dredg- 
ing Co.  (N.  Y.  Sup.)  157  N.  Y.  8.  275. 
"Operation."— Dale  v.  Saundem  Bros.  (N.  Y. 

Sap.)  157  N.  Y.  S.  1062. 
"Ordinance."— People  v.  City  ol  Buffalo  (N.  Y. 

Sup.)  157  N.  Y.  S.  838. 
"Ordinary."— Syracuse  Malleable  Iron  Works 

V.  Traveleri'  Ini.  Co.  (N.  Y.  Snp.)  167  N. 

Y,  8.  572. 

"Ordinary  repair.**— -Syraean  Malleable  Iron 
Works  T.  ^velflrs'  Ins.  Co.  (N.  Y.  Sup.)  167 
N.  Y.  S.  572. 

"Payment"— Siegel  v.  Kovinsky  (N.  Y.  Snp.) 
167  N.  Y.  S.  340. 

"Pending."— O'Connor  r.  Healy  (N.  Y.  Snp.)  167 
N.  Y.  S.  919. 

"Possessed."- Bowne  v.  Colt  (N.  Y.  Sap.)  157 
N.  Y.  S.  417. 

"Prescription."— People  v.  Cohen  (N.  Y.  Sup.) 
157  N.  Y.  S.  591. 

"Probate  proceeding."— In  re  Bno's  WUl  (N.  Y, 
Sur.)  ft?  N.  Y.  S.  663. 

"Public  place.  "—People  v.  Whitman  (S.  Y,  Co. 
Ct)  167  N.  Y.  S.  1107. 

"PabUsbed  •  •  •  weeks."— Fulton  County 
Pub.  Co.  V.  Common  Council  of  City  of 
Johnstown  (N.  Y.  Sup.)  157  N.  Y.  S.  1058. 

"Railroad."— People  ex  rei.  Kelly  v.  Public  Serv- 
ice Commission  (N.  Y.  Sup.)  157  N.  Y.  S, 
703. 

"Batification."— Grolier  Soc.  of  London  t.  For- 
Bhay  (N.  Y.  Sup.)  167  N.  Y.  S.  776. 


 -s-."— Grow  T.  Mendsl  (N.  Y.  Snp.) 

157  NTf .  S.  867. 
'Kenewal.**— Orr  v.  Doobleday,  Page  &  Co.  (N. 

Y.  Sup.)  157  N.  y.  S.  10C». 
"Beaidence."— Groshat  v.  Eiuetopbote  Corp.  (N. 
Y.  Sup.)  157  N.  Y.  8.  812;  In  m  Martin's 
Estate  (N.  Y.  Sur.)  Id.  474. 
"Betaining  lien."— In  re  Craig  (N.  Y.  Sup.)  157 

N.  Y.  S.  310. 
"Stden."— Samuel  v.  Princeton  Const  Co.  (N. 

Y.  Mun.  Ct.)  157  N.  Y.  S.  135. 
"Sucb  agencies."- People  ei  reL  Kelly  t.  Pub- 
lic Service  Commission  (N.  Y.  Sup.)  157  N. 
Y.  S.  703. 

"Tenant  at  sufferance."— Nesbitt  v.  Itiompson 

(N.  Y.  Sup.)  157  N.  Y.  S.  166. 
"Things."— Feder  v.  Franklin  Simm  St  Co.  (K. 

Y/Sup.)  157  N.  Y.  S.  895. 
"Trade  firtnre."— Levenson  Wrecking  Co.  v. 

Hillebrand  (N.  Y.  Sup.)  157  N.  Y.  S.  515. 
"Trial  of  probate  proceedings."— In  re  Eno's 

Will  (N.  Y.  Snr.)  157  N.  Y.  S.  553. 
"Wife."-In  re  Miller  (N.  Y.  Sup.)  167  N.  Y. 

S.  360. 

WORK  AND  UBOR. 

See  Mechanics'  Liens. 

«s»ll  (N.Y.)  Where  an  employ^  continued  at 
work  under  an  agreement  by  his  employer  to 
share  profits,  the  agreement,  though  vague  and 
indefinite,  will  furnish  basis  for  an  action  on 
the  quantum  meruit. — Vamey  t.  Ditmars,  111 
N.  B.  822,  217  N.  Y.  223. 

«s»28(4)  (N.Y.Sup.)  Evidence  in  an  action  for 
work,  labor,  and  services  held  to  show  plaintiff 
entitled  to  recover  the  sum  of  $35.30  upon  its 
claim  for  $71.38.— Model  Examining  &  Sponging 
CO.T.  Mark,  167  N.T.S.  763. 

WORKMEN'S  COMPENSATION  ACT. 

See  Master  and  Servant,  «»250%,  S51-898)&. 

WRITS. 

See  Attachment;  Certiorari;  Execution;  Gar- 
nishment:  Habeas  Corpus ;  Injunction ;  Man- 
damus;. Process;  Pmiilbition;  Beplerin. 

WRITTEN  INSTRUMENTS. 

See  Compromise  and  Settlement, 

WRONGFUL  DEATH. 

See  Death. 

YEAR. 

See  Iiandlord  and  Tenant 
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